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ADDENDA. 

Page  239,  note  1.  Add :  There  are  authorities  in  the  contrary  direo- 
tdon;  holding  that,  under  Tarious  circamstancee,  an  unconstitutional 
aet  or  ordinance  is  not  to  be  regarded  as  an  absolute  nullity  daring  the 
icterral  elapsing  between  the  date  of  its  enactment  and  the  date  upon 
which  it  was  judicially  pronounced  unconstitutional.  For  some  oases 
iliastrating  this  Tiew,  see  Gooley,  Const.  Ltm.,  7th  ed.,  p.  259,  note  2. 
See  also  authorities  collected  in  47  L.  B.  Ann.,  note,  612-519.  Com- 
pare State  V.  Carroll,  38  Conn.  449,  with  Norton  v.  Shelby  County, 
118  IT.  S.  425. 

Page  418,  note  7.  Add :  See  also  Hulton  v.  Jones,  L.  B.,  (1910) 
Appeal  Cases,  20;  affirming  majority  decision  in  L.  B.,  (1909)  2  K. 
B.  444 

P^  436,  note  2,  line  4     For  "338-9"  substitnte  "238-9." 

Page  670,  note  2,  line  4.    For  "  majority  "  anbstitate  "  minority." 
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The  judge,  among  other  instrnotions  full  and  api^ioable  to  the  case, 
instmcted  the  jury  aa  followa :  — 

"  Now  there  is  a  third  count  to  which  attention  must  be  called. 
If  the  jury  should  find  that  there  waa  no  bodily  injury  to  the  plaintiff 
direct  from  the  acts  of  the  conductor,  that  ie,  no  person  was  thrown 
against  the  plaintifF,  if  that  statement  is  not  accurate,  the  plaintiff 
still  contends  that  if  the  manner  of  the  removal  was  such  that  it  occa- 
sioned fright  and  nenrous  shock  that  resulted  in  bodily  injiiry,  that 
she  is  still  entitled  to  recover  for  that  bodily  injury.  And  I  have  to 
say  to  yon  as  matter  of  law,  that  if  the  wrongful  acts  of  the  conductor, 
on  the  occasion  of  removing  the  disorderly  passenger,  did  occasion 
fright  and  nervons  shock  to  the  plaintiff,  by  reason  of  which  she 
sustained  bodily  injury,  that  she  can  recover  compensation  for  that 
injury. 

"It  is  settled  law  in  this  State  that  a  person  cannot  recover  for 
mere  fright,  fear,  or  mental  distress  occasioned  by  the  negligence  of 
another,  which  does  not  result  in  bodily  injury. 

"  But  when  the  fright  or  fear  or  nerrons  shook  produces  a  bodily 
injury,  t^en  there  may  be  recovery  for  that  bodily  injury,  and  for  all 
the  pain,  mental  or  otherwise,  which  may  arise  out  of  that  bodily 
injury.  The  brain  and  the  nervous  system  are  so  closely  connected 
with  the  mind,  are  the  instruments  by  which  the  mind  communicates 
with  the  body  and  operates  upon  it,  tiiat  we  sometimes  deal  with  the 
nervous  conditions  as  if  they  were  mental  conditions,  and  possibly 
the  testimony  has  to  some  extent  treated  them  as  one.  But  for  the 
purpose  of  the  principle  which  I  am  now  stating,  a  clear  distinction 
exists  between  what  is  mental  and  what  is  nerrons.  The  nervous 
system,  the  brain  and  the  nerve  fibres,  are  a  part  of  the  body,  and 
injury  to  them  is  bodily  injury.  Kow  if  by  the  wrongful  acts  of  this 
defendant  or  its  agents,  there  was  a  mental  shook,  fright,  and  it  ended 
with  that,  there  can  be  no  recovery.  But  if  that  mental  shock  pro- 
duced a  bodily  injury,  a  distntbance  of  the  brain  or  nervous  system 
which  continued  and  caused  subsequent  suffering,  ttiere  may  be  recov- 
ery for  that  bodily  injury  and  all  that  follows  from  it." 

To  the  above  instructions,  the  defendant  excepted. 

Verdict  for  plaintiff.     Bill  of  exceptions. 

AuiEK,  J.  This  case  presents  a  question  which  has  not  heretofore 
been  determined  in  this  Commonwealth,  and  in  respect  to  which  the 
decisions  elsewhere  have  not  been  uniform.  It  is  this :  whether  in 
an  action  to  recover  damages  for  an  injury  sustained  through  the 
negligence  of  another,  there  can  be  a  recovery  for  a  bodily  injnry 
caused  by  mere  fright  and  mental  disturbance.  The  jury  were  in- 
stmcted that  a  person  cannot  recover  for  mere  fright,  fear  or  mental 
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distress  occasioned  by  the  negligence  of  another,  which  does  not  result 
in  bodily  injury,'  but  that  when  the  fright  or  fear  or  nerrous  shock 
produces  a  bodily  injury,  there  may  be  a  reeovery  for  that  bodily 
injury,  and  for  all  the  pain,  mental  or  otherwise,  which  may  arise  out 
of  that  bodily  injury. 

In  Canning  v.  Williamstown,  1  Cush.  461,  it  was  held,  in  an  action 
against  a  town  to  recover  damages  for  an  injury  sustained  by  the 
plaintiff  in  consequence  of  a  defective  bridge,  that  he  could  not  re- 
cover if  he  sustained  no  injury  to  his  person,  but  merely  incurred 
'  risk  and  peril  which  caused  fright  and  mental  suffering.  In  Warren 
T.  Boston  &  Maine  Bailroad,  163  Mass.  484,  the  evidence  tended  to 
show  that  the  defendant's  train  struck  the  carriage  of  the  plaintiff, 
thereby  throwing  him  out  upon  the  ground,  and  it  was  held  to  be  a 
physical  injury  to  the  person  to  be  thrown  out  of  a  wagon,  or  to  be 
compelled  to  jump  out,  even  although  the  harm  consists  mainly  of 
nervous  shook.  It  was  not  therefore  a  case  of  mere  fright,  and  result* 
ing  nervous  shock. 

The  case  calls  for  a  consideration  of  the  real  ground  npon  which 
the  liability  or  uon-liability  of  a  defendant  guilty  of  negligence  in  a 
case  like  the  present  depends.  The  exemption  from  liability  for  mere 
fright,  terror,  alarm,  or  anxiety  does  not  rest  on  the  assumption  that 
these  do  not  constitute  an  actual  injury.  They  do  in  fact  deprive  one 
of  enjoyment  and  of  comfort,  cause  real  soSering,  and  to  a  greater  or 
less  extent  disqualify  one  for  the  time  being  from  doing  the  duties  of 
life.  If  these  results  flow  from  a  wrongful  or  negligent  act,  a  recov- 
ery therefor  cannot  be  denied  on  the  ground  that  the  injury  is  fanciful 
and  not  real.  Nor  can  it  be  maintained  that  these  results  may  not  be 
the  direct  and  immediate  consequenoe  of  the  negligence.  Danger 
excites  alarm.  Few  people  are  wholly  insensible  to  the  emotions 
caused  by  imminent  danger,  though  some  are  less  affected  than  others. 

It  must  also  be  admitted  that  a  timid  or  sensitive  person  may  suffer 
not  only  in  mind,  but  also  in  body,  from  such  a  cause.  Great  emo- 
tion may  and  sometimes  does  produce  physical  effects.  The  action  of 
the  heart,  the  circulation  of  the  blood,  the  temperature  of  the  body,  as 
well  as  the  nerves  and  the  appetite,  may  all  be  affected.  A  physical 
injury  may  be  directly  traceable  to  fright,  and  so  may  be  caused  by 
it.  We  oannot  say,  therefore,  that  such  consequences  may  not  flow 
proximately  from  unintentional  negligence,  and  if  compensation  in 
dam^es  may  be  reoovered  for  a  physical  injury  so  caused,  it  is  hard 
on  principle  to  say  why  there  should  not  also  be  a  recovery  for  the 
mere  mental  suffering  when  not  accompanied  by  any  perceptible  phy- 
sical effects. 

1  Western  Co.  r.  Wood,  6T  Fed.  *71;  3l.  Loaii  Co.  v.  Taylor,  8*  Ark.  «;  Chicago  Co.  t. 
Moss,  (Aric.  1909),  116  S.  VI.  R.  193;  K*len  v.  Terra  Hsate  Co.,  IB  Ind.  Ap.  803;  Wjvoa 
v.  Uaritt,  Tl  Ue.  3ST,  GaU  Co.  v.  Trott,  86  Tez.  413  Aetari.  —En. 
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It  would  seem,  therefore,  that  the  real  reason  for  refusing  damages 
sustained  from  mere  fright  must  be  something  different ;  and  it  ptob- 
aUy  rests  on  the  ground  that  in  practice  it  is  impossible  satisfactorily 
to  administer  any  other  rule.  The  law  must  be  administered  in  the 
courts  according  to  general  rules.  Courts  will  aim  to  make  these 
rules  aa  just  as  possible,  bearing  in  miud  that  they  are  to  be  of  gen- 
eral application.  But  as  the  law  is  a  practical  science,  having  to  do 
with  the  aSairs  of  life,  any  rule  is  unwise  if  in  its  general  application 
it  will  not  as  a  osnal  result  serve  the  purposes  of  justice.  A  new  rule 
cannot  he  made  for  each  case,  and  there  must  therefore  be  a  certain 
generality  in  rules  of  law,  which  in  particular  cases  may  fail  to  meet 
what  would  be  desirable  if  tiie  single  case  were  alone  to  be  consid- 
ered. 

Bules  of  law  respecting  the  recovery  of  damages  are  framed  with 
reference  to  the  just  rights  of  both  parties ;  not  merely  what  it  might 
be  right  for  an  iDJnred  person  to  receive,  to  afford  just  compensation 
for  his  injury,  but  also  what  it  is  just  to  compel  the  other  party  to 
pay.  One  cannot  always  look  to  others  to  make  compensation  for 
mjnries  received.  Many  accidents  occur,  the  consequences  of  which 
the  sufferer  must  bear  alone.  And  in  determining  the  rules  o£  law  by 
which  the  right  to  recover  compensation  for  unintended  injury  from 
others  is  to  be  governed,  regard  must  chiefly  be  paid  to  such  condi< 
tions  aa  an  usually  found  to  exist.  ;Not  only  the  transportation  of 
passengers  and  the  running  of  trains,  but  the  general  conduct  of  busi- 
ness and  of  the  ordinary  affairs  of  life,  must  be  done  on  the  assump- 
tion that  persons  who  are  liable  to  be  affected  thereby  are  not  pecu- 
.liarly  sensitive,  and  are  of  ordinary  physical  and  menti^  strength.  I^ 
for  example,  a  traveller  is  sick  or  infirm,  delicate  in  health,  specially 
nervous  or  emotional,  liable  to  be  upset  by  slight  causes,  and  there- 
fore requiring  precautions  which  are  not  usual  or  practicable  for  trav- 
ellers iu  general,  notice  should  be  given,  so  that,  if  reasonably  prac- 
ticable, arrangements  may  be  made  accordingly,  and  extra  care  be 
observed.  But,  as  a  general  rule,  a  carrier  of  passengers  is  not  bound 
to  anticipate  or  to  guard  against  an. injurious  result  which  would  only 
happen  to  a  person  of  peculiar  seositivencss.  Ihis  limitation  of  lia- 
bili^  for  injury  of  another  description  is  intimated  in  AUtop  v.  AlUop, 
5  H.  &  N.  634,  538,  539.  One  may  be  held  bound  to  anticipate  and 
guard  against  the  probable  consequences  to  ordinary  people,  but  to 
cany  the  rule  of  dami^es  further  imposes  an  undue  measure  of  re- 
sponsibility upon  those  who  are  guilty  only  of  unintentional  negli- 
gence. The  general  rule  limiting  damages  in  such  a  case  to  the  natu- 
ral and  probable  consequences  of  the  acts  done  is  of  wide  application, 
and  has  often  been  expressed  and  applied.  Lombard  v.  Lennae,  155 
Mass.  70 ;  White  v.  Dresser,  135  Mass.  160 ;  FUlebrown  v.  Hoar,  124 
Mass.  680 ;  Derry  v.  Flitner,  118  Mass.  131 ;  Milwattkeo  &  St.  Faul 
RaUioay  v.  KaUogg,  94  U.  8.  469,  475 ;  Wyman  v.  Leavitt,  71  Maine, 
227  i  EUU  V.  Cleveland,  65  Vt  368 ;  FhiUipa  v.  Dkkerson,  85  111.  11 } 
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Samfton  t.  Jonet,  68  Iowa,  317 ;  Bmner  v.  Canfield,  36  Minn.  90 ; 
Lynch  T.  Knight,  9  H.  L.  Caa.  677,  691,  595,  598 ;  The  Notting  EUl, 
9  P.  D.  106 ;  Hobbt  t.  Londm  &  Sav:thvmUm  Sailway,  L.  K  10  Q. 
B.  Ill,  122. 

The  law  of  negligence  in  its  special  application  to  oases  of  aoci< 
ients  has  leoeired  great  deTelopment  in  recent  years.  The  number 
of  actions  broaght  is  veiy  great.  This  should  lead  courts  well  to  con- 
sider the  groonds  on  which  claims  for  compensation  properly  lest^ 
and  the  oecessary  limitationa  of  the  right  to  recover.  We  remain 
satisfied  with  the  rule  that  there  ean  be  no  recovery  for  fright,  terror, 
alarm,  anxiety,  or  distress  of  mind,  if  these  are  nnaooompanied  by 
some  physical  injury ;  and  if  this  rule  is  to  stand,  we  think  it  should 
also  be  held  that  there  can  be  no  recovery  for  snoh  physical  injuries 
as  may  be  caused  solely  by  such  mental  disturbanoe,  where  there  is 
no  injnry  to  the  person  from  without  The  logical  vindication  of  this 
rule  is,  that  it  is  unreasonable  to  bold  persons  who  are  meraly  Dili- 
gent bound  to  anticipate  and  guard  against  fright  and  the  conse- 
quences of  fr^ht ;  and  that  this  would  open  a  wide  door  for  unjust 
claims,  which  could  not  saocessfully  be  met.  These  views  are  sup- 
ported by  the  following  decisions :  Victorian  BaOaayt  Cvmmugionera 
V.  Ctmlttu,  13  App.  Caa.  222;  MitcheU  v.  Moehetter  Railway,  161  If. 
T.  107}  Swing  v.  PitMvrg,  fTinoinno^  Chicago,  &  St.  Zouis  Eaff- 
way,  117  Penn.  St.  40 ;  SaiU  t.  TexM  &  Paeifie  Bailway,  60  Fed. 
Bep.657. 

In  the  following  oases,  a  different  view  was  taiken ;  Beil  t.  Oreat 
Northern  Railway,  26  L.  K.  (Ir.)  128 ;  PvrteU  ▼.  8t.  Pavl  City  Rail- 
way, 48  Minn,  131 ;  Fitxpatrick  v.  Great  Wettem  Railway,  12  U.  G^ 
Q.  B.  615.    See  also  Beven,  Xegligence,  77  et  teq. 

It  is  hardly  necessary  to  add  that  this  decision  does  not  rea«h  tiiose 
classes  of  actions  where  an  intention  to  cause  mental  distress  or  to 
hart  the  feelings  is  shown,  or  is  reasonably  to  be  iofetred,  as  for  ex- 
ample, in  cases  of  seduction,  slander,  malicious  prosecution  or  arrest, 
and  some  others.  Kor  do  we  include  cases  of  acta  done  with  gross 
carelessness  or  reoklessnesSf  showing  utter  indifference  to  such  conse- 
quences, when  they  must  have  been  in  the  actor's  mind.  Lombard  v. 
Lennox,  and  FiUdirmon  r.  Hoar,  already  cited.  Meagher  v.  DriieoU, 
99  Mass.  281. 

In  the  present  case,  no  such  considerations  entered  into  the  rulinga 
or  were  presented  by  the  facts.    The  entry  therefore  must  be, 

Exeeptione  euetained.^ 

1  "Dit  followinjic  cuai  •ceord  v<tb  Spida  «.  Lynn  Co.,  TletorU  CommiraioDtn  v,  Caultu, 
U  App.  Cu.  323;  Hails  «.  Tex.  Co.,  80  Fed.  R,  BST;  St.  Louis  Co.  f.  Bngg,  W  Ark.  409; 
Bnan  «.  Cnven,  ITS  III.  401  (itmilt);  Kanux  Co.  v.  Dalton,  66  Kan.  Ml ;  Hone  ■.  Chw- 
■puke  Co,  UT  Kj.  11;  Re«d  ».  Ford  (Ky,,  1908),  US  S.  W.  R.  600;  While  »,  Suider, 
168  Mail.  296;  Smitli  >.  FotttlCo^m  Haia.  STO;  Romana  i.  fioKon  Co.,  180  Ha».4M 
(itmUt);  Cameron  r.N.  E.  Co.,  183  Hasa.  310  (k«UO;  Kclion  v.  Cnirford,  132  Hicli.4«a; 
Crutcher  t.  ClaTaland  Co.,  133  Ma.  311;  Demipg  v.  Chicago  Co.,  SO  Ho.  Ap.  IM;  Bav- 
lingi  V.  Wabash  Co.,  STHo.  Ap.  Mt;  WanI  v.  Wait  Co.,  69  N,  J.aS3;  Porter  v.  Del.  Co., 
73  H.J.  40S  (itmUi);  Hitchell  v.  Rocheater  Co.,  IBl  N.  T.  lOT;  Natrtoa  «.  X.  T.  Co.,  IDS 
N.  Y.  Ap.  Dir.  4Ift  (lenUe);  Prinra  t.  Bidga,  33  S.  T.  Ui».  Bap.  666,  667  (temblt); 
HBtcMoaon  *.  Slam,  119  N.T.  Ap.Div.  791;  UiUar  «.  Bait  Co.,  TS  Oh.  St.  309;  Ering 
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DUUEtr  V.  WHITE  AKD  SONS. 
KiKo's  Bbnch  Pitibion,  Jum  5,  1901. 

[Lam  B^OTtt  [IMl],  S  f  ia^t  £(Hal,  SCB.'] 

Fomr  of  law  raised  by  pleadings. 

The  statement  of  olalm  was  aa  follows :  — 

"  1.  The  plaintiff  is  the  wife  of  Arthur  David  Dulieu,  who  carries 
on  the  business  of  a  licensed  Tictuallei  at  the  Bonner  Arms,  Bonner 
Street,  Bethnal  Green,  in  the  county  of  London. 

"  2.  On  July  20, 1900,  the  plaintiff  was  behind  the  bar  of  her  hus- 
band's said  public-bouse,  she  being  then  pregnant,  when  the  defend- 
ants by  their  serrant  so  negligently  drove  a  pair-horse  ran  as  to  drive 
it  into  the  said  public-house. 

"  3.  The  defendants  were  also  negligent  in  entrusting  the  driving 
of  the  said  horses  and  van  to  their  said  servant,  who  had  no  know- 
ledge or  skill  in  driviug. 

"  4.  The  plaintiff  in  conaeqneuoe  sustained  a  severe  shock,  and  was 

*.  Piltibnrgli  Co.,  147  Vi.  40;  Linn  v.  Daqnemc  Co.,  !04  Pk.  Ml;  Hiuton  v.  FrerauDa- 
boTE,  819  Pm.  H8;  Hut  v.  Am.  Co.  (Pa.  1908),  TO  All.  K.  2M;  l^^lor  *.  AtUnU  Co.,  T8 
S.  Ca.  SSS;  Ford  v.  Scbllaauiuii,  lOT  Wii.  4T9,  Ml  (tmblt). 

Tla  dunagas  tat  an  adoUtted  tort  to  tba  panon  ma;  ba  snhancad  by  proof  ot  narroaa 
abock  canaed  b;  fright  Indoced  \ij  tba  dcfandant'i  mlaconduct.  Heloiie  e.  Sierra  Co.,  ISI 
Cal.  118;  Segar  v.  Barkbamitead,  CS  Conn.  IBO;  Haiten  v.  Warren,  ZT  Conn.  M);  Pitta- 
bnrgh  Co.  0.  Sponier,  8t  Ind.  16S;  ]!f<irport  Co.  «.  Gbolaon,  10  K}r.  L.  Rep.  SSB;  Citj  Co. 
■.  RobinaoD,  IB  Ky.  L.  Rep.  Kb;  Warren  v.  Boston  Co.,  163  Hau.  tH\  Hamane  c.  Boaton 
Co.,  180  Ha«.  4U;  Cameron  r.  K.  E.  Co.,  IBS  Uaaa.  310;  Smith  v.  St.  Paul  Co.,  SO  Minn. 
log;  BatU  V.  KatBink,  99  Uo.Ap.  1«8;  Breen  e.  St.  Louii  Co.,  103  Ho.  Ap.  179;  Hei- 
bergar  g.Ka.  Co.  (Ho.  Ap.lBOg),  113S.  W.  S.  TSO;  Bnchanan  v.  WeatCo.,  63  N.J.  SSS; 
CoDHil.  Co.  IT.  Lambartaon,  S9  X.  J.  39T;  Stokes  *.  Schluter,  06  N.  J.  3Uj  Porter  v.  Del. 
Co.,  T3N.  J.IOS;  O'Elahtrty  v.  Naiaau  Co.,  3i  N.  T.Ap.  Dir.  74  (affirmed  166  N.T.6S4); 
ft.  Co.  0.  Graham,  03  Pa.  380;  Scott  «.  Honlgomery,  SS  Pa.  444;  Ewing  tr.  Piltabnrgb  Co., 
14T  Pa.  40  {temilt);  Linn  v.  Duqnaana  Co.,  304  Pa.  BSl  [temblt);  Godean  v.  Blood,  GS  Vt. 
Ul;  Shuti  *.  Chicago  Co.,  73  Wis.  147;  and  aren  thongh  the  admitted  tort  is  only  an 
assault  as  diatinguishad  f rom  a  battarr.  Klina  g.  Kline,  IM  Ind.  603;  Wiltiuna  v.  Under- 
bill, 03  N.  Y.  Ap.  Dlv.  323;  Leach  «. 'Leach,  11  Tex.  Civ.  Ap.  099. 

In  Homans  r.  Boston  Co.  Ntpra  the  court  said,  throngh  Holmes,  C.  J. :  "As  has  b«an 
explained  repeatedly,  it  ia  an  arbitrary  exception,  based  upon  ■  notion  of  vhat  is  practica- 
hle,  that  preventa  a  racorery  for  Titible  illnesi  resaltjiig  from  nervous  shock  atone.  Spade 
n  Lynn  Co.;  Smith  i.  Postal  Co.,  174  Mass.  STO.  But  when  there  has  be^n  a  battery  and 
the  nerrona  shock  results  from  the  same  wrongful  management  as  (he  battery,  it  is  at  least 
eqnally  imprwrticable  to  go  further  and  to  inquire  whether  the  shock  comes  through  the 
battery  or  along  with  it.  Even  were  it  otherwise,  recognizing  as  we  mast  the  logic  in  favor 
of  the  plaintiS  when  a  remedy  is  denied  because  the  only  immediate  wrong  was  a  shock  to 
the  nerves,  we  think  that  when  the  reality  of  ths  cause  is  guaranteed  by  proof  of  a  anbalan- 
tlal  battery  of  the  peraon  there  is  no  occasion  to  press  further  the  exception  to  general 
rales."    See  also  Spade  v.  Lyan  Co.,  173  Mass.  090  per  Holmes,  C.  J. 

lAabiiitjforfrigUeMng  an  Animal  to  Death,  The  doctrine  of  the  principal  caae  was  eai^ 
ried  so  tar  in  Lee  e.  Burlington,  lit  Iowa,  360,  that  no  recovery  was  allowed  for  the  death 
of  ■  horn  from  fright  c«ui«d  by  (he  careless  conduct  of  the  defendant.  But  the  opposite 
view  prevailed  In  Louisville  Co.  v.  Helton  (Ala,  1908),  47  So.  R.  1024  and  Conklin  v.  Thomp- 
m,  »  Barb.  218.  — Es. 

1  Portions  of  the  opinions  are  omitted. —  Ed. 
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and  is  seriously  ill,  and  on  September  29, 1900,  gave  premature  birth 
to  a  child. 

"  5.  In  consequence  of  the  shock  sustained  by  the  plaintiff  the  said 
child  was  born  an  idiot. 

"  The  plaintiff  claims  damages  in  respect  of  the  aforesaid  matters." 

The  statement  of  defence,  after  denying  the  allegations  contained 
in  the  statement  of  claim,  proceeded :  — 

"  3.  The  defendants  submit  as  a  matter  of  law  that  the  damages 
sought  to  be  recovered  herein  are  too  remote,  and  that  the  statement 
of  claim  on  the  face  thereof  discloses  no  cause  of  action." 

Cur.  adv.  vult, 

Kennedy,  J,  In  this  case  the  only  question  for  the  judgment  of 
the  court  is  in  the  nature  of  a  demurrer. 

The  head  of  damage  alleged  in  par^raph  5  was  rightly  treated  by 
the  plaintiffs  couuse]  as  untenable. 

The  defendant's  counsel  summed  up  his  contention  against  the  legal 
validity  of  the  plaintiff's  claim  in  the  statement  that  no  action  for 
negligence  will  lie  where  there  is  no  immediate  physical  injury  result- 
ing to  the  plaintiff. 

This  is  an  action  on  the  case  for  negligence  — that  is  to  say,  for 
a  breach  on  the  part  of  the  defendant's  servant  of  the  duty  to  use 
reasonable  and  proper  cai'c  and  skill  in  the  management  of  the  de- 
fendant's van.  In  order  to  succeed,  the  plaintiff  has  to  prove  resulting 
damage  to  hei'self  and  "  a  natural  and  continuous  sequence  nnintet' 
ruptedly  connecting  the  breach  of  duty  with  the  damage  as  cause  and 
effect."  Shearman  and  Rediield,  Negligence,  cited  in  Beven,  Negli- 
gence in  Law,  2nd  ed.  p.  7.  In  regard  to  the  existence  of  the  duty  here, 
there  can,  I  think,  be  no  question.  The  driver  of  a  van  and  horses 
in  a  highway  owes  a  duty  to  use  reasonable  and  proper  care  and  skill 
so  as  not  to  injure  either  persons  lawfully  using  the  highway,  or 
property  adjoining  the  highway,  or  persons  who,  like  the  plaintiff,  are 
lawfully  occupying  that  property.  His  legal  duty  towards  all  appears 
to  me  to  be  practically  identical  in  character  and  in  degree.  I  under- 
stood the  plaintiff's  counsel  to  suggest  that  there  might  exist  a  higher 
degree  of  duty  towards  the  plaintiff  sitting  in  a  house  than  would  have 
existed  had  she  been  in  the  street.  I  am  not  satis&ed  that  this  is  so. 
The  wayfarer  in  the  street,  as  it  seems  to  me,  has  in  law  as  much 
right  of  redress  if  he  is  injured  in  person  or  in  property  by  the  negli- 
gence of  another  as  the  man  who  is  lawfully  sitting  on  a  side-wall  or 
in  an  adjoining  house.  "'The  whole  law  of  negligence  assumes  the 
principle  of  '  Volenti  non  fit  injuria '  not  to  be  applicable,"  for  rea- 
sons which  Sir  Frederick  Pollock  points  out  (The  Law  of  Torts,  by  Sir 
F.  Pollock,  6th  ed.  pp.  166, 167),  in  a  passage  which  follows  the  quota- 
tion which  I  have  just  made.     The  legal  obligations  of  the  driver  of 
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horaes  are  the  same,  I  think,  toirards  the  man  indoors  as  to  the  man 
oat  of  doors ;  the  only  question  here  is  whether  there  is  an  actionable 
breach  of  those  obligations  if  the  man  in  either  case  is  made  ill  in 
body  by  snoh  negligent  driving  as  does  not  break  his  ribs  bnt  shocks 
his  nerves. 

Before  proceeding  to  consider  the  objections  to  the  maintenance  of 
snch  a  claim  as  that  of  the  present  plaintiff,  it  is,  I  think,  desirable 
for  clearness'  sake  to  see  exactly  what  are  the  facts  which  ought  to  t>e 
Bssnmed  for  the  purposes  of  the  argument.  We  must  assume  in  her 
favor  all  that  can  be  assumed  consistently  with  the  allegations  of  the 
statement  of  clxtim.  We  mast,  therefore,  take  it  as  proved  that  the 
negligent  driving  of  the  defendants'  servant  reasonably  and  natu- 
rally caused  a  nervous  or  mental  shock  to  the  plaintiff  by  her  reason- 
able apprehension  of  immediate  bodily  hart,  and  that  the  premature 
childbirth,  with  the  physical  pain  and  suffering  which  accompanied  it, 
was  a  natural  and  a  direct  consequence  of  the  shock.  I  may  just  say 
in  passing  that  I  use  the  words  "  nervous  "  and  "  mental "  as  inter- 
chaDgeable  epithets  on  the  authority  of  the  judgment  of  the  Frivy 
Council  in  Victorian  Railways  Commitaioners  v.  CouUat,  13  App,  Cas. 
222 ;  but  I  venture  to  think  "  nervous  "  is  probably  the  more  correct 
epithet  where  terror  operates  through  parts  of  the  physical  organism 
to  produce  bodily  illness  as  in  the  present  case.  The  use  of  the 
epithet  "  mental "  requires  caution,  in  view  of  the  undoubted  rule 
that  merely  mental  pain  unaccompanied  by  any  injury  to  the  person 
cannot  sustaia  an  action  of  this  kind.  Seven,  N'egligence  in  Law, 
2nd  ed.  p.  77. 

Now,  these  being  the  assumed  facts,  what  are  the  defendants' 
arguments  against  the  plaintiffs  right  to  recover  damages  in  this 
action? 

First  of  all,  it  is  argued,  fright  caused  by  negligence  is  not  in  itself 
a  cause  of  action  —  ergo,  none  of  its  consequences  can  give  a  cause  of 
action.  In  MUeheU  v.  Bochuter  Ry.  Co.,  (1896)  151  N.  T.  107,  the 
point  is  put  thus  :  "That  the  result  may  be  nervous  disease,  blind- 
ness, insani^,  or  even  a  misoarrit^e,  in  no  way  changes  the  principle. 
These  results  merely  show  the  d^ree  of  fright  or  the  extent  of  the 
damages.  The  right  of  action  must  still  depend  upon  the  question 
whether  a  recovery  may  be  had  for  fright."  With  all  respect  to  the 
learned  judges  who  have  so  held,  I  feel  a  difBonlty  in  following  this 
reasoning.  No  doubt  damage  is  an  essential  element  in  a  right  of 
action  for  negligence.  I  cannot  successfully  sne  him  who  has  failed 
in  his  duty  of  using  reasonable  skill  and  care  towards  me  unless  X 
can  prove  some  material  and  measurable  damage.  If  his  negligence 
has  caused  me  neither  injury  to  property  nor  physical  mischief,  but 
only  an  unpleasant  emotion  of  more  or  less  transient  duration,  an  essen- 
tial constituent  of  a  right  of  action  for  negligence  ia  lacking.  "  Fear," 
as  Sir  Frederick  Pollock  has  stated  (The  Law  of  Torts,  6th  ed.  p.  61), 
"  tak^t  alone  falls  short  of  being  actual  damage  not  because  it  is  a 
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remote  or  unlikely  co&seqaenoe,  bat  because  it  can  be  proved  and 
meaanred  only  by  phj'sical  effects."  It  may,  I  oonceire,  be  truly  said 
that,  viewed  in  relation  to  an  action  for  negligence,  direct  bodily  im- 
pact  is,  without  nsulting  damage,  as  insufficient  a  ground  of  legal 
claim  83  the  infliction  of  fright.  That  fright  —  where  physical  injury 
is  directly  produced  tsjit  —  cannot  be  a  ground  of  action  merely  bo- 
cause  of  the  absence  of  any  accompanying  impact  appears  to  me  to  be 
a  contention  both  unreasonable  and  contrary  to  the  weight  of  authority. 

[The  learned  judge  then  cited  cases  in  which  an  action  was  held 
to  lie,  where  the  only  physical  impact  did  not  accompany  but  was  a 
consequence  of  the  fright ;  also  a  case  where  there  was  nothing  in  the 
nature  of  impact  and  yet  recovery  was  allowed.] 

If  impact  be  not  necessary,  and  if,  as  must  be  assumed  here,  the 
fear  is  proved  to  have  naturally  and  directly  produced  physical 
effects,  BO  that  the  ill  results  of  the  negligence  which  caused  the  fear 
are  as  measurable  iu  damages  as  the  same  results  would  be  if  they 
arose  from  an  actual  impact,  why  should  not  an  action  for  those 
damages  lie  jnst  as  well  as  it  lies  where  there  has  been  an  actual 
impact  ?  It  is  not,  however,  to  be  taken  that  in  my  view  every  nervous 
shock  occasioned  by  negligence  and  producing  physical  injury  to  the 
sufferer  gives  a  cause  of  action.  There  is,  I  am  incli&ed  to  think, 
at  least  one  limitation.  The  shock,  where  it  operates  through  the 
mind,  must  be  a  shock  which  arises  from  a  reasonable  fear  of  im- 
mediate personal  injury  to  oneself.  A.  has,  I  conceive,  no  l^;al  duty 
not  to  shock  B.'e  nerves  by  the  exhibition  of  negligence  towards  C, 
or  towards  the  property  of  B.  or  C.  The  limitation  was  applied  by 
Wright  and  Bruce,  JJ.,  in  the  unreported  ease  of  Smith  v.  Johnson& 
Co.,  referred  to  by  Wr^ht,  J.,  at  the  close  of  his  judgment  in  WUkiif 
ton  V.  Ihmtton,  [1897]  2  Q.  B.  67,  at  p.  61.  In  Smith  v.  Johntm  & 
Co.  (unreported),  a  man  was  killed  by  the  defendant's  negligence  in 
the  sight  of  the  plaintiff,  and  the  plaintiff  became  ill,  not  from  the 
shock  produced  by  fear  of  harm  to  himself,  but  from  the  shock  of 
seeing  another  person  killed.  The  court  held  that  this  harm  was  too 
remote  a  consequence  of  the  negligence.'  I  should  myself,  as  I  have 
already  indicated,  have  been  inclined  to  go  a  step  further,  and  to  hold 
upon  the  facts  in  Smith  t.  Johnson  &  Co.  that,  as  the  defendant 
neither  intended  to  aSect  the  plaintiff  injuriously  nor  did  anything 
which  could  reasonably  or  naturally  be  expected  to  affect  him  in- 
juriously, there  was  no  evidence  of  any  breach  of  legal  duty  towards 
the  plaintiff  or  in  regard  to  him  of  that  absence  of  care  according  to 
the  circumstances  which  WUles,  J.,  in  Vaughanv.  Taff  Vale  Ry.  Co., 
(1860)  S  H.  &  N.  679,  at  p.  688,  gave  as  a  definition  of  n^ligence. 

1  S«a  (0  the  ume  cfleet  PbilUptii.  Dickenon,  85  III.  11;  ClcTeUndCa.  *.  Stewart,  M  Ind. 
Ap.  ZH;  Gulkint  v.  Rnnkla,  SS  Ind.  Ap.  &S4;  Hihonej v.  Dsnkwut,  108  [owa,  831;  Sperier 
*.  OtI,  lis  U.  1087;  Kenner  r.  Ouiadd,  36  Hiua.  80;  Buckman  «.  Gr.  N.  Co.,  TB  Mian. 
8T);  Siddcrson  v.  Or.  N.  Co.,  S8  HIdd.  189;  Qbu  >.  3«.  S.J.,  ST  3.  C>.  UT,  GuU  Co.  r. 
Overton  (Te«.  1908),  110  S.  W.  B.  738.  -  Ed. 


.y  Google 


BEOT.   L]  DULIED  V.   WBnE.  2S 

In  ordet  to  illustrate  mj  meaniag  in  tbe  concrete,  I  say  that  I 
shonld  not  be  prepared  in  the  present  case  to  hold  that  the  plaintiff 
was  entitled  to  maintain  this  action  if  the  nervous  shock  was  prodnoed, 
sot  by  the  fear  of  bodily  injury  to  herself,  but  by  hoiror  or  vexation 
arising  from  the  sight  of  mischief  being  threatened  or  done  either  to 
some  other  person,  or  to  her  own  or  her  huslAnd's  property,  by  the 
intaision  of  the  defendants'  van  and  horses.  The  cause  of  thejierrous 
shock  is  one  of  the  things  which  the  jury  will  have  to  determine  at 
the  trial. 

It  remains  to  consider  the  second  and  somewhat  different  form  in 
which  the  defendants'  counsel  put  his  objection  to  the  right  of  the 
plaintiff  to  maintain  this  action.  He  contended  that  the  damages  are 
too  remote,  and  relied  much  upon  the  decision  of  the  Privy  Council 
in  Fietorian  Bailwaya  Commiuimer*  v.  CvuUat,  13  App.  Cas.  222. 

The  principal  ground  of  tbeir  judgment  is  formulated  in  the  following 
sentence  :  "  Damages  arising  from  mere  sudden  terror  unacoompanied 
by  any  actual  physical  injury,  but  occasioning  a  nervous  or  mental 
shock,  cannot  under  such  circumstances,  their  Lordships  think,  be  con< 
sidered  a  Donsequenoe  which,  in  the  ordinary  course  of  things,  would 
flow  from  the  negligence  of  the  gate-keeper." 

Why  is  the  accompaniment  of  physical  injury  essential  ?  Por  my 
own  part,  I  should  not  like  to  assume  it  to  be  scientifically  true  that 
a  nervous  shook  which  causes  serious  bodily  illness  is  not  actually 
accompanied  by  physical  injury,  although  it  may  be  impossible,  or  at 
least  difficult,  to  detect  the  injury  at  the  time  in  the  living  subject 
I  should  not  be  surprised  if  the  surgeon  or  the  physiologist  told  us 
that  nervous  shock  ia  or  may  be  in  itself  an  injurious  affection  of  the 
physical  onanism.  Let  it  be  assumed,  however,  tliat  the  physical 
injury  follows  the  shock,  but  that  the  jury  are  satisfied  upon  propel 
and  sufftoient  medical  evidence  that  it  follows  the  shook  as  its  direot 
and  natural  effect,  ia  there  any  l^;al  reason  for  saying  that  the  damage 
ia  less  proximate  in  the  legal  sense  than  damage  which  arises  cod- 
temporaneously ?  "As  well  might  it  be  said "  (I  am  quoting  from 
the  judgment  of  Palles,  C.  B.,  26  L.  R.  Ir.  at  p.  439)  "that  a  death 
caused  by  poison  is  not  to  bs  attributed  to  the  person  who  adminis- 
tered it  because  the  mortal  effect  is  not  produced  contemporaneously 
with  its  administration."  Remoteness  as  a  legal  ground  for  the  ex- 
clusion of  damage  in  an  action  of  tort  means,  not  severance  in  point 
of  time,  but  the  absence  of  direct  and  natural  causal  sequence — the 
inabUity  to  trace  in  regard  to  the  damage  the  "  propter  hoc "  in  a 
necessary  or  natural  descent  from  the  wrongful  act  As  a  matter  of 
experience^  I  should  say  that  the  injury  to  health  which  forms  the 
main  ground  of  damages  in  actions  of  negligence,  either  in  cases  of 
railway  accidents  or  in  running-dvvn  eases,  frequently  is  proved,  not 
as  a  concomitant  of  the  occonenot,  b\it  as  one  of  the  sequelis. 


.y  Google 


[chap,  l 


[As  to  Mitchell  V.  Rochester  Sy.  Co.,  151  N.  T.  107,  cited  by  de- 
fendant.] Shortly,  the  facts  there  were  that  the  plaintiff,  whilst 
waiting  for  a  tram-car,  was  neailj  run  over  by  the  negligent  man^^e- 
ment  of  the  detendanfa  servant  of  a  car  drawn  by  a  pair  of  horses, 
and  owing'to  terror  so  caused  fainted,  lost  consciousness,  and  sub- 
eequenriy  bad  a  miscarriage  and  consequent  iUoess. 

It  may  be  admitted  that  the  plaintiff  in  this  American  case  would 
not  have  suffered  exactly  as  she  did,  and  probably  not  to  the  eame 
extent  as  she  did,  if  she  had  not  been  pregnant  at  the  time ;  and  no 
doubt  the  driver  of  the  defendants'  horses  could  not  anticipate  that 
she  was  in  this  condition.  But  what  does  that  fact  matter  ?  If  a 
man  is  negligently  run  over  or  otherwise  negligently  injured  in  his 
body,  it  is  no  answer  to  the  sufierei's  claim  for  damages  that  he  would 
have  suffered  lesa  injury,  or  no  injury  at  all,  if  he  bad  not  had  an 
unnsually  thin  skull  or  an  unnsually  weak  heart. 

[After  commenting  on  the  opinion  in  Spade  v.  Lynn  &  Boston  S.  S., 
168  Mass.  285.] 

Katurally  one  is  diffident  of  one's  opinion  when  one  finds  that  it 
is  not  in  aocord  with  those  which  have  been  expressed  by  such 
judicial  authorities  as  those  to  which  I  have  just  referred.  But  cer- 
tainly, if,  aa  is  admitted,  and  I  think  justly  admitted,  by  the  Massa- 
chusetts judgment,  a  claim  for  damages  for  physical  injuries  naturally 
and  directly  resulting  from  nervous  shock  which  is  due  to  the  negli- 
gence of  another  in  causing  fear  of  immediate  bodily  hurt  is  in  princi- 
ple not  too  remote  to  be  recoverable  in  law,  I  sliould  be  sorry  to  adopt 
a  rule  which  would  bar  all  such  claims  on  grounds  of  policy  alone, 
and  in  order  to  prevent  tbe  possible  success  of  unrighteous  or  ground- 
less actions.  Such  a  course  involves  the  denial  of  redress  in  meritori- 
miB  oases,  and  it  necessarily  implies  a  certain  degree  of  distrust,  which 
I  do  not  share,  in  the  capacity  of  legal  tribunals  to  get  at  the  troth  in 
this  class  of  claims.  My  experience  gives  me  no  reason  to  suppose 
that  a  jury  would  really  have  more  difficulty  in  weighing  the  medical 
evidence  as  to  the  effects  of  nervous  shock  through  fright,  than  in 
weighing  tbe  like  evidence  as  to  the  effects  of  nervous  shock  through 
a  railway  collision  or  a  carrii^  accident,  where,  as  often  happens,  no 
palpable  iujury,  or  very  slight  palpable  injury,  has  been  occasioned  at 
the  time. 

I  have  now,  I  think,  dealt  with  the  authorities  and  tbe  arguments 
Upon  which  the  defendants  rely,  and  I  have  done  so  at  greater  length 
tlian  I  should  have  wished  to  do  but  for  the  general  interest  of  the 
points  involved  and  the  difficulties  which  the  conflict  of  authorities 
undoubtedly  present.  In  this  conflict  I  prefer,  as  I  have  already  in- 
dicated, the  two  decisions  of  the  Irish  courts.  They  seem  to  me  to 
constitute  strong  and  clear  authorities  for  the  plaintiff's  contention. 
It  was  suggested  on  the  part  of  the  defendants  that  the  applicability 
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of  the  judgment  in  BeU  t.  Qreat  Northern  Company  of  Ireland,  26 
L.  R.  Ir.  428,  is  affected  by  the  fact  that  the  female  in  that  action  was 
'a  passenger  on  the  defendant's  railway,  and  as  such  had  contractual 
rights.  It  appears  to  me  that  in  the  circumstances  this  fact  can  make 
no  practical  difference  whatever.  In  the  Irish  case  there  was  no 
special  contract,  no  notice  to  the  railway  company,  when  they  accepted 
her  aa  a  passenger,  that  she  was  particularly  delicate,  or  peculiarly 
nervous  or  liable  to  fright  The  contractual  duty  existed,  as  it  often 
does  exist,  concurrently  with  the  duty  apart  from  contract ;  but  the 
one  is  in  such  circumstences  practically  coextensive  with  the  other  in 
the  rights  which  it  gives  and  the  corresponding  liabilities  which  it 
imposes. 

I  hold  that,  if  on  the  trial  of  this'actlcn  the  jury-find  the  issues  left 
to  them  as  the  jury  found  them  in  Bell  v.  Great  Northern  Railway 
Company  of  Ireland,  26  L.  R.  Ir.  428,  after  the  direction  of  Andrews,  J., 
which  was  approvedby  the  Excheq^uer  Division,  the  plaintiff  will  have 
made  out  a  good  cause  of  action. 

PUILLIHORE,  J. 

I  think  there  may  be  cases  in  which  A.  owes  a  duty  to  B.  not  to  infiict 
a  mental  shock  on  him  or  her,  and  that  in  such  a  case,  if  A.  does  inflict 
such  a  shock  upon  B.  —  as  by  terrifying  B.  —  and  physical  damage 
thereby  ensues,  B.  may  have  an  action  for  the  physical  damage, 
though  the  medium  through  which  it  has  been  inflicted  is  the  mind. 

I  think  there  is  some  assistance  to  be  got  from  the  cases  where  fear 
of  impending  danger  Jias  induced  a  passenger  to  take  means  of  escape 
which  have  in  the  result  proved  injurious  to  him,  and  where  the 
carrier  has  been  held  liable  for  these  injuries,  as  in  Jones  v.  Boyce, 
I  Stark.  493. 

[The  learned  judge  thought  it  possible  that  he  might  have  come  to 
the  same  conclusion  as  that  arrived  at  in  Victorian  Railway  Commit' 
turners  v.  CovUae,  though  not  for  the  reasons  which  have  prominence 
in  the  judgment.  He  also  thought  that  he  should  have  come  to  the 
same  decision  as  the  Massachusetts  court  in  Spade  t.  Lynn  &  Boston 
R.  R. ;  but  that  he  should  not  have  expressed  it  in  such  broad  and 
sweeping  language.] 

In  the  case  before  ua  the  plaintiff,  a  pregnant  woman,  was  in  her 
housa  It  is  said  that  she  was  not  the  tenant  in  possession  and  could 
not  maintain  trespass  quarc  elaugum,  fregit  if  this  had  been  a  direct 
act  of  the  defendant  and  not  of  his  servant  (as  it  was).  This  is  true ; 
her  husband  was  in  possession.  But  none  the  less  it  was  her  home, 
where  she  had  a  right,  and  on  some  occasions  a  duty,  to  be ;  and  it 
seems  to  me  that  if  the  tenant  himself  could  maintain  an  action,  his 
wife  or  child  could  do  likewise.     It  is  averred  that  by  reason  of  the 
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careless  driving  of  the  defendants'  seiTant  a  pair-horse  ran  came  gome 
way  into  the  room,  and  so  frightened  her  that  serious  physical  oon- 
sequences  thereby  befell  her.  If  these  averments  be  prored,  I  think  - 
that  there  was  a  breach  of  duty  to  her  for  which  she  can  have  dam- 
ages. The  difficulty  in  these  cases  is  to  my  mind  not  one  as  to  the 
remoteness  of  Uie  damage,  but  as  to  the  uncertainty  of  there  being 
any  duty.  Once  get  the  duty  and  the  physical  damage  following  on 
the  breach  of  duty,  and  I  hold  that  the  &<:t  of  one  link  in  the  chain 
of  caosation  being  mental  only  makes  no  difference.  The  learned 
counsel  for  the  plaintiff  has  put  it  that  every  link  is  physical  in  the 
narrow  sense.  That  may  be  or  may  not  be.  For  myself,  it  is  unim- 
portant 

Judgmtnt  for  plaintiff,  * 

1  The  foIlovinK  cura  accord  wttb  DnIIca  «.  Whita:  Pullman  Co.  v.  Lali  (All.  1906) 
M  &o.  B.  STB  {uiMt);  SImdc  *.  So.  Co.,  Ill  C>1.  SS8;  WatMin  e.  Dilti,  llS  Iowa,  SW; 
Cowan  «.  Te!.  Co.,  ISI  Iowa,  SH,  38S  {tmtit);  Furcell  «.  St.  Paul  Co.,  IS  Uinn'.  134, 
138;  Laacb  f .  Gr.  N.  Co.,  ST  Hina.  503;  Watkini  o.  KaoliD  Co.,  181  N.  Ca.  Mfl;  Taber  v. 
Baaboanl  Co.  (N.  Ca.  ItNW),  S3  S.  E.  B.  811;  SimoDC  v.  R.  1.  Co.,  S  R.  1. 186,-  Hack  «. 
South  Co.,  sa  8.  Ca.  823;  Hill  v.  Eimbail,  TS  Tex.  JtlO;  Golt  Co.  v,  Haytor,  BS  Tu.  ESS; 
Yoakum  v.  Kroeger  (Tax.  Cir.  Ap.  ISH),  IT  S.  W.  R.  SG3;  St.  Lonia  Co.  v.  Hnrdock 
(Tex.  CiT.  Ap.  IMW),  118  S.  W.  E.  131);  Fitipalrick  «.  Gr.  W.  Co.,  U  Up.  Can.  g.  B.  6U; 
Bell  V.  Gr.  N.  Br.,  38  L.  R.  Ir.  (SS ;  Cooper  o.  CaladoaU  Co.  (Court  of  Seaa.,  June  14, 1»09), 
4F.  880. 

Sn  aleo  Baren,  Kegligenco  (Sd  ti..),  86-73;  Sedgwick,  Damagei  (Sth  ad.),  342,648,  and 
an  excellent  article  bj  Francis  H.  Boblan,  41  Am,  L.  Beg.  &  Rer.  141. 

Hemtal  AnouiBH  oacbed  BiNEOuaKHCB  iH  T&AKaNteatOHor  Telxoranb.  — tn  a 
few  itatei  the  addreasee  is  allowed  to  recover  damag«>  for  menial  anguiih  remlting  from 
tbe  negligent  failure  of  a  telegraph  company  to  make  eeaaonabte  delirery  of  a  me»ag«. 
Hcntier  t.  Western  Co.,  93  Iowa,  TSi;  Cowia  ■.  Western  Co.,  12S  Iowa,  3TT;  Hurlburt  v. 
Western  Co.,  133  lowe,  89B;  Chapman  o.  Weilera  Co.,  »0  Kt.  2BB;  Western  Co.  r.  Van 
Cleave,  lOT  Ky.  48*;  WeXara  Co.  ».  Fisher,  107  Ky,  618;  Graham  r.  Western  Co.,  109  U, 
1088;  Bamea  *.  Weateni  Co.,  37  Ifev.  438  (temhU);  Thompson  v.  Weitem  Co.,  108  N.  Ca. 
MB;Toungv.  Wesleni  Co.,  107  N.Ca.  370;  Brrane.  Western  Co.,  ISt  K.  Ca.  003;  Wood  v. 
Western  Co.,  (N.  Ca.  liOS}  81  S.  G.  a&3;  Hellams  e.  WesterD  Co.,  70S.Ca.  tHHatutory); 
Capers  e.  Western  Co.,  71  a.  Ca.  39;  Wadswonh  «.  Weilem  Co.,  86  Tenn.  8SS;  Railroad  «. 
GiifBn,  93  Tenn.  664:  So.  Rakla  v.  Western  Co.,  W  Tex.  308;  Stewart  «.  Western  Co.,  68 
Tex.  880;  Western  Co.  s.  Berin|j:er,  84  Tex.  38. 

But  the  weight  of  authority  is  against  snch  recovery.  Chaee  v.  Western  Co.,  44 Fed.  B. 
SG4;  Crawle?  v.  Western  Co.,  47  Fed.  R.  544;  Tvler  «.  Western  Co.,  M  Fed.  R.  634;  West- 
em  Co.  «.  Wood,  STFed.  R.  471;  Oaban  v.  Western  Co.,  SS  Fed.  R.  433;  Stanaell  o.  Western 
Co.,  107  Fed.  B.  668;  Western  Co.  e.  Sklan,  136  Fed.  R.  298;  Rowan  «.  Western  Co.,  149 
Fed.  R.  BH);  Blount  e.  Western  Co.,  138  Ala.  IDS;  Western  Co.  «.  Kricbbaum,  133  Ala.G3B; 
Western  Co.  v.  Brocker,  188  AU.  484;  Western  Co.  v.  Wateni,  139  Ala.  883;  Peay  c  West- 
ern Cb.,  64  Ark.  538;  Rossaltv.  Western  Co.,3Dak.31B;  Internet. Co. o.  Saunders,  32  Fla. 
t34;  Chapman  v.  Western  Co.,  88  Ga.  763;  Giddens  o.  Western  Co.,  Ill  Ga.  824;  Western 
Co.  0.  Haltom,  71  111.  Ap.SS;  Western  Co.  i.  Ferguson,  1 67  Ind.  84  (oTerruling  Beese  v. 
Western  Co.,  133  Ind.  394);  Waste.  Western  Co.,  39  Kan.98(M)nU<);  Cole*.  Gray,  TO  Kan. 
TOB;  Francis  V.  Western  Co.,  68  Hian.  363;  Western  Co.  e.  Bogers,  88  Ulsa.  748;  Duncans. 
Western  Co.  (Miss.  1908),  47  So.  R.  863;  Connell  c.  Western  Co.,  116  Uo.  34;  Newman 
V.  Western  Co.,  64  Ho.  Ap.  434;  Curtin  v.  Woslem  Co.,  U  N.  T.  Ap,  TAv.  263;  Horton  o. 
Wcslern  Co.,  63  Oh.  3t.  431;  Butner  «.  Western  Co.,  B  Okla.  884;  Lewis  f.  Western  Co., 
67  S.  Ca.  3S6  (law  changed  by  statute  In  IMO,  Caper*  c.  Western  Co,  71  S.  Ca.  S9);  Con< 
nelly  e.  Western  Co.,  100  Va.  61 ;  D*t1s  v.  Weslem  Co.,  46  W.  Ta.  48;  Summenfletd  «. 
Western  Co,  87  Wis.  1 ;  Koerber  e.  Pilek,  128  Wis.  453,  464  (MetUe). 

See,  also,  the  Ihouffhtful  discusaion  of  this  qnestion  in  Burdick,  Tort*  (Sd  ed,),  lOS-lOl. 
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SECTION  n. 
Sattety. 

COLE  V.  TUKNER. 
At  Nm  Fsnis,  cobak  Holt,  C.  J.,  Eastsb  Txsm,  1704. 
IStporttd  ut  e  Hedtm  SeporU,  lU.] 
Holt,  G.  J.,  apon  evidence  in  trespass  for  assault  and  battery^ 
declared,  — 
First,  That  the  least  toucbing  of  another  in  anger  is  a  battery. 
Secondly,  If  two  or  more  meet  in  a  narrow  passage,  and,  withont 
any  violence  or  design  of  harm,  the  one  teaches  the  other  gently,  it 
will  be  no  battery.' 

Thirdly,  If  any  of  tiiem  nse  violence  against  the  other,  to  force  his 
way  in  a  rude,  inordinate  manner,  it  will  be  a  battery ;  or  any  struggle 
about  the  pass^e  to  that  degree  as  may  do  hart  will  be  a  battery. 


GIBBONS  V.  PEPPEE. 

In  the  Ettro's  Bench,  Easteb  Tebm,  169S. 

[Btported  w  1  Lord  Bafmimd,  K.} 

Tbbspass,  assault,  and  battery.  The  defendant  pleads  that  he  rode 
npon  ahorse  in  the  king's  highway,  and  that  his  horse,  being  affrighted, 
ran  away  widi  him,  so  that  he  could  not  atop  the  horse ;  that  there  were 
several  persons  standing  in  the  way,  among  whom  the  plaintiff  stood ; 
and  that  he  called  to  them  to  take  care,  but  that,  notwithstandii^,  the 
plaintiff  did  not  go  oat  of  the  way,  but  continued  there;  so  that  the 
defendant's  horse  ran  over  the  plaintiff  against  the  will  of  the  defend- 
ant; qttt$  ett  eadeTK  tramgretMio,  etc.  The  plaintiff  demurred.  And 
Serjeant  Damall,  for  the  defendant,  argued  that  if  the  defendant  in  his 
justification  shows  that  the  accident  was  inevitable,  and  that  the  negli- 
gence of  the  defendant  did  not  cause  it,  judgment  shall  be  given  for 
him.    To  prove  which  he  cited  Weaver  v.  Ward 

North«y,  for  the  plaintiff,  said,  that  in  all  these  cases  the  defendant 
confessed  a  battery,  which  he  afterwards  justified ;  bat  in  this  case  he 
justified  a  battery  which  is  no  battery.  Of  which  opinion  was  the  whole 
court  \  for  if  I  ride  upon  a  horse,  and  J;  S.  whips  the  horse  so  that  he 
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nins  away  with  me  and  runs  over  any  other  person,  he  who  whipped 
the  horse  is  guilty  of  the  Imttery,  and  not  I.  But  if  I  by  epiirrii)g  was 
tUe  cause  of  such  accident,  then  I  am  guilty.  In  the  same  manner,  if 
A.  takes  the  hand  of  B.,  and  with  it  strikes  C,  A.,  is  the  trespasser, 
and  not  B,  And,  per  curiam,  the  defendant  might  hav^  given  this 
justification  in  evidence,  upon  the  general  issue  pleaded  And  there> 
fore  Judgment  was  given  for  the  plaintiff. 


HALL  V.  FEARNLEY. 

Im  the  Qdebm's  Bekch,  Kovember  28,  1842. 

IRipoTUd  in  3  Qutm'i  Btnch  Rejmrts,  919.] 

Trespass  for  driving  defendant's  cart  and  horse  with  great  violence 
against  plaintiS;  and  thereby  knocking  him  down,  bruising,  and  wound- 
ing him,  &c. 

Plea:  Not gniltj-. 

On  the  trial  before  Wightman,  J.,  at  the  Middlesex  sittings  in  Hilary 
term,  1842,  it  was  proved  that  the  plaintiff  was  walking  on  a  uarrow 
part  of  the  pavement  in  a  public  street,  where  there  was  a  considerable 
curvature  in  it  The  defendant  was  diiving  a  cart  in  liie  lOad  near  the 
pavement,  at  the  edge  of  which  the  plaintiff  was  walking.  The  case  for 
the  plaintiff  was  that  there  was  want  of  due  care  on  the  part  of  the 
defendant,  who  had  driven  so  close  to  the  pavement  as  to  knock  the 
plaintiff  down,  and  run  over  and  break  his  leg.  The  defendant  endeav- 
ored to  show  tliat  the  plaintiff  had  slipped  from  the  curb-stone  at  the 
moment  when  the  cart  was  passing,  and  had  so  got  his  leg  under 
the  wheel.  The  defendant  called  no  witnesses.  Wightman,  J.,  told 
the  jury  that  the  question  for  them  was,  whether  the  injury  was  occa- 
sioned by  unavoidable  accident,  or  by  the  defendant's  default ;  and  that, 
if  they  thought  the  plaintiff  hnd  accidentally  slipped  off  the  pavement 
as  the  defendant's  cart  was  passing,  and  had  been  run  over  in  conse- 
quence of  such  accident,  they  ought  to  find  for  the  defendant  Verdict 
for  defendant 

In  the  same  term  Crowder  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  judge  had  misdirected  the  jury,  bj-  telling  them  that, 
on  the  issue,  if  the  injury  was  accidental,  the  defendant  was  entitled  to 
a  verdict 

Knoiclea  now  showed  cause.  The  jury  have  in  effect  negatived  all 
fault  on  the  part  of  the  defendant.  This  was  an  inevitable  accident,  as 
in  Gibbons  v.  Pepper,  wiiere  the  defendant's  horse  ran  away  with  the 
rider,  and  struck  the  plaintiff,  and  the  court  held  it  to  be  no  trespass, 
and  therefore  properly  evidence  undci'  not  guilty.  The  new  i-nles  of 
pleading  make  no  alteration  in  pleadings  for  ti-espass  to  the  person ; 
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and  the  case,  tUereforc,  Btands  oii  the  old  forms  of  pleading.  This  voa 
in  fiict  no  assault  or  batUiry  at  alt ;  for  to  constitute  one  some  degree 
of  negligence  ia  always  uecessary.  3  Starkie  on  Eviiieiicw,  1119  (3ded.)." 
Gough  V.  Brjau '  is  to  the  same  effecL  There  a  special  plea,  alleging 
collision  by  the  improper  driving  of  the  plaintiff  himself,  and  uondiidiiiif 
to  the  country,  nas  held  to  be  bad  as  amounting  to  tiie  general  issue. 
GriflSn  V.  Pai'sons'  sliowa  that  a  seizure  of  the  person  is  nut  necessarily 
an  assault,  but  that  the  animus  with  which  the  act  was  duuc  is  mat«riaL 
It  is  at  oil  events  evidence  in  mitigation.  [Lord  Denuam,  C.  J.  If 
the  plaintiUhas  suffered  damage  by  a  trespass  not  justified,  the  defend* 
ant  should  pay  the  whole  amount,  without  inquii'y  into  tlio  question  of 
aniimiB.  The  case  would  be  diiTerent  if  the  defendant  was  not  a  vol- 
nntary  agent.  So  it  may  be  different  where  an  action  on  tlie  case  for 
negligence  is  brought,  and  the  negligence  is  denied ;  there  UGgligeaco 
is  the  fact  iu  issue.] 

Croioder  (with  whom  was  H.  S.  Cooper),  contra.* 

Lord  Dehman,  G.  J.  The  authonties  show  that  if  the  accident 
had  resulted  entirely  from  a  superior  agency,  that  would  have  been 
a  defence,  and  might  have  been  proved  under  the  general  issue  ;  but  a 
defence  admitting  that  the  accident  resulted  from  an  act  of  the  defend- 
ant would  not  have  been  so  provable. 

CoLBRiDGE,  J.  Any  defence  which  admits  the  trespass  eomptaineil 
of  to  be  the  act  of  the  defendant  must  be  pleaded  specially, 

WiOHTHAN,  J.  The  act  of  the  defendant  was  prima  Jijcie  uiijusttli- 
able,  and  required  an  excuse  to  be  shown.  When  the  motion  in  this 
case  was  first  made,  I  had  in  my  recollection  the  case  of  Wakeman  v. 
Robinson.  It  was  there  agreed  that  an  involuntary  act  might  be  a 
defence  on  the  general  issue.  The  decision,.indeed,  turned  on  a  dif- 
ferent point;  but  the  general  proposition  is  Imd  down.  I  think  the 
omission  to  plead  the  defence  here  deprived  the  defendant  of  the  benefit 
of  it,  and  entitled  the  plaintiff  to  recover. 

Hule  absolute  for  a  new  tri(U.* 


HOLMES  AND  Wife  v.   MATHER. 

In  thk  Excheqctes,  Jcne  24,  1675. 

[Reported  in  Late  Beporti,  10  Bxcheqaer,  S61.] 

The  first  count  of  the  declaration  alleged  that  the  female  plaintiff 

was  passing  along  a  highway,  and  the  defendant  so  negligently  drove  a 

>  2  M.  &  W.  770.  *  1  Selw.  N.  P.  (13th  ed.)  42. 

*  The  nrgamftit  Tor  the  plaintiff  ii  omitted.  — Ed. 

•  Knftpp  p.  S»Iabnry,  3  Camp.  SCO ;  Boss  r.  Litton,  6  C.  i  P.  40»  ;  Cotterill  m 
Btaikey,  8  C.  &  P.  fl9I  Accord.  —  Ea 
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cairisge  And  horses  In  the  highway  that  they  ran  Against  her  and  threw 
her  down,  whereby  she  and  the  male  plaintitf  were  damnifled. 

The  second  count  alleged  that  ths  defendant  drove  a  carriage  with 
great  force  and  violence  against  the  female  plaintiff  and  wounded  her, 
where  hy,  ic, 

Flea,  not  guilty,  and  Issue  thereon. 

At  the  trial  before  Field,  J.,  at  the  spring  assizes  for  Purbam,  1875, 
the  following  {acta  were  proved :  In  July,  1874,  the  defendant  kept 
two  horses  at  a  livery  stable  in  North  Shields,  and  wishing  to  try  tbem 
for  the  Brst  time  in  double  tiamess,  had  them  harnessed  together  in  his 
carriage.  At  his  request  a  groom  drove,  the  defendant  sitting  on  the 
box  beside  him.  After  driving  for  a  short  time,  the  horses,  being 
startled  by  a  dog  which  suddenly  mshed  oat  and  barked  at  them,  ran 
•way,  and  became  so  unmanageable  that  the  groom  could  not  stop  them, 
though  he  conid  to  some  extent  guide  them.  The  groom  begged  the 
defendant  to  leave  the  management  to  him,  and  tbe  defendant  accord- 
ingly did  not  interfere.  The  groom  succeeded  in  turning  the  koi-ses 
safely  round  several  comers,  and  at  last  gnided  them  into  Spring 
Terrace,  at  the  end  of  which  and  at  right  angles  runs  Albion  Street, 
a  shop  in  Albion  Street  being  opposite  the  end  of  Spring  Terrace. 
When  they  arrived  at  the  end  of  Spring  Terrace,  the  horses  made  a 
sodden  swerve  to  the  right,  and  tbe  groom  then  pulled  them  more  to 
the  right,  thinking  that  was  the  best  course,  and  tried  to  guide  them 
safely  ronnd  tbe  comer.  He  was  noable  to  accomplish  this,  and  the 
horses  were  going  so  fast  that  tbe  carriage  was  dashed  against  the 
palisades  in  fVont  of  the  shop ;  one  of  the  horses  fell,  and  at  the  same 
time  the  female  plaintiff,  who  was  on  the  pavement  near  the  sbop,  was 
knocked  down  by  the  horses  and  severely  injured.  The  jury  stopped 
the  case  before  ^e  close  of  the  evidence  offered  on  the  defendant's 
part,  and  said  that  in  their  opinion  t&ere  was  no  negligence  in  any  one. 
The  plaintifTs  counsel  contended  that  since  tbe  groom  had  given  the 
horses  the  direction  which  guided  them  against  the  female  plaintiff,  that 
was  a  trespass  which  entitled  the  plaintiffs  to  a  verdict  on  the  second 
count 

The  verdict  was  entered  for  tbe  defendant,  leave  being  reserved  to 
tbe  plaintiff^  to  move  to  enter  it  for  them  for  £50  on  the  second  count, 
the  court  to  be  at  liberty  to  draw  inferences  of  fact,  and  to  make  any 
amendment  in  tbe  pleadings  necessary  to  enable  the  defendant  to  ruse 
any  defence  that  onght  to  be  raised. 

MertcheU,  Q.  C,  having  obtained  a  rule  nt>t  to  enter  the  verdict  for 
the  plaintiff^  for  £50,  pursuant  to  leave  reserved,  on  the  ground  that, 
npon  the  facts  proved,  the  pluntifi^  were  entitled  to  a  verdict  on  the 
trespass  count, 

C.  Rutsell,  Q.  C,  and  Crompton,  for  tbe  defendant,  showed  cause. 

Serach^,  Q.  C,  and  Gainaford  Brvce,  In  support  of  tbe  rule.  But 
for  the  act  of  the  groom  in  direcUng  the  horses  on  to  the  plaintiff,  they 
Would  have  mn  into  the  sbop,  and  the  plaintiff  would  have  escaped. 


.y  Google 


8ICT.  n.]  HOLMES  V.   MATHEK.  33 

The  groom  may  have  be«n  doing  better  for  bimaelf  and  the  defendant 
in  avoiding  the  shop,  but  that  does  not  Justify  him  in  guiding  the  horse 
on  to  the  ])laiDtiff'.  That  direction  having  been  given  by  the  immediate 
act  of  the  driver,  an  action  of  trespass  lies  :  L&ime  v.  Mray}  There 
the  defendant  accidentally,  and  not  wilfully,  drove  his  corriage  against 
the  plaintiff's  cai'riage,  and  the  question  being  whether  the  proper 
remedy  was  trespass  or  case,  it  was  beld  that  the  plaintiff  had  rightly 
bronght  trespass.  Grose,  J.,  said  :  "  Looking  into  all  the  cases  from 
the  Year  Book  in  the  21  Hen.  7,  down  to  the  latest  decision  on  the 
subject,  I  find  the  principle  to  be,  that  if  the  injury  be  done  by  the  act 
of  the  party  himself  at  the  time,  or  he  be  the  immediate  cause  of  it, 
though  it  happen  accidentally  or  by  misfortune,  yet  he  is  answerable  in 
trespass."  And  Lord  Ellcnborough  saj  a  :  "  If  the  injurious  act  be  the 
immediate  result  of  the  force  originally  applied  by  tiic  defendant,  and 
the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an  action  of  trespass  vt 
et  araiu,  by  all  the  cases  both  ancient  and  modern.  It  is  immaterial 
whether  the  injury  I)e  wilful  or  not"  This  was  followed  and  approved 
in  MLaugMin  v.  Pryor?  It  is  not  disputed  that  the  groom  was  doing 
all  he  could  to  stop  the  horses,  but  as  he  still  retained  some  control  over 
them,  the  injury  was  the  immediate  result  of  his  act  Herein  lies  the 
distinction  between  the  present  case  and  Sammack  v.  White,*  where 
the  defendant  had  no  control  whatever  over  tlie  horse,  and  did  all  in  his 
power  to  prevent  him  going  where  he  did.  Here  the  driver  exercised 
control  so  far  as  to  pull  them  away  fh>m  one  direction  into  anotber, 
which  took  them  on  to  the  plaintiflT. 

[Brahwxll,  B.  He  was  trying  to  divert  them  from  that  direction, 
but  failed.  It  is  not  as  if  he  had  said,  "  I  must  either  drive  into  the 
shop  or  on  to  the  plaintiff,  and  I  '11  do  the  latter."] 

In  Sdmmack  v.  White '  there  was  no  count  in  trespass,  and  the 
present  point  was  not  taken.* 

Bkauwell,  B.  I  am  inclined  to  think,  upon  the  anthoritiea,  that  the 
defendant  is  in  the  same  situation  as  the  man  driving ;  but,  without 
deciding  that  question,  I  assume,  for  the  purposes  of  the  opinion  I  am 
about  to  express,  that  he  is  as  much  liable  as  if  he  had  been  driving. 

Now,  what  do  we  find  to  be  the  facts?  The  driver  is  absolutely  free 
fh)Ri  all  blame  in  the  matter;  not  only  does  he  not  do  anything  wrong, 
but  he  endeavors  to  do  what  is  the  best  to  be  done  under  the  ciroam- 
stances.  The  misfortune  happens  through  the  horses  being  so  startled 
by  the  barking  of  a  dog  that  they  run  away  with  tlie  groom  and  the 
defendant,  who  is  sitting  beside  him.  Now,  if  the  plaintiff  under  such 
circumstances  can  bring  an  action,  I  really  cannot  see  why  she  could 
not  bring  an  action  because  a  splash  of  mud,  in  the  ordinary  course  of 
driving,  was  thrown  upon  her  dress  or  got  into  her  eye,  and  so  injured 

1  3  East,  503,  GSg.  1  A  Hut.  &  6.  43. 

'  11  C.  B.  (N.  3.)  688  ;  31  U  J.  (C,  P.)  129. 

*  The  Hi^tDeat  for  tlie  plaintiff  is  abridged,  and  the  •rgmnent  tor  tha  defendant  i* 
nnitted.  —  £i>. 
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It  It  seems  manifeBt  th&t,  under  sach  circamstsnces,  she  could  not 
maiatain  an  actioD.  For  the  GoavenieacQ  of  maDkind  in  cariying  OQ 
the  affairs  of  life,  people  as  they  go  along  roads  must  expect,  or  put  up 
with,  such  mischief  as  reasonable  care  on  the  part  of  others  cannot 
avoid.     I  think  the  present  action  not  to  he  maintainable. 

That  is  the  general  view  of  the  case.  Now  I  will  put  it  a  little  more 
speciBcallj,  and  address  myself  to  the  argument  of  Mr.  Herscbell. 
Here,  he  says,  if  the  driver  had  done  nothing,  there  is  no  reason  to 
suppose  this  mischief  would  have  happened  to  the  woman ;  bat  be  did 
give  the  horses  a  pull,  or  inclination,  in  the  direction  of  the  plaintiff,  — 
he  drove  them  there.  It  is  true  that  he  endeavored  to  drive  them 
furtlier  away  from  the  place  by  getting  them  to  turn  to  the  right,  bnt 
be  did  not  sncceed  in  doing  that  The  argument,  therefore,  is,  if  be 
had  not  given  that  impulse  or  durection  to  them,  they  would  not  have 
come  where  the  plaintiff  was.  Now,  it  seems  to  nie  that  argument  is 
not  tenable,  and  I  think  one  can  deal  with  it  in  this  way.  Here,  as  in 
almost  all  cases,  you  must  look  at  the  immediate  act  that  did  the  mis- 
cbief,  at  what  the  driver  was  doing  before  the  mischief  happened,  and 
not  to  what  he  was  doing  next  before  what  he  was  then  doing. 
If  you  Looked  to  the  last  act  but  one,  you  might  as  well  ai^ue  that  if 
the  driver  had  not  started  on  that  morning,  or  had  not  tunied  down 
that  particular  street,  this  mischief  would  not  have  happened. 

I  tiiink  the  proper  answer  is,  you  cannot  complain  of  me  unless  I  waa 
Immediately  doing  the  act  which  did  the  mischief  to  yon.  Now  the 
driver  was  not  doing  that  What  I  take  to  be  the  case  is  this :  he  did 
not  guide  the  horses  upon  the  plaintiff;  he  guided  them  away  from  her, 
in  another  direction  ;  but  they  ran  away  with  him,  upon  her,  in  spito  of 
his  effort  to  take  them  away  from  where  she  was.  It  is  not  the  case 
where  a  person  hoe  to  make  a  choice  of  two  evils,  and  singles  the 
plaintiff  out,  and  drives  to  the  spot  where  she  is  standing.  That  is  not 
the  case  at  all.  The  driver  vras  endeavoring  to  guide  them  indeed,  but 
he  was  taken  there  in  spite  of  himself.  I  think  the  observation  made 
by  my  Brotiier  Pollock  during  the  argument  Is  irresistible,  that  if  Mr. 
Herschell's  contention  is  right,  it  would  come  to  this :  if  I  (im  being  run 
away  with,  and  I  sit  quiet  and  let  the  horses  run  wherever  they  think  fit, 
clearly  I  am  not  liable,  because  it  is  they,  and  not  I,  who  guide  them ; 
but  if  I  unfortunately  do  my  best  to  avoid  injury  to  myself  and  other 
persons,  then  it  may  be  said  that  it  is  my  act  of  guiding  them  that 
brings  them  to  the  place  where  the  accident  happens.  Surely  it  is 
impossible. 

As  to  the  cases  cited,  most  of  them  are  really  decisions  on  the  form 
of  action,  whether  case  or  trespass.  The  result  of  them  is  this,  and  it 
is  intelligible  enough :  if  the  act  that  does  an  injury  is  an  act  of  direct 
force  vi  et  airmia,  trespass  is  the  proper  remedy  (if  there  is  ani-  remedy) 
where  the  act  is  wrongful,  either  as  being  wilful  or  as  being  the  result 
of  negligence.  Where  the  act  is  not  wrongful  for  either  of  these 
reasons,  no  action  is  miu'ntainable,  though  ticspass  would  be  the  proper 
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form  of  action  if  it  were  wrongful.  Tti&t  is  tlie  effect  of  the  decisions. 
In  Sharrody.  London  and  North  Western  Ry.  Co.,^  the  master  was 
DOt  present.  In  M'Laughlin  v.  Pryor  *  the  defendant  was  present, 
and  was  supposed  to  be  taking  part  in  the  control  of  the  animals.  In 
Leame  r.  Bray  *  there  was  an  act  of  direct  force  i;i  et  armia,  and  there 
was  negligence.  I  think,  therefore,  tliat  our  Judgment  should  be  for 
the  defendant 

I  think  I  could  distinguish  the  case  cited  from  the  Year  Book,  but  I 
will  only  say  that  there  the  defendant  let  out  animals,  liable  to  stray, 
whether  fVighteued  or  not,  in  &  place  not  inclosed,  and  without  anybody 
to  keep  them  in  bounds. 

Clbasbi,  B.  I  would  only  add  a  word  as  to  a  point  on  which  my 
Brother  Bntmwell  has  not  given  judgment,  and  that  U  this.  This  is 
not  a  case  where  the  act  that  is  done  must  be  justified,  as  where  a  man 
does  a  particular  thing  to  avoid  something  else,  but  it  is  a  case  where 
it  must  be  shown  that  it  was  the  act  of  the  defendant  himself.  I  sum 
up  all  in  these  words :  in  my  opinion,  the  horses  were  not  driven  there 
by  the  defendant's  servant,  but  they  went  there  in  spite  of  him,  so  far 
as  he  directed  them  at  all. 

I  want  to  say  one  other  word.  In  my  opinion  it  is  not  clear  that  the 
act  was  the  act  of  the  master.  To  obtain  a  true  test,  we  must  look  at 
all  the  circumstances,  and  particularly  at  the  position  of  things  where 
persons  are  placed  in  a  peculiar  situation  of  danger.  Here  I  under- 
stand  the  case  to  be  this  :  the  master  not  having  the  same  capacity  for 
managing  the  horses,  and  being  perhaps  alarmed  and  anxioua  to 
interfere,  the  servant  says,  "  Leave  it  to  me,  do  not  take  any  part." 
The  master  complies.  That  would  absolve  him  as  far  as  any  question 
of  personal  negligence  is  concerned  ;  and  at  that  moment  I  think  the 
act  of  the  servant  ceased  to  be  the  act  of  the  master.  I  think,  iu 
enpport  of  that,  1  need  only  read  this  passage  from  the  judgment  of 
Parke,  B.,  in  Sharrod -v.  London  and  North  Western  Jty.  Co.,*  where 
he  says :  "  In  all  cases  where  a  master  gives  the  direction  and  control 
over  a  carriage,  or  animal,  or  chattel  to  another  rational  agent,  the 
master  is  only  responsible  tn  an  action  on  the  case  for  want  of  skill  or 
care  of  the  agent,  —  no  more." 

Pollock,  B.,  concurred.  JivJe  dUcAarged.* 

>  I  Ex.  680.  *  i  Man.  A  G.  48. 

*  S  East,  SB3,  GS».  *  4  Ex.,  at  p.  GSS. 

*  Stendle  v.  Bentchler,  84  111.  Ifll  ;  Yinceot  v.  Stinehoar,  7  Vt.  62  Aeeord, 

See,  to  the  same  effect,  Di^tIb  v.  Sanaden,  2  Cliitty,  83S  ;  Goodman  v.  Tajloi; 
G  C  &  F.  410,  whan  the  actions  were  for  iqjnriea  to  personal  proper^.  —  Ed, 
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INNES   V.  WYLIE. 

At  Nisi  Fbius,  corah  Lord  Demhan,  C.  J.,  Febrdart  22,  1844. 

[Reported  in  1  Carrington  j*  £triran,  S5T.] 

Assault.    Plea : '  Not  guilty. 

It  furttier  appeared  that  the  plaintiff,  on  the  SOth  of  November, 
J84S,  went  to  a  dinner  of  the  Bocietj  at  Radlej's  Hotel,  and  was 
prevented  by  a  policeman  named  Douglas  from  entering  the  room ; 
and  it  was  proved  by  the  policeman  that  be  acted  by  order  of  the 
defendants. 

With  respect  to  the  alleged  assault,  the  policeman  aaid,  "  The  plain- 
tiff tried  to  push  by  me  into  the  room,  and  I  prevented  him  ; "  but  some 
of  the  other  witnesses  stated  that  the  plaintiff  tried  to  enter  the  room, 
and  was  pushed  back. 

Erie  addreaeed  the  jury  for  the  defendant.  There  is  no  assault  here. 
The  policeman,  who  must  best  know  what  was  done,  says  that  the 
plaintiff  tried  to  push  into  the  room,  and  be  prevented  him  ;  and  pre- 
venting a  person  from  pushing  into  a  room  is  no  assault,  the  assault,  if 
any,  being  rather  on  the  other  side. 

Lord  Benuan,  C.  J.  (in  summing  up).  You  will  say,  whether,  on 
the  evidence,  you  think  that  the  policeman  committed  an  assault  on  the 
plaintiff,  or  was  merely  passive.  If  the  policeman  was  entirely  passive, 
like  a  door  or  a  wall  put  to  prevent  the  plaintiff  fi'om  entering  the 
room,  and  simply  obstructing  the  entrance  of  the  plaintiff,  no  assault 
has  been  committed  on  the  plaintiET,  and  your  verdict  will  be  for  the 
defendant.  The  question  is,  Did  the  policeman  take  any  active  meas- 
ures to  prevent  the  plaintiff  from  entering  the  room,  or  did  he  stand  in 
tbe  door-way  passive,  and  not  move  at  all? 

Verdict/or  the  plaintiff.    Damages,  40a. 


COWARD  v.  BADDELEY. 

In  the  Exchequer,  April  19,  1859. 

[Reported  in  i  Bttrittvne  j-  Norman,  478.] 

Declaratios  :  Tliat  the  defendant  assaulted  and  beat  the  plaintiff, 

gave  him  in  custody  to  a  policeman,  and  caused  him  to  be  imprisoned 

in  a  police-station  for  twenty-four  hours,  and  afterwards  to  be  taken  in 

custo<1y  along  public  streets  before  metropolitan  police  magistrates. 

Pleas:  First,  Not  guilty:  thini.  That  the  plaintiff,  within  the  Met- 
roi>olitan  Police  District,  assaulted  the  defendant,  and  therefore  the 
deiendant  gave  the  plaintiff  into  custody  to  a  police  officer,  who  had 

1  The  staUnifQt  of  the  caw  hai  been  abridged.  —  Ed. 
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view  of  the  aseatilt,  In  order  that  he  might  be  tabeo  before  magiatratcs 
and  dealt  with  accordiDg  to  law,  &c. 

Whereupon  issue  was  joioed. 

At  the  trial  before  Braainell,  B.,  at  the  London  sitdngs  in  last  Hilaiy 
term,  the  plaintiff  proved  that,  oa  the  night  of  the  Slet  of  October,  b' 
was  passing  through  High  Street,  Islington,  and  stopped  to  look  at  a 
bODse  which  was  on  fire.  The  defendant  was  directing  a  stream  of 
water  from  the  hose  of  an  engine  on  the  fire.  The  phiintifT  said, 
"  Don't  you  see  3-oa  are  spreading  the  fiames?  Why  don't  yon  pump 
on  the  next  honse?"  He  went  away,  and  then  came  bacli  and  repeated 
these  words  several  times,  but  did  not  touch  the  defendant.  The 
defendant  charged  the  pUintiff  with  assaulting  him,  and  gave  him  into 
the  oistody  of  a  policeman  who  was  standing  near. 

The  defendant  swore  that,  on  being  interrupted  by  the  plaintiff,  he 
told  him  to  get  oat  of  the  way  and  mind  his  own  business ;  that  the 
plaintiff  came  up  to  him  again,  seized  him  by  the  shoulder,  violently 
tamed  him  round,  exposed  him  to  danger,  and  turned  the  water  off  the 
fire. 

The  learned  judge  told  the  jury  that  the  question  was  whether  an 
assault  and  battery  had  been  committed;  and  he  asked  them,  first, 
whether  the  plaintiff  laid  hands  on  the  defendant;  and,  secondly, 
whether  be  did  so  hostilely.  The  jury  found  that  the  plaintiff  did  lay 
hands  on  the  defendant,  intending  to  attract  his  attention.  Whereupon 
the  learned  Judge  ordered  the  verdict  to  be  entered  for  the  plaintiff, 
reserving  leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  i( 
the  court  should  be  of  opinion  that  he  had  wrongly  directed  the  jury  in 
telling  them  that,  to  find  the  issue  on  the  third  plea  for  the  defendant, 
they  must  find  that  the  plaintiff  laid  his  hands  upon  him  with  a  hostale 
latenUon. 

Shee,  Seijt.,  in  the  same  term,  having  obtained  a  rule  niai  accord- 
ingly, 

Beasley  now  showed  cause.  The  question  is,  whether  the  intention 
of  the  plaintiff  is  material  to  be  considered  in  order  to  determine 
whether  there  was  an  assault  and  battery.  In  Bawlings  v.  Till,*  Parke, 
B.,  referring  to  WifQn  v.  Kincard,'  where  it  was  held  that  a  touch  given 
by  a  constable's  staff  does  not  constitute  a  batterj',  pointed  out,  as  the 
gronnd  of  that  decision,  that  there  the  touch  was  merely  to  engage  the 
plaintiff's  attention.  [Masxim,  B.  Suppose  two  persons  were  walking 
near  each  other,  and  one  turned  round,  and  in  so  doing  struck  the 
otiier :  surely  that  would  not  be  a  battery.  Pollock,  C.  B.  There 
may  be  a  distinction  for  civil  and  criminal  purposes.  Chakkell,  B. 
It  Wia  necessary  to. prove  an  indictable  assault  and  battery  in  order  to 
custain  the  plea.]  The  maxim,  Actus  non  facit  reum  nisi  ment  nt 
rea  «pplies.  He  referred  also  to  Purcell  v.  Horn ;  *  Archbold'a  Crim- 
inal .''aw,  p.  52^  (/2th  ed.)  ;  Scott  v.  Shepherd.* 
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Peteradorff,  Setjt.,  and  li^andt,  in  support  of  the  rule.  The 
learned  Judge's  direction  was  defective  in  introducing  the  word  "  ho»- 
tile."  In  order  to  constitute  an  assault,  it  is  enough  if  the  act  be  done 
against  the  will  of  the  party.  There  are  several  cases  where  it  has 
been  held  that  an  assault  has  been  committed  where  there  was  no 
iutention  to  do  the  act  complained  of  in  a  Ikostile  way,  as  in  the  case  of 
a  prize-flght.  Rex  v.  Perkins.*  So  a  surgeon  assisting  a  female  patient 
to  remove  a  portion  of  her  dress.  Bex  v.  RosinekL*  Here  the  plain- 
tiff interfered  with  the  defendant  in  the  execution  of  his  duty.  In 
Hawkins'  Pleas  of  the  Crown,  vol.  L  p.  263;  it  is  said,  "  Any  injury 
whatever,  be  it  never  so  small,  being  actually  done  to  the  person  of 
a  man  in  an  angry,  or  revengeftil,  or  rude,  or  insolent  manner,  as  by 
spitting  in  bis  face,  or  any  way  touching  him  in  anger,  or  violently  jost-  - 
ling  him  out  of  the  way,  are  batteries  In  the  eye  of  the  law."  [Bbah- 
WELL,  B.  I  think  that  the  Jostling  spoken  of  must  mean  a  Toiuntar)r 
jostling.] 

YoLLOCK.,  C.  B.  I  am  of  opinion  that  the  rule  must  be  discharged. 
The  Jury  found  that  what  the  plaintiff  did  was  done  with  the  intent  to  ' 
attract  the  attention  of  the  defendant,  not  with  violence  to  Justify  giving  - 
the  plaintiff  into  custody  for  an  assault  The  defendant  treated  it  as  a 
criminal  act,  and  gave  the  plaintiff  into  custody.  We  are  called  on  to 
set  aside  a  verdict  for  the  plaintiff,  on  the  ground  that  he  touched  the 
defendant.    There  is  no  foundation  for  the  application. 

Martin,  B.  I  am  of  the  same  opinion.  The  assault  and  battery 
which  the  defendant  was  bound  to  establish  means  such  an  assault  as 
would  Justify  the  putting  in  force  Uie  criminal  law  for  the  puqx)Be  of 
bringing  the  plaintiff  to  Justice.  It  is  necessary  to  show  some  act 
which  Justified  the  interference  of  the  police  officer.  Touching  a  person 
so  as  merely  to  call  his  attention,  whether  the  subject  of  a  civil  action 
or  not,  is  not  the  ground  of  criminal  proceeding.  It  is  clear  that  it  is 
no  battery  within  the  definition  given  by  Hawkins. 

CHuniELL,  B.  I  am  of  the  same  opinion.  Looking  at  the  plea,  it 
is  obvious  that  it  was  not  proved. 

Braicwell,  B.,  concurred.  Side  diackarged, 

1  4  C.  *  P.  687.  •  By.  k  Moo.  C.  C.  IB. 
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ORIGINAL  WRIT. 
[Ae^tttruM  Bnviiim,/oiio  lOS,  b.} 
OareiisoBca  qnare  vi  et  armis  qnendam  liquorom  callidam  anpei 
ipsum  I  apud  N  projedt,  ita  quod  de  vita  ejus  desperabatur  et  alia 
enormia,  etc.,  ad  grave  damnam,  etc.  CasDS  erat  hujosmodi  pra& 
cedentis  brevis:  qusedam  mulier  projecit  super  aliam  mulierem  ydro 
nteUam  quod  Aogiice  dicitur  Wort  quod  erat  btmU  calUdum.' 


DUBUC  DE  MARENTILLE  v.  JAMES  OLIVER. 
Im  tbb  Sofbbkb  Codrt,  Nsw  Jebset,  Febkoabt  Tbbm,  1803. 

[Seporled  in  1  PemUaglim,  379.] 

Tbi3  was  action  of  trespass,  brought  by  the  defendant  in  this  con/t, 
against  the  plaintifiT  in  certiorari.  The  state  of  demand  chained  ih« 
defendant  below,  that  ho  unlawfully,  forcibly,  and  with  great  violence, 
with  a  large  stick,  struck  the  horae  of  the  plaintiff,  on  the  public  high- 
way, which  Biud  horae  was  then  before  a  carriage,  in  which  the  plaiutiH 
was  riding,  on  the  said  public  highway,  to  the  damage  of  the  plaintiH 
fifty  dollars.  This  cause  was  tried  by  a  jury,  and  verdict  and  judgment 
for  the  plaintiff,  tl5  damages.  It  was  assigned  for  error  thut  the  suit 
was  brought  before  the  justice  to  recover  damages  for  an  assault  and 
batter)-,  when,  by  law,  such  an  action  cannot  be  supported  before  a  ju8> 
tice  of  the  peace. 

Penhingtov,  J.^  To  attack  and  strike  with  a  club,  with  violence,  the 
horse  before  a  carriage,  in  which  a  person  is  riding,  strikes  me  as  an. 
assault  on  the  person ;  *  and  if  so,  the  Justice  had  no  Jurisdiction  of  the 
action. 

I  PnneU  «.  Horn,  S  A.  A  E.  603,  S  NST.  &  P.  SBt;  Centnt  Co.  i.  Tanderbeak,  MT  AU. 
6«i  SloM  Co.  V.  SalKi  (All.  1»09),48  So.  R.STi  (ttmUej;  BinniDgbam  Co.  v.  Grorer  (Ala. 
1909),  48  So.  R.  683  (hsiUc)  ;  Hunter  v.  Bands,  1  Ho.  Ap.  184;  Turner  *.  De^on  Co.,  M 
N.  T.  Ap.  DiT.  13E  Accord.  Ixird  Deoman  aaid  in  the  former  east,  p.  5DS :  "  I  think  a  bat- 
tery cannot  mean  merely  an  injnry  inflicted  by  SD  iDttrumeat  held  in  tbe  band,  comimu,  aa 
it  were,  but  includes  all  caiea  where  any  party  ii  ilrack  by  any  miuile  thrown  by  anotbsT." 
Littledale  uid  in  the  same  can;  "  Unlets  ws  vera  to  bold  that  tbrowinR  boiling  water  OD 
a  paraon  ii  not  *  battery,  the  woonding  a  person  with  a  ball  from  a  plitol,  under  drenm- 
elancea  not  amounting  to  a  felony,  would  not  be  a  battery."  — Ed. 

*  A  part  of  the  caee,  relating  to  a  point  of  practice,  ia  omitted.  —  Ed. 

*  Dodwell*.  Bnrford,  1  Hod.  34;  Hopper  v.Reera,?  Taunt.  698;  Spear  v.CbapniRD,  Sir. 
'    L.  R.  tSl ;  Burdick  v.  Worrall,  i  Bftrb.  BBS  {itt«6!e) ;  Bull  «.  Colton,  23  Barb.  SI;  CUrk  tr. 

Downing,  ib  Tt.  SSB  Accord.     But  aee  Kirtand  v.  aute,  13  Ind.  IIS. 

An  injury  to  the  clothes  on  one's  back  ia  a  treapaas  on  tbe  perton,  Rei^na  v.  Day,  1  Cox, 
C.  C.  SOT.  So  is  the  removal  of  an  ulater  from  tbe  plaintiff,  Geraty  «.  Slern,  30  Hun,  4S6; 
or  seizing  anithing  In  tbe  plaintilPa  hand,  Scott*.  State,  118  Ala.  nt;  Dyk  n.  De  Young, 
Kill.  Ap.  138;  Steinman  e.  Batt.  Co.,  (Hd.  1908)  T1  Atl.  R.  BIT,  518  (Mnife);  Reapubliea  v. 
De  Longthunpa,  1  Dall.lll;  or  cutting  a  rope  connectini;  the  plaiutiBwith  bia  slave.  State 
*.DaTia,  1  Hill,  a.Ct.4S.  — Ed. 
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But  if  this  is  to  be  coDstdered  aa  a  trespass  on  the  property,  uncon- 
nected witb  an  assault  on  the  person,  I  think  that  it  was  incambent  on 
the  plaintiff  below  to  state  an  injury  done  to  the  horee,  whereby  the 
plaintiO*  BufTered  damage;  that  he  was  in  conaequence  of  the  blow 
bruised  or  wounded,  and  unable  to  perform  service ;  or  that  the  plain- 
tiff had  been  put  to  expense  in  curing  of  him,  or  the  like.^  All  the 
precedents  of  declarations  for  injuries  done  to  domestic  animals,  as  far 
aa  my  i-eoollection  goes,  ara  in  tliu-t  waj' ;  and  1  think,  with  good  reason. 
Suppose  a  man,  seeing  a  stranger's  horse  in  the  street,  was  to  strike 
him  with  a  whip,  or  a  lai^e  stick,  if  yon  please,  and  no  injury  was  to 
ensue,  could  the  owner  of  the  horse  maintain  an  action  for  this  act?  I 
apprehend  not.  For  these  reasons,  I  incline  to  think,  that  this  judg- 
ment  ought  to  be  reversed. 

EiBKPATBicE,  C.  J.    Concnrred  in  the  reversal. 

Judgment  reversed. 

M.  WiUiatneon,  for  plaintiff. 


EETNOLDS  v.  PIEESON  asd  OTHsaBS. 
Appellate  Gocst,  Iitdiaita,  Jcnb  5, 1902. 

[3B  Itidiaaa  Ja^Uate  Court  B^erlt,  ST!.] 

KoBY,  J.*  .  .  .  It  was  averred  in  the  complaint  that  appellant,  in  a 
rude  and  insolent  manner,  unlawfully  assaulted  the  plaintiff  with  force 
and  violence,  and  committed  an  assault  and  battery  upon  him,  by 
reason  of  which  be  received  injuries  to  his  damage. 

Answer,  a  general  denial. 

There  is  very  little  conflict  in  the  evidence.  The  plaintiff,  a  man 
sixty-eight  years  of  age  engaged  in  business  in  the  Union  Stock  Yards, 
in  Indianapolis,  was  standing  in  one  of  the  alley-ways  of  the  Inter- 
State  Stock  Tarda  in  said  city.  He  was  greeted  aa  be  came  up  by  one 
Wm.  0.  Trotter,  who  addressed  him  as  "  Uncle  John,"  took  hold  of 
his  left  arm  or  coat  sleeve,  shook  him,  and  inquired,  jokingly,  whether 
he  bad  come  over  to  the  new  yards  to  run  tbeuL  out  of  business.  There 
were  a  number  of  other  parties  present.  Appellant,  who  was  a  large 
man,  weighing  about  226  pounds,  thirty-five  years  of  age,  came  walk- 
ing briskly  down  to  the  yards  from  the  office  building,  and  as  he  passed 
Trotter,  who  was  still  holding  Pierson's  arm  or  sleeve,  appellant  took 
hold  of  his  arm  and  jerked  and  pulled  him  with  sufBcient  force,  so  ' 
that  Pieraon,  upon  whose  arm  Trotter  retained  bis  bold,  was  thereby 
thrown  and  injured.  Appellant  passed  on  down  the  alley  and  did  not 
at  the  time  notice  that  Pierson  was  thrown  or  hurt 
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The  appellant's  claim  is  :  That  no  intention  to  injure  Fierson  ex- 
isted ;  that  he  waa  on  good  terms  with  both  Fierson  and  T;^tter. 
They  — he  and  Trotter  —  were  accnatomed  to  the  kind  of  greeting 
and  sport  appellant  attempted  to  engage  Trotter  in.  It  vas  their 
nsual  and  customary  greeting;  that  the  injury  suffered  by  plaintiff 
was  an  extraordinary,  unosnal,  and  nnnatural  result,  and  not  such  as 
might  hare  been  reasonably  expected  from  the  act,  and  therefore  not 
the  proximate  effect  of  the  act  complained  of ;  that  the  injury  was  the 
■  result  of  a  pure  accident. 

The  facts  shown  are  snfBcient  to  condemn  the  habit  of  eo-oalled 
"  horse  play  "  between  grown  men.  The  defence  relied  upon  has  been 
many  times  tersely  expressed  by  younger  people  in  the  phrase,  "  I 
did  n't  mean  to."  FlaintifE  was  injured  through  no  fault  of  his  own. 
Hia  right  to  be  secure  in  person  was  violated.  The  appellant  was  re- 
spoosible  therefor.  His  act  was  the  primary  cause  of  the  plaintiff's 
injury.  The  verdict  of  the  jury  is  not,  therefore,  unsupported.  The 
evidence  also  justified  the  legal  conclusion  that  there  was  such  a  reck- 
less disr^ard  of  consequences  on  the  part  of  the  appellant  as  to  im- 
ply an  intention  to  assEtult  plaintiff.  The  evidence  supplies  grounds 
for  inferring  the  constructive  intent  which  makes  a  wrongful  act  wil- 
ful. There  is  no  reason  why  the  appellant  might  not  have  passed 
without  interfering  with  the  person  of  any  one,  and  his  failure  to  do  so 
implies  the  willingness  to  inflict  an  injury  which  in  fact  he  did  inflict. 
Mercer  v.  Corbin,*  Peterson  v.  Haffner.*  Appellant  took  hold  of  Trot- 
ter, and  by  force  applied  to  him,  and  through  him  communicated  to 
the  plaintiff,  caused  the  plaintiff  to  be  thrown  and  injured.  In  Peter- 
son V.  Haffner,  supra,  the  medium  or  instrument  by  means  of  which 
the  injury  was  inflicted  was  some  mortar  picked  up  and  thrown.  The 
character  of  the  instrument  used  in  committing  an  assault  is  immat^ 
rial,  60  far  as  the  legal  consequences  thereof  are  concerned. 

Judgment  affirmed.* 

1  in  lad.  450,  iSS.  *  39  Ind.  130. 

■  Isham  V.  Dow,  TO  Tt.  688  <d«fendant  shot  aad  wonnded  a  dog  which  rnthed  into  th* 
boDW  and  knocked  down  tbe  plaiDliB)  Accord. 

Ths  mere  keeping  of  >  dog  which  bitei  the  pliintiff  ii  no  battel;.  Tbe  Lord  Daib^,  IT 
FBd.R.3e6.  ButtbeTaI«i«oth«twi>«byitaCnteinltaine.  CajroUv. Haiconz, SSMa. Sea 
—  £t>. 


.y  Google 


GKKNEE  V,   SFjLBEES.  [CHAP.  L 


SECTION  m. 

Jmpritonment. 

Note  bt  Thorpe,   C.  J.,  1348. 

IB^porttd  in  Y«ar-Beok  of  At$ixet,  folia  10*.  ptacitum  85.J 

Thebe  is  said  to  be  an  impriaonineDt  in  say  case  where  one  is 

arrested  by  force  and  against  liis  will,  althougli  it  be  on  the  high  street 

or  elsewhere,  and  not  in  a  house,  &c.* 


GENNER  V.    SPARKES. 

Im  the  Kikq'b  Bench,  Teikitt  Tesm,  1704. 

{RqioTted  in  I  Salkdd,  79.'] 

Obnheb,  a  bailiff,  having  a  warrant  against  Sparkes,  went  to  him  in 

his  yard,  and,  being  at  some  distance,  told  him  he  had  a  warrant,  and 

aaid  he  arrested  him.    Sparkes,  having  a  fork  in  his  band,  keeps  off  tiie 

buliff  fhim  touching  him,  and  retreats  Into  bts  house.    And  this  was 

moved  as  a  contempt    £!t  per  Ouriam.    The  bailiff  canoot  have  an 

attachment,  for  here  was  no  arrest  nor  reecoua.    Bare  words  will  not 

make  an  arrest ;  bat  if  the  bailiff  had  touched  him,  that  had  been  an 

arrest,*  and  the  retreat  a  rescous,  and  the  bailiff  might  hare  pursued 

and  broke  open  tiie  house,  or  might  have  had  an  attachment  or  a  res- 

couB  against  him ;  but  aa  this  case  is,  the  bailiff  has  no  remedy,  but  an 

action  for  the  assault ;  for  the  holding  up  of  the  fork  at  bim  when  he 

was  within  reach,  is  good  evidence  of  that* 

1  HcNiy  0.  Stntton,  9  IlL  Ap.  21G  ;  Price  s.  Bailey,  66  111.  49 ;  Hildebnnd  d. 
HcCrnm,  101  Ind.  61 ;  Smith  v.  SUM,  7  Humph.  43  ;  SoreuBOU  v.  Dnndas,  GO  Wis. 
ia&  AeeonL 

Compaie  MsnhtU  n.  Heller,  G&  Wis.  392.  —  Ed. 

»  6  Mod.  178,  8.  c  — Ed. 

■  Anon.  1  Vent  SOe ;  Anon.  7  Hod.  S  ;  Whitehead  v.  Eeyea,  8  All.  ISG  Accord. 
—  Ed. 

*  If  the  bailiff^  who  hse  s  procnm  agunst  ODe,  ssyi  to  him  when  he  ie  on  boneback 
or  in  ft  coach,  "  Yoa  are  m;  prisooer ;  I  have  ■  writ  agaiost  jaa,"  upon  which  he  sub- 
mit*, turns  back,  or  goes  with  him,  Uioogh  the  bailiff  never  touched  bim,  jet  it  is  an 
anest,  bacauBa  he  submitted  to  the  process  ;  hut  if^  instead  of  goinf;  with  the  bidliQ^ 
he  had  gone  or  fled  from  him,  it  coold  be  no  arrest,  unless  the  bailiff  laid  hold  of  him. 
Homer  v.  Batijn,  BoU.  K.  F.  42. 
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RUSSEN  V.    LUCAS. 

At  Nibi  Psids,  cobam  Abbott,  C.  J.,  Febsuabt  19,  1824. 

[Rtported  in  1  Cornn^on  ^  Pa^ae,  153.] 

AcnoH  i^^aiiiat  the  sheriff  for  an  escape.  The  only  point  in  dUpnte 
was,  whether  a  persoQ  Darned  Uamer  was  arrested  by  the  sheriff's 
officer,  and  escaped. 

The  officer  haviog  the  warrant  went  to  the  One  Tun  Tavern  in 
Jermyn  Street,  vrhere  Hamer  was  sitting.  He  said :  "  Mr.  Hamer,  I 
want  you."  Hamer  replied,  "  Wait  tor  me  outside  the  door,  and  I  will 
come  to  you."  The  officer  went  oat  to  wait,  and  Hamer  went  out  at 
another  door,  and  got  away. 

Abbott,  C.  J.  Mere  words  will  not  constitute  an  arrest ;  and  if  the 
officer  says,  "  I  arrest  you,"  and  the  party  runs  away,  it  is  no  escape  j 
but  if  the  party  acquiesces  in  the  arrest,  and  goes  with  the  officer,  ic 
will  be  a  good  arrest.  If  Hamer  bad  gone  even  into  the  passage  with 
the  officer,  the  arrest  would  have  been  complete ;  bat,  on  these  facte, 
if  I  had  been  applied  to  for  an  escape- warrant,  I  would  not  have 
granted  it.  STonruit.^ 


WOOD  V.  LAN&  ASD  Akotheb. 

At  Nisi  Fnins,  cobam  Tisdaz,  C,  J.,  Decehbeb  13,  1834. 

[RtpmUd  in  6  Carringtm  ^  Paym,  774] 

Tbesfass  and  false  imprisonment  Fleas :  Not  gailty ;  and  leave 
and  license. 

It  was  proved  by  a  member  of  the  plaintiff's  family  that  he  was  a 
flannel  draper  in  Castle  Street,  Holbom,  and  that  on  the  3d  of  April 
he  came  home  accompanied  by  the  defendants,  Cleaton  and  Lane ;  and 
that  the  plaintiff  said  Cleaton  had  arrested  him  at  Mr.  Sanders's,  in 
Holbom ;  that  the  plaintiff's  wife  asked  the  defendant  Lane,  who  was, 
in  fact,  clerk  to  Cleaton's  attorney,  if  he  bad  any  authority,  and  he 
said  he  had ;  and  being  asked  his  name,  said,  "  My  name  is  Selby,  of 
Chancery  Lane."  Lane  made  several  inquiries  about  the  plaintiff's 
property,  and  said  he  would  give  him  time  till  eight  o'clock  in  the 
evening;  upon  which  the  other  defendant,  Cleaton,  said,  '*  How  can 
you  do  tliat?  I  will  not  allow  you  to  give  him  any  time  at  all."  It 
was  proved  that,  in  fact,  Mr.  Sdbyhad  no  bailable  process  against  the 
pliuntiff.  A  witness  was  also  called,  who  proved  that,  in  conversation 
with  the  defendant  Lane  on  the  subject,  he  said  it  was  a  foolish  piece 

1  HiU  >.  Tirlor,  BO  Uich.  049)  Fav«ll  *.  Cbtoipioa  Co.,  1M<T}  N.  C>.  —  Jceord.  —  Ed. 
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of  boBiaess ;  that  Mr.  Cleatoo  had  vaused  him  to  do  it ;  that  he  waa 
very  Borry  for  it,  bat  he  thought  Mr.  Cleaton  would  indemnify  him. 
There  was  some  uncertainty  in  the  evidence  of  the  conversation, 
whether  the  defendant  Lane  admitted  or  not  that  he  had  taken  the 
plaintiff  by  the  arm. 

According  to  the  evidence  of  Mr.  Sanders,  at  whose  house  the  trans- 
action commenced,  the  plaintiff  waa  bargaining  with  him  for  the  sale 
of  some  goods,  and  had  Just  made  out  the  invoice,  which  was  lying 
before  him,  when  the  defendant  Cleaton  came  in  alone,  and  asked  the 
plaintiff  several  times  to  pay  the  amount  he  owed  him,  or  some  money 
on  account.  The  plaintiff  said  he  would  not ;  upon  which  Cleaton  went 
Just  outside  the  door,  and  returned  immediately,  followed  by  the 
defendant  Lane,  and  pointing  to  the  plaintiff,  said,  "  This  is  the 
gentleman."  The  plaintiff  tore  up  the  invoice  he  had  written,  and 
threw  it  on  the  fire,  and  said,  "  I  suppose  I  am  to  go  with  you."  The 
answer  given  was,  "  Yes."  The  plaintiff  and  the  two  defendants 
went  away  together. 

Taifourd,  Serjt.,  for  the  defendant.  No  arrest  has  been  proved. 
Sanders,  who  was  present,  saya  nothing  of  the  laying  hold  of  the 
plaintiff. 

TiNDAL,  C.  J.  The  question  is,  whether  the  plaintiff  went  voIud- 
tarily  from  Mr.  Sanders's  to  his  own  house,  or  whether  he  went  ia 
consequence  of  the  acts  of  the  defendants.  If  you  put  your  band 
upon  a  man,  or  tell  him  he  must  go  with  you,  and  he  goes,  supposing 
you  to  have  the  power  to  enforce  him,  is  not  that  an  arrest  ?  May  you 
not  arrest  without  touching  a  man? 

White  referred  to  the  case  of  Arrowsmith  v.  Le  Mesurier.' 

TiNDAx,  G.  J.  That  ia  a.  case  which  has  often  been  spoken  of  as 
going  to  the  very  extreme  point ;  but  in  that  case  the  Jury  found  that 
the  plaintiff  went  voluntarily  with  the  officer.  And  in  this  case,  if  you 
can  persuade  the  jury  that  the  plaintiff  went  voluntarily,  you  may 
succeed. 

Taifourd,  Serjt.,  then  addressed  the  jury  for  the  defendants.  There 
was  no  real  compulsion.  Ko  writ  was  produced.  It  was  only  an 
endeavor  by  a  manceuvre  to  make  the  plaintiff  do  what  he  ought,  but 
would  not,  viz.,  pay  the  money  which  he  owed, 

TiHDAL,  C.  J.,  in  summing  np,  told  the  jury,  that,  if  the  plaintiff 
was  acting  as  an  unwilling  agent  at  the  time  and  against  his  own  will, 
when  he  went  to  his  own  honse  from  that  of  Sanders,  it  waa  just  aa 
much  an  arrest  as  if  the  defendants  had  forced  him  along. 

The  jury  found  for  the  plaintiff.     Damages,  £10,* 

1  9  B.  &  P.  N.  B.  44. 

«  Chlnn  e,  Uortta,  3  C.&  P.  861;  Pocock  o.  Hoon,  Bj-.  &  M.  821;  Peter*  r.  Stamra;,  t 
C.  t  P.  737;  Gruiger  •.  HUl,  4  B.  N.  C.  213;  W«rner  o.  Riddiford,  4  C.  B.  N.  S,  ISO  (criti- 
ctsing  Arrowunith  «.  Le  MeaarieT,  9  B.  &  P.  S.  B.  Ill)  Accord. 

To  hold  >  DUD  by  th*  >1«bt«  withant  profcMiiig  to  MWit  him  or  luding  him  lo  baliave  h< 
j>  not  fno  to  gA  xray  u  not  wd  impriioiiineDt  Hacintoali  v.  Cohen,  94  N.  Zul.  L.  Bf 
eS6.  — Ed, 
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PIKE  e.   HANSON. 

8CFXRI0R   CODBT  OF  JdDICATCRE,   New  HAMPSHIRE,   DeCEUBEB 

Terh,  1838. 
[Rtpmied  i"n  9  Ntw  Hampshire  Re/iorls,  491.] 

Trespass,  for  an  aesault  and  false  imprisonment  on  the  1st  day  of 
July,  A.  D.  1837.  The  action  vas  commenced  before  a  justice  of  the 
peace.  The  defendants  pleaded  severally  the  general  iseiie.  It 
appeared  in  evidence  that  the  defendants  were  selectmen  of  the  town 
of  Madbury  for  the  year  1836 ;  that  they  assessed  a  list  of  taxes  upon 
tJie  inhabitants  of  said  town,  among  wfaom  was  the  plaintiff,  and  com- 
mitted it  to  Nathan  Brown,  collector  of  said  town,  for  collec-tiou. 
Brown,  after  having  given  dne  notice  to  the  plaintiff,  being  in  a  room 
with  her,  cjiUed  upon  her  to  pay  the  tax,  which  she  declined  doing 
nntil  arrested.  lie  then  told  her  that  he  arrested  her,  but  did  not  lay 
his  hand  npon  her ;  and  thereupon  she  paid  the  tax. 

Upon  this  evidence  the  defendants  objected  that  the  action  could 
not  be  maintained,  because  there  was  no  assault 

It  did  not  appear  that  the  defendants  had  been  ewom,  as  directed 
by  the  statute  of  January  4,  1833.  A  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court. 

Hale,  for  the  plaintJfF.     .  for  the  defendants. 

Wilcox,  J.  .  .  .'  Bat  it  is  contended  tb&t  in  the  present  case  there 
has  been  no  assault  committed,  and  no  false  imprisonment  Bare 
words  will  not  make  ui  an'est :  there  must  he  an  actual  touching  of 
the  body;  or,  what  is  tantamount,  a  power  of  taking  immediate 
possession  of  the  body,  and  the  party's  submission  thereto.  Gcnner 
V.  Sparkes.  Where  a  bailiff,  having  a  wnt  against  a  person,  met  him 
on  horseback,  and  said  to  him,  "  You  are  my  prisoner,"  upon  which 
he  turned  back  and  submitted,  this  was  held  to  be  a  goo^l  arrest^ 
thongh  the  bailiff  never  laid  hand  on  him.  But  if,  on  the  bailiff's  say- 
ing those  words,  he  had  fled,  it  had  been  no  arrest,  unless  the  bailiff 
had  laid  bold  of  him.  Homer  v.  Battyn.*  The  same  docti-lne  is  held 
in  other  cases.  Bnssen  v.  Lncaa  &  al. ;  Chinn  v.  Morris ;  *  Pocock  v. 
lUoore ;  ^  Stront  v.  Goocb  ; '  Gold  v.  Bissell.* 

Where,  upon  a  magistrate's  warrant  being  shown  to  the  plaintiff,  the 
latter  voluntarily  and  without  compulsion  attended  the  const.-ible  who 
had  the  warrant  to  the  magistrate,  it  was  held  there  was  no  sufficient 
imprisonment  to  support  an  action.  Arrowsmithv,  Le  Mesurier.^  But 
in  this  case  there  was  no  declaration  of  sny  arrest,  and  the  warrant 
was  in  fact  used  only  as  a  Bummons.     And  if  the  decision  cannot  be 

'  Fart  uf  ths  etse,  not  relating  to  impriioommt,  bM  iKcn  omittwl.  —  V.d. 
»  Bailer's  S.  P.  62.  *  2  C.  4  P.  881.  *  Ky.  k  Moodv.  321. 

.    •  8  Gnmi.  126.  ■  1  Woid.  SIO.  M  a  ft  P.  N.  B.  211 
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sostained  upon  this  distinction,  it  must  be  regarded  as  of  doubtful 
autUority. 

Stsrkie  says  that  Id  ordinary  practice  words  are  sufficient  to  consti- 
tute an  imprisonment,  if  they  impose  a  restrtunt  upon  tlie  person,  and 
the  plaiQtifl!  is  accordingly  restrained ;  for  be  b  not  obliged  to  incur 
the  rislE  of  pei-sonal  violence  and  insult  by  resisting,  until  actual  vio- 
lence be  need.  3  Stark.  Ev.  1113.  This  principle  is  reasonable  in 
itself,  and  is  fully  sustained  by  the  authorities  above  cit«d.  Nor  does 
it  seem  necessary  that  there  should  be  any  very  formal  declaration  of 
an  arrest.  If  the  officer  goes  for  the  purpose  of  executing  bis  warrant ; 
has  the  party  in  his  presence  and  power  :  if  the  party  so  understands 
it,  and  in  consequence  thereof  submits,  and  the  officer,  in  execution  of 
the  warrant,  takes  the  party  before  a  m^^istrate,  or  receives  money  or 
property  in  discharge  of  his  person,  we  think  it  is  in  law  an  arrest, 
although  he  did  not  touch  any  part  of  tbe  body. 

In  the  case  at  bar,  it  clearly  appears  that  the  plaintiff  did  not  intend 
to  pay  the  tax,  unless  compelled  by  an  arrest  of  her  person.  The  col- 
lector was  so  informed.  He  then  proceeded  to  enforce  the  collection  - 
of  the  tax,  —  declared  that  he  arrested  her, — and  she,  under  that 
restraint,  paid  the  money.  This  is  a  sufficient  arrest  and  imprisonment 
to  sustain  the  action,  and  there  must,  therefore,  be 

Judgment  on  the  verdict.^ 


FOTHERINGHAM  v.   ADAMS  EXPRESS   CO, 

In  the  Uotted  States  Cmcnrr  Court,  Eastern  Distbict, 

Missouri,  Septeuber  24,  1886. 

[Etported  m  36  Ftderal  Eeporltr,  S52.] 

Tbatxr,  J.*     With  reference  to  the  motion  for  a  new  trial  which  has 

been  filed  in  this  case  and  duly  considered,  it  will  suffice  to  say,  that  I 

entertain  no  doubt  that  the  jury  were  waiTsnted  in  finding  that  plaintiff 

was  unlawfully  restrained  of  his  liberty  from  about  the  27th  or  28th  of 

October  until  the  10th  of  November  following;  that  is  to  say,  for.a 

period  of  about  two  weeks.    The  testimony  in  the  case  clearly  showed 

1  Jobiuan  v.  Tomkiu,  B*ldw.  C.  C.  STl,  601 ;  CoUiB*  v.  Fowler,  10  AU.  aS9 ;  Conrtoy  «. 
Doiicr,  SO  Ga.  3BB;  Hawk  c.  Kidgwi;)',  3S  111.  4T8;  Bruibaber  v.  Stegemuin,  33  Hlcfa.SOS; 
JOBKlf  n  V.  HcAlliiter,  35  Hich.  IS;  Moort  v.  Thampson  (Mkb.  IS93),  63  N.  W.  B.  1000; 
Afaetn  V.  Callint,  39  Ho.  U6\  Strout  v.  Gooch,  8  Greeol.  13S;  Movry  r.  Ch>Be,  100  H4aa. 
79;  EmerT  t.  Chesley,  18  N.  H.  198;  Browning  b.  EiltenhounB,  *0  N.  J.  230;  Uebreir  v. 
Puli»,  73  N,  J.821 :  Gold  v.  BIbmU,  1  Wend.  310;  Vui  VoorbBSa  v.  Leonani,  1 N.  Y.  Saprame 
Ct.  R.  118;  Seirla  •.  Viels,  3  N.  Y.  Supreme  Ct.  R  224;  Lioibeck  v.  Gerry,  16  N.  Y.  Uiic 
Sep.  883;  Mutiov.  Haaek,  141  H.  Cl  317;  HuntJDgtoa  n.  Slmlti,  Harp.  462;  Hwtd  *. 
Toung,  2  Dev.  &  B>tt.B21;  BMkina  ■.  Young,  3DeT.&  Batt.  DST ;  Jooei  v.  Jones,  13  Ired. 
448;  M<K>ukeu  v.  AneUy,  4  Stiob.  1 ;  Gunderson  o.  Slmebipg,  136  Wia.  173  Accord. 

Bat  M«  Cotlam  c.  Oregon  City,  SS  Fed.  R.  670,  deciding  th&t  >  gnbmiatioD  to  amst 
ntbet  tb>n  pay  an  illegal  liceoM  fee  is  not  an  imprison  meat.  — Ed. 

■  A  portion  of  Ibe  cage,  reUtiug  to  damigei,  ia  omitted.  —  Ed. 
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that  diiriog  tbat  period  he  was  conetantly  guarded  by  detectives  em- 
ployed by  defendaut  for  that  purpose ;  that  be  was  at  no  time  free  to 
come  and  go  as  he  pleased ;  that  his  movements  were  at  all  times 
subject  to  the  control  aod  direction  of  those  who  had  him  in  chaise ; 
that  he  was  ui^ed  by  them  on  several  occasions  to  confess  bis  guilt, 
and  make  known  his  confederates ;  and  tliat  lie  was  subjected  to  re- 
peated examinations  and  cross-examinations  touching  tlie  robbery,  of 
SDch  character  as  clearly  to  imply  that  he  was  regarded  as  a  criminal, 
and  tbat  force  would  be  used  to  detain  him  if  be  attempted  to  assert 
his  liberty.  The  jury  in  all  probability  found  (as  they  were  warranted 
in  doing)  that  during  the  time  plaintiff  remained  in  company  with  the 
detectives,  he  was  in  fact  deprivetl  of  all  real  freedom  of  action,  and 
that  whatever  consent  he  gave  to  such  restraint  was  an  enforced  consent, 
and  did  not  Jnatify  the  detention  without  a  warrant.  It  is  manifest  that 
the  court  ought  not  to  disturb  the  finding  on  that  issue. 


HERRING  P.  BOTtE. 
In  thk  Exchequer,  Tbinitt  Term,  1834. 
IReported  in  I  Cramptm,  Mttnm,  j-  Rovxe,  3T7.] 
BoiXAKD,  B.^  This  was  an  action  of  trespass  for  assault  and  false 
imprisonment,  brought  by  an  infant  by  bis  next  friend.  The  facts  of 
the  case  were  these :  The  plaintiff  had  been  placed  by  his  mother  at  the 
school  kept  by  the  defendant,  and  it  appeared  that  she  had  applied  to 
take  him  away.  The  schoolmaster  very  improperly  refused  to  give 
bim  up  to  his  mother,  unless  she  paid  an  amount  which  he  claimed  to 
be  due.  The  question  is,  whether  it  appears  upon  the  judge's  notes 
that  there  was  any  evidence  of  a  trespass  to  go  to  the  jury.  I  am  of 
opinion  tbat  there  was  not,  and,  consequently,  tbat  this  rule  must  be 
discharged.  It  has  been  ai^ed  on  the  part  of  the  plaintiff  that  the 
misconduct  of  the  defendant  amounted  to  a  false  imprisonment.  I 
cannot  find  anything  upon  the  notes  of  the  learned  judge  which  sliows 
tbat  the  plaintiff  was  at  all  cognizant  of  any  restraint  There  are 
many  cases  which  show  that  it  is  not  necessary,  to  constitute  an  im- 
prisonment, that  llie  hand  should  be  laid  upon  the  person  ;  but  in  no 
case  has  any  conduct  been  held  to  amount  to  an  imprisonment  in  the 
absence  of  the  party  supposed  to  be  imprisoned.  An  officer  may  make 
an  arreat  without  laying  his  hand  on  the  party  arrested ;  but  in  the 
present  case,  as  far  as  we  know,  the  boj-  may  have  been  willing  to  ata3- ; 
be  does  not  appear  to  have  been  cognizant  of  any  restraint,  and  there 
was  no  evidence  of  any  act  whatsoever  done  by  the  defendant  in  his 
presence.  I  think  tbat  we  cannot  construe  the  refusal  to  tbc  mother, 
1  Only  tlw  e^niou  of  BolUnd  and  AldenoD,  B  B.,  tn  given.  —  En. 
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in  the  boj'B  absence,  and  without  bis  being  cognizant  of  any  restraint, 
to  be  an  imprisonment  of  him  against  bis  will ;  and,  therefoi-e,  I  am  of 
opinion  that  tlie  rule  must  be  discharged. 

Alderson,  B.  There  was  a  total  absence  of  any  proof  of  conscious- 
ness of  restraint  on  ihe  pait  of  the  plainliff.  No  act  of  restraint  was 
Gommilt«d  in  his  presence ;  and  I  am  of  opinion  that  the  refusal  in  his  - 
absence  to  deliver  him  up  to  his  mother  was  not  a  false  ImprisonmenL 
My  brother  Parke,  who  heard  the  mle  moved,  but  who  was  not  present 
at  the  ai^ument,  concurs  in  the  opinion  of  the  court. 

Ituie  discharged} 


BIRD   ».   JONES. 

Ik  the  Qdeem's  Bekch,  Trikitt  Vacatiok,  1845. 

[Reporltd  in  7  Qnttn's  Benci  fUporti,  742.] 

This  action  was  tried  before  Lord  Denman,  C.  J.,  at  the  Middlesex 
BittingB  after  Michaelmas  term,  1843,  when  a  rcitlict  was  found  for  the 
plaintiff. 

In  Hilary  term,  1844,  Thcsiger  obtained  a  rule  ni»i  for  n  new  trial, 
on  the  ground  of  misilircction. 

In  Trinity  term,  in  tlie  same  year  {June  5),  Piatt,  Humfroy,  and 
Hance  showed  cause,  and  -Sir  F.  Thesiger,  Solicitor-General,  supported 
the  rule. 

The  Judgments  sufflciently  explain  the  nature  of  the  case. 

Cur.  adv.  tiuZt 

In  this  vacation  ("Oth  July),  there  being  a  difTercncc  of  opinion  on 
the  bench,  the  learned  Judges  who  heard  tlie  ai-gumcnt  delivered 
Judgment  seriatim, 

Coleridge,  J.  In  this  case,  in  which  we  have  unfortiinntely  been 
unable  to  ogi-ee  in  our  Judgment,  I  am  now  to  pranonncc  the  opinion 
which  I  have  formed ;  and  I  shall  be  able  to  do  so  very  briefly,  becauise, 
having  had  the  opportunity  of  reading  a  Judgment  prepared  by  my 
Brother  Fattcson,  and  entirely  agreeing  with  it,  I  may  content  myself 
with  referring  to  the  statement  he  has  made  in  detail  of  those  prelimi- 
nary points  in  wtiich  we  all,  I  believe,  agree,  and  which  liriiig  the  case 
up  to  that  point  upon  which  its  decision  must  certainly  turn,  and  with 
regard  to  whicli  our  ditfurence  exists. 

This  point  is,  whether  certain  facts,  whicli  may  be  taken  as  clear 
upon  the  evidence,  amount  to  an  imprisonment  These  facts,  stated 
shortly',  and  as  I  understand  them,  are  in  etfect  as  foUows :  — 

A  part  of  a  public  highway  was  inclosed,  and  nppropriated  for  spec- 
tators of  a  boat  race,  paying  a  price  for  their  seats,     llie  plaintiff  was 
desirous  of  entering  this  part,  and  was  opposed  by  the  defendant ;  but. 
1  See  ConiTnonmtlth  v.  Nicksnan,  S  All.  618.  —  Gd. 
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after  a  straggle,  daring  nhich  no  momentary  detention  of  his  person 
took  place,  he  sacceeded  in  climbing  over  the  inclosure.  Two  police- 
men were  then  stationed  by  the  defendant  to  prevent,  and  they  did 
prevent,  him  fVom  passing  onwards  in  the  direction  in  which  be  de- 
clared his  wish  to  go ;  but  he  was  allowed  to  remain  nomoleated  where 
he  was,  and  was  at  liberty  to  go,  and  was  told  that  he  was  so,  iu  the 
only  other  direction  by  which  he  could  pass.  This  he  refused  for 
some  time,  and  during  that  time  remained  where  he  had  thus  placed 
himself. 

These  are  the  facts;  and,  setting  aside  those  which  do  not  properly 
bear  on  tiie  question  now  at  issue,  there  will  remain  these :  that  the 
plaintifl',  being  in  a  public  highway  and  desirous  of  passing  along  it  in 
a  particular  direction,  is  prevented  from  doing  so  by  the  orders  of  the 
defendant,  and  that  the  defendant's  agents  for  the  purpose  are  police- 
men, from  whom,  indeed,  no  unnecessarj'  violence  was  to  be  anticipated, 
or  such  as  they  believed  unlawful,  yet  who  might  be  expected  to  exe- 
cute such  commands  as  they  deemed  lawful  with  atl  necessary  force, 
however  resisted.  But,  although  thus  obstructed,  the  plaintiff  was  at 
liberty  to  move  his  person  and  go  in  any  other  direction,  at  his  free 
will  and  pleasure ;  and  no  actual  force  or  restraint  on  his  person  was 
used,  unless  the  obstruction  before  mentioned  amounts  to  so  much. 

I  lay  out  of  consideration  the  question  of  right  or  wrong  between 
these  parties.  The  acts  will  amount  to  imprisonment,  neither  more  nor 
less,  from  their  being  wrongful  or  capable  of  JustiBcation. 

And  I  am  of  opinion  that  tbei-c  was  no  imprisonment  To  call  it  so 
appears  to  rae  to  confound  partial  obsti'uction  and  disturbance  with 
total  obstruction  and  detention.  A  prison  may  have  ils  boundaiy 
large  or  narrow,  visible  and  tangible,  or,  tboagh  real,  still  in  the  con- 
ception only ;  it  may  itself  be  movable  or  Qxed ;  but  a  l^ioundary  it 
must  have,  and  that  boundary  the  part^'  imprisoned  must  l3e  prevented 
fVom  passing ;  he  must  be  prevented  from  leaving  that  place,  within 
the  ambit  of  which  the  party  imprisoning  would  confine  him,  except  by 
prison-breach.  Some  confusion  seems  to  me  to  arise  from  confound- 
ing imprisonment  of  the  body  wiUi  mere  loss  of  fVeedom :  it  ia  one 
part  of  the  definition  of  freedom  to  be  able  to  go  whithersoever  one 
pleases;  but  imprisonment  is  something  more  than  the  mere  loss  of 
tills  power:  it  inclndes  the  notion  of  restraint  within  some  limits 
defined  hy  a  will  or  power  exterior  to  our  own. 

In  Com.  Dig.  Imprisonment  (G),  it  is  said:  "Eveiy  restraint  of 
the  liberty  of  a  free  man  will  be  an  imprisonment"  For  this  the 
authorities  cited  are  2  Inst.  482  ;  Cro.  Car.  209.  But  when  these  are 
referred  to,  it  will  be  seen  that  nothing  was  intended  at  all  inconsistent 
with  what  I  have  ventured  to  lay  down  above.  In  both  books  the 
object  was  to  point  out  that  a  prison  was  not  necessarily  n  bat  is  com- 
monly so  called,  a  place  locally  defined  and  appointed  for  the  reception 
of  prisoners.    Ix>rd  Coke  is  commenting  on  the  statute  of  West' 
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minster  2d,'  m  prisona,  and  says :  "  Eveij  restraint  of  the  liberty  of 
a  fireman  is  an  imprisonment,  althoagb  he  be  not  vitliin  the  walla 
of  any  common  prison."  The  passage  in  Cro.  Car.  209,  is  from  a 
curious  case  of  an  information  against  Sir  Miles  Hobcrt  and  Mr. 
Stroud  for  escaping  out  of  tbe  Gate-house  Prison,  to  which  they  had 
been  committed  by  the  king.  The  question  was  whether,  under  the 
circumstances,  they  had  ever  been  there  imprisoned.  Owing  to  the 
sickness  in  London,  and  through  the  favor  of  the  keeper,  these  gentle- 
men had  not,  except  on  one  occasion,  ever  been  within  the  walls  of  the 
'  Gate-house.  The  occasion  is  somewhat  singnlarly  expressed  in  the 
deciaiOD  of  the  court,  which  was  "that  their  Toluntary  retirement 
to  the  close  stool "  in  the  Gate-house  "  made  them  to  be  prisoners." 
The  resolution,  however,  in  question  is  this;  "  that  the  prison  of  the 
King's  Bench  is  not  any  local  prison  confined  only  to  one  place,  and 
that  every  place  where  any  person  is  restrained  of  his  liberty  is  a 
prison ;  as  if  one  take  sanctuary  and  depart  thence,  he  shall  he  said 
to  break  prison." 

On  a  case  of  this  sort,  which,  if  there  be  difficulty  in  it,  is  at  least 
purely  elementary-,  It  is  cot  easy  nor  necessary  to  enlai^,  and  I  am 
unwilling  to  put  any  extreme  case  hypothetically ;  but  I  wish  to  meet 
one  su^estioD,  which  has  been  put  as  avoiding  one  of  tbe  difficulties 
which  cases  of  this  sort  might  seem  to  surest.  If  it  be  said  that  to 
hold  the  present  case  to  amount  to  an  imprisonment  would  turn  every 
obstruction  of  the  exercise  of  a  right  of  way  iuto  an  imprisonment,  the 
answer  is  that  there  must  be  something  like  personal  menace  or  foixse 
accompanying  tbe  act  of  obstruction,  and  that,  with  this,  it  will  amonnt 
to  imprisonment.  I  apprehend  that  is  not  so.  If,  in  the  course  of  a 
night,  both  ends  of  a  street  were  walled  up,  and  there  was  no  egress 
from  the  honse  but  into  the  street,  I  should  have  no  difiiculty  in  saying 
that  the  inhabitants  were  thereby  imprisoned  ;  but  if  only  one  end  were 
walled  up,  and  an  armed  force  stationed  outside  to  j^revent  any  scaliDg 
of  the  wall  or  passage  that  way,  I  should  feel  equally  clear  that  there 
was  no  imprisonment.  If  there  were,  the  street  would  obviously  bo 
the  prison,  and  yet,  as  obvionalj-,  none  would  be  confined  to  it. 

Knowing  that  my  lord  bos  ent«rtaincd  strongly  an  opinion  directly 
contrary  to  this,  lam  under  serious  apprehension  that  I  overlook  some 
difiiculty  m  forming  my  own ;  but,  if  it  exists,  I  have  not  been  able  to 
discover  it,  and  am  therefore  bound  to  stat«  that,  according  to  my  view 
of  the  case,  the  rule  should  be  absolute  for  a  new  trial.* 

Lord  Denma^,  C.  J.  I  have  not  drawn  up  a  formal  judgment  in 
this  case,  because  I  hoped  to  the  last  that  the  arguments  which  my 
learned  brothers  would  produce  in  support  of  their  opinion  might  alter 

1  1  Stat.  13  Ed.  t.  c.  48. 

*  Tlie  cancurring  opiDiona  of  Williama  ind  Pattuon,  JJ.,  tat  omitted.  — Ed. 
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mine.  We  have  freely  discussed  the  matter  both  orally  and  in  written 
commnnicationB ;  but,  after  hearing  what  they  have  advanced,  I  am 
compelled  to  say  that  my  first  impression  remains.  If,  as  I  must 
believe,  it  is  a  wrong  one,  it  may  be  in  some  measure  accounted  for 
by  the  circumstances  attendii^  the  case.  A  company  unlawfully 
obstructed  a  public  way  for  tiieir  own  profit,  extorting  money  from 
passengers,  and  hiring  policemen  to  effect  this  pni^ose.  The  plaintiff, 
wishing  to  exercise  his  right  of  way,  is  stopped  by  force,  and  ordered 
to  move  in  a  direction  which  he  wished  not  to  take.  He  is  told  at  the 
same  time  that  a  force  is  at  hand  ready  to  compel  his  submission. 
That  proceeding  appears  to  me  equivalent  to  being  pulled  by  the  collar 
out  of  the  one  line  and  into  the  other. 

There  is  some  difficulty,  perhaps,  in  defining  imprisonment  in  the 
abstract  without  reference  to  its  illegality;  nor  is  it  necessary  for  me 
to  do  so,  because  I  consider  these  acta  as  amounting  to  impriHonmeut. 
That  word  I  understand  to  mean  any  restraint  of  the  person  by  force. 
In  Butler's  Nisi  Priua,  p.  22,  it  is  said ;  "  Every  restraint  of  a  man's 
liberty  under  the  custody  of  another,  either  in  a  gaol,  house,  atocka, 
or  in  the  street,  is  in  law  an  imprisonment ;  and  whenever  it  is  done 
without  a  proper  authority,  is  false  imprisonment,  for  which  tlie  law 
gives  an  action ;  and  this  is  commonly  joined  to  aasault  and  battery ;  for 
every  imprisonment  includes  a  battery,  and  every  battery  an  assault." 
It  appears,  therefore,  that  the  technical  language  has  received  a  very 
large  construction,  and  that  there  need  not  be  any  touching  of  the 
person :  B  locking  np  would  constitute  an  imprisonment,  without 
touching.  From  the  langut^e  of  Thorpe,  C.  J.,  which  Mr.  Selwya 
cites  from  the  Book  of  Assizes,  it  appears  that,  even  in  very  early 
times,  restraint  of  liberty  by  force  was  understood  to  be  the  reasonable 
definition  of  imprisonment. 

1  had  no  idea  that  any  person  in  these  times  supposed  any  particu- 
lar boundary  to  bo  necessary  to  constitute  imprisonment,  or  that  the 
restraint  of  a  man's  person  from  doing  what  he  desires  ceases  to  be  an 
imprisonment  because  he  may  find  some  means  of  escape. 

It  is  said  that  the  party  here  was  at  liberty  to  go  in  another  direc- 
tion. I  am  not  sure  that  in  fact  he  was,  because  the  same  unlawful 
power  which  prevented  him  from  taking  one  course  might,  in  case  of 
acquiescence,  have  refused  him  any  other.  But  this  liberty  to  do 
something  else  does  not  appear  to  me  to  affect  the  question  of  imprison- 
ment. As  long  as  I  am  prevented  from  doing  what  I  have  a  right  to 
do,  of  what  importaoce  is  it  that  I  am  permitted  to  do  something 
else?  How  does  the  impo^tion  of  an  unlawful  condition  show  that 
I  am  not  restrained?  If  I  am  locked  in  a  room,  am  I  not  imprisoned, 
because  I  might  effect  my  escape  through  a  window,  or  because  I 
might  find  an  exit  dangerous  or  inconvenient  to  myself,  as  by  wading 
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tiirongh  water,  or  by  tabiog  a  roate  so  circnitooB  thatmy  necessary 
affairs  should  suffer  by  delay  ? 

It  appears  to  me  tiiat  tiiis  is  a  total  deprivation  of  liberty  with 
reference  to  the  purpose  for  which  he  lawfully  wished  to  employ  his 
liberty ;  and,  being  effected  by  force,  it  is  not  the  mere  obstruction  of 
a  way,  bnt  a  restraint  of  the  person.  The  case  cited  as  occurring 
before  Lord  Chief  Justice  Tindal,  as  I  nuderstand  it,  is  much  in  point. 
He  held  it  an  imprisonment  where  the  defendant  stopped  the  plaintiff 
on  his  road  till  be  had  read  a  libel  to  him.  Yet  he  did  not  prevent  his 
escaping  in  another  direction. 

It  is  said  tiiat  if  any  damage  arises  from  such  obstruction,  a  special 
action  on  the  case  may  be  brought.  Must  I  then  sue  out  a  new  writ 
stating  that  the  defendant  employed  direct  force  to  prevent  my  going 
where  my  business  called  me,  whereby  I  sustained  loss?  And  if  I  do, 
is  it  certain  that  I  shall  not  be  told  that  I  have  misconceived  my 
remedy,  for  all  flows  from  the  false  imprisonment,  and  that  should  have 
been  the  subject  of  an  action  of  trespass  and  assault?  For  the  jury 
properly  found  that  the  whole  of  the  defendant's  conduct  was  contin- 
uous :  it  commenced  in  illegality ;  and  the  plaintiff  did  right  to  resist 
It  as  aa  outrageous  violation  of  Uke  liberty  of  the  subject  from  the  very 
first.  Svie  abaolute.^ 


EUZABETH  A.  PAYSON  v.   PERRY  R   MACOMBER. 

Is  THE  Supreme  Judicial  Court,  MASSACaosBTTS,  Noveuber,  1861. 

[Rtporttd  in  3  Allen,  69.] 

CaAFHAN,  J.  The  third*  count  is  for  abduction  and  false  imprison- 
ment  It  would  have  been  difficult  to  sustain  tliis  count  if  it  had  been 
demurred  to.  It«  allegations  are,  in  substance,  that  the  defendant,  by 
false  and  fraudulent  representations,  procured  the  plaintiff  secretly  to 
remove,  so  that  she  could  not  be  procured  to  testify  in  a  prosecution 
agwnst  Pulsifer  for  criminal  connection  with  her,  and  threatened  her 
with  exposure  and  a  criminal  prosecution  if  she  should  return ;  and 
by  threats  detained  her  for  a  great  length  of  time  illegally  and  agains. 
her  will,  and  abducted  her  from  her  home  against  her  consent. 

I  Vrfght  V.  WtUoa,  1  Ld.  R>7ni.  TSS;  CroeNtt  >.  C>mpb«U  (U.  1908),  18  So.  B.  Ul ; 
Balmain  Ferrj  Co.  >.  Bobertion,  i  Anit.  C.  L.  R.  STa;  Qagen  ■,  Huqnarit,  II  H.  8.  W. 
Sup.  Ct.  R.  (Uw)  8M  (wmile),  Accord. 

3«>  H>wk  I.  Ridgvkr,  S3  111.  <T3.  —  Ed. 

To  order  one  to  leara  ■  boat  which  via  moored  to  ■  wharf  and,  npoD  his  refnul,  loiettfa* 
boat  adrltl  i*  an  ImpritDDmeat.    Qneen  v,  Maeqnarie,  IS  N.  8.  W.  Snp.  Ct.  R.  (Law),  !M. 

*  Oal^M  much  ol  Iha  case  u  relates  to  this  count  U  (^ven,  —  £d. 
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The  evidence  tended  to  show  that,  by  representatious  and  threats 
of  proseoation,  and  by  paying  her  expenses,  tiie  defendant  induced 
her  to  go  to  Salem  and  remain  there  for  a  while ;  and  that  she  became 
satisfied  he  was  deceiving  her,  and  then  retomed  and  testified  in  the 
cause,  which  was  a  suit  for  divorce  in  favor  of  Mrs.  Fulaifei  against 
her  hnsband.  But  it  did  not  tend  to  show  that  the  defendant  used 
force  or  threats  of  force,  aod  without  this  the  plaintiff  has  no  canse 
of  action.  It  is  at  most  a  case  where  she  yielded  voluntarily  to  the 
defendant's  mlarepresentationft  and  threats  of  a  criminal  prosecution 
agamst  her,  sod  absented  herself  from  court  and  from  her  home  for  a 
time.  EM^iona  overruled.^ 

*  SeeSt«teD.L[mifoid,aiN.  C.G28,f<H-«oiii«tuc«ofKpnoticaIjokauotHni>iuit> 

ing  to  an  impiiionmeat.  ' 

One  a  not  reipoDBibls  tor  Uig  imprlaoDment  of  anotlut  b7  an  offlcar  nnlsu  Iib  direct!  Hi* 

officer  to  act.  The  mm  signing  of  ■  charg*  >b««t  is  not  inch  ■  diNcUoll.   Savell  v.  Nit.  Co. 

[UOT;  1  K.  B.  667.    &M  >]»  Orinham V.  WiUey,  «H.  &  N.  US  p«T  Pollock,  C.B.;  Morgu 

V.  Hngbe«,  S  T.  B.  Ill  per  Aabarat,  J,;  Famani  •.  Feolej,  6»  N.  Y,  4»I  pet  Aadnvi,  J. 
Wftn  or  Habeas  Corfus.    For  a  diKOuion  of  the  right  of  oae  nrroi^iillj  impriaooed 

to  regain  hia  Ubertj  by  the  writ  of  Battat  Corptu  mo  S  Kent,  Comn.  etar  pagei  aS-39.  — 
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SECTION  IV. 

S^eapats  upon  Real  Property. 

SMITH  V.  STONE. 

In  the  King's  Bench,  Michaeluas  Tebm,  1647. 

[iUpertad  in  Sli/U,  6S.] 

SiOTH  brought  an  action  of  tresp&as  against  Stone,  pedibua  ambu- 

lando.    The  defendant  pleads  this  special  plea  in  JustificatioD,  viz.,  that 

he  waa  carried  upon  the  land  of  the  plaintiff  by  force  and  violence  of 

others,  and  was  not  there  volnntarily,  which  is  the  Btime  trespase  for 

which  the  plaintiff  brings  hia  action.    The  plaintiff  demure  to  this 

plea.     In  this  case,  Boll,  J.,  said,  that  it  is  the  trespass  of  the  party 

tliat  carried  the  defendant  upon  the  land,  and  not  the  trespass  of  the 

defendant :  as  he  that  drives  my  cattle  into  another  man's  land  is  the 

trespasser  against  bim,  and  not  I,  who  am  owner  of  the  cattle. 


PICKERING  V.  RUDD. 

At  Nisi  Prius,  befoke  Lord  Ellenbobodqh,  C.  J.,  Juke  20,  1815. 

[S^ported  in  I  StarkU,  56.] 

Declaratiok  for  breaking  and  entering  the  plainHPs  close ;  for  set- 
ting up,  patting  up,  hanging,  and  placing  a  cert^tin  show-board  in  and 
upon  and  over  the  land  of  the  plaintiff,  and  for  breaking,  lopping, 
and  damaging  a  tree  there  growing.  Plea,  the  Greneral  Issue ;  and  as 
to  the  tree,  the  defendant  pleaded  that  it  was  unlawfully  spreading 
over  a  certain  messuage  of  the  defendant's  adjoining  to  the  locus  in 
quo,  and  that  because  it  was  an  incumbrance  to  his  premises,  there- 
fore, &c.,  doing  no  unnecessary  damage.  Replication  that  the  defend- 
ant of  bis  own  wrong,  &c.,  and  with  greater  force  and  violence  than 
was  necessary,  and  with  greater  damage  to  the  said  tree  than  was 
necessary,  &c.,  on  which  issue  was  Joined. 

It  appeared,  that  the  house  of  the  defendant  adjoined  to  the  garden 
of  the  plaintiff,  which  was  behind  his  house  in  Bernard  Street,  and  that 
a  Vii^nian  creeper  which  grew  in  the  plaintiff's  garden,  spread  itself 
over  the  side  of  the  defendant's  bouse,  and  was  very  ornamental  to 
the  prospect  from  the  plaintiff's  house.  The  defendant,  a  hair>cuttcr, 
wishing  to  hang  np  a  show-board  on  that  side  of  his  house,  which  was 
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overspread  by  the  Vii^niau  creeper,  managed  by  means  of  ropes  and 
a  scaffolding  suspended  over  the  garden,  without  touching  the  surface 
of  the  plaintiffs  premises,  to  cot  away  sucli  a  portion  of  the  creeper 
as  was  sufficient  to  admit  the  show-board,  and  affixed  the  board  to 
bis  own  house,  projecting  from  three  to  four  inches  from  the  surface 
of  the  wall. 

It  was  contended  for  the  plaintiff  that  the  putting  up  of  the  board, 
which  projected  three  or  four  inches  from  the  defendants'  wall,  over 
the  garden  of  the  plaintiff,  was  of  itself  a  trespass,  and  this  had  not 
been  justified. 

Lord  Ellekborough.  Yon  must  prove  that  the  projection  is  a 
trespass ;  It  may  be  a  very  nice  question.  I  recollect  a  case,  where 
I  held  that  firing  a  gun  loaded  with  shot  into  a  field  was  a  breaking 
of  the  close.^  The  learned  judge  on  the  circuit  with  me  doubted 
upon  the  point,  but  many  with  whom  I  afterwards  conversed  on  the 
subject  thought  I  was  right ;  and  the  judge  himself,  who  at  first  dif- 
fered from  me,  was  afterwards  of  the  same  opinion ;  but  I  never  yet 
heard,  that  firing  in  vacuo  could  be  considered  aa  a  ti-espass.  No 
doubt,  if  yon  could  prove  any  ioconvenieDce  to  have  been  sustained, 
an  action  might  be  maintained;  but  it  maybe  questionable,  whether 
an  action  on  the  case  would  not  be  the  proper  form,*  Would  tres- 
pass lie  for  passing  through  the  air  in  a  balloon  over  the  land  of 
another?* 

The  Attorney-General  and  Sichardson  contended  that  the  dropping 
of  rain  from  the  projecting  board  upon  the  garden  of  the  plaintiff  was 
an  inconveoience  which  entitled  him  to  an  action  ;  and  that  if  the  pro* 
jection  was  not  a  trespass,  it  would  be  no  trespass  to  cover  the  whole 
extent  of  the  garden. 

Lord  ELLENBORonoB.  Undoubtedly  an  action  would  be  maintain- 
able in  that  case  for  obstructing  the  light ;  but  it  is  another  question 
whether  an  action  of  trespass  lies  for  mterfering  with  the  column  of 
ail  incumbent  on  the  land.* 

It  afterwards  turned  out  that  the  board  did  not  extend  beyond  the 
fonndation  wall  of  the  defendant's  house,  which  put  an  end  to  all 
question  upon  that  point. 

LoBD  Ellekborough,  in  summing  up  to  the  jury,  told  them  that  it 
was  admitted  upon  the  record  that  some  dami^e  had  been  done  by  the 

1  Ficwitt  •.  CI>7toii,  t  Hon.  1;  Wbituker*.  SUogrick,  lOOWui.  tse  Jerard.  — Ed. 

*  See  ClUtoD  •.  Bury,  i  T.  L.  B.  8,  t;  Whiltakcr  «.  SUngrick,  100  Minn.  386. 

*  "  That  UM  raiMi  ths  old  qnaiy  of  Lord  Ellenboinujib  u  to  a  man  paaung  ovar  tlia 
had  of  tnolberin  a  balloon:  ha  donbtad  whether  an  action  of  Ireepasa  would  lie  for  it.  I 
nndentand  the  good  aaoaa  of  that  doabt,  thongh  not  tba  legal  reaaon  d(  it.»  i>er  Blaek- 
bnm,  J.,  in  Kanjon  e.  Hart,  <  B.  &  S.  lU.  —  Ed. 

*  Id  Weill  *.  Odd7,  1  H.  &  W.  UT,  Pickering  v.  Badd  being  cited  u  ■  declaiaa  igalnat 
the  plaintiO,  Parka,  B.,  aaid:  "So  ;  that  point  wu  not  decided.  It  wai  thoaght  by  Lord 
Enenborongh  to  be  a  verr  nice  queition  whether  trespan  wai  maintaioable."  Compare 
WandiwoHh  Worha*.  United  Co.,  13Q.B.  Div.  9U,  919,9117;  Clifton  «.  Burj,  4T.L.  R.S,  S. 
See  la  mpport  of  inch  an  action  United  States  e.  Applelon,  1  Snmn.  4B9;  Smith  v.  Smith, 
110  Uaaa.  303.  In  Bntler  *.  Frontier  Co.,  136  N.  T.  186,  ejectment  wtu  allowed  againit  a 
defendant  who  had  alnnf  a  telephooa  wire  over  the  pl^tiiTa  land.  —  Ed. 
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coDtiDuance  of  the  tree,  and  that  the  question  wae,  wbetker  in  remov- 
ing the  mischief  the  defendants  had  done  any  damage  to  the  tree  which 
might  have  been  avoided.  Verdict  for  /lie  defeiulaiUa.' 


ELLIS  V.  THE  LOFTUS  IRON  COMPANY. 

In  the  Cohuon  Pleas,  Novbubeb  19,  1874. 

{RtparUd  in  LaaEqnrti,  10  Common  Plm»,  10.] 

Appeal  from  the  county  court  judge  of  Glamorganshire. 

The  case  as  stated  on  appeal  was  as  follows :  — 

The  action  was  brought  to  recover  £50,  for  injuries  to  the  plaintiGTs 
mare  caused  by  the  defendants'  negligence. 

The  plaintiff  was  the  occupier  of  a  farm  in  the  parieli  of  Llansarran, 
and  by  arrangements  between  the  plaintiff's  landlord,  the  plaintiff,  and 
the  defendants,  a  portion  of  a  field  of  the  plaintiff's  farm  was  let  to  the 
defendants  for  the  execution  of  certain  works,  and  a  plot  was  fenced 
in  by  the  defendants  by  means  of  a  wire  fencing. 

The  pluntiffa  land,  which  adjoined  the  part  taken  by  defendants, 
was  used  by  him  as  grazing  land  for  horses  and  cattle  to  the  knowl- 
edge of  the  defendants. 

The  defendants  were  possessed  of  an  entire  horse,  used  by  them  ob  a 
draught  cart-horse,  and  on  Sunday,  the  18th  of  August,  this  horse  was 
turned  into  the  plot  occupied  by  the  defendants.  The  plaintiff  had  full 
knowledge  of  tiie  condition  of  the  fence  surrounding  it.  The  mare 
grazed  in  the  remaining  portion  of  the  field  adjoining  that  portion 
occupied  by  the  defendants.  The  defendants'  horse  had  been  turned 
out  on  former  occasions  on  the  same  plot,  and  had  al  n-ays  been  watched. 
The  horse  of  tbe  defendants  and  one  of  the  plaintiff's  mares  got  close 
t(^ether  on  either  side  of  the  wire  fence,  and  the  horse  by  biting  and 
kicking  the  mare  through  the  fence  committed  the  injury  complained 
of,  tbe  damage  being  taken  at  £15. 

It  was  proved  that  the  defendants'  horse  did  not  trespass  on  the 
land  of  the  plaintiff  by  crossing  tbe  fence.  Both  animals  were  close 
to  the  fence  when  the  injury  happened.  There  was  no  evidence  that 
tlie  horse  was  of  a  vicious  temper,  or  had  bitten  or  kicked  any  animal 
before ;  on  the  contrary,  it  was  stated  that  the  horse  was  as  qniet  a 
temper  as  you  would  ever  wish  a  horse. 

'  If  the  bnnehM  or  roots  of  a  tree  of  one  man  encrokch  apon  the  land  of  Hnather, 
the  latter  may  cot  away  the  branches  or  roots  up  to  the  boundary  line,  Norria  v. 
Baker,  I  EoUe  E.  SB*,  3  Bnlat.  198,  s.  c.  ;  Crowhiirat  u.  Bnrial  Board,  4  Ex.  Div.  6, 
10;  Qrandona  v.  Lovdal,  TO  Cal.  ISl;  Hickey  v.  Micb.  Co.,  96  Mlcb.  498;  NewbeTry  v.  Bnnda, 
ISTHjch.  09(nHi(c)i  Coontryman  ti.Lighthill,  2*  Hun,  405.  And  he  may  do  so,  wilhont 
notice  to  the  owner  of  the  tree,  if  be  does  not  enter  upon  lb<  lalter'a  land.  Lamnoii  v. 
Webb  [1896],  A.  C.  1.  And  if  orerhanglng  brancbes  cause  damage  to  hia  neighbor,  the 
owner  of  the  tree  is  retpongible  for  the  tort.    Smitb  v.  Giddy  [190*],  9  K.  B.  44S. 
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The  plaintiff  had  warned  the  defendants  to  keep  the  horse  awaf 
from  his  mares. 

The  judge,  being  of  the  opinion  there  was  no  trespass,  and  that  the 
danu^  was  too  remote,  held  there  was  no  case  for  the  jury. 

The  qaestioQ  for  the  court  was,  whether  the  plaintiff  was  entitled 
to  recover  from  the  defendants  for  the  injuries  oauBed  as  aforesaid, 
the  horse  being  a  stallion. 

Lord  Colekidqe,  C.  J.  The  judgment  of  the  county  conrt  Jadge 
mast,  I  think,  be  reversed,  on  the  ground  that  there  was  evidence  of 
&  trespass,  and  the  damages  were  not  too  remote.  I  cannot  say  I 
entertain  any  doubt  in  the  matter.  It  is  clear  that,  in  determining 
the  qnestion  of  trespass  or  no  trespass,  the  court  cannot  measure  the 
amount  of  the  alleged  treepass ;  if  the  defendant  place  a  part  of  his 
foot  on  the  plaintiETs  land  unlawfully,  it  is  in  law  as  much  a  trespass  as 
if  he  had  walked  half  a  mile  on  it.  It  has,  moreover,  been  held,  again 
and  again,  that  there  is  a  duty  on  a  man  to  keep  hia  cattle  in,  and  if 
they  get  on  another's  land  it  is  a  trespass ;  and  that  is  irrespective  of 
any  question  of  negligence  whether  great  or  small.  In  this  case  it  is 
found  that  there  was  an  lion  fence  on  the  plaintiff's  land,  and  that  the 
horse  of  the  defendants  did  damage  to  that  of  the  plaintiff  through 
the  fence.  It  seems  to  me  sufQciently  clear  that  some  portion  of  the 
defendants'  horse's  body  must  have  been  over  the  boundary.  That 
may  be  a  very  small  trespass,  but  it  is  a  trespass  in  law.  The  only 
remaining  question  is,  whether  the  damages  were  too  remote  7  I  can- 
not see  that  t&ey  were ;  they  were  the  natural  and  direct  consequence 
of  the  trespass  committed.  These  considerations  would  dispose  of  the 
case,  but  apart  from  any  technicalities  of  law,  it  seems  to  me  tiiat  the 
merits  are  in  the  plaintiff's  favor.  It  appears  that  a  piece  of  land  was 
railed  off  for  the  defendants'  convenience,  and  the  plaintiff  being  in 
the  habit  of  keeping  mares  on  the  adjoining  land  previons  to  this  acci- 
dent, the  defendants'  stallion  had  always  been  watohed.  Therefore, 
without  saying  that  there  was  any  gross  negligence  or  carelessness  on 
defeodante'  part,  I  think  there  was  some  default  on  their  part,  without 
which  the  accident  would  not  have  happened.  It  is  not  necessary  for 
me  to  discnss  the  authorities  that  have  been  cited  at  length.  I  will 
only  say  tliat  Lee  v.  Riley '  is  a  very  strong  authority  for  our  present 
decision.  For  these  reasons  I  am  of  opinion  that  our  judgment  should 
be  for  the  plaintiff. 

Keating,  J.  I  am  of  the  same  opinion.  The  connty  conrt  judge 
appears  to  have  held  that  the  facts  as  stated  did  not  amount  to  evi- 
dence of  an  actionable  wrong  on  the  part  of  the  defendants.  There 
seems  to  me,  however,  to  be  abundant  evidence  tliat  the  defendants' 
horse  committed  a  trespass  for  which  the  defendants  are  liable.  The 
horse,  it  is  found,  kicked  and  hit  the  mare  through  the  fence.  I  take 
it  that  the  meaning  of  that  must  be  that  the  horse's  mouth  and  feet 

1  18  C.  B.  (N.S.)721. 
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protruded  through  the  fence  over  the  plaintiff's  land,  and  that  would, 
in  m;  opinion,  amount  tn  taw  to  a  trespass.  If  evidence  of  negligence 
was  necessary  to  constitute  a  trespass  in  this  case,  In  my  opinion 
there  is  abundant  evidence  of  negligence  on  the  defendants'  part,  and 
none  on  that  of  the  plaintiff.  The  defendants  erected  the  fence,  and 
turned  the  horse  into  the  field  for  their  own  convenience ;  they  had 
ample  warning  with  respect  to  the  danger,  and  in  consequence  of  such 
warning  they  had  the  horse  watched  on  previous  occasions,  but  failed 
to  do  so  on  the  occasion  when  the  damage  was  caused. 

Brett,  J.  I  must  confess  I  did  entertain  some  doubt  on  this  mat- 
ter. The  questions  are  whether  there  was  any  evidence  of  a  trespass 
on  the  plaintiff's  land,  for  which  the  defendants  would  be  liable,  and 
if  there  was,  then,  whether  the  damage  is  too  remote.  I  had  no  doubt 
that  if  there  was  evidence  of  negligence,  and  as  a  result  of  such  neg- 
ligence an  animal  of  the  defendants  passed  wholly  or  in  part  on  to  the 
plaintiffs  land,  such  a  circumstance  would  constitute  a  trespass ;  but 
what  I  did  doubt  for  some  time  was,  whether,  where  there  was  no  neg- 
ligence at  all  on  the  part  of  the  defendants,  the  same  consequence 
would  follow.  Ha\'ing  looked  into  the  authorities,  it  appears  to  me 
*Jiat  the  result  of  them  is  that  in  the  case  of  animals  trespassing  on 
land  the  mere  act  of  the  animal  belonging  to  a  man,  which  lie  could 
not  foresee,  or  which  he  took  all  reasonable  means  of  preventing,  may 
be  a  trespass,  inasmuch  as  the  same  act,  if  done  by  himself,  would 
have  been  a  trespass.  Blackstone,  16th  ed.,  vol.  iii.  c.  12,  p.  211; 
Chitty  on  Pleading,  7th  ed.,  vol,  i.  p.  93,  and  Comyns'  Digest,  title 
Trespass  C,  are  all  authorities  to  this  effect.  If,  however,  it  were 
necessary  that  there  should  be  evidence  of  negligence,  I  cannot  say 
tJiat  I  should  go  the  length  that  my  Brother  Keatiug  did  in  saying 
that  there  was  abundant  evidence  of  negligence,  though  I  think  there 
was  some  evidence.  That  would  be  sufficient  to  support  our  judgment 
in  any  view  of  the  iaw,  but  I  put  my  judgment  on  the  ground  that  by 
law  there  was  a  trespass  in  this  case  without  evidence  of  neg1igenc-e. 
That  being  so,  the  question  remains  whether  the  damages  were  too 
remote.  The  case  of  Lee  v.  Riley'  is  a  distinct  authority  to  the  cou- 
trary,  and  the  American  case  of  Vandenburgh  v.  Truax,'  quoted  in  the 
notes  to  Vicars  v.  Wilcocks,'  is  to  the  same  effect. 

Denhax,  J.  I  rather  agree  with  my  Brother  Brett  as  to  the  amount 
of  the  evidence  of  negligence  in  this  case.  I  am  by  no  means  clear 
that  there  was  such  evidence  of  negligence,  as,  if  it  was  necessary  to 
prove  negligence,  would  have  properly  entitled  the  plaintiff  to  a  vei'- 
dict  The  county  court  judge  appears  to  have  nonsuited  the  plaintiff 
on  the  ground  that  there  was  no  trespass,  and  the  damages  were  too 
remote.  Now,  during  the  early  part  of  the  argument  I  thought  it  a 
very  strong  thing  to  say  that  whenever  any  part  of  an  animal  passed 
over  or  through  a  fence,  inasmuch  as  the  same  act,  if  done  by  a  man, 

»  18  C.  R  CJ.  S.)  721  ■  4  Denlo,  Ifli.  »  a  Sm.  U  C.  p.  4»  (flth  ed.). 
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might  technically  be  s  trespass,  therefore  there  waa  a  trespass  on  the 
part  of  the  owner  of  the  aoimal.  But  after  hearing  the  authorities 
cited,  and  especially  the  case  of  Lee  v.  Riley,'  and  the  passages  from 
Comjns'  Digest  and  Chitty  on  Pleading,  it  appears  to  me  lliat  they 
undoubtedly  bear  out  that  view. 

It  aeems  hard,  when  two  parties  have  adjoining  lands  wita  a  fence 
between  Uiem,  and  a  quarrel  arises  between  the  animals  on  either  side 
of  the  fence,  one  party  should  be  liable  for  the  consequences,  though 
not  in  reality  guilty  of  default  or  neglect  any  more  than  the  other 
party,  by  reason  of  the  application  to  the  mere  act  of  an  animal  of  the 
technical  role,  Ctijus  est  golum  ejus  eat  usque  ad  ccelvm.  I  must  say, 
however,  that  I  cannot  see,  upon  the  autbonties,  any  escape  from  the 
conclusion  that  it  must  be  bo.  The  only  remaining  point  is  whether 
the  damages  were  too  remote.  As  to  that,  I  agree  with  the  rest  of  the 
court  Uiat  the  case  of  Lee  v.  Riley'  is  conclusive.* 

Judgment /or  the  plaintiff.* 


DOUGHERTY   v.   STEPP. 

SuTREHE  Court,  North  Carolina,  Decehber,  1835. 

{Rfporltd  in  1  Dectrtuxi-Baale,  371.] 

This  was  an  action  of  trespass  quare  clausum  /'"egit,  tried  at  Bud- 
come,  on  the  last  circuit,  before  bis  Honor  Judge  Martin.  Tlie  only 
proof  introduced  by  the  plaintiff  to  establish  an  act  of  trespass  was, 
that  the  defendant  had  entered  on  the  unenclosed  land  of  the  plaintiff, 
with  a  surveyor  and  chain  carriers,  and  actually  surveyed  a  part  of  it, 
claiming  it  as  his  own,  but  without  marking  treea  or  cutting  bushes. 
This  his  Honor  held  not  to  be  a  trespass,  and  the  jury,  under  his 
instroctions,  found  a  verdict  for  the  defendant,  and  the  plaintiff 
appealed. 

JUendenluill,  for  the  plaintiff,  contended  that  every  unwarrantable 
entry  on  another  man's  soil  is  considered  a  trespass  by  breaking  bis 
close ;  for  that  in  contemplation  of  law  every  man's  land  is  separated 
and  set  apart  from  his  neighbor's,  by  either  a  material  or  invisible  and 
ideal  boundary  ;  and  that  every  entry  carries  with  it  some  damage,  if 
no  other,  the  treading  down  and  bruisiug  tlie  herbage  and  sl]rubt>ery. 
That  whenever  a  man  has  a  right  to  enclose  his  estate  by  a  real  bu1> 
Btantial  fence,  the  law  regards  it  as  already  enclosed  against  the  unau- 

1  18  C.  B.  (N.  S.)  722. 

*  Tbe  ciues  of  Milieu  e.  FandTye,  Poph.  ISI,  and  Glenham  v.  Hnnby,  1  Ld.  Rajtn. 
7S9,  tnd  the  dielum  attributed  to  Holt,  C.  J.,  in  Mason  o.  KeeHng,  1  Lil.  Raym.  608, 
(Mm  to  iboiT  that  the  doabt  indicated  by  Brett  and  Denman,  JJ.,  existpd  also  at  tha 
time  vben  thoae  caaea  irere  decidtid,  though  from  tlie  reports  of  the  ttro  first- mentioned 
CBtM  it  ia  diScnlt  to  (^ther  wbnt  f  xnctly  van  the  point  involTed. 

■  EannabalwD  v.  Setiioni,  US  Iowa,  ITT  [patting  one't  arm  over  tba  trace  into  the  mk 
•bore  the  pltintUTi  Uud  ii  a  treipaiaj. 
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tfaorized  introsioQ  of  his  neighbor.  In  illustration  and  support  of  these 
poaitions  he  cited  3  Bl.  Comm.  209 ;  6  Bac.  Abr.  581,  title  Treepass ; 
M'Kinzie's  EzecutorB  v.  Hnlet;'  Hammond's  N.  P.  151,  152;  Dyer, 
22a  6,  pi.  40. 

No  counsel  appeared  for  the  defendant. 

Bditui,  C.  J.  In  the  opinion  of  the  court,  there  is  error  in  the 
instmctions  given  to  the  Jury.  The  amount  of  damages  may  depend 
on  the  acts  done  on  the  land,  and  the  extent  of  injury  to  it  therefrom. 
Bat  it  is  an  elementary  principle  that  every  unauthorized,  and  there- 
fore unlawful,  entry  into  the  close  of  another  is  a  trespass.  From 
every  such  entry  "against  the  will  of  the  possessor  the  law  infers  some 
damage ;  if  nothing  more,,  the  treading  down  the  grass  or  the  herbage, 
or,  as  here,  the  shrubbery.  Had  the  locus  in  guo  been  under  cultivar 
tion  or  enclosed,  there  would  have  been  no  doubt  of  the  plMntiffs 
right  to  recover.  Now  our  courts  have  for  a  long  time  past  held  that, 
if  there  be  no  adverse  possession,  the  title  makes  the  land  the  owner's 
close.  Making  the  survey  and  marking  trees,  or  making  it  without 
marking,  differ  only  in  the  degree  and  not  in  the  nature  of  the  injury. 
It  is  the  entry  that  conBtitntes  the  trespass.  There  }b  no  statute  nor 
rule  of  reason  that  will  make  a  wilful  entry  upon  the  land  of  another, 
upon  an  unfounded  clMnt  of  right,  innocent,  which  one  who  set  up  no 
title  to  the  land  conid  not  Justify  or  excuse.  On  the  contrary,  the 
pretended  ownership  aggravates  the  wrong.  Let  the  Judgment  be 
reversed,  and  a  new  trial  granted. 

Per  Curiam.    Judgment  reversed,'' 

>  N.  C.  Tenn  BapL  ISI. 

1  XhuDODt  V.  Miller,  4  Amt.  Jur.  E.  ISS  ;  United  States  «.  Tajlor,  35  Fed.  B«p. 
4S1 ;  Attwood  s.  Fricot,  17  CkL  87  ;  Pfeiffer  t>.  OroumRn,  IE  IlL  5S  ;  Mnndell  v.  Hng^ 
2  Gin  &  J.  m  ;  Baltimore  Co.  o.  Boyd,  67  Md.  32  ;  Brown  t>.  Hanter,  23  N.  H.  472 ; 
Guille  o.  Snui,  19  Johiu.  S81 ;  Dizon  v.  Clow,  34  Wend.  188  ;  llerce  v.  Hosmer,  6S 
Barb.  84G  ;  NewMm  v.  Anderson,  2  Irad.  42  ;  Noirell  o.  ThompMo,  2  Uill  (S.  C), 
470  ;  Garter  o.  Wallace,  2  Tez.  SM  Accord. 

Innis  p.  Cniinmms,  1  Mart.  N.  3.  S60  ;  EeQer  ir.  Hotter,  Tapp.  (Ohio)  4S  CaOnt. 
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Tretpeut  lipon  Pergonal  Property. 

MABLOW  V.  WEEKES. 
Xm  the  CoMjioK  Flsas,  Miceaeuu^  Term,  1744. 

[Reported  in  Barnti,  Holt;  4&2.] 

Tresfass  for  assaulting,  beating,  and  wounding  pUintiS'a  mare. 

After  a  verdict  for  plaintiff,  defendant  moved  in  arreet  of  judgment, 
objecting,  that  an  actiou  of  assault  and  battery  is  not  applicable  to  a 
dead  thing,  or  a  brute  beast,  bat  to  one  of  the  human  species  only. 
The  objection  was  now  overruled,  and  the  order  nisi  causa  dischai^ed. 
Assault  upon  a  ship  (a  dead  thing)  bad ;  but  for  an  injury  to  a  beast, 
a  writ  iu  trespass  vi  et  armU  appears  in  the  Register ; '  the  beating 
and  wounding  are  found  by  the  jury.  Draper  for  defendant;  Wynite 
for  plaintiS.* 

1  Thgre  seem*  to  ba  no  snch  writ  in  the  B^^irter.  Trespau  for  the  atportatton  or 
the  deatraction  of  a  chattel  are  tha  only  vrits  for  trsapaaa  affecting  personal  property. 
Other  injuries  to  chattels  were  douhtlesa  deemed  of  too  trivial  a  nature  to  wimint  a 
]iroceeding  in  the  king's  court,  and  vera  redressed  in  the  inferior  courts.  See  also 
Y.  B.  12  Hen.  IV.  fol.  8,  pi.  IS.  —  Ed. 

'  "Action  upoa  the  cose,  for  thattbeplaintiSwaapoMiaaedof  a  horae  and  cart,  and 
the  defendant  «a  Tiolently  beat  the  horae  Chat  the  plaintiff  wa«  deprired  of  the  use  of 
his  cart  and  horse  for  several  days.  The  defendant  pleaded  not  goilty.  And  the 
Chief  Justice  allowed  him  to  give  in  evideuce  a  justification  for  beating  the  horse,  tit., 
that  the  plaintiff  put  bis  cart  before  the  defendant's  door,  and  prevented  a  cart  vbicb 
ttie  derendant  had  hired  from  coming  to  tabe  bis  goodg,  and  therefore  he  whipped  the 
hone  to  remove  the  cart  And  the  Chief  Justice  said,  this  differed  from  trespass  vi  tt 
armit  for  assaulting  a  man,  where  tbe  asaaalt  is  a  cause  of  action  ;  bnt  here  the  assault 
on  ths  horse  is  no  cauae  of  acUou,  unless  accompanied  with  a  special  damage.  And 
thenrore  he  left  it  to  tbe  jury,  on  the  qoestion  whether  defendant  did  any  more  than 
wu  uece«8ary  to  remove  tbe  horse  and  cart  from  his  door,  or  beat  tbe  hone  ininioder- 
atelv.  And  they  found  for  the  defendant.  He  Bald,  if  a  hackney  coach  stands  before 
a  tradesman's  door,  and  hinders  customers,  he  ma;  lanfully  take  hold  of  the  horses  and 
lead  them  away,  and  is  not  hound  to  take  his  remedy  for  damages.  Strange  pro 
qtUTmlt."  —  Slater  v.  Swan,  2  Stm.  372.  3ee  also  Marentille  o.  Oliver,  tupra,  p.  27, 
and  compare  Dand  v.  Sexton,  S  T.  B.  87  ;  Bull  v.  Colton,  22  Barb.  91. 

In  Panic  Slason,  22  Vt.  231  (see  Fnllamv.  Steams,  30Tt456-S7),  the  defendant, 
a  sheriff,  attached  plaintiff's  hay,  and  in  removing  it  used  the  plaintiff's  pitchfork.  The 
plaintiff  bronght  an  action  at  trespass  for  taking  the  pitchfork,  bat  failed.  There 
would  seem  to  hare  beeu  no  asportation,  the  fork  being  all  tbe  time  on  the  pUintiff's 
premises.  Ifor  was  tbe  pitchfork  injured.  Tbe  court  proceeded  upon  the  maiim, 
Dt  minimit  nm  eiltrat  Ux ;  but  on  historical  grounds  their  decision  asema  to  be 
Gcrrect.  —  Ed. 
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DAVID  MILLER  v.  JOHN  BAEEB  2d. 

Ik  the  Sofbehe  Jcdicial  Codbt,  Massachcsetts,  March,  1840. 

[Rtpmted  in  1  MtlaUf,  37-1 

Trespass  against  the  BheiifF  of  Norfolk  for  taking,  by  one  of  his 
depnties,  nnrsery  trees,  shrubs,  and  plants,  and  converting  them  to 
his  own  use. 

A  verdict  for  the  plaintiff  was  taken,  and  is  to  be  sustained,  or  set 
aside,  as  the  court  shall  order. 

S-  D.  Parker,  for  the  defendant. 

D.  A.  SimmoTui,  for  the  plaintiff.' 

Dewet,  J.  That  trespass  ds  bonis  asportatis  is  a  proper  form  of 
action  where  the  owner  of  personal  chattels  seeks  to  recover  against 
the  sheriff  damages  for  the  illegal  act  of  his  deputy,  in  taking  such 
chattels  under  color  of  pracesB  of  law  and  by  virtae  of  his  office,  is  too 
well  settled  to  admit  of  a  question. 

Nor  is  there  any  doubt  that  the  acts  done  by  the  servant  of  the 
defendant  would  constitnte  a  trespass,  as  to  the  personal  chattels  of 
the  plaintiff.  A  forcible  taking  of  goods  is  not  necessary  to  enable 
the  owner  to  maintain  trespass.  On  a  similar  question  in  Gibbs 
V.  Chase,*  Sewall,  J.,  says,  "No  actual  force  is  necessary  to  be 
proved.  He  who  interferes  with  my  goods,  and  without  delivery 
by  me,  and  witliout  my  consent,  undertakes  to  dispose  of  them  as 
having  the  property,  general  or  special,  does  it  at  his  peril  to  answer 
me  the  value  in  trespass  or  trover."  It  is  sufficient  M  maintain  tres- 
pass, if  the  party  exercises  an  authority  over  the  goods  against  the 
will  and  to  the  exclusion  of  the  owner  by  an  unlawful  intermeddling, 
though  there  be  no  manual  taking  or  removal.* 

In  the  present  case  there  was  not  only  an  attachment  of  the  prop- 
erty, but  the  placing  of  a  keeper  over  it  with  directions  to  permit  no 
one  to  remove  the  same,  and  an  entry  and  exclusive  possession  by  the 
keeper.  It  seems,  therefore,  that  as  to  so  much  of  the  pi'operty  in 
controversy  as  is  conceded  to  be  personal  chattels,  the  case  is  clearly 
with  the  plaintiff.* 

>  The  atet«ment  of  focts,  the  srgDtnetitB  of  cooneel,  and  a  portion  o(  the  opinion  «rs 
omitted.  —  Ed. 

*  10  ftbsB.  1S8. 

»  Wintringliiim  v.  LitfoT,  7  Cow.  736  ;  Philips  tr.  Hall,  8  Wend.  610. 

•  Cramor  v.  Mott,  L.  k!  5  Q.  B.  S57  (but  Bee  Hartley  v.  Moxham.  S  Q.  B.  701); 
Qibta  V.  Chase,  10  Haas.  126 ;  Moras  «.  Hnrd,  17  N.  H.  248  ;  Wintringham  t.  L«foy, 
7  Coir.  7S6  ;  Fhillipe  o.  Hall,  8  Wend.  610 ;  StS  e.  Thompaon,  8  Barb.  218  Accord. 
Compan  Holmes  v.  Doane,  3  Qray,  3S8. 

To  conatitate  an  attachment  or  lerj  upon  personal  chattels,  the  acta  of  the  officer 
must  he  auch  as  nonld  make  him  a  trespasser  bat  for  the  protection  of  his  writ.  In 
accordance  with  this  t«st  there  was  thought  to  be  a  valid  attachmpnt  in  the  folloniDtt 
cases  :  Very  v.  Watkinc,  23  How.  4es  ;  Hicliardson  v.  Bnnlin,  88  111.  124  ;  HcBuraie 
p.  Oventreet,  8  B.  Hon.  303 ;   Nichols  e.  Patten,  18  Me.  231  ;   Denny  v.  Warmi,  U 
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ibm.  420  ;  Gordon  v.  Jeaotj,  18  Mass.  406 1  N«Tlor  v.  Denoie,  8  Pick.  IBS  ;  Heni< 
minwayv.  Wheeler,  11  Pii:k.  408;  Sh«phard  r.  ButUriielJ,  4  Cush.  4SG;  Patch  v. 
Weraels,  Ifl  Hich.  249  ;  HontingtoD  c.  Blaudell,  2  N.  H.  317  ;  Cooper  v.  Newman, 
45  N.  H.  ass  ;  Green  v.  Barker,  23  Wend,  400  ;  Barker  v.  Binninger,  14  N.  Y.  27Q  ; 
Roth  v.  Wells,  29  N.  Y.  471  ;   Fngh  v.  Callowa;,  10  Ohio  St.  488  ;   Mo«s  f.  Moore, 

5  UiU,  8.  Ca.  276  ;  Newton  «.  Adamg.  4  Vt.  437  ;  L;on  v.  Bowl,  12  Vt  233 :  SlaU 
V.  Barker,  2S  Vt.  647  ;  Bullitt  v.  Wimiton,  1  Mnnf.  269. 

In  the  roUowing  cases,  on  the  other  hand,  by  the  aame  test,  there  was  not  a  Talid 
attachment :  Adler  r.  Roth,  6  Fed.  Bep.  89S  ;  Cobb  v.  Cage,  7  Ala.  619  ;  Abraroi  v. 
Johnson,  65  Ala.  4S5  ;  Tafftsn.  Manlove,  14  Cal.  47  i  Critoun  n.  Doney,  12  Colo.  667; 
HoLIiiter  a.  GooiUle,  8  Conn.  3S2 ;  Powell  t.  McKechnie,  3  Dak.  3lB  i  Levy  v.  Shock- 
ley,  29  Gti.  710 ;  Uinor  v.  Herrifortl,  2S  111.  344 ;  Havely  v.  Lowry,  30  111.  44B  ;  . 
CiiittendeD  v.  Rf^n,  42  111.  100  ;  Culver  v.  Rumsey,  S  111.  &p.  598  ;  Ciawford  l: 
Newell,  23  Iowa,  453  ;  Rix  «.  SilknLtler,  57  Iowa.  262  ;  Bickler  b.  Kendall,  SB  Iowa, 
703  ;  Hibberd  «.  Zenor,  75  Iowa,  471  ;  Banks  o.  Evans,  18  Miaa.  35  ;  Gates  r.  Fiint, 
39  Mils.  S65  ;  Bryant  v.  Osgood,  G2  N.  H.  182 ;  Uaggerty  v.  Wilber,  IS  Johns.  287  ; 
Beckman  v.  Lansing,  8  Wend.  446  ;  WeaUrrelt  e.  Pinckney,  U  Wend  123  ;  Camp  e. 
Chamberlain,  5  Den.  198 ;    Boot  ti.  R.  R.  Co.,  45  Ohio  St  222 ;    State  v.  Coroelins, 

6  Oreg.  46  ;  Dnncan'a  App.,  37  Pa.  GQO  -,  Carey  u.  Rnght,  53  Pa.  70,  84  ;  Connell  u. 
Scott,  5  Bait  (Tenn. )  595  ;  Brown  v.  Une,  19  Tei.  203  ;  Blake  v.  Hatch,  2G  Vt.  555. 

In  Lyon  e.  Rood,  lupra,  Redfield,  J.,  said;  "From  the  fact  that  in  Englanil 
they  have  no  law  for  attaching  property  npon  mesne  process,  and,  that  judgments  in 
that  country  create  a  lien  upon  property,  nithotit  the  necessity  of  a  formal  levy  of  the 
execution,  questions  of  this  chamcter  do  not  arise  there.  The  cases  in  the  English 
courts,  tooat  analopms  to  the  present  case,  are  those  which  concern  the  arrest  of  the 
body.  ...  To  constitDte  an  arrest  of  the  person,  the  officer  must  be  arnied  with  legal 
process,  he  must  have  the  cnstody  and  control  of  the  defendant's  body,  at  leaat  poten- 
tially, and  he  must  claim  that  control  by  virtue  of  the  process,  and,  unless  it  is  sab- 
mitted  to,  must  put  it  in  actual  exercise.  The  same  rule,  with  soch  modifications  as 
the  different  subject-matters  may  require,  will  apply  to  the  attachment  of  personal 
property.  It  is  not  perhaps  neoeaaary,  in  any  ease,  that  the  officer  ahonld  actiially 
touch  the  property,  but,  to  constitute  a  legal  attachment,  he  must  have  the  cnstodyor 
control  of  the  property,  either  by  himself  or  his  servants,  in  such  a  way  as  either  to 
exclude  all  others  from  taking  the  custody  of  the  property,  or,  at  least,  to  give  timely 
■nd  unequivocal  notice  of  his  own  cnstody.  Hecce,  in  Lane  et  al.  t.  Jackson, 
G  Mass.  R.  157,  Parsons,  C.  J.,  says,  'That  to  constitute  an  sttachmenl  of  goods,  the 
officer  must  have  the  actual  possession  and  custody.'  And  in  Train  v.  Wellington,  12 
Mass,  R.  495,  the  same  rale  is  adhered  to,  with  this  qnaliRcation,  '  not  that  every 
article  must  be  taken  hold  of,  hnt  that  the  officer  most  be  in  view  of  the  whole,  with 
the  power  of  Inking  them  into  bjs  actual  cnstody.'  In  the  case  of  Denny  i>.  Warren, 
Id  Mass.  R.  420,  it  wa*  held  that  taking  possession  of  the  key  of  a  store  and  declaring 
an  iulenlion  to  attach,  was  a  aufficient  attachment.  The  same  rule  in  adhered  to  in 
the  ease  of  Gordon  r.  Jenney,  lb.  195.  In  Naylor  v.  Dennie.  8  Pick.  198,  it  was 
decided  that  goods,  in  the  hold  of  a  ship,  might  be  attached  by  the  officer  going  on 
board  the  ship  and  leaving  a  keeper  to  take  care  of  them.  And  again,  in  Merrill  v. 
Sawyer,  S  Pick.  397,  it  was  decided  that  hay  in  a  bam  was  sntRciertly  attached,  by 
putting  a  notiflcatiou  of  the  attachment  on  the  bsra  door.  There  is  the  case  of  HoUistet 
D.  Qoodale,  8  Conn.  333,  where  the  court  decided  that  if  one  oHicer  have  the  key  of  a 
carriage  house  and  go  and  open  it  and  declare  that  he  attaches  a  carringe  standing 
therein,  and  at  the  same  time  another  officer  rushes  in  snd  first  gets  the  manual  cus< 
tody  oF  the  carriage,  he  will  hold  it,  as  having  first  legally  attached  it,  which  seema 
not  to  accord,  in  pnndple,  with  the  other  cases. 

"  In  regard  to  the  last  case  referred  to,  I  can  only  say,  that,  if  it  is  correctly 
reported,  it  must  have  been  wrongly  decided,  and  Mr.  Justice  "Peters,  who  tried  the 
case  at  the  cironit,  and  ruled  the  law  the  other  way,  must  have  been  a  man  of  very 
singular  modesty  and  urbanity  to  have  aaid  that  'he  was  inclined  to  concar  (with  hif 
tsethien),  though  not  quite  satisfied  that  the  charge  was  wrong.'  "  —  Eo. 
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DANIEL  COLE  v.  JACOB  FISHER. 

Ik  tee  Sdpbche  Jitdicui.  Codbi,  Massachusetts,  Mat  Tebu,  1814. 

IBeportedla  11  Matiachatetla  Rcportt,  137.] 

Trespass  vi  et  armis,  for  firing  a  gun,  by  nhlcb  the  plaintiff's  horse 
was  frightened)  and  ran  awa;  with  his  chaise,  and  broke  and  spoiled 
it,  &c. 

The  cause  came  before  the  court  upon  an  agreed  statement  of  facts 
to  the  followiDg  effect,  viz. :  The  defendant,  after  washing  out  two 
guns,  went  to  the  door  of  his  shop,  and,  standing  there,  discfaai^ed  one 
of  the  guns  for  the  purpose  of  drying  it,  the  said  shop-door  being 
about  one  rod  distant  from  tbe  highway.  At  the  time  of  said  dis- 
cliarge,  tbc  pliuntiff's  horse,  harnessed  in  his  chaise,  was  fastened  by 
his  bridle  to  the  fence  on  the  opposite  side  of  the  highway.  The 
horee,  being  frightened  by  the  discharge  of  the  gun,  broke  the  bridle, 
and  ran  away  with  the  chatse,  which  was  thereby  broken  and  injured- 
After  the  horse  was  unharnessed  and  put  into  a  pasture  in  tbe  defend- 
ant's neigh borliood,  he  dischai^ed  another  gan,  for  the  lilce  purpose 
of  drying  it. 

If,  upon  these  facts,  in  the  opinion  of  the  court,  the  plaintiff  could 
maintain  this  action,  tbe  defendant  was  to  be  default«d,  and  the  plam- 
Uff's  damagee  to  be  aseeased  by  a  jury,  unless  agreed  by  tbe  parties ; 
if  the  plaintiff  could  not,  in  the  opinion  of  the  court,  maintain  his 
action  on  the  facts  ^reed,  be  was  to  become  nonsuit,  and  the  defend- 
ant  recover  hie  costs 

There  was  no  ailment,  and  the  opinion  of  the  court  was  delivered 
by 

Sewall,  C.  J.'  Upon  this  state  of  facts,  our  opinion  is,  that  the 
plaintiff  has  sustained  an  injury  by  tbe  act  of  the  defendant.  The 
plaintiff  has  a  right  of  action,  a  just  demand  for  dam^es ;  but  whether 
in  the  fonn  of  trespass,  or  of  treepass  on  the  case,  is  a  question  of 
some  difficulty  in  the  circumstances  of  this  case. 

The  well-known  distinction  of  immediate  injury  and  consequential 
injnry  is  the  rule  upon  which  our  doubts  have  arisen;  in  all  other 
respects,  the  action  is  clearly  maintained  for  the  plaintiff  upon  the 
facta  agreed. 

It  is  immaterial,  as  respects  the  right  of  action,  or  the  foim,  whether 
the  act  of  the  defendant  was  by  his  intention  and  purpose  injurious  to 
the  pl»ntiff,  or  the  mischief  which  ensued  was  accidental,  and  beside 
his  intention,  or  contrary  to  It.  The  decision  in  the  case  of  Under- 
wood V.  Hewson  '  has  never  been  questioned.  There  the  defendant 
was  uncocking  his  gun,  when  It  went  off  and  accidentally  wounded  a 

*  A  portion  of  the  opimoa  is  omitted.  —  Ed. 
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bystander.  The  defendant  was  choired,  and  bolden  liable  in  treapaM, 
(Hher  csse§,  before  and  since,  might  be  cited,  in  which  the  same  doc- 
trine, which  governed  in  that  decision,  has  been  recognized  as  tiie  law. 
There  is  a  very  full  and  accurate  collection  of  the  decisions  on  this 
subject:,  both  as  to  the  right  and  the  form  of  action,  in  Chitty  on 
Pleading,  to  wliich  I  refer.* 

la  the  case  at  bar,  it  does  not  appear,  from  the  facta  stated,  how 
near  the  place  where  the  horse  was  fastened  was  to  the  dooi  of  the  shop, 
the  place  where  the  gun  was  fired.  If  the  horse  and  chaise  were  ia 
plain  sight,  and  near  enot^h  to  be  supposed  to  excite  any  attention  or 
caution  on  the  part  of  the  defendant,  or  if  it  was  in  evidence  that  he 
had  noticed  ^eir  being  there,  exposed  to  the  conseqaences  of  his 
firing  the  gnn,  and  the  distance  was  such  as  that,  by  common  expe- 
rience, there  might  be  a  reasonable  apprehension  of  frightening  the 
horse  by  the  discharge  of  the  gun,  I  should  think  tlie  defendant, 
althoQgh  no  purpose  of  mischief  was  proved,  and  even  if  it  was  not  a 
case  of  very  gross  negligence,  liable  in  an  action  of  trespass.  On  the 
ottier  hand,  if  the  plaintiff's  horse  and  chaise  were  out  of  his  si^t,  and 
had  not  been  noticed  by  the  defendant,  and  the  distance  was  such  aa 
that  no  reasonaUe  apprehension  of  frightening  the  ho/se  could  arise, 
snpposing  the  horse  and  chaise  to  have  been  observed  by  the  defend- 
ant, the  injury  is  hardly  to  be  considered  as  snfiSciently  immediate  upon 
the  act  of  ttie  defendant  to  render  him  liable  in  this  form  of  action  ,* 
although  nodoabtedly  liable  in  an  action  upon  the  case,  to  the  extent 
of  the  dami^e  actually  sustained  by  the  plalntifl.* 


BRUCH  f>.   CARTER. 
CocBT  oy  EsBOBS  AND  ApFKALS,  Nkw  Jeoskt,  Mabgh  Tebh,  1867 
[Rcporttd  in  3  Vn»m,  OM.] 
Tm  trespass.    Error  to  Warren  circuit. 

S.  B.  Bansom,  for  plaintiff  m  error.    J.  G.  Skipman,  for  defendant 
Id  error. 
The  opinion  of  the  court  was  delivered  by 
WooDBVLL,  J.'    The  writ  of  error  in  this  case  brings  up  for  review 

1  Cbltty,  12S-123 ;  Sir  T.  B«7ni.  423,  W  ;  Hob.  134  ;  Str.  M6. 

'  Jome*  V.  Caldwsll,  7  Yerg.  38 ;  W»l«rin«n  v.  H«ll,  17  Vt  138  Aeeord. 

In  Lonh*  v.  HafQer,  1  Der.  1S^  ths  defendut  vm  held  liable  in  trMptua  fi» 
htcntionBllj  MKuing  the  pUintiff*!  bona  to  mn  ftwtj  with  bim,  to  bii  dunige,  by 
bflatiiig  a  dnun. 

Commonwealtb  n,  Wio^  B  Pick.  1,  decided  tbat  If  one  dlsdiarged  a  gnn  with 
knowledgB  that  the  npoit  would  throw  an  Individual  Into  conTnlsioni,  and  racb  effect 
foUowed,  hii  act  was  an  indictable  offence.  Compare  Boa«n  v.  Elliott,  llS  Haia. 
MS.  — Ed. 

*  Hw  opinion  hot  btm  lAlghtlj  abrfdg«d.  —  Ssw 
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a  Judgment  of  the  Warren  county  Circait  Court  against  the  plftintlff 
in  error  and  two  co-defendants,  Jacob  Cowell  and  Robert  Fair,  after 
verdict  in  an  action  of  treepaas. 

The  defendants,  Cowell  and  Fair,  having  refused  to  join  in  the  writ, 
the  pluntift  in  error,  after  rule  and  severance,  nae  allowed  to  prose- 
cnte  it  alone. 

The  declaration  contains  four  counts.  The  first  sets  forth  that  the 
defendants,  "  with  force  and  arms,  seized  and  wrested,  from  a  certain 
hitching  post  at  which  there  stood  tied  a  certain  horse  of  the  said 
plaintiff  of  great  value,  to  wit,  of  the  value  of  three  hundred  dollars, 
and  took  the  said  horse  a  great  distance,  to  wit,  the  distance  of  ten 
yards,  and  tied  him  to  another  post,  and  threw  the  said  horse  down 
and  killed  him." 

The  second  count  alleges  that  the  defendants,  "  with  force  and 
arms,  seized  and  broke  loose  from  a  certain  post  of  the  said  plaintiff, 
where  he  stood  tied,  a  certain  other  horse  of  the  said  plaintiff  of  gi'cat 
value,  &C;  and  removed  the  said  horse  a  great  distance,  to  wit,  a  dis- 
tance of  ten  yards,  and  fastened  the  said  other  horse  to  a  certain  other 
post,  by  means  whereof  the  said  horse  of  the  said  plaintiff  became 
entangled  in  his  halter,  was  Uirown  with  great  violence  upon  the  ground, 
and  was  instantly  killed." 

The  third  count  states  that  the  defendants,  "  with  force  and  arms, 
broke  loose,  &o.  (as  in  the  second),  and  threw  down,  and  caused  to  be 
thrown  down  upon  the  ground,  the  last-named  horse  of  the  said  plain- 
tiff, and  with  a  certain  horse,  then  in  the  possession  of  the  said  defend- 
ant, Geoi^e  Brucb,  did  stamp,  beat,  strike,  Injure,  and  kill  the  said 
last-named  horse  of  the  said  plaintiff." 

The  fourth  count  thereby  cbai^es  that  the  defendants,  "with  force 
and  arms,  and  with  a  certain  horae,  which  the  said  defendants  then 
and  there  had,  eo  greatly  beat,  hurt,  and  wounded  a  certsiin  other 
boi'se  of  him,  the  said  plaintiff,  of  great  value,  &c.,  that  by  reason 
thereof  the  same  horse  afterwards  died." 

To  this  declaration  the  plaintiff  in  error,  by  his  attorney,  pleaded 
the  general  issue,  and  the  other  defendants  below,  by  their  attorney, 
pleaded  the  same  plea. 

The  first  error  assigned  is,  "  that  the  declaration,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  for  the  s^d  John  Carter  to 
maintain  his  action  against  the  said  George  Bmch. 

In  the  absence  of  anything  to  indicate  wherein  the  declaration  is 
supposed  to  fall  short  of  disclosing  a  l^al  cause  of  action,  it  is  suQl- 
cient  to  say  that,  taking  the  facts  to  be  true  as  stated  in  either  one  of 
the  four  counts,  they  show  a  trespass  committed  by  the  defendants  to 
the  injury  of  the  plaintiff  below,  and  for  which  he  may  recover  dam- 
ages in  this  action. 

The  objection  to  the  declaration  is,  therefore,  not  sustained. 

It  appears  by  the  bill  of  exceptions  that,  after  the  plaintiff  below 
bad  rested  his  cause,  the  defendants,  by  their  counsel,  moved  that  the 
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plaintiff  be  Qonsuited,  od  the  ground  tb&t  be  had  not  eBtabliabed  his 
right  to  recover  in  the  action.  The  motion  waa  overruled,  and  this  is 
the  second  matter  assigned  for  error. 

If  there  was  error  in  reftising  to  order  a  nonsuit,  it  most  be  becanse 
the  plaintiff  bad  failed  to  offer  any  erideace  from  which  the  jnr;  might 
legally  infer  that  the  defendants,  or  either  of  them,  had  committed  any 
act  of  trespass  alleged  in  the  declaration. 

No  extended  examination  of  the  testimony  is  required  to  show  that 
the  motion  to  nonsuit  was  properly  refused.  The  fact  that  Jacob 
Cowell,  one  of  the  defendants,  untied  the  plaintiff's  horse,  and  removed 
him  from  the  hitcbing-poet,  to  which  his  owner  had  fastened  him,  ig 
so  clearly  established  by  the  testimony  of  John  Carter,  the  plaintiff 
below,  and  of  Jacob  Cowell  himself,  Uiat  it  does  not  appear  to  have 
been  at  all  controverted  in  the  cause.  It  is  equally  clear  that  the  post 
in  question  stood  in  the  highway,  and  that  the  plaintiff's  right  to  use 
it,  if  not  ezcludve,  was,  at  least,  as  good  as  that  of  either  of  the 
defendanto.  Here,  then,  we  find,  without  looking  further,  acts  dona 
by  one  of  the  defendants,  whicl^  most  be  held  to  amount  to  at  least 
a  technical  trespass,  for  which  the  plaintiff  below  would  be  entitled, 
onder  the  declaration  in  the  canse,  to  recover  nominal  damages  against 
tiiifl  defendant  if  nothing  more. 

The  plaintiff  had,  therefore,  established  his  right  to  recover  in  the 
action,  and  there  was  no  error  in  oveimling  the  motion  for  a  nonsuit 
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SECTION  VI 
Szcu«ahle  Trespattea. 
(a)  Aocidmhi  ob  Uibtaxb. 

WEAVEE  V.  WABD. 
Ih  the  Kofo'B  Bekch,  Easteb  Terh.  1616. 
IReporUd  in  BiAarl,  134.] 
Wbater  brougbt  an  action  of  tresp&BS  of  assault  and  battery  against 
Ward.  Tbe  defenduit  pleaded  that  he  wae,  amongst  others,  by  the 
oommandment  of  the  lords  of  the  conncil,  a  trained  soldier  in  Londoni 
of  the  band  of  one  Andrews,  oaptain,  and  ao  was  the  plaintiff:  and  that 
they  were  sklnnisbing  with  their  muskets  charged  with  powder  for  tlieir 
exercise  in  re  mUUari  against  another  captain  and  his  band ;  and  as 
they  were  so  skirmisbing,  the  defendant,  cosuoZiter  ef  per  in/ortv,nmm 
et  contra  voluiitatem  auam,  in  discharging  his  piece,  did  hurt  and 
wound  the  plaintiff;  which  is  the  Bame,  &o.,  absqve  hoc,  that  he  was 
gnilty  aliter  sive  alio  modo.  And,  niwn  demurrer  by  tbe  plaintiff, 
judgment  was  given  for  him ;  for,  though  it  were  agreed  that  if  men 
tilt  or  tourney  in  the  presence  of  the  king,  or  if  two  masters  of  defence 
playing  tbeir  prizes  kill  one  another,  that  tliis  shall  be  no  felony,  or  if 
a  lunatic  kill  a  man,  or  tbe  like ;  because  felony  must  be  done  animo 
feionico  ;  yet,  in  trespass,  which  tends  only  to  give  damages  according 
to  hurt  or  loss,  it  is  not  so ;  and,  therefore,  if  a  lunatic  hurt  a  man,  be 
shall  be  answerable  in  trespass,^  and,  therefore,  no  man  shall  be  excused 
of  a  trespass  (for  tiiis  is  tbe  nature  of  an  excuse,  and  not  of  a  justiflca- 
tion,  prout  ei  bene  licuit),  except  it  may  be  Judged  utterly  without  bis 
&nlt ;  as  if  a  man  by  force  take  my  hand  and  strike  you,  or  if  here 

1  Gatss  *.  UllM,  1  Coon.  M,  TO;  HcIotTT*  v.  Sholtj,  Ul  111.  660;  Amiok  v.  O'Hua, 
BUckf.  368,  IBS;  Crow  «.  Kent,  Sa  Md.581;  Feld  v.  Buroddbki,  BT  Uitt.  TST;  BuUock 
V.  BabcDck,  infra,  p.  64;  Ejom  t-  SchooDDUiker,  S  Barb.  MT  (ImpriBOnmenl);  Wftrd  v,  Co- 
Ditur,  1  Buct.  (TcuD.)  04)  Brennui  v.  Donlgbcv,  IB  N.  Zeal.  Gu.  L.  B.  889,  iffinniug  B.a 
S  N«w  Zul.  Gai.  L.  K.  410  Aceord. 

The  rule  i*  the  uma  u  lo  toits  in  general.  Bthreu*.  HcE«Diie,  Stiowa,  SBl,  MS;  Uo- 
raiim.  DevliL,  ISS  Hau.  ST  (Duisance);  Jewell  v.  Colby,  66  N.  H.3W;  Re  Heller,  1  Paige, 
IBS;  Williama  v.  Hayi,  143  H.  Y.  44!  (compare  WilUama  *.  Uajt,  IBT  K.  T.  Ml);  Williama 
•.  Cameron,  Se  Barb.  1T8;  Lancaater  Bank  s.  Hoore,  IS  Fa.  40T,  41S  ;  Hoih  v.  Crairlord,  IT 
Tl.  4H  (eonveraion). 

laHcIutjrev.  Sholty,  nipra,  Ma^uder,  J.,  ■aid,p.SM:  "It  iawell  aettled  tbaC,  thongba 
lunatic  ia  not  punlahabte  criminally,  he  ii  liable  in  a  civil  actiiin  tor  anj  tort  be  may  com- 
mit. However  justly  Ihie  doctrine  may  bare  been  originally  anbject  to  criticiam  on  Ihe 
gronnds  of  rtaion  and  principle,  it  ia  now  too  flrmly  supported  by  the  weight  of  antbority 
CO  be  disturbed.  It  is  the  outcome  of  the  principle,  that.  In  treapasa,  the  intent  ia  not 
eonclniive.  Mr.  Sedgwick,  in  his  work  on  Damages  (mar^,  p.  4U),  layi  that,  on  prin- 
ciple, a  lunatic  should  not  be  held  liable  for  hia  tortloni  acta.  Opposed  to  tbla  view,  how- 
ever,  is  a  majority  of  the  decisions  and  text  writers." 
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the  dflfeodaut  had  said  that  the  plaintiff  raa  across  bia  piece  when  It 
was  diacbai^ing,  or  hod  set  Torth  the  case  with  the  circumstances  so 
as  it  had  appeared  to  the  court  that  it  bad  been  inevitable,  and  that  the 
defendant  had  committed  no  negligence  to  give  occasion  to  the  hart>' 


DICKENSON  V.   WATSON. 
In  THB  Emo's  Bbxcb,  Hilabt  Tebk.    1682. 

[Raponad  in  T.  Jimt,  »9.| 
Ths  plaintiff  bronght  error  on  a  Judgment  in  the  court  of  the  sheriffti 
of  the  city  of  York,  in  trespass  for  an  assault,  battery,  and  wounding 
of  the  plaintiff's  eye,  by  discharging  of  a  gun  charged  with  powder 
and  hail-ahot,  by  which  he  lost  the  sight  of  hia  eye.  The  defendant 
pleaded  actio  non,  becaose  he  is,  and  at  the  time  of  the  trespass  was, 
an  officer  appointed  for  collecting  the  duty  of  hearth-money ;  and  for 
the  better  discharge  of  his  office,  and  more  sure  custody  and  keeping 
of  the  money  by  him  collected  and  to  be  collected,  he  provided  him- 
self  with  fire-arms,  and  having  one  of  his  pistols  in  his  hands,  ajid 
intending  to  discharge  it  ne  aliquod  damnum  eveniret,  he  discharged 
it  (n«mlne  in  opponto  vim  exiatefOe),  and  while  be  dischaiged  it,  the 
plaintiff  catvxdUer  viam  QUtm  prcUerivit,  et  at  aliqvod  malum  ei  inde 
accideret  kocjuit  contra  volwUatem,  of  the  defendant.  Qua  eat  eadem 
tranagresaio.  Upon  this  the  plaintiff  demurred,  and  Judgment  was 
given  for  him ;  whereupon  error  was  brought,  and  judgment  was 
affirmed,  nothing  being  urged  besides  the  sufficiency  of  the  plea.  But 
the  court  held  it  to  be  insufficient ;  for  in  trespass  the  defendant  shall 
not  be  excused  without  unavoidable  necessity,  which  is  not  shown 
here.  Besides,  the  defendant  did  not  traverse  cAaque  hoc  quod  aliier 
aeu  alio  modo,  as  was  done  in  the  case  of  Weaver  and  Ward.  And 
yet  Judgment  there  given  for  the  plaintiff. 

"  So  long  M  tbe  prlmltlT*  notion  praviiled  that  th*  dotr  of  luum  wu  abiolntctj  n)p«i^ 
•ibl*  therefor,  tha  uuanity  of  tba  doar  canid  aflord  no  dataae«,  «itliu  to  ■  crimiiial  proMcQ- 
tioa  or  a  civil  action.  T  Harr.  L.  Bav.  MS.  Wban  thii  notion  wai  lo  (ar  modified  that 
miMdrentore  or  accident  on  the  part  of  the  doar  became  a  deiance,  it  woald  have  bean  en- 
tiiclj  logical  for  the  ooorta  to  treat  tha  acta  or  tha  omiieioni  of  lunallca  u  involuntaiT, 
and  connqnanllj  not  toitioiu  but  accidental."  Burdkk,  Torta  (9d  ed.),  SO.  Sea  alao  SI 
Harr.  L.  Sav.  W-IOO.  —  Ed. 

1  Undanrood  «.  Hawaon,  1  Stra.  6B6;  Welch  «.  Darand,  M  Conn.  189;  Atehiaon 
v.  Dnllam,  IS  HI.  Ap.  Hodgea  *.  Weetbajar,  fl  Honr.  [E7}.  SIT;  Chatalgna  «.  Bar)reron, 
10  La.  An.  SSS;  Snllivan  «.  Hnrphj-,  3  idlea,  SBSj  Caatla  «.  Darjee,  i  Ka^ea,  IN;  Taylor 
V.  Bainbow,  1  Hen.  &  Hnn.  423  Aeeord. 

See  to  the  aaine  effect  Uorgao  e.  Cox,  13  Uo.  373 ;  Drgart  e.  Brwlle  j,  S  Wend.  4flB ;  Jen- 
nings V.  Fondebnix,  i  HcC  181 ;  Tally  v.  Ajtn,  3  Sneed,  S7T,  in  which  eaae  the  injury  wai 
DOttotlieplaintiirBpanon,  bat  to  hiadiattela.'-ED. 
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JAMES  V  CAMPBELL. 
At  Nisi  Pridb,  cokah  Bosanquet,  J.,  April  25,  1682. 

[Riported  in  5  Carringtmt  4"  Posne,  373.] 

AssACLT  and  battery.  It  appeared  that,  at  a  parish  diocer,  the 
plaintiff  and  defendant  (who,  it  seemed,  were  Dot  on  good  tertna,  in 
conaeqaeDce  of  something  which  took  place  with  respect  to  a  Icet  jury), 
leather  with  a  Mr.  Faxop  and  others,  were  present.  Mr.  Faxon  and 
the  defendant  quarrelled,  and  had  proceeded  to  blows,  in  the  course 
of  which  the  defendant  struck  the  plaintif!^  and  gave  him  two  black 
eyes,  and  othei-wise  injured  him.  Afterwards  Mr.  Faxon  wrote,  and 
the  defendant  was  desired  to  put  hie  name  to,  the  following  paper : 

"Frank  Faxon  having  struck  me,  I  returned  the  blow,  but  must, 
03  I  have  been  since  informed,  have  struck  Mr.  James  instead  of  Mr. 
Faxon,  for  which  I  am  sorrj'." 

The  defendant,  apon  this,  said :  "  I  won't  have  that  in ;  I  'm  not 
sorry;  I  will  hunt  the  vagabond  in  all  quarters." 

Bodkin,  for  the  defendant,  in  his  address  to  the  Jury,  contended  that, 
if  the  defendant  did  not  intentionally  strike  the  plaintiff,  they  ought  to 
find  their  verdict  for  him. 

Mr.  Justice  Bosanquet  (to  the  Jury).  If  yon  t^ink,  as  I  apprehend 
there  can  be  no  doubt,  that  the  defendant  struck  the  plaintiff,  the 
plaintiff  is  entitled  to  your  verdict,  whether  it  was  done  intentionally 
or  not  But  the  intention  is  material  in  considering  the  amount  of  the 
damages.  Verdict  for  the  plaintiff.    Damayee,  £10.^ 


STANLEY  V.   POWELL. 

In  toe  Queen's  Bekch  Division,  Noteubeb  3,  1890. 

[lUportediH  I89I,  I  Qutai'i  Batch  Dtviiim,  86.) 

Denhan,  J.    This  case  was  tried  before  me  and  a  special  jury  at  the 

last  Maidstone  Summer  Assizes.* 

Id  the  statement  of  claim  the  plaintiff  alleged  that  the  defendant  had 
negligently  and  wrongfuUy  and  unskUfuUi/  fired  his  gun  and  wounded 
the  plaintiff  in  his  eye,  and  that  the  plaintiff,  in  consequence,  had  lost 
his  sight  and  suffered  other  damage.  The  defendant  denied  the  neg- 
ligence alleged.  After  the  evidence  on  both  sides,  which  was  conflict- 
ing, had  been  heard,  I  left  the  three  following  questions  to  the  jury: 

■  Bkll  0.  Axten,  j  F.  &  F.  1919  ;  Fstenon  v.  H&fner,  5S  Ind.  ISO ;  Andanon  v. 
Arnold,  79  K7.  370 ;  Cominjt  v.  Corning,  6  N.  Y.  97  ;  Cogdell  e.  Yetl,  1  Coldw.  aSOi 
Knott  V.  Wagner,  16  Lea,  4SI  ;  Wriglit  v.  Clark,  GO  Tt.  130  Accord.  —  El>. 

*  Only  the  opinion  of  the  conrt  ia  given.  —  Ed. 
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1.  Was  the  pUintiff  injured  by  ft  shot  from  defendaaf  8  gun?  2.  Was 
the  defendant  guilty  of  negligence  in  firing  the  ch&rge  to  wliich  that 
Bbot  belonged  as  be  did?    3.   Damages. 

The  ondisputed  facta  were,  that  on  Nov.  29,  1886,  the  defendant  and 
several  others  were  pheasant  shooting  in  a  party,  some  being  inside 
and  some  outside  of  a  wood  which  the  beaters  were  beadng.  The 
right  of  shooting  was  in  one  Greenwood,  who  was  of  the  party.  The 
pMntiff  was  employed  by  Greenwood  to  carry  cartridges  and  the  game 
which  might  be  shot.  Several  beaters  were  driving  the  game  along  a 
plantation  of  saplings  towards  an  open  drive.  The  plaintitT  stood  just 
outside  a  gate  which  led  into  a  field  outside  the  plantation,  at  the  end 
of  the  drive.  The  defendant  was  walking  along  in  that  field  a  few 
yards  from  the  hedge  which  bounded  the  plantation.  As  he  was  walk- 
ing along  a  pheasant  rose  inside  the  plantatjon ;  the  defendant  fired 
one  barrel  at  this  bird,  and,  according  to  the  evidence  for  the  defendant, 
struck  it  with  his  first  shot  There  was  a  considerable  conflict  of  evt 
dence  as  to  details ;  but  the  jury  must,  I  think,  be  taken  to  have  adopted 
the  version  of  the  facts  swom  to  by  the  defendant's  witnesses.  They 
swore  tiiat  the  bird,  when  struck  by  the  first  shot,  began  to  lower  and 
turn  back  towards  the  beaters,  whereupon  the  defendant  fired  his  second 
barrel  and  killed  the  bird,  but  that  a  shot,  glancing  fVom  the  bough  of 
an  oak  which  was  in  or  close  to  the  hedge,  and,  striking  the  plaintiff, 
must  have  caused  the  injury  complained  of.  The  oak  in  question, 
according  to  the  defendant's  evidence,  was  partly  between  the  defen- 
dant and  the  bird  when  the  second  barrel  was  fired,  bnt  it  was  not  in  a 
hne  with  the  plaintifi',  but,  on  the  contrary,  so  much  out  of  that  line, 
that  the  shot  must  have  been  diverted  to  a  considerable  extent  from  the 
direction  in  which  the  gun  must  have  been  pointed  in  order  to  hit  the 
pliuDtiiT.  The  distance  between  the  plaintiff  and  the  defendant,  in  a 
direct  line,  when  the  second  barrel  was  fired,  was  alraut  thirty  yards. 
The  case  for  the  plaintiff  was  entirely  different ;  but  I  think  it  must  be 
held  that  the  jury  took  the  defendant's  account  of  the  matter,  for  they 
fbnnd  the  second  question  left  to  them  in  the  n^ative.  Before  sum- 
ming up  the  case  to  the  Jur}',  I  called  the  attention  of  the  parties  to 
the  doctrine  which  seemed  to  have  been  laid  down  in  some  old  cases  — 
that,  even  in  the  absence  of  negl^ence,  an  action  of  trespass  might  lie ; 
and  it  was  agreed  that  I  should  leave  the  question  of  negligence  to  the 
Jury,  but  that,  if  necessary,  the  pleadings  were  deemed  to  bave  been 
amended  so  as  to  raise  any  case  or  defence  open  npon  the  facts  with 
liber^  to  the  court  to  draw  inferences  of  fact,  and  that  the  damages 
should  be  assessed  contingently.  The  Jury  assessed  them  at  £100.  I 
left  either  party  to  move  ttie  court  for  judgment ;  but  it  was  afterwards 
agreed  that  the  case  should  be  argued  before  myself  on  further  con- 
eideration,  and  that  I  should  give  judgment,  notwithstanding  that  I  had 
left  the  parties  to  move  the  court,  as  though  I  had  originally  reserved 
it  for  further  consideration  before  myself. 

Having  beard  the  aiguments,  1  am  of  opinion  that,  by  no  amend- 
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ment  that  could  be  made  coDaistenlly  with  the  flnijing  of  the  Jury  ooald 
I  properly  ^ve  judgment  for  the  pUintifll  It  w&a  contended  od  bis 
beh&tf  that  this  was  a  case  in  which  an  action  of  treapasa  would  have 
lain  before  the  Judicature  Acts ;  and  this  contention  was  mainly  founded 
on  certain  dicta  which,  nutil  considered  with  reference  to  thoae  cases  io 
which  they  are  nttared,  seem  to  support  that  contention  ;  but  no  deci- 
sion was  quoted,  nor  do  I  think  that  any  can  be  found  which  goes  so 
far  as  to  hold,  that  if  A,  is  injured  by  a  shot  from  a  gun  flred  at  a  bird 
j|by  B.,  an  action  of  trespass  will  necesBarily  lie,  even  though  fi.  is 
proved  to  have  fired  the  gun  without  negligence  and  without  intending 
to  injure  the  phuatiff  or  to  shoot  in  his  direction. 

The  Jury  having  fonad  that  tiiere  was  no  negligence  on  tiie  part  of 
the  defendant,  the  moat  favorable  way  in  which  it  Is  now  possible  to 
put  the  case  for  the  plaintiff  is  to  consider  the  action  as  brought  for  a 
trespass,  and  to  consider  that  the  defendant  has  put  upon  the  record  a 
defence  denying  n^ligence,  and  speciflcally  ailing  the  facts,  sworn 
to  by  his  witnesses,  which  the  jury  must  be  considered  to  have  found 
proved,  and  then  to  consider  whether  those  facts,  coupled  with  the 
absence  of  negligence  established  by  the  jury,  amount  to  an  excuse 
in  law. 

The  earliest  case  relied  upon  by  the  plaintiff  was  one  in  the  year-book 
21  Hen.  7,  28  A.,  which  is  referred  to  by  Grose,  J.,  in  the  course  of  the 
ailment  in  Leame  v.  Bray,*  to  be  mentioned  presently,  in  these  words : 
"  There  is  a  case  put  in  the  year-book,  21  Hen.  7, 28  A.,  that  where  one 
shot  an  arrow  at  a  mark  which  glanced  from  it  and  struck  another,  it 
was  holden  to  be  trespass."  Returning  to  the  case  in  the  year-book,  it 
appears  that  the  passage  in  question  was  a  mere  dictum  of  Rede,  who  (see 
5  Fobs'  Lives  of  the  Judges,  p.  280)  was  at  the  time  (1506)  either  a 
Judge  of  the  King's  Bench  or  C.  J.  of  the  Common  Pleas,  which  he 
became  in  October  in  that  year,  in  a  case  of  a  very  different  kind  from 
that  in  question,  and  it  only  amounts  to  a  statement  that  an  action  of 
treepasB  may  lie  even  where  the  aot  done  bj-  the  defendant  is  uninten- 
tional. The  words  relied  on  are,  "  J&s  ou  on  tire  a  les  bvta  el  bleate  un 
home,  coment  que  est  inamtre  sa  volonte,  il  sera  dit  un  lre»paasor  tncon- 
tre  ton  entent."  But  in  that  very  passage  Rede  makes  observations 
which  show  that  he  has  in  bis  mind  cases  in  which  t^t  which  would  be 
prima  facie  atrespasa  may  be  excused.  The  next  oaae  in  order  of  date 
relied  upon  for  the  plaintiff  was  Weaver  v.  Ward,  decided  in  1607. 
There  is  no  doubt  that  that  case  contains  dicta  which  per  Be  would  be 
In  favor  of  the  plaintiff;  but  it  also  contains  the  following  summing  up 
of  the  law  applicable  to  cases  of  unintentional  injury  by  sots  which  are 
prima  facie  trespasses:  "Therefore,  no  man  ehall  be  excused  of  a 
trespass  .  .  .  except  it  may  be  judged  utterly  without  his  fault,"  show- 
ing clearly  that  there  may  be  such  cases.  That  case,  after  all,  only 
decided  that  where  the  plaintiff  and  defendant  were  skirmishing  as  sol- 

1  S  £wt,  5»S. 
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dien  of  the  tnua-banci,  and  the  one,  "  eamalita;  el  per  in/ortunium, 
et  a»Ura  voluntatem  mam "  (which  mast  be  translated  "  aoddentallj 
and  inTOltiotarily ")  shot  the  other,  an  action  of  trespass  would  lie, 
unZsM  he  could  show  that  such  involuntary  and  accidental  shooting  was 
done  under  such  circnmstancee  as  utterly  to  negative  n^ligeoce.  Such 
cases  may  easily  be  supposed,  In  which  there  could  be  no  two  c^inioos 
about  the  matter ;  but  other  cases  may,  as  the  present  case  did,  involve 
considerable  couflicba  of  evidence  and  opinion  which  until  recently  a 
Jury  only  ooold  dispose  of.  The  case  of  Gibbons  v.  Pepper,  dedded 
in  1695,  merely  decided  tiiat  a  plea  merely  showing  tiiat  an  accident 
caused  by  a  ninaway  hcKW  was  ineviuMe,  was  a  bad  plea  in  an  action 
of  trespass,  because,  if  inevitabie,  that  was  a  defence  ander  the  genenU 
issue.  It  was  a  mere  decision  on  the  pleading,  and  laid  down  nothing 
as  regards  the  point  r^sed  in  the  present  cose.  The  concluding  words 
of  the  judgment,  which  show  clearly  the  ratio  decidendi  of  that  case,  are 
these :  "  He  should  have  pleaded  the  general  issue,  for  if  the  horse  ran 
away  against  his  will  he  woald  have  been  foand  not  gu.Uty,  because  in 
eut^  a  case  it  cannot  be  said  with  any  color  of  reason  to  be  a  battery 
in  the  rider."  The  more  modern  cases  of  Wakeman  v.  RobinsoQ,  and 
Hall  V.  Feamley,  lay  down  the  same  rule  as  r^ards  the  pleadit^  point, 
though  the  former  case  may  also  be  relied  upon  as  an  authority  b}'  way 
of  dictum  in  favor  of  the  plaintiff,  and  the  latter  may  be  faMy  relied 
upon  by  the  defendant;  for  Wightman,  J.,  in  his  judgment  explains 
Wakeman  v.  Robinson  tbos:  "The  act  of  the  defendant"  (viz.,  driv- 
ing the  cart  at  the  very  edge  of  a  narrow  pavement  on  which  the 
plaintiff  was  walking,  so  as  to  knock  the  plaintiff  down)  "was  prima 
facie  unjustiGable,  and  required  an  excuse  to  be  shown.  When  the 
motion  in  this  case  was  first  made,  I  had  in  my  recollection  the  case  of 
Wakeman  t>.  Kobinson.  It  was  there  agreed  that  an  inooIuTttory  act 
might  be  a  defence  on  the  general  issue.  The  decision  indeed  turned 
on  a  different  point ;  but  the  general  proposition  is  lud  down.  I  think 
the  lymiseion  to  plead  the  defence  liere  deprived  the  defendant  of  the 
benefit  of  it,  and  entitled  the  plaintiff  to  recover." 

Bnt  in  truth  neither  case  decides  whether,  where  an  act  snch  as  dift* 
chaiging  a  gun  is  voluntary,  but  the  result  injurious  without  negligence 
an  action  of  trespass  can  nevertheless  be  snpported  as  against  a  plea 
pleaded  and  proved,  and  which  the  jury  find  established,  to  the  eflfect 
that  there  was  no  negligence  on  the  part  of  the  defendant. 

The  case  of  Underwood  v,  Hewson,'  decided  in  1724,  was  retted  on 
for  the  plaintifl'.  The  report  is  very  short.  "The  defendant  was 
uncocking  a  gun,  and  the  plaintiff  standing  to  see  it,  it  went  off  and 
wounded  him ;  and  at  the  trial  it  was  held  that  the  plaintiff  might  main- 
tain trespass  —  Strange  pro  defendente."  The  marginal  note  in  Nolan's 
edition  of  1795,  not  necessarily  Strange's  own  composition,  is  thist 
*'  Trespass  lies  for  an  accidental  hurt ; "  and  in  that  edition  there  is  a 

1  1  Str.  598. 
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refflreacfl  to  Butler's  N.  P.,  p.  16.  Oa  referring  to  BuUer,  p.  16,  where 
he  la  dealing  with  Weaver  ».  Ward,  I  find  he  writes  as  fpllowe :  '*  So 
(it  is  no  battery)  if  one  soldier  hurt  another  in  exercise ;  but  if  he 
plead  it  he  must  set  forth  the  circumstances,  so  as  to  make  it  appear 
to  the  court  that  it  was  inevitable,  and  that  he  committed  no  negligence 
to  give  occasion  to  the  hurt,  for  it  is  not  enough  to  say  that  he  did  it 
caaaaliter,  et  per  infortunium,  et  contra  v6lv.ntatem  suam ;  for  no  man 
shall  be  excused  of  a  trespass,  unless  it  be  justified  entirely  without  his 
default:  Weaver  v.  Word;  and,  therefore,  it  has  been  holden  tUat  an 
action  lay  where  the  phuntiff  standing  by  to  aee  the  defendant  uncock 
hifi  gun  was  accidentally  wounded :  Underwood  v.  Hewsoo."  On  refer- 
ring  back  to  Wearer  v.  Ward,  I  can  find  nothing  in  the  report  to  show 
tbat  the  court  held,  that  io  order  to  constitute  a  defence  in  the  case  of 
a  trespasa  it  is  necessary  to  show  that  the  act  was  intvitable.  If  in- 
evitaide,  it  would  seem  that  there  was  a  defence  under  the  general  issue'; 
but  a  distinction  is  drawn  between  an  act  which  is  inevitable  and  an  act 
which  ia  excusable,  and  what  Weaver  v.  Ward  really  lays  down  is  that 
"  DO  man  shall  be  excused  of  a  trespass  except  it  may  be  judged  utterly 
without  hia  fault." 

Day  ».  Edwards  *  merely  decides  that  where  a  man  negligently  driven 
a  cart  against  the  plaiDtia*s  carriage,  the  injury  being  committed  hy 
the  imtnediate  act  complained  of,  the  remedy  must  be  trespass,  and 
not  case. 

But  the  cose  upon  which  most  reliance  was  placed  by  the  plaintiff's 
counsel  was  Leame  v.  Bray.*  That  was  an  action  of  trespass  in  which 
the  plaintiff  complained  that  the  defendant  with  force  and  arms  drove 
and  struck  a  chaise  which  he  was  driving  on  the  highway  against  the 
I^aintiff's  curricle,  which  the  plaintiff's  servant  was  driving,  by  means 
whereof  the  servant  waa  thrown  out,  and  the  horses  ran  away,  and  the 
plaintiff^  who  Jumped  out  to  aave  his  life,  waa  injured.  The  facts  stated 
in  the  report  include  a  statement  that  "the  accident  happened  in  a 
dark  night,  owing  to  the  defendant  driving  hia  can-iage  on  the  wrong 
side  of  the  road,  and  the  parties  not  being  able  to  see  each  other ;  and 
that  if  the  defendant  had  kept  his  right  side  there  was  ample  room  for 
the  carriages  to  have  passed  without  injury."  The  report  goes  on  to 
state :  "  But  it  did  not  appear  that  blame  was  imputable  to  the  defend- 
ant in  any  other  respect  as  to  the  manner  of  his  driving.  It  was  there- 
fore objected  for  the  defendant,  that  the  injury  having  happened  from 
negligence  and  not  wilfuU}',  the  proper  remedy  was  by  an  action  on  the 
case,  and  not  of  trespass  vi  et  armit;  and  the  plaiotifi*  was  thereupon 
nonsuited."  On  the  argument  of  the  rale  to  set  aside  the  verdict  the 
whole  discussion  turned  upon  the  question  whether  the  injury  was,  as 
put  by  Lawrence,  J.,  at  p.  596  of  the  report,  immediate  from  the 
defendant'e  act,  or  consequential  only  from  it,  and  in  the  result  the 
nonsuit  was  set  aside.    But  it  clearly  appears  from  the  report  that 

1  6  T.  R.  S4S  (17S4).  *  8  Eut,  G93. 
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there  was  evideace  npon  which  the  Jurj'  might  have  fonod  negligence, 
and  indeed  the  defendant's  counsel  assumed  it  in  the  very  obJectioQ 
which  prevailed  with  Lord  Elleuborough  when  he  nonsuited  the  plain- 
tic  There  is  nothing  in  any  of  the  jadgments  to  show  that  if  in  that 
case  a  piea  had  been  pleaded  denying  any  negligence,  and  the  Jury  had 
found  that  the  defendant  was  not  guilty  of  any  negligence,  but  (for 
instance)  that  the  accident  happened  wholly  through  the  darkness  of 
the  night  making  it  impossible  to  distinguish  one  side  of  the  road  from 
the  other  and  without  negligence  on  either  side,  the  court  would  have 
held  that  the  defendant  would  have  been  liable  cither  in  trespass  or 
in  case. 

All  the  cases  to  which  I  have  referred  were  before  the  Court  of 
Exchequer  in  1875,  in  the  case  of  Holmes  v.  Mather,  and  Bramwell, 
B.,  in  giving  judgment  in  that  case,  dealt  with  them  thus :  "  As  to  the 
cases  cited,  most  of  them  are  really  decisions  on  the  form  of  action, 
whether  case  or  trespass.  The  result  of  them  is  this,  and  it  is  intelli- 
gible enough:  If  the  act  that  does  an  injury  is  an  aut  of  direct  force 
1M  el  armis,  trespass  is  the  proper  remedy  (if  there  ia  any  remedy), 
where  the  act  is  wrongful  either  as  being  wilful  or  as  being  the  result 
of  negligence.  Where  the  act  is  not  wrongful  for  either  of  these  rea- 
sons, no  action  is  maintainable,  though  trcspftss  would  be  the  proper 
form  of  action  if  it  were  wrongful.    That  is  the  effect  of  the  decisions." 

This  view  of  the  older  authorities  ia  in  accordance  with  a  passage 
cited  by  Mr.  Dickens  fi'om  Bacon's  Abridgment,  Trespass,  I.,  p.  700, 
with  a  mai^nal  reference  to  Weaver  v.  Ward.  'In  Bacon  the  word 
"  inevitable "  does  not  find  a  place.  "  If  the  circumstance  which  is 
specially  pleaded  in  an  action  of  trespass  do  not  make  the  act  com- 
pltUDcd  of  lawful "  (by  which  I  understand  justiBable  even  if  purposely 
done  to  the  extent  of  purposely  inflicting  the  injury,  as,  for  instance,  ia 
a  case  of  self-defence)  "  and  only  make  it  excusable,  it  is  proper  to 
plead  tbis  circumstance  in  excuse ;  and  it  is  in  this  case  necessary  for 
the  defendant  to  show  not  only  that  the  act  complained  of  was  acci- 
dental "  (by  which  I  understand,  "  that  the  injury  was  unintentional "), 
"  but  likewise  that  it  was  not  owing  to  neglect  or  want  of  due  caution." 
In  the  present  case  the  plaintiff  sued  in  respect  of  an  injury  owing  to 
the  defendant's  negligence,  — there  was  no  pretence  for  saying  that  it 
was  intentional  so  far  as  any  injury  to  the  plaintiff  was  concerned,  — 
and  the  jury  negatived  such  negligence.  It  was  argued  that  neverthe- 
less, inasmuch  as  the  plaintiff  was  injured  by  a  shot  fVom  the  defend- 
ant's gUD,  that  was  an  injury  owing  to  an  act  of  force  committed  by 
the  defendant,  and  therefore  an  action  would  lie.  I  am  of  opinion  tbnt 
t^is  is  not  so,  and  that  against  any  statement  of  claim  which  the  plain- 
tiff could  surest  the  defendant  must  succeed  if  he  were  to  plead  tlie 
facts  sworn  to  by  the  witnesses  for  the  defendant  in  this  case,  and  the 
Jury  believing  those  facts,  as  they  must  now  be  taken  by  me  to  have 
done,  found  the  verdict  which  they  have  found  as  regards  negligence. 
In  other  words,  I  am  of  opinion  that  If  the  case  is  regarded  as  an 
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action  on  the  case  for  an  injai;  by  negligence  the  plaintitr  has  failed 
to  establish  that  which  is  tiie  rery  gist  of  eucb  an  action ;  if,  on  She 
other  band,  it  is  turned  Into  an  action  for  trespass,  and  the  defendant 
is  (ae  be  must  be)  snppoaed  to  have  pleaded  a  plea  deoyiog  negligence 
and  establiahing  that  the  injuij  was  acddental  in  the  sense  above  ex- 
plained, the  verdict  of  the  Jury  is  equally  fatal  to  the  action.  I  am, 
therefore,  of  (pinion  that  I  am  bound  to  give  Judgment  for  tbe  defend- 
ant As  to  coats,  Qiey  must  follow,  unless  tbe  defendant  foregoes  big 
right  Judgment  for  the  d^endant.^ 


BULLOCK  V.  BABCOCE. 

StnPJtEHS   COUBT  OF  JCDICATDKE,   NkW  ToHK,   OcTOBEB,    1829. 
[BeporUd  in  3  WodtU,  391.] 

Tms  was  an  action  of  trespass,  assault,  and  battery. 

In  1816,  tbe  defendant,  then  being  about  twelve  years  of  age,  shoot- 
ing an  arrow  from  a  bow,  struck  tbe  plaintiff  and  put  out  one  of  his 
eyes,  tbe  plaintiff  being  then  between  nine  and  ten  years  of  age.  The 
plaintiff  and  defendant  were  schoolmates.  The  txiys  attending  tbe 
school  were  assembled  near  tbe  school-house.  One  of  them  had  a  bov 
and  arrow,  with  whluh  he  and  the  defendant  bad  been  shooting  at  a 
mark.  Some  remark  was  made  by  the  plaintiff,  when  tbe  defendant 
said,  "  I  will  shoot  you,"  and  bx^  the  bow  and  arrow  ftom  another  boy 
who  then  held  it  The  plaintiff  ran  into  the  school-house  and  hid 
behind  a  fire-board  standing  before  tbe  fire-place  in  the  school-room. 
The  defendant  followed  to  the  door  of  the  SGhool'4m>m,  and  saying, 
"  See  me  shoot  that  basket,"  discharged  the  arrow.  At  that  moment 
the  plaintiff  raised  his  head  above  the  flre-board,  uid  the  arrow  struck 
him.  There  was  a  basket  standing  on  a  desk  in  the  db%ction  that  the 
arrow  was  aimed.  When  tbe  arrow  was  shot,  there  were  a  number  of 
boys  In  the  school-room.  There  had  been  no  quarrel  between  the  boys. 
The  pliuDtiff,  however,  on  entering  tbe  school-boose,  was  frightened, 
and  said  he  was  afVaid  be  would  be  shot    The  plaintiff  suffered  great 

>  AldenoD  V.  Wuatell,  1  C.  k  E.  SSS ;  Th«  Tirgo,  2G  W.  B.  SST ;  Ifitro-QlTcerina 
Cue,  IB  W»U.  CS4  (jemifa)  ;  Stronw  e.  Whittlesfy,  41  Conn.  G6»  ;  Sntton  o.  Bonnet^ 
114  Ind.  243;  Eolluid  «.  Bartch,  120  Ind.  49  (bm  bUo  Bennett  v.  Foni,  47  Ind. 
Se4) ;  Harrej  e.  Dnnlop,  Hill  &  U.  103  ;  Centra  v.  Finngj,  17  Bub.  94,  S«ld.  wrtck 
WAaerd. 

Bat  ona  who  bj  bluting  tbrowa  rock*  upon  ths  pUintUTi  land  li  liable  in  treapaaa  giuira 
dautwnfrtgil,  irreipectiTa  of  negligent.  Central  Co.  •,  Vandenhenk,  14T41a.  546;  Be'a- 
aenuT  Cn.  I.  Doal^  IBS  Ata.  lU;  Slow  Co.  «.  8aluT  (Ala-lWa),  48  So.  R,  9T4;  Binnlnghaa 
Co. «.  Grover  (Ala.  1609),  48  So.  B.  663;  Hay  v.  Cohoaa  Co.,  9  N.T.  UQ;  Treiuiii  v.  CoboM 
Co.,  9  V.  T.  IM;  9c.  Paler  t.  Deniion,  S8  N.  Y.  416;  Snllivan  v,  Duobam,  ISl  N.  T.  !90; 
Holland  Hoaae  e.  Bainl,  169  N.  Y.  136, 140.  And  the  rule  ii  the  earns  u  to  treepau  to  tbe 
peraon  by  blaating.  Holland  Hotua,  ISl  N.  Y.  SBO;  Tarnei  «.  Degnon  Co.,  n  N.  T. 
Ap.  Div.  IM.  —  Si>. 
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pun  for  two  montlia,  became  blind  (rf  one  eye,  and  for  five  years  was 
disabled  from  attendit^  achool  in  consequflnce  of  the  weakneBS  of  sigbt 
of  the  other  eya.  Hie  mother  became  a  widow;  and  when  the  plain- 
tiff waa  able  to  attend  school,  her  poverty  prevented  his  receiving  an 
ordinary  education.  This  enit  was  commenced  in  1827,  within  a  year 
after  the  plaintiff  attained  his  age. 

The  judge  chained  tbe  Jurj-  that  the  shooting  the  arrow  in  the  school- 
room where  there  were  a  number  of  boys  assembled  was  an  unlawful 
'  act ;  that  it  appeared  to  him  to  have  been,  at  the  least,  groaaly  negligent 
and  unjostillable ;  and  that,  if  Ihe  Jurj  thougbt  so,  they  ought  to  find 
a  verdict  for  the  plaintiET,  with  damages.  The  defendant  excepted. 
The  jury  fomid  for  the  plaintifll  with  {180  damages,  and  a  motion  waa 
now  made  to  set  aside  the  verdict. 

Bt  the  Cocrt,  Marct,  J.  It  is  not,  I  apprehend,  necessary  for  us 
to  say  whether  the  Judge  erred  or  not  in  his  remark  to  the  Jury  that, 
under  the  circnmstances  of  tbe  case,  the  act  of  the  defendant  in  shoot- 
ing the  arrow  in  the  school-room,  where  there  were  a  number  of  schol- 
ars, was  not  lawful ;  for,  if  the  act  in  itself  was  lawful,  and  there  was 
not  a  proper  care  to  guard  against  consequences  injurious  to  others,  the 
actor  must  be  held  responsible  for  such  consequences. 

In  ordinary  cases,  if  the  injury  is  not  tbe  effect  of  an  unavoidable 
accident,  the  person  by  whom  it  is  inflicted  is  liable  to  respond  in  dam- 
ages to  the  sufferer.  Where,  in  shooting  at  butts,  the  archer's  arrow 
glanced  and  struck  another,  it  was  holden  to  be  a  trespass.  Year-Book, 
21  H.  VII.  fol.  28.  So  where  a  number  of  persons  were  lawfully  exer- 
cising themselvcB  at  arms,  one,  whose  gun  accidentally  went  off,  was 
held  liable  in  trespass  for  the  injury  occasioned  by  the  accident. 
Weaver  e.  Ward.  Where,  in  a  dark  night,  the  defendant  got  on  the 
wrong  side  of  the  road,  and  an  injury  ensued  to  the  person  of  the 
plaintiff,  trespass  for  the  damage  was  sustained.  Leame  v.  Bray.<  It 
is  decided  in  the  case  of  Wakeman  v.  Robinson,  if  the  accident  hap- 
pen entirely  without  the  fault  of  the  defendant,  or  any  blame  being 
imputable  to  him,  an  action  will  not  lie.  In  that  case,  the  blame  im- 
putable to  the  defendant  was,  that,  his  horse  being  young  and  spirited, 
he  used  him  without  a  curb  rein ;  that  in  bis  alarm  he  probably  pulled 
the  wrong  rein ;  and  that  be  ought  to  have  oontiuued  on  in  a  straight 
course.  Tbe  Uame  fairly  imputable  to  tbe  defendant,  it  will  be  per- 
ceived, must  have  beeo  slight  indeed,  as  it  certainly  was  in  the  case  of 
the  injury  done  by  the  glancing  of  the  arrow  when  shooting  at  a  mark 
(a  lawful  act),  and  by  the  accidental  discharge  of  the  musket  at  a  train- 
ing ;■  and  yet,  in  each  of  these  cases,  an  action  for  tbe  injury  waa  main- 
tained. Unless  a  rule  is  to  be  applied  to  this  case  different  fh>m  that 
applicable  to  a  transaction  between  adults,  the  proof  waa  moat  abundant 
lo  chaise  the  defendant  with  the  consequences  of  the  injur]'. .  Infanta, 
in  the  same  manner  as  adults,  are  liable  for  trespass,  slander,  assault, 
>  8  EMt,  598. 
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&C.'  Bing.  on  Infancy,  110 ;  8  T.  R.  335  ;  16  Mass.  Rep.  389  ;  2  Inst 
328.    Where  infanta  are  the  actors,  that  might  probably  be  considered 

'  The  liabilitj  of  an  infant  for  his  torts  is  untveretillf  ncogaitfd. 

TUKBhAss,  Y.  B.  35  Hod.  VI.  f.  11.  pi.  18 ;  Buniand  v.  Harris,  U  C.  B.  N.  3.  iG  ; 
Neol  D.  Gillrtt,  23  Codd.  137 ;  Wilson  v.  Ganard,  SB  111.  5t  ;  Peterson  c.  HaCTner,  E» 
Ind.  130  ;  Scott  t>.  Watdon,  4S  Me.  30^  ;  Marshall  i>.  Wiog,  GO  Me.  62 ;  Sikes  e.  John- 
son, IS  Mass.  389  ;  School  District  v.  Bra^oii,  23  N.  H.  607  ;  Campbell  ■>.  Stakra, 

2  Wend.  137  ;  HartEeld  v.  Boper,  21  Weed.  616,  620  ;  Tifft  v.  Ti^  4  D«n.  17S; 
CodUid  v.  Thompwin,  3»  Barb.  318;  Hnchtiagr.  Engel,  IT  Wis.  StO;  Tosbug  v.  Putnsr, 
SO  Wis.  SM;  Voaburg  o.  Pulaey,  86  Wis,  978. 

Trovrr.  Hilli  V.  Grafaim,  1  B.  &  P.  S.  B.  110;  Biistow  r.Ctark,  1  Esp.  1T3;  Tasse  v. 
Smith,  S  Cnnch,  338;  Oliver  v.  HcClellan,  21  Ala.  6TG;  Aihlock  v.  ViTSlI,  39  111.  Ap.  S88; 
Lewis  V.  LitllBSeld,  IE  Me.  333 ;  Caswell «.  Parker,  06  He.  S9  (lemtlt) ;  Hamar  v.  Thwing, 

3  Pick.  493;  Walker  v.  Davis,  1  Gnj,  B06;  Wheeler  Co.  v.  Jacobi,  21  S.  Y.  Sqp.  1006; 
Green  *.  Sperrj,  16  Tt.  390;  Baxter  v.  Bush,  29  Yt.  4SG. 

Cabb  rOR  Dkceit.    Fitts  v.  Hall,  0  K.  H.  141;  Wood  v.  Tance,  1  N.  &  HcC  197. 
Case  for  Defamation.    Hodsman  «.  Griasell,  Soy,  128 ;  Fears  «.  Riley,  US  Ho.  4>. 

Case  for  Neouoskck.    Hnmphny  «.  Donglaas,  10  Yt  71  Accord. 

See,  further,  Rabbins  r.  Monnt,  Robt.  GG8,  660  ;  Hanks  v.  Deal,  S  McC.  267. 

In  Scott  V,  Watson,  mpra,  Appleton,  J.,  said  :  "Nor  is  his  infanoj  anj  defence, 
for  infants  are  liable  for  torts.  .  .  .  The  parent  is  not  answerable  for  the  torts  of  hi* 
minor  child,  committed  in  his  absence  and  without  his  anthority  or  approval,  but  the 
minor  is  answerable  therefor.  Tiffi  r.  Tifft,  1  Denio,  177.  The  ninOT  is  not  exempt 
from  liability,  thoagh  the  trespass  was  committed  by  the  express  command  of  the 
father.     Humphrey  «.  Douglass,  10  Vt.  71- 

"  Nor  can  the  defendant  derive  any  support  from  the  scriptnral  injunction  to  chil- 
dren of  obedience  to  their  parents,  invoked  in  defence.  No  such  coustmction  can  be 
given  to  the  command,  'Children,  obey  jonr  parents  in  the  Lord,  for  this  is  right,'  as  to 
sanction  or  jastify  the  trespass  of  tbe  son  upon  the  land  of  another,  and  the  asporta- 
tion of  his  crops,  even  thoogb  dona  by  the  express  commands  of  hia  father.  The 
defence  is  as  unsound  in  its  theology  as  it  is  laseless  in  Its  law."  (a) 

May,  J.,  dissented,  saying :  "  I  am  not  i^tiite  satisfied  with  either  the  law  or  the 
theology  of  the  opinion  in  this  case.  That  sins  of  ignorauce  may  be  winked  at,  is  both 
a  dictate  of  reason  and  of  Scripture.  It  is  true,  as  a  general  rale,  that  infants  who 
have  arrived  at  the  age  of  discretion  are  liable  for  their  tortious  acts.  But,  for  the  pro-  - 
tectiou  of  infants,  ought  not  the  mle  to  be  limited  to  cases  where  tbe  InSint  acts  under 
mich  circnmstaDces  that  lu  muil  knom  or  be  prtiumtd  to  kjunn  that  the  acts  which  he 
commits  are  unauthorized  and  wrong,  when  it  appears  that  in  the  commiaaion  of  the 
ads  be  was  under  the  control  and  direction  of  his  fatber  ?  WiU  not  an  opposite  doc- 
trine tend  to  encourage  disobedience  in  the  child,  and  thus  he  snhversive  of  the  best 
interests  of  the  community  t  Will  it  not  also  tend  to  subject  him  to  embarrassment 
and  insolvency  when  he  shall  arrive  at  fnll  age  T  If  all  the  members  of  a  &mily  ander 
Bge  are  to  be  held  liable  in  trespass  or  trover  for  the  food  which  they  eat^  when  that 
food  is  in  fact  the  property,  of  another,  bat,  bung  set  before  them,  they  partake  of  it, 
in  ignorance  of  each  fact,  by  the  command  or  direction  of  the  paient,  and  under  tha 
belief  that  it  is  bis,  will  not  snch  a  doctrine  b«  in  conflict  with  the  principle  that  the- 
common  law  is  intended  as  a  shield  and  protection  against  tbe  improvidence  of  infancy! 
While  the  decided  cases  upon  this  subject  seem  to  be  limited  to  cases  of  contract,  is 
there  not  the  same  teeson  for  extending  it,  and  applying  it  to  cases  like  tbe  one  befoie 
us  t  In  all  the  cases  which  1  have  examined  In  which  in&nts  have  been  held  liable^ 
the  proof  shows  acts  of  positive  wrong  committed  under  circumstances  where  the  infant 
nnist  have  known  the  natare  and  character  of  his  acts.  It  the  doctrines  of  the  opinion 
are  to  prevail  in  a  ease  like  Ibis,  then  the  common  law  is  but  the  rerlval  of  the  old 

(a)  Smith  9.  Eron,  96  N.  Ca.  392,  897 ;  Humphrey  n.  Douglass,  10  Yt.  71 ;  Bnch' 
dug  c.  Engel,  17  Wis.  230  Jeeord.  —Ed. 


.y  Google 


SECT.  VI.]  BEOWK  V.   KEHDALL.  79 

aD  nnsToidsble  accident  which  wonltl  not  be  so  ooniidered  where  the  ac- 
tors are  adultfi ;  bnt  such  a  distinction,  if  it  exists,  does  not  apply  to  tbia 
case.  The  liability  to  answer  in  dam^es  fur  trespass  does  not  depend 
upon  the  mind  or  capacity  of  the  actora  ;  for  idiots  and  lunatics,  as  we 
see  by  the  case  reported  in  Hobart,  are  responsible  in  tbe  action  of  tres- 
pass for  iiyuries  inflicted  by  them.     1  Cbit.  Fl.  66. 

Motion  for  a  »t«M  trial  denied,^ 


GEORGE  BROWN  v.   GEORGE  K.  KENDALL. 

Is   THB    SCFREMK    JUDICIAL    CoURT,    MaSSACHCSETTS,    OCTOBER    TEBK, 

1850. 

[Rtportid  in  6  Cnihing,  292.] 

This  was  an  action  of  trespass  for  assault  and  battery,  originally, 
commenced  against  George  K.  Kendall,  tbe  defendant,  who  died  pend- 
ing the  suit,  and  his  executrix  was  snmmoned  in. 

It  appeared  in  evidence,  on  the  trial,  which  was  before  Wells,  C.  J., 
in  the  Court  of  Common  Pleas,  tiiat  two  d<^,  belonging  to  the  plaintiff 
and  the  defendant,  respectively,  were  fighting  in  the  presence  of  their 
masters ;  that  the  defendant  took  a  stick  about  four  feet  long,  and  com- 
menced beating  the  d<^  in  order  to  separate  them ;  that  the  plaintiff 
was  looking  on,  at  the  distance  of  about  a  rod,  and  that  be  advanced  a 
step  or  two  towards  tbe  dogs.  In  their  struggle,  the  dogs  approached 
the  place  where  the  plaintiff  was  standing.  The  defendant  retreated 
backwards  bom  before  the  d<^,  striking  them  as  he  retreated ;  and  as 
he  approached  the  plaintiff,  with  hia  back  towards  him,  in  raising  his 
sUck  over  his  shoulder,  in  order  to  strike  the  dc^,  he  accidentally  hit 
the  plaintiff  in  tbe  eye,  inflicting  upon  him  a  severe  injury. 

Whether  it  was  necessary  or  proper  for  the  defendant  to  interfere  iu 
the  fight  between  the  dogs ;  whether  the  interference,  if  called  for,  was 
in  a  proper  manner,  and  what  d^ree  of  care  was  exercised  by  each 
party  on  the  occasion ;  were  the  subject  of  controversy  between  tb6 
parties,  upon  all  the  evidence  in  the  case,  of  which  the  foregoing  is  an 
outline. 

The  defendant  requested  the  judge  to  instract  the  jury,  that  "  if  both 
the  plaintiff  and  defendant  at  the  time  of  the  blow  were  using  ordinary 
care,  or  if  at  that  time  the  defendant  was  using  ordinary  care  and  the 
plaintiff  was  not,  or  if  at  that  time  both  plaintiff  and  defendant  were  not 
using  ordinary  care,  then  the  plaintiff  could  not  recover." 

doctrine  that  tLe  parents,  by  eating  soar  !(rapes,  hare  wt  the  chiUrrn's  teeth  on  edg«. 
The  rule  that  a  servant  who  acts  in  ignorsnce  of  the  rights  of  hia  principal  ia  to  !« 
held  liable  for  hia  acta,  does  not  fnlL  vitiiin  tbe  principles  for  which  I  contend."  — Ed. 
1  Welch  v.  Darand,  S6  Cona.  183;  Flinn  t.  Stata,  34  Ind.  2H;  Patenoa  v.  Hafaer,  » 
Ind.  130;  Htnerir.  Corbin,  UT  lad.  450;  Commonwealths.  LitUr,  IS  Phil*.  409 ;  To>bu^ 
•.Patnej.SOWl*.  (33;  Toabuigc.  Fatnejr;  W  Wi«.n8.i<:oiirtf.— Ed, 
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The  defeodant  ftirther  requested  the  Judge  to  icBtrnct  tiie  Jury,  that, 
"  under  the  circumstaaces,  if  the  plaintiff  vaa  aaiog  ordinarj'  care  and 
the  defeodant  was  not,  the  plaintiff  ooald  not  recover,  aud  that  the  bur- 
den of  proof  on  all  these  propositions  was  on  the  plaintiff." 

The  Judge  declined  to  give  the  instructions,  as  above  requested,  but 
left  the  case  to  the  jury  under  the  following  instructions  :  "  If  the  de- 
fendant, in  beating  the  dogs,  was  doing  a  uecessary  act,  or  one  which  it 
was  his  duty  under  the  circnmstances  of  the  case  to  do,  and  was  doing 
it  in  a  proper  way;  then  he  was  not  reaponsible  in  this  action,  pro- 
vided he  was  using  ordinary  care  at  the  time  of  the  blow.  If  it  was 
not  a  necessary  act ;  if  he  was  ntit  in  duty  bound  to  attempt  to  part 
the  dogs,  but  might  with  propriety  interfere  or  not  as  he  chose ;  the 
defendant  was  responsible  for  liie  consequences  of  the  blow,  unless  it 
appeared  that  he  was  in  the  exercise  of  extraordinary  care,  so  that  the 
accident  was  inevitable,  using  the  word  inevitable  not  in  a  strict  but  a 
popular  sense." 

*'  I^  however,  the  plaintiff,  when  he  met  with  the  injurj',  was  not  in 
the  exercise  of  ordinary  care,  he  cannot  recover,  and  this  rule  applies, 
whether  the  interference  of  the  defendant  in  the  flgbt  of  the  dogs  was 
necessary  or  not.  If  the  Jury  believe,  that  it  was  the  duty  of  the  defend- 
ant to  interfere,  then  the  burden  of  proving  negligence  on  the  part  of 
the  defendant,  and  ordinary  care  on  the  part  of  the  plaintiff,  is  on  the 
plaintiff.  If  the  jury  believe,  that  the  act  of  interference  in  the  fight 
was  unneoessar}-,  then  the  burden  of  proving  extraordinary  care  on 
the  port  of  the  defendant,  or  want  of  ordinary  care  on  the  part  of  the 
plidatiff,  is  OD  defendant." 

The  Jury  under  these  instructions  retomed  a  verdict  for  the  plaintiff; 
irherenpon  the  defendant  allied  exceptions. 

This  case  was  argued  at  the  sittings  in  Boston,  in  January  last,  by 
j:  G.  AbboU,  for  the  defendant,  and  by  B.  F.  Sutler  and  A.  W.  Fwrr, 
for  the  plaintiff. 

Shaw,  C.  J.  This  is  an  action  of  trespass,  vi  et  armia,  brought  by 
George  Brown  against  Geoi^  K.  Kendall,  for  an  assault  and  battery ; 
and  the  original  defendant  having  died  pending  the  action,  his  execu- 
trix has  been  summoned  in.  The  rule  of  the  common  law,  by  which 
this  action  would  abate  by  the  death  of  either  paity,  is  reversed  in  this 
Commonwealth  by  statute,  which  provides  that  actions  of  trespass  for 
aeaaalt  and  battery  shall  survive.' 

The  facts  set  forth  in  the  bill  of  exceptions  preclnde  the  supposition, 
that  the  blow,  inflicted  by  the  hand  of  the  defendant  upon  the  person  of 
the  plaintiff,  was  intentional.  The  whole  case  proceeds  on  the  assump- 
tion, that  the  damage  sustained  by  the  plaintiff,  from  the  stick  held  by 
the  defendant,  was  inadvertent  and  unintentional ;  and  the  case  involves 
the  question  how  fiw,  and  under  what  qualifications,  the  party  by  whose 
aoconscious  act  the  damage  was  done  Is  responsible  for  it.    We  use  tbe 

1  Eer.  8tt  c.  98,  j  r. 
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term  "  unintentional"  rather  than  icToluntaryi  because  in  some  of  the 
cases,  it  is  stated,  that  the  act  of  holding  and  using  a  weapon  or  instru' 
mcnt,  the  movement  of  which  is  the  immediate  cause  of  hurt  to  another, 
la  a  voluntary  act,  although  its  particular  effect  in  hitting  and  hurting 
another  is  not  within  the  purpose  or  intention  of  the  party  doing  the 
act. 

It  appears  to  ns,  that  some  of  the  confusion  in  the  cases  on  this  sub- 
ject has  grown  out  of  the  long-vexed  question,  under  the  rule  of  the 
common  law,  whether  a  party's  remedy,  where  he  has  one,  should  be 
songht  in  an  action  of  the  case,  or  of  treapase.  This  is  very  distin- 
guishable iVom  the  question,  whether  in  a  given  case,  any  action  will 
lie.  The  result  of  these  cases  is,  that  if  the  damage  complained  of  is 
the  immediate  effect  of  Uie  aet  of  the  defendant,  trespass  vi  et  armis 
liea;  if  consequential  only,  and  not  immediate,  case  is  the  proper 
remedy.    Leame  v.  Bray,^  Uuggett  v.  Montgomery.* 

In  these  discussions,  it  is  frequently  stated  by  Judges,  that  when 
one  receives  injury  fYom  the  direct  act  of  another,  trespass  will  lie. 
But  we  think  tbia  is  said  in  reference  to  the  question,  whetiier  tres- 
pass and  not  case  will  lie,  assuming  that  the  Eacts  are  such,  tliat  some 
action  will  lie.  These  dicta  are  no  authority,  we  think,  for  holding, 
that  damage  received  by  a  direct  act  of  force  from  another  will  be  suffi- 
cient to  malntaia  an  action  of  trespass,  whether  the  act  was  lawftil  or 
unlawnil,  and  neither  wilful,  intentional,  or  careless.  In  the  principal 
case  cited,  Leame  v.  Bray,  the  damage  arose  from  the  act  of  the  de- 
fendant, in  driving  on  the  wrong  side  of  the  road,  in  a  dari£  night, 
which  was  clearly  negligent,  if  not  unlawful.  In  the  course  of  the  sigu- 
ment  Of  that  case  (p.  595),  Lawrence,  J.,  said :  "  There  certainly  are 
cases  in  the  books,  where,  the  injury  being  direct  and  immediate,,  tres- 
pass has  been  holden  to  lie,  though  the  injury  was  not  intentional." 
The  term  "injury"  implies  something  more  than  damage;  but,  inde- 
pendenUy  of  tliat  consideration,  the  proposition  may  be  true,  because 
though  the  injur}'  was  unintentional,  the  act  may  have  been  unlawful 
or  negligent,  and  the  cases  cited  by  him  are  perfectly  consistent  with 
that  supposition.  So  the  ssme  learned  judge  in  the  same  case  says 
(p.  597),  "  No  doubt  trespass  lies  against  one  who  drives  a  carriage 
against  another,  whether  done  wilfully  or  not."  But  he  immediately 
adds,  "  Suppose  one  who  is  driving  a  carri^e  is  negligently  and  heed- 
lessly looking  about  him,  without  attending  to  the  road  when  persons 
are  passing,  and  thereby  runs  over  a  child  and  kills  him,  is  it  not  man- 
slaughter? and  if  so,  it  must  be  trespass  ;  for  every  manslaughter  in- 
cludes trespass ; "  showing  what  he  understood  by  a  case  not  wiirul. 

We  think,  as  the  result  of  alt  the  authorities,  the  rule  is  correctly  stated 
by  Mr.  G-reenleaf,  that  the  plaintiff  must  come  prepared  with  evidence 
to  show  either  that  the  intention  was  unlawful,  or  that  the  defendant 
was  in  fault;  for  if  the  injury  was  unavoidable,  and  the  conduct  of  the 

1  3  Em^  E98.  >  2  N.  K.  US,  Dnj'i  Ed.,  and  Dotaa. 
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'  defendant  was  free  from  blame,  he  will  not  be  liable.*  Wakeman  t>. 
Bobinson.  If,  in  the  prosecution  of  a  lawful  act,  a  casualty  purely 
accidental  arises,  no  action  can  be  supported  for  an  injury  arising  there- 
from. Davis  V.  Saunders,*  Vincent  v.  Stinehour.*  In  applying  these 
rules  to  the  prasent  case,  we  can  perceive  no  reason  why  the  instruc- 
tions asked  for  by  the  defendant  ought  not  to  have  been  given ;  to  this 
effect,  that  if  both  plaintiff  and  defendant  at  the  time  of  the  blow  were 
using  ordinary  care,,  or  if  at  that  time  the  defendant  was  using  ordinary' 
care,  and  the  plaintiff  was  not,  or  if  at  that  time,  both  the  plaintiff 
and  defendant  were  not  using  oi'dinary  care,  then  the  plaintiff  coold 
not  recover. 

In  nsing  this  term,  ordinary  care,  it  may  be  proper  to  state,  that 
what  constitutes  ordinary  care  will  vary  witlt  the  circumstances  of  cases. 
In  general,  it  means  that  kind  and  degree  of  care,  which  prudent  and 
cautious  men  would  use,  such  as  is  i-equired  by  the  exigency  of  the 
case,  and  such  as  is  necessary  to  guard  gainst  probable  danger.  A 
man,  who  should  have  occasion  to  discharge  a  gun,  on  an  open  and 
extensive  marsh,  or  in  a  forest,  would  be  required  to  use  less  circum- 
spection and  care,  than  if  he  were  to  do  the  same  thing  in  an  inhabited 
town,  village,  or  city.  To  make  an  accident,  or  casualty,  or,  as  the  law 
sometimes  states  it,  inevitable  accident,  it  must  be  siicti  an  accident  as 
the  defendant  could  not  have  avoided  by  the  use  of  the  ki  nd  and  d^ree 
of  care  necessary  to  the  exigency,  and  In  the  circumstances  in  which  he 
was  placed. 

We  are  not  aware  of  any  circumstances  in  this  case,  requiring  a  dis- 
tinction between  acts  which  it  was  lawful  and  proper  to  do,  and  acts  of 
l^al  duty.  There  are  cases,  undoubtedly,  in  which  officers  arc  bound 
to  act  under  process,  for  the  legality  of  which  thej'  are  not  responsible, 
and  perhaps  some  others  in  which  this  distinction  would  be  impoitant. 
We  can  have  no  doubt  that  the  act  of  the  defendant  in  attempting  to 
part  the  fighting  d<^,  one  of  which  was  his  own,  and  for  the  injurious 
acts  of  which  he  might  be  responsible,  was  a  lawfiil  and  proper  act, 
which  he  might  do  by  proper  and  safe  means.  If,  then,  in  doing  this 
act,  using  due  care  and  all  proper  precautions  necessary  to  the  exigency 
of  the  case,  to  avoid  hurt  to  others,  in  raising  his  stick  for  that  purpose, 
he  accidentally  hit  the  plaintiff  in  bis  eye,  and  wounded  him,  this  was  the 
result  of  pure  accident,  or  was  involuntary  and  unavoidable,  and  there- 
fore the  action  would  not  lie.  Or  if  the  defendant  was  chargeable  with 
some  negligence,  and  if  the  plaintiff  was  also  chargeable  with  negli- 
gence, we  think  the  plaintiff  cannot  recover  without  showing  that  the 
damage  was  caused  wholly  by  the  act  of  the  defendant,  and  that  the 
plaintiff's  own  negligence  did  not  contribute  as  an  efficient  cause  to 
produce  it. 

The  court  instructed  the  Jury,  that  if  it  was  not  a  necessarj-  act,  and 

^  2  Greenl.  Et.  {{  85~«2. 

■  S  Chit.  R.  SS9 ;   Com.  Dig,  Battery,  A.  (Oaj's  Ed.)  and  nolea. 
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the  defendant  was  not  in  duty  bound  to  part  the  dc^,  but  miglit  witli 
propriety  interfere  or  not  as  he  chose,  the  defendant  was  reaponeible 
for  the  consequences  of  the  blow,  unless  it  appeared  that  he  was  in 
the  exercise  of  extraordinary  care,  so  that  the  accident  was  inevitable, 
using  the  word  not  in  a  strict  but  a  popular  sense.  This  is  to  be  taken 
in  connection  with  the  charge  afterwards  given,  that  if  the  jurj-  believe<l, 
that  the  act  of  interference  in  the  fight  was  unnecessary  (tbut  is,  as 
before  explained,  not  a  duty  incumbent  on  the  defendant),  then  the 
burden  of  proving  estiaordiuary  care  on  the  part  of  the  defendant,  or 
want  of  ordinary  care  on  the  part  of  plaintiS*,  was  on  the  defendant. 

The  court  are  of  opinion  that  these  directions  were  not  couformable 
to  law.  If  the  act  of  hitting  the  plaintiff  was  unintentional,  on  the  part 
of  the  defendant,  and  done  in  the  doing  of  a  lawful  act,  tbeo  the  defend- 
ant was  not  liable,  unless  It  was  doue  in  the  want  of  exercise  of  due 
care,  adapted  to  the  exigency  of  the  case,  and  therefore  such  want  of 
due  care  became  part  of  the  plaintiff's  case,  and  the  burden  of  proof 
was  on  the  plaintiff  to  establish  it,'  Povxra  v.  EusaeU,*  Tourtellat  v. 
Jiosebrook.* 

Perhaps  the  learned  Judge,  by  the  use  of  the  term  extraordinary 
care,  in  the  above  charge,  explained  as  it  is  by  the  context,  may  have 
intended  nothing  more  than  that  increased  degree  of  care  and  dili- 
gence, which  the  exigency  of  particular  circumsUnces  might  require, 
and  which  men  of  ordinary  care  and  prudence  would  use  under  like 
circumstances,  to  guard  against  danger.  If  such  was  the  meaning  of 
this  part  of  the  charge,  then  it  does  not  differ  from  our  views,  as  above 
explained.  But  we  are  of  opinion,  that  the  other  part  of  the  chai^, 
that  the  burden  of  proof  was  on  the  defendant,  was  incorrect.  Those 
facts  which  are  essential  to  enable  the  pl^ntiff  to  recover,  he  takes  the 
burden  of  proving.  The  evidence  may  be  offered  by  the  plaintiff  or  by 
the  defendant ;  the  question  of  due  care,  or  want  of  care,  may  be  essen- 
tjally  connected  with  the  main  facta,  and  arise  from  the  same  proof; 
but  the  effect  of  the  rule,  as  to  the  burden  of  proof,  is  this,  that  when 
the  proof  is  all  in,  and  before  the  Jury,  from  whatever  aide  it  comes,  and 
whether  directly  proved,  or  inferred  fi'om  circumstances,  if  it  appears 
that  the  defendant  was  doing  a  lawful  act,  and  unintentionally  hit  and 
hurt  the  plaintiff,  then  unless  it  also  appears  to  tiie  satisfaction  of  the 
jury,  that  the  defendant  is  chargeable  with  some  fault,  negligence,  care- 
iessnesB,  or  want  of  prudence,  the  plaintiff  foils  to  sustain  the  burden 
of  proof,  and  is  not  entitied  to  recover.  .A^  trial  ordered.* 

»  2  GreenL  Et.  j  85.  «  13  Pick.  99,  79.  »  11  Met  490. 

*  Nitro-Olycenne  Caw,  16  Wall.  524,  S3g  (aembU)  ;  Uorria  tr.  Piatt,  32  Conn.  75, 
84-90  (defeEiiIaat  In  defending  himself  lawrnllj  against  A.  fired  a  pistol  at  A.,  but 
accidentally  hit  tba  plaintiff) ;  Paiton  v.  Bojer,  67  lU.  1S3  (facta  dmilar  to  those  ia 
Horrii  V.  Flatt,  nipra)  (Crabtrae  «.  Dawaon,  119  Kj.  148),  Accord.  —  En. 
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BASELY  V.  CLARKSON. 
In  THE  Enio's  Bench,  Micbaelkas  Terh,  1681. 
[Rtporled  in  3  Levita,  37.] 
Tbespass  for  breaking  his  close  called  the  balk  and  the  hade,  and 
cutting  hie  grass,  and  carrj'ing  it  awaj'.    The  defendant  disclaims  any 
title  In  the  lands  of  the  plaintiff,  but  says  that  he  haUi  a  balk  and 
hade  adjoining  to  the  balk  and  hade  of  ibe  plaintiff;  and  in  mowing 
his  own  land  he  involuntaril}-  and  by  mistake  mowed  down  some  gi'ass, 
growing  upon  the  balk  and  hade  of  the  plaintiff,  intending  only  to 
mow  the  grass  upon  his  own  balk  and  hade,  and  caiTied  the  groes, 
&c.,  gucB  est  eadem,  &c.    El  quod  ante  emanationem  brevis  he  ten- 
dered to  the  plaintiff  28.  in  satisfaction ;  and  that  29.  was  a  sufficient 
amends.    Upon  this  the  plaintiff  demurred,  and  had  judgment;  for 
it  appears  the  fact  was  voluntary,  and  his  intention  and  knowledge 
are  oot  traTersable :  they  cannot  be  known. 


HIGGINSON  V.  YORK. 

Sdpbeue  Jodiciai.  Cocrt,  Massachcsktts,  Jcnb  Tebu,  1809. 

[lUporttd  in  S  Mattachatelti  Reports,  341.] 

Tbbspass  for  breaking  and  entering  the  close  of  the  plaintifl^,  called 
Burnt  Coat  Island,  and  taking  and  canning  away  three  hundred  cords 
of  the  plaintiffs'  wood. 

Upon  the  general  issne  pleaded  and  Joined,  the  action  was  tried  at 
the  sittings  after  the  last  June  term  in  this  county,  and  &  verdict  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  tho  following 
facts  contained  in  the  Judge's  report 

In  the  year  1805,  the  defendant,  being  mast«r  of  a  vessel  rognlnrly 
employed  in  the  coasting  trade,  was  applied  to  by  one  Kenniston,  who 
was  then  a  trader  in  the  town  of  Sedgwick,  to  take  a  cargo  of  wood 
n\>m  the  said  island  to  Boston.  He  accordingly  went  to  tlie  island  with 
Kenniston,  took  on  board  his  Tesscl  thirty  or  forty  cords  of  wood,  and 
carried  the  same  to  Boston,  where  it  was  sold,  and  the  proceeds  thereof 
accounted  for  by  the  defendant  to  Kenniston. 

It  was  also  in  evidence  that  one  Fhinncy,  without  right  or  authority^ 
bad  cnt  the  wood  in  question,  and  sold  it  to  Kennbton,  previously  to 
bis  agreement  with  the  defendant  to  carry  it  to  Boston. 

There  was  no  evidence  that  the  defendant  had  any  knowledge  of  tho 
trespass  committed  by  Phinney,  or  that  he  was  in  any  manner  con- 
cerned, or  aiding  or  assisting  therein,  other  than  by  going  to  the  island^ 
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and  taking  the  wood  upon  freight  as  aforesaid.    The  title  of  the  plain- 
tiffs  to  the  island  was  not  qaestioiied. 

The  cause  was  submitted  without  argument.  The  court  did  not  hesi- 
tate in  giving  their  opinion  in  favor  of  the  action,  observing  that  the 
defendant  was  clearly  a  trespasser  in  goiog,  without  tlie  lioeuse  of  the 
owner,  upon  the  island  of  the  plaintiO^ ;  and  supposing  Lis  takiag 
the  wood  there  to  be  a  mistake  as  to  the  rights  of  Kenniston,  and  that 
under  this  mistake  K.  had  tieen  paid  the  full  value  of  the  wood  taken 
faj'  York,  neither  the  mistake  nor  the  accommodation,  as  being  between 
joint  treHpaaeers,  was  any  answer  to  the  lawful  owner,  snstainiiig  tho 
injury  to  his  soil  or  the  loss  of  his  chattels.  For  when  taken,  the  wood, 
being  cut  and  separated  fiom  the  aoil,  was  the  personal  property  of  tho 
plaintiffs. 

The  doubt  in  this  case,  which  probably  occasioned  it  to  be  reserved, 
was  a  mistaken  apprehension  that  E.  &  Y.  were  to  be  constructively 
connected  with  Fhinney  in  his  original  trespass  in  cutting  the  wood. 
But  the  causes  of  action  are  entirely  distinct  P.  acquired  no  prop- 
erty in  the  wood  by  cutting  it,  as  agunat  the  owners  of  the  soil ;  S.. 
could  acquire  none  fh>m  him,  and  could  transfer  none  to  the  present 
defendant;  and  these  last  broke  the  close  of  the  plaintiffs  in  going 
upon  their  island,  and  were  trespaaeera,  and  aa  such  are  chai^abie  in 
damages,  at  least  to  the  value  of  the  wood  taken  and  carried  away. 

Judgment  according  to  tho  verdict.^ 


WAEEMAN  D.  ROBINSON. 

Ih  TBS  CoioioK  Fleas,  April  29,  1828. 
[ReporUd  in  1  Biaghom,  SI3.] 

Tbesfass  for  driving  against  plaintiff's  horse,  and  iqJnriDg  him 
with  the  shaft  of  a  gig.  Plea :  General  issue.  There  was  alao  a 
special  plea,  which  was  not  supported  by  the  defendant's  evidence  at 
the  trial. 

The  case  then  made  out  (London  sittings  after  last  Michaelmas  term) 
was  aa  follows :  — 

The  plaintifi's  wagon  and  horses  were  proceeding  slowly  along  their 
proper  side  of  the  road  towards  London.  The  defendant  was  coming 
fh)m  London  in  a  gig,  at  the  rate  of  seven  or  eight  miles  an  hour. 
When  the  defendant  was  near  the  plaintiS'B  wagon,  a  coach  proceed- 
ing towards  London  approached  them  on  the  aide  of  the  road  oppo- 

1  BaawJl «.  Iri^,  IS  Ala.  ISl;  Oivetia  v.  Emdiii^  IS  ALk  e4S;  Allison  r>.  Little, 
86  Ind.  eiS  (KmiU);  Btovav.  Neal,  S6  Me.  407;  Atlantic  Co.  v.  Maryland  Co.,  83 
Ud.  ISS;  Perkins  o.  Haeklemtn,  S6  Uist.  41;  Pearson  v.  Inlow,  20  Uo.  Z22;  Herdia 
s.  Toong,  eS  Pa.  17S;  LnttieU  >.  Hateu,  8  SnMd,  20^  SmaU  v.  Bill,  47  VL  486} 
BBkton  V.  WmIc  4S  Wia.  BU -iMotA — Bn. 
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Bite  to  that  wbicli  was  occnpied  by  the  wagon.  The  derendant  drove 
between  the  co&ch  and  the  wagon ;  nod  though  in  the  interval  there 
was  rooni  for  two  or  three  carriages  abreast,  the  horse  of  the  defend- 
ant plunged,  and,  running  ttie  shaft  of  the  gig  i^ainst  one  of  the  plam- 
tlCTe  wagon  horses,  so  injured  him  that  be  afterwards  died. 

The  defence  set  up  was  that  the  defendant's  horse,  being  A-fghteDcd 
by  the  near,  noisy,  and  rapid  approach  of  a  butcher's  cart,  became 
ungovernable ;  that  the  injur)'  being  thus  occasioned  by  unavoidable 
accident,  without  any  negligenc-e  or  default  on  the  part  of  the  defend- 
ant, be  was  not  in  any  way  responsible  foi'  the  consequences.  The 
weight  of  evidence,  however,  went  to  establish  that  the  defendant's 
horse  was  young  and  spirited ;  that  he  had  no  curb-chain ;  that  the 
defendant  in  his  alarm  pulled  the  wrong  rein  ;  and  that  he  ought  to 
have  continued  in  a  straight  course,  allowing  the  coach  to  pass  betweea 
him  and  the  wagon. 

The  learned  judge  who  presided  directed  the  Jurj',  atter  a  full  sum- 
ming up,  that,  this  being  an  action  of  trespass,  if  the  injury  was  occa- 
sioned by  an  immediate  net  of  the  defendant,  it  was  immaterial  whether 
that  act  was  wilful  or  accidental.  He  did  not  direct  them  to  consider 
whether  the  accident  was  occasioned  by  any  negligence  or  default  on 
the  part  of  the  defendant,  or  was  wholly  unavoidable;  nor  was  he 
requested  to  do  so  by  the  defendant's  counsel.  The  jury  found  a  ver- 
dict for  the  plaintiff. 

I'ell,  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  of  an  alleged 
misdirectJOQ. 

Vauffhan,  Serjt,  opposed  the  rule.' 

Dallas,  C.  J.  If  the  accident  happened  entirely  without  default  on 
the  part  of  the  defendant,  or  blame  imputable  to  him,  the  action  does 
not  lie ;  but,  under  all  the  circumstances  that  belong  to  it,  I  regret  that 
this  case  comes  before  the  court.  The  action  was  trespass,  and  the 
trespass  was  clearly  made  out  against  the  defendant.  It  has  been  con- 
tended, indeed,  that  the  defendant  would  not  have  been  liable  under 
any  form  of  action ;  but,  upon  the  facts  of  the  case,  if  I  had  presided 
at  the  trial,  I  should  have  directed  the  Jury  that  the  plaintiff  was  en- 
titled to  a  verdict ;  because  the  accident  was  clearly  occasioned  by  the 
default  of  the  defendant.  The  weight  of  evidence  was  all  that  way. 
I  am  now  called  upon  to  grant  a  new  trial,  contrar}-  to  the  Justice  of 
the  case,  upon  the  gronnd  that  tbe  jury  were  not  called  on  to  consider 
whether  the  accident  was  unavoidable,  or  occasioned  by  the  fault  of 
the  defendant.  There  can  be  no  doubt  that  the  learned  judge  who  pre- 
sided would  have  taken  the  opinion  of  tbe  jury  on  that  f^^und,  if  he 
had  been  requested  so  to  do;  and,  under  all  the  circumstances,  I  am 
of  opinion  that  a  new  trial  ought  not  to  be  granted  in  this  case. 

Bdsbocob,  J.,  concurred,  and  the  rule  was  discharged.* 

1  Ths  BTgntneDta  of  counsel  are  omitted.  —  En. 
*  IVyne  «.  Smith,  i  Dann,  497  Accord.  —  Eat, 
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HOBABT  V.  HAGGET. 

Sdpbehe  Judicial  ^Court,  Maine,  April  Teek,  1885. 

[Btporltd  in  a  Fairfield,  67.] 

Trespass  for  the  alleged  taking  and  converting  to  his  own  use  by 

Uie  defendant,  of  an  ox,  the  property  of  the  plaintiff.     The  general 

luae  waa  pleaded  and  Joined.  Verdict /'or  the  plaintiff } 

Pakris,  J.  The  ox  taken  by  the  defendant  waa  the  property  of  the 
plaintiff;  and  although  the  defendant  attempted  to  prove  that  he  par- 
chased  that  ox,  and  consequently  had  a  right  to  take  it,  the  attempt 
wholly  failed.  He  may  have  considered  himself  aa  the  purchaser ;  but 
unleas  the  plaintiff  assented  to  it,  no  property  passed.  The  assent  of 
both  minds  was  necessary  to  make  tha  contract.  The  court  below 
charged  the  Jury  that  if  they  were  satisfied  there  had  been  an  innocent 
mistake  between  the  parties,  and  that  the  defendant  had  supposed  he 
had  purchased  the  ox  in  questjon,  when,  in  fact,  the  plaintiff  supposed 
he  was  not  selling  that  ox,  but  another,  that  tbey  would  find  for  the 
plaintiff.  The  jury,  having  found  for  the  plaintiff,  have  virtnally  fonnd 
that  he  did  not  sell  the  ox  in  controversy ;  and  the  question  is  raised 
whether  tha  defendant  is  liable  in  trespass  for  having  taken  it  by  mis* 
take.  It  is  contended  that,  where  the  act  complained  of  is  involuntary 
and  without  fault,  trespass  will  not  lie,  and  sundry  authorities  have  been 
referred  to  in  support  of  that  position. 

But  the  act  complained  of  in  this  case  was  not  involuntary.  The 
taking  of  the  plaintiff's  ox  was  the  deliberate  and  voluntary  act  of  the 
defendant.  He  might  not  have  intended  to  commit  a  trespass  in  so 
doing.  Neither  does  the  officer,  when  on  a  precept  against  A.  he  takes 
by  mistake  the  property  of  B.,  intend  to  commit  a  trespass  ;  nor  doer 
he  intend  to  become  a  trespasser  who,  believing  that  he  is  cutting 
timber  on  his  own  land,  by  mistaking  the  line  of  division,  cuts  on  his 
neighbor's  land ;  and  yet,  in  both  cases,  the  law  would  hold  them  as 
trespassers.  The  case  of  Hig^nson  v.  York  was  still  atrouger  than 
either  of  those  above  aapposed.  In  that  case  one  Kenniston  hired 
the  defendant  to  take  a  cat^o  of  wood  from  Burnt  Coat  Island  to  Bos- 
ton. Kenniston  went  with  the  defendant  to  the  island,  where  the  latter 
took  the  wood  on  board  his  vessel  and  kaneported  it  to  Boston,  and 
accounted  for  it  to  Kenniston.  It  turned  out  on  trial  that  one  Phinney 
had  cot  this  wood  on  the  plaintiff's  land  without  right  or  aathority,  and 
sold  it  to  Kenniston.  York,  the  defendant,  was  held  liable  to  the  plaintiff 
for  the  value  of  the  wood  in  an  action  of  trespass,  although  it  was  argued 
that  he  was  ignorant  of  the  original  trespass  committed  by  Phinney.   A 
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miBtake  will  not  excoae  a  trespass.  Though  the  injury  h&s  proceeded 
{torn  mistake,  the  action  lies,  for  there  is  some  fault  from  the  neglect 
and  want  of  proper  care,  and  it  must  have  been  done  voluntarily. 
Basely  v.  Clarkson.  Nor  is  the  intent  or  design  ot  the  wrong-doer  the 
criterion  as  to  the  form  of  remedy,  for  there  are  many  cases  in  the 
books  where,  the  injury  being  direct  and  immediate,  trespass  has  been 
hoiden  to  lie  though  the  iujury  were  not  intentional,  as  in  Guille  v.  Swan,' 
where  the  defendant  ascended  in  a  balloon  which  descended  into  the 
pl^ntiff's  garden ;  and  the  defendant,  being  entangled  and  in  a  peril- 
ous situation,  called  for  help,  and  a  crowd  of  people  broke  through  the 
fences  into  the  plaintiff's  garden,  and  beat  and  trod  down  his  vege- 
tables, the  defendant  was  held  answerable  in  trespass  for  all  the  damage 
done  to  the  garden.  In  tiiia  case  Spencer,  C.  J.,  said,  "The  intent 
vrith  which  an  act  is  done  is  by  no  means  ttie  teat  of  the  liabilitj-  of  a 
part^  to  an  action  of  trespass.  If  the  act  cause  the  immediate  injuiy, 
whether  it  was  intentional  or  nnintenUonal,  trespass  is  the  proper  action 
to  redress  the  wrong."  See  also  1  Pothier,  art.  1,  S  1 ;  1  Sumner,  219, 
307. 

These  exceptions  are  overruled,  and  there  must  be 

JudgmeiU  on  the  verdict.' 

>  19  Johns.  BSl. 

■  Hamilton  v.  Haot,  14  III  473-,  Stanlej  «.  Oa;loid,  1  Ouh.  SM,  SBlj  SincUir 
•.  Tarboi,  2  N.  H.  135;  Johiuon  o.  Stone,  40  N.  H.  197;  C&tev.  Cate,  44N.H.  Sll; 
Or*r*.  SlaTana,  98Tt.  Ij  Dazter  «.  Cole,  8  Wii.  SU  Jeoirnl. 

A  ■hariS  ii  liable  for  airaitiiig  thi  wrong  man,  althangb  having  the  wme  nime  at  tlis 
ana  nanud  in  tlia  mnaat.    Clark  v.  Winn,  19  Tex.  Civ.  Ap.  333.  —  En. 
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SECTION  VI.  {contimied.) 

(b)   LBATB  AFD  LtCBKSI. 

LATTER  V.  BRADDELL,  Wife,  akd  Anotbxb. 

In  TBB  COHKON  FlEAS  DIVISION,    NOTEHBEB  26,  27,  1880. 
iReported  in  SO  Zam  Joimud  Repcrt;  CemMOH  Lav,  1S6.] 

Tbib  w&b  an  action  for  damages  for  an  assault,  tried  before  Lindley, 
J.,  at  the  last  Manchester  assizea.  At  the  trial  the  learned  Jtidg« 
withdrew  the  case  from  the  jury  as  against  Captain  and  Mrs.  Braddell, 
on  the  ground  that  there  was  no  evidence  of  the  non-consent  of  the 
plaintiff  on  which  the  Jury  could  reasonably  act.  The  Jur}-  found  a  veT> 
diet  for  the  defendant,  the  doctor,  A  rule  was  obtained  calling  on  the 
defendants  to  show  cause  wby  the  verdict  should  not  be  set  aside  and  a 
new  trial  had  on  the  ground  Uiat  the  learned  Judge  wronglj'  withdrew 
the  case  tVom  the  Jury  as  against  the  defendants  Braddell,  and  that  the 
verdict  was  against  ttie  weight  of  evidence. 

The  facts  and  a^uments  appear  sufficiently  fi'om  tbe  Judgment 
delivered. 

Addison  showed  cause. 

Murphy  and  Jordan  supported  the  rule. 

Tbe  following  cases  were  cited  in  support  of  the  argument  agidnst 
the  role :  Christopherson  ti.  Bare  ' ;  The  Queen  v.  Lock.* 

Tbe  following  judgment  was  (on  Dec.  3)  delivered  by 

LiKDLiT,  J.  I  am  of  opinion  that^  assaming  everything  said  by  tbe 
plaintiff  in  this  case  to  be  troe,  a  verdict  in  her  favor  against  the  master 
and  mistress  could  not  be  supported  in  point  of  law,  and  that  as  to 
tbem  she  was  properly  nonsuited. 

Tbe  plaintiff  was  in  service  with  the  defendants  Braddell,  who  oa 
their  return  after  an  absence  from  home  received  information  from  tba 
charwoman  which  caused  Mrs.  Braddell  to  bid  the  plaintiff  leave  her 
service  by  twelve  o'clock  on  the  day  that  order  was  given,  as  she  waa 
in  tbe  family  way.  The  plaintiff  denied  this,  and  Mrs.  Braddell  then 
eald,  "  Well,  the  doctor  will  be  here  directly,  and  we  shall  then  see.** 
Tbe  plaintiff  was  then  told  to  go  to  her  bedroom,  and  slie  went,  whither 
the  doctor  on  his  arrival  followed  ber.  He  told  her  to  take  off  her  gar* 
ments,  which  she  did,  saying,  however,  "Must  I  take  off  this  ?"  or 
that  she  "  did  not  like  to  take  off  that,"  as  each  article  of  clothing  had 
to  be  removed  by  her  under  the  doctor's  directions.  She  also  said  that 
she  cried  and  protested,  and  that  It  was  all  done  without  ber  consent. 
The  examination  was,  however,  submitted  to  by  ber,  and  tbe  doctor 

1  11  Q.  B.  Bep.  173 ;  17  Uw  J.  Bep.  Q.  B.  109. 
■  42  Law  J.  Kep.  U.  C.  G  i  Law  B«p.  2  C.  C.  B.  10. 
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fonnd  that  the  plainUff  was  not  id  the  Tamily  way.  This  is  the  assault 
complained  of. 

Tbe  plalntifTB  case  cannot  be  put  higher  than  this,  namely,  that, 
without  consulting  her  wishes,  tier  mistress  ordered  her  to  submit  to  be 
examined  by  a  doctor,  in  order  that  lie  might  ascertain  whether  she 
(the  plaintitf)  was  in  the  family  way,  and  that  she  (the  plaintiff)  com- 
plied with  that  order  reluctantly  —  that  is,  sobbing  and  protesting  — 
and  because  she  was  told  she  must,  and  she  did  not  know  what  else 
to  do.  There  was,  however,  no  evidence  of  any  force  or  violence,  nor 
of  any  threat  of  force  or  violence,  nor  of  any  illegal  act  done  or 
threatened  by  the  mistress  beyond  what  I  have  stated ;  nor  did  the 
plaintiff  in  her  evidence  say  that  she  was  in  fear  of  the  mistress  or  of 
the  doctor,  or  that  she  was  in  any  way  overcome  by  fear.  She  s^d  she 
did  not  consent  to  what  was  done ;  but  tlie  sense  in  which  she  used 
this  expression  was  not  explained,  and  to  appreciate  it  regard  must  be 
had  to  the  other  facts  of  tbe  case.  The  plaintiff  liad  it  entirely  in  her 
own  power  physically  to  comply  or  not  to  comply  with  her  mistress's 
orders,  and  there  was  no  evidence  whatever  to  show  that  anything  im- 
proper or  illegal  was  threatened  to  be  done  if  she  had  not  complied. 
It  was  suggested  that  her  mistress  ordered  tbe  examination  with  a  view 
to  see  whether  she  could  dismiss  her  without  paying  a  month's  wages. 
But  there  was  no  evidence  of  any  threat  to  withhold  wages,  nor  of  any 
conversation  on  the  subject  of  wages,  until  the  plaintitf  was  paid  them 
CD  leaving.  The  question,  therefore,  is  reduced  to  this :  Can  the  plain- 
tiff, having  complied  witli  the  ordei-s  of  iter  mistress,  although  reluct- 
antly, maintain  this  action  upon  the  ground  tliat  what  was  done  to  her 
by  the  doctor  was  against  her  will,  or  might  properly  be  so  regarded 
by  a  jury?  I  think  not.  It  is  said  that  the  jury  ought  to  have  been 
asked  whether  the  plaintiff  in  effect  gave  her  mistresB  leave  to  have  her 
examined,  or  whether  the  plaintiff's  will  or  mind  went  witli  what  she 
did.  But,  in  my  opinion,  such  questions  inadequately  expi-ess  the 
grounds  on  which  alone  the  defendants  can  be  held  liable.  The  plain- 
tiff was  not  a  child;  she  knew  perfectly  well  what  she  did  and  what 
was  being  done  to  her  by  the  doctor.  She  knew  tbe  object  with  which 
he  examined  her,  and  upon  the  evidence  there  is  no  reason  whatever 
for  supposing  that  any  examination  would  have  been  made  or  attempted 
if  she  had  told  tbe  doctor  she  would  not  allow  herself  to  be  examined. 
Under  these  circumstances  I  am  of  opinion  that  there  was  no  evidence 
of  want  of  consent  as  distinguished  from  reluctant  obedience  or  sut>- 
mission  to  her  mistress's  orders,  and  that  in  the  absence  of  all  evidence 
of  coercion,  as  distinguished  from  an  order  which  the  plaintiff  could 
comply  with  or  not  as  she  chose,  the  action  cannot  be  maintained. 

I  have  examined  all  the  decisions  I  can  find  on  assault,  batter}-, 

<Tures8  and  allied  snbjects,  but  I  can  find  no  authority  in  support  ot 

such  an  action  as  this.    The  cases  most  favorable  to  tiie  plaintiff  are 

*Jiose  like  Atkinson  v.  Denley,'  in  whicli  money  paid  under  compulsion 

i  6  Hurl,  t  N,  778;  affirmed  7  iMd.  mi;  30  Law  J.  Fep.  Eich.  8BL 
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in  the  sense  of  nnfair  or  improper  dictation  or  cppression  has  been 
recovered  b&cfc.  Bat  in  oil  such  cases  there  baa  been  another  elemeut, 
namely,  either  mistake  or  no  consideration,  or  an  illegal  consideration, 
for  the  paj'ment  in  addition  to  the  eleiQeot  of  coercion  ;  and,  in  my 
opinion,  such  cases  are  no  guide  for  the  proper  determination  of  an 
action  fur  assault  and  battery. 

A  question  somewhat  like  this  arose  incideutally  in  Bifllii  v.  Bignell.' 
in  which  a  Jury  had  to  consider  whether  a  wife  had  been  forced  by  her 
husband  to  live  apart  from  him.  She  had  bepn  properly  confined  in  a 
lanatjc  asyiutn.  Shortly  before  she  was  discharged  cured  her  iiusband 
offered  her  an  allowance  if  she  would  live  apart  from  him,  but  if  she 
would  not  be  said  be  would  send  her  to  another  asylum.  She  accepted 
bis  terms,  came  out  of  the  asylum  aui)  lived  apart  from  her  husband, 
who  paid  her  the  stipulated  allowance,  but  who  was  afternai'ds  sued 
for  her  board  and  lodging.  Baron  Bramwell  told  the  Jury  that  the 
agreement  would  not  l>e  binding  on  the  wife  if  her  assent  to  it  .was 
obtained  by  the  threat  that  if  she  did  not  consent  she  would  be  sent  to 
another  asylum.  But  the  court  held  that  this  was  a  misdirection,  on 
the  gronnd  that  the  threat,  such  as  it  was,  did  not  amount,  to  duress  or 
anything  like. 

Id  the  present  case  there  was  no  evidence  of  any  threat  at  all,  in  the 
event  of  non-compliance  with  the  orders  of  the  mistress  ;  and  it  appears 
to  me  that  there  was  no  evidence  to  show  tliat  Mrs.  Bradilell  did  any- 
thing illegal,  or,  in  other  words,  to  show  that  what  she  oidered  to  be 
done  .was  done  against  the  plaintitTs  will  in  any  accurate  sense  of  tliat 
expression.  This,  however,  is  what  has  to  be  establbhed.  See  Chris- 
topherson  v.  Bare.* 

1  do  not,  however,  wish  to  be  understoo<l  as  being  of  opinion  that 
the  plaintiff  bad  no  cause  of  complaint  against  ber  mistress  i  but,  in  my 
opinion,  the  real  snbstantial  grievance  was  that  the  plaintilT  accused  of 
being  in  the  family  way  was  ordered  to  be  examined,  and  when  tho 
accusation  proved  to  be  unfounded  was  summarily  dismissed  witliout 
any  apolog}'.  Whether  the  mistress  could  or  could  not  have  justified 
such  harsh  conduct  I  cannot  say,  not  having  heard  her  evidence.  But; 
harsh  as  such  conduct  apparently  was,  it  does  not  affei^t  the  question 
on  which  thb  action  turns.  I  cannot,  however,  help  thinking  that  if 
the  conduct  of  tbe  mistress  as  regards  the  manner  of  dismissal  had 
been  more  considerate,  the  impossibility  of  maintaining  this  action 
would  be  more  plainly  apparent. 

As  regards  the  doctor,  who  is  made  a  defendant,  I  am  of  opinion, 
for  the  reasons  already  given,  tliat  there  was  no  misdirection  in 
point  of  law.  and  that  the  verdict  in  his  favor  was  perfectly  correct. 
His  conduct  throughout  was  kiud  and  considerate ;  and  whatever 
grievance  tbe  plaintiff  may  have  against  her  mistress,  she  has  none 

'  7  Hurl,  ft  N.  877;  81  Uw  J.  Etp,  Eioh.  189, 
1  11  Q.  B,  Bep.  47S ;  17  Uw  J.  Bep.  Q.  B.  lOSi 
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whatever  against  the  doctor.  This  action  has  been  tried  twice,  and 
althougb  I  am  extremely  reluctant  to  adhere  to  wy  own  opinion  wlien 
other  persons  who  are  more  likely  than  I  am  to  be  right  think  I  am 
wrong,  I  cannot  give  my  voice  for  farther  litigation  in  a  caae  in  which 
I  feel  convinced  no  injustice  has  been  done. 
I  am  of  opinion  that  this  rule  ought  to  be  discharged. 

Jtvie  discharged.^ 


HE6ARTY  v.  SHINE. 

In  THB  CotntT  OF  Appeal,  Irzland,  December  2,  1878. 

IBepmUd  in  Law  fi^Mrti,  4  IrUk,  3B8.] 

Tbe  Lord  Chancellor.*  This  action  Is  brought  by  a  female  plain- 
tiff gainst  a  male  defendant  for  breach  of  promise  of  marriage,  and  for 
assault  of  the  pltuntJff,  and  infecting  ber  with  venereal  disease;  the 
second  ground  of  complaint  being  stated  in  two  counts,  of  which  tbe 
first  is  expressed  that  the  defendant  assaulted  and  beat  the  plaintiff, 
whereby  she  became  infected  with  venereal  disease,  and  the  second, 
that  tbe  defendant  assaulted  and  beat  the  plaintiff,  and  infected  her 
with  venereal  disease.  Of  the  first  cause  of  action  (for  breach  of 
promise  of  marriage)  there  was  upon  the  trial  no  evidence.  The  rest 
of  the  complaint  was  founded  upon  the  following  facts :  Between  tbe 
plaintiff  and  the  defendant  there  had  for  about  two  years  subsisted  an 
illicit  intercourse,  and  during  its  continuance  the  plaintiff  contracted 
ftxim  the  defendant  disease.  As  the  questions  to  be  decided  by  ns  arise 
upon  the  charge  of  the  learned  Judge  before  whom  the  trial  took  place, 
and  in  respect  of  the  view  taken  by  him  of  the  legal  considerations 
applicable  to  a  caae  of  this  character,  I  think  it  annecessary  to  enter 
into  the  details  of  the  evidence.  There  was  a  verdict  for  the  plaintiff, 
but,  iftbe  Juiy  were  misdirected,  of  course  it  cannot  be  upheld.  The 
charge  is  reported  by  the  learned  Judge  in  tbe  terms  whidi  I  shall  now 
dtate:  — 

"  I  chaiged  the  Jury,  carefblly  reviewing  the  evidence.  Without 
expressing  any  opinion  on  my  own  part,  I  adopted  as  law,  and,  aa 
applicable  to  a  civil  action,  the  cases  of  R^.  ti.  Bennett,*  and  Reg. «. 
Sinclair,*  and  I  in  substance  directed  the  Jury,  as  matter  of  law,  that 
an  assault  implied  an  act  of  violence  committed  npon  a  person  gainst 

>  Th«  diisenUng  opinion  of  Lofes,  J.,  ia  omitted.  Tbe  Coart  of  Appeal  (Brah- 
WKLL,  Baooalut,  and  Bbztt,  L.  J.)  auBtaloed  Ur.  Justice  liudlej.  BO  L.  J.  &  L. 
448.— Ed. 

'  Palles,  C.  B.,  and  Deast,  L.  J.,  concuirod  with  the  Lord  Clwncellor  (the 
Bight  non.  John  ThomM  Bdl).  Their  opintona  and  the  a^mnents  of  conns«l  m« 
Knitted.  —  Ed. 

•if.  *F.  1106.  *  18  Co^  C.  C.  28. 
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Us  OT  her  will,  and  that,  u  a  general  rule,  vhen  the  pereon  oonsented 
to  the  act  there  was  no  assaolt ;  bnt  that  if  the  consent  was  obtained 
by  the  fraud  of  the  party  committing  the  act,  tlie  fVaQd  vitiated  the 
GOneent,  and  the  act  became  in  the  view  of  the  law  an  aseaolt ;  and 
that  therefore,  if  the  defendant,  knowing  that  he  had  venereal  disease, 
and  that  the  probable  and  natoral  effect  of  his  having  connection  with 
the  plaintiff  would  be  to  commanicate  to  her  venereal  disease,  fraudu- 
lently concealed  flrom  her  bis  condition,  in  order  to  induce,  and  did 
thereby  induce,  her  to  have  connection  with  him,  and  If  but  for  that 
fhiud  she  would  not  have  consented  to  have  bod  such  connection,  and 
If  he  bad  with  her  the  connection  so  procured,  and  thereby  communi- 
cated to  her  anch  venereal  disease,  he  had  committed  an  assault,  and 
oue  for  nhich  they  might  on  the  evidence  award  subslautial  damages." 

This  charge  and  the  objections  to  it  were  brought  before  the  Queen's 
Bench  Division,  when  a  majority  of  the  judges  held  that  the  views  pre- 
sented by  the  learned  judge  to  the  Jury  (not,  indeed,  according  to  his 
own  opinion,  bnt  in  deference  to  the  authority  of  the  two  coses  in  the 
criminal  courts  cited  by  him)  were  a  ciisdirection,  and  they  conse- 
quently awarded  a  new  trial  upon  this  ground.  The  propriety  of  this 
ruling  we  have  now  to  examine. 

The  chaise  of  the  learned  Judge  assumes  that,  In  order  to  constitute 
an  assault  upon  a  person,  the  act  done  should  be  against  hia  or  her  will, 
without  his  or  her  consent.  With  that  proposition  I  entirely  agree. 
To  strike  a  person  minacionsly  or  in  anger  is  a  matter  very,  different  In 
character  trom  a  blow  in  aport  or  play.  Sexual  Intercourse  with  the 
consent  of  the  female  (supposing  no  grounds  for  invalidating  that  con- 
sent) cannot  be  an  assault  on  the  part  of  the  male.  The  chai^  then 
proceeds  to  assert  that  although  consent  be  given,  yet  if  that  consent 
was  obtained  by  the  fVaud  of  the  party  committing  the  act,  the  ft^ud 
vitiated  the  consent,  and  the  act  became  tn  view  of  the  law  an  assault. 
From  this  proposition,  when  laid  down  in  reference  to  the  particular 
facts  of  the  present  cose,  I  dissent  We  are  not  dealing  with  deceit  as 
to  the  nature  of  the  act  to  be  done,  such  as  occurred  in  the  instance 
cited  in  argument,  of  the  innocent  girl  who  was  induced  to  believe  that 
a  surgical  operation  was  being  performed.  There  was  here  a  lengthened 
cohabitation;  deliberate  consent  to  the  act  or  acts,  out  of  which  the 
cause  of  action  has  arisen.  If  deceit  by  one  of  the  parties  to  such  a 
cohabitation  as  to  the  condition  of  his  health  sufBces  to  alter  the  whole 
relation  between  thera,  so  as  to  transform  their  intercourse  into  an 
assault  on  his  part,  why  should  not  any  other  deceit  have  the  same 
effect?  Suppose  a  woman  to  live  with  her  paramour,  under  and  with  a 
distinct  and  reiterated  promise  of  marriage,. not  fulfilled,  nor.  It  may  be, 
ever  intended  to  be  fulfilled — Is  eveiy  separate  act  of  sexual  inter- 
course an  assault?  Let  the  same  happen  in  conjunction  with  a  violated 
engagement  to  provide  for  her  maintenance  and  protection  against 
poverty  —  does  a  similar  consequence  here  also  follow?  No  one,  I 
think,  would  be  prepared  to  answer  these  questions  In  the  afiQrmative. 
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Iq  the  present  case,  tLe  fraud  relied  upon  to  enaul  Uie  pliuntUTs  con* 
Rent  is  the  concealment  of  a  fact  which  if  known  would  have  indncvid 
her  to  withhold  it;  but  before  thia  effect  is  attributed  to  such  conceal- 
meot,  it  seems  to  me  reasonable  to  demand  —  what  is  required  in  con- 
tract — that  &om  the  relation  between  the  parties  there  should  bare 
arisen  a  duty  to  disclose,  capable  of  being  legally  enforced.  And  how 
can  this  be,  when  the  relation  is  itself  immoral  and  for  the  Indulgence  of 
immorality ;  the  supposed  duty  with  the  object  of  aiding  its  continu- 
ance? To  support  obligation  founded  upon  relation,  It  appears  to  me 
the  relation  must  be  one  tliat  we  can  recognize  and  sanction.  I  do  not 
think  these  opinions  conflict  with  the  cases  in  criminal  courts  referred 
to  by  the  learned  judge  in  his  charge.  Considerations  affect  prosecu- 
tions not  applicable  to  civil  actions.  In  the  former  we  are  concerned 
with  public  interests  and  consequent  public  policy ;  in  the  latter,  with 
the  reciprocal  rights  and  liabilities  of  individuals.  Mutual  consent  to  a 
prize-fight  might  prevent  the  pugilists  having  a  remedy  inter  se;  but 
would  not  make  it  less  a  breach  of  the  peace,  or  exonerate  those 
engaged  nx>m  punishment. 

These  reasons,  in  my  opinion,  justify  the  order  of  the  Queen's  Bench 
Division  directing  a  new  trial  upon  the  ground  of  misdirection  by  the 
learned  judge.  I  think  it  riglit  to  add  that  I  also  concur  with  the 
majority  of  that  court  in  holding  an  action  of  this  character  cannot  be 
maintained.  The  consequence  of  an  immoral  act — the  direct  conse- 
quence—  is  the  snbject  of  complaint.  Courts  of  justice  no  more  exist 
to  provide  a  remedy  for  the  consequences  of  immoral  or  illegal  acts  and 
contracts,  than  to  aid  or  enforce  Uiose  acts  or  contracts  themselves. 
Some  striking  illustrations  of  this  are  afforded  by  authorities  cited  in 
the  argument  of  this  appeal.  Thus  judges  have  refused  to  partition  the 
plunder  obtained  by  robbery,  to  acknowledge  or  protect  property  in  an 
indecent  book  or  picture,  to  compel  payment  of  the  wt^es  of  unchastity. 
Are  the  same  tribunals  to  regulate  the  relative  rights  and  duties  of  the 
parties  to  an  Illicit  intercourse?  No  precedent  has  been  cited,  do 
authority  suggested,  for  an  action  like  tiie  present ;  and  I  am  not  dis> 
posed  to  make,  in  the  interest  of  immorality,  either  precedent  ot 
authority  for  it 


HAMILTON  V.  LOMAX. 

SopREHE  Court,  New  York,  March,  1858 

[Reparttd  la  SW  Bariour,  615  ] 

Motion  by  the  defendant  in  an  action  for  seduction,  to  be  discharged 
ttom  arrest  The  plaintiff,  Janet  Hamilton,  was  twenty,  and  the  defend- 
ant, seventeen  years  of  ^e.  It  appeared  in  evidence  Ih.tt  tlie  intimacy 
between  the  parties  commenced  at  Toronto,  Canada ;  that  the  parties 
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came  to  tlie  dtj  of  New  York  together,  under  the  pretended  relation- 
ship of  brother  and  sister ;  that  they  there  had  connection  with  each 
other,  and  the  defendant  promised  to  nuarrj'  the  plaintiff.  The  prom- 
ise of  marriage  was  corroborated  hj  the  evidence  of  a  Mr.  Nash,  who 
heard  the  defendaot  say  he  intended  to  marry  the  plaintiff  when  he 
heard  ftom  his  father,  who  lived  at  Manchester,  in  England. 

Ikgbahah,  J.  No  complaint  ia  submitted,  on  the  motion,  if  any 
has  been  served,  and  it  is  di£Bcult  to  say  whether  the  arrest  was  origi> 
nally  intended  to  have  been  for  a  breach  of  pi-omjse  of  marriage,  or  for 
Redaction.  Upon  the  argument  of  the  motion,  the  plaintifTs  counsel 
stated  it  was  not  for  the  breach  of  promise  of  marriage,  and  sought  to 
sastain  it  for  the  seduction. 

The  evidence  so  fully  establishes  the  infancy  of  the  defendant  that 
no  attempt  has  been  made  to  contradict  it,  and  this  fact  has  probably 
led  to  the  abandonment  of  any  proceeding  for  the  breach  of  such  a 
promise.  The  cases  of  Bunt  v.  Peake  '  and  Holt  v.  Ward*  fully  estab- 
lish that  «  promise  of  marriage  by  an  infant  is  not  binding,  and  an 
acUon  for  the  breach  thereof  cannot  be  maintained.  See  also  Camei'on 
V.  Alebay.'  The  ground  on  which  the  plaintiff  claimed  to  sustain  the 
arrest  was  for  the  seduction,  alleging  Uiat  the  plaintiff  had  been  de- 
frauded by  the  false  promise  of  the  defendant  In  no  instance,  how- 
ever, is  a  promise  to  do  something  infuluro  snfflcient  to  sustain  an 
action  for  deceit.  Alt  promises  to  pay  money  in  consideration  of  goods 
to  be  sold,  or  for  services  to  be  rendered,  are  of  the  same  character ; 
and  although  they  are  not  performed,  still  no  action  for  fraud  can  be 
maintained  upon  them  :  the  action  must  be  on  the  promise  itself.  This 
case  does  not  show  any  representation,  or  any  promise,  other  than  the 
promise  to  marry.  So  careful  have  the  courts  been  to  keep  those  causes 
of  action  separate,  that  in  a  case  for  seduction  it  was  held  to  be  erro- 
neous to  admit  evidence  of  a  promise  of  marriage,  in  attempting  to 
prove  the  seduction.  Gillet  v.  Mead.*  No  case  has  been  cited  to  show 
that  a  person  seduced  could  maintain  an  action  for  such  seduction, 
because  the  person  seduced  assents  thereto.  The  only  mode  in  which 
the  action  has  ever  been  maintained  has  been  by  bringing  snch  action 
in  the  name  of  some  person  having  a  right  to  the  services  of  the  person 
seduced,  and  allowing  dam^es  to  be  recovered,  not  only  for  actual 
loss  of  service,  bnt  for  a  sum  sufflcient  also  to  punish  the  seducer ;  bat 
Bucb  action  can  uevei'  be  maintained  in  the  name  of  the  party  seduced. 

In  the  present  case,  from  the  plaintiff's  own  statement,  it  appears 
that  she  is  under  twenty-one  years  of  age,  and  lived  with  her  mother. 
The  latter  has  a  right  to  bring  an  action  for  the  loss  of  service  of  her 
daughter.  In  that  action  full  recompense  could  be  obtained  for  any 
injury  caused  by  the  defendant. 

The  statement  of  the  plaintiff's  first  acquaintance  with  the  defend- 
lot,  as  given  by  herself  is  not  of  such  a  character  as  to  relieve  the 
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case  fh>in  BuapidOD.  She  states  that  her  Drat  acqnaintaDoe  with  the 
defendant  was  in  the  streets  of  Toronto  after  dark,  and  that  she  !«• 
nained  with  him  three-qnartora  of  an  hour,  in  the  street ;  and  her  snb- 
aeqnent  statements  of  her  relations  with  him  throw  mach  doubt  upon  &ay 
supposed  attempts  of  the  defendant  to  deceive  her.  It  is  enough,  how> 
ever,  to  say  that  the  law  does  not  give  the  plaintiff  a  right  of  action,  in 
her  own  name,  for  the  seduction.  It  may  be  that  there  are  some  cases 
where  such  an  action,  if  allowed,  would  give  &  party  the  redress  to 
which  she  is  entitled ;  but  tiie  Legislature  has  not  thought  fit  to  author- 
ize such  an  action  to  be  broughl^  and  until  they  do,  the  courts  have  do 
anthority  to  aanction  tiie  bringing  it.  As  the  law  now  permits  parties 
to  be  witnesses  in  their  own  behalf,  some  of  the  diflSculties  which  hare 
heretofore  stood  in  the  way  of  allowing  a  female  who  has  been  seduced 
to  maintain  an  action  in  her  own  name  have  been  obviated ;  but  it  is  for 
the  L^islature,  and  not  the  courts,  to  apply  the  remedy. 

The  pendant  must  be  ditcharged.^ 


PATRICK  FITZGERALD  v.  JOHN  GAVIN. 

Ik  the  Supsbhe  Jddicial  Court,  Mas3acbusetts,  Septembeb,  1S72. 

[Riporled  ni  110  MauachuiMs  Report;  lU.j 

ToBT  for  an  asaanlt  At  the  trial  in  the  Superior  Conrt,  before  Put- 
nam, J.,  the  plaintiff  testified  that  the  defendant  seized  hold  of  him  by 
the  testicles,  and  squeezed  them  severelj'.  The  defendant  introduced 
evidence  that  "  all  that  occurred  happen^  in  the  course  of  fooling  and 
'  playing  with  each  other,'  and  that  there  was  no  malice,  anger  or 
hard  words."  It  appeared  that  the  plaintiff  was  seriously  injured,  but 
that  a  very  slight  force  applied  to  the  testicles  might  do  serious  injury, 
and  that  the  plaintiff  made  no  complaint  until  half  an  hour  after  the 
occurrence. 

The  defendant  requested  the  Judge  to  rule  as  follows:  "  I.  If  there 
was  no  malice  on  the  part  of  the  defendant  and  no  intent  to  do  the 
plaintiff  any  bodily  harm,  and  if  the  parties  were  lawfully  playing  with 
one  another,  by  mutual  consent,  and  the  force  used  [act  done]  by  the 
defendant  was  no  greater  [other]  than  the  defendant  had  good  reason  to 
believe  would  be  in  such  pla-y,  the  defendant  is  not  liable.'  2.  Whether 

I  BeKl«r  p.  Stcphuii,  Tl  111.  100;  Woodvard  *.  Andenon,  9  Bnih.  S84;  Panl  v.  Fmiier, 
aUua.TI;  EobinaoQV.  Muaasr,  TaHo.  1B3;  Weavarv.  Buhsrt,  SBur,  80;  Conn.  «.  Wil- 
ton, S  Overt.  2S3  Atevrd.    See  Dcibonmgh  c.  Homu,  1  F.  &  F.  S. 

An  acdoQ  u  allowed  bj  statatc  in  some  jariBdicCioiu.  Mardull  v.  TajloT,  SS  Cd.  BBi 
SwetC  e.  Graj,  141  Cal.  33;  Hcllvun  c  Emary,  SB  Ind.  8»S;  WaUoD  v.  Watson,  49  Hich. 
MO;  Hood  V.  Sudderth  (N.  C.  IBSa),  IBS.E.  R.  3ST.  Tha  Scotch  Uw u  to  tlia  lame  affect. 
Smith,  Lair  of  Daoiagei,  ISS. 

Even  irithout  a  itatute  a  gaardian  is  liibia  ia  damagu  foi  tha  ladnctioD  of  Ua  waid. 
Graham  t>.  Wallace,  W  N.  T.  Ap.  Div.  101.  —  En. 

>  ToabnrgftPutiMj,  SO  Wis.  tai,  IX!  Aeeori.  —  'Eo. 
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or  not  the  form  used  vas  reasoDable,  ia  not  to  be  detenmned  by  tlie 
lesolts,  but  from  the  endenoe  of  the  force  used  at  the  time  and  the 
(nrmimstances  of  the  occasion.  8.  The  plaintiff  cannot  recover  aaleaa 
it  is  proved  that  the  defendant  intended  to  do  bodily  barm." 

The  jndge  gave  the  first  ruling  requested,  substituting  the  trords  in 
brat^ets  for  those  in  italics.  He  gave  the  second  ruling  requested, 
adding  hovever  these  words  "  and  the  nature  of  the  act  done  by  the 
defendant."  He  refused  to  give  the  third  ruling  requested,  and  ruled 
"  that  if  the  defendant  intended  to  do  the  act  done  by  him,  and  that 
act  was  unlawful  and  unjustifiable  "  (instructing  tfaem  as  to  when  such 
an  &tA  would  be  imlawflil  and  unjustifiable),  "  and  the  act  caused  bodily 
harm,  the  plaintiff  could  recover." 

The  Jury  returned  their  verdict  for  tbe  plaintiff  for  $933.33 ;  and  the 
defendant  allied  exceptions. 

Bt  thk  Coubx.  The  rulings  were  sufficiently  bvcsable  to  the 
defendanL  Exc^iona  overruled.^ 


WARTMAN  V.   SWINDELL. 

Ik  thb  CotTRT  or  Erbors  and  Affeus,  Kxit  Jkbsbt, 
NOVKHBKB  14,  1892. 
[ReporUd  m  BS  Atlantic  BeporUr,  396.] 
Van  Syckxi.,  J.*  In  September,  1891,  the  clerk  of  the  plaintJff  la 
error,  who  was  plaintiff  below,  drove  tbe  horse  and  carriage  of  the 
pl^tlff  to  the  sheriff's  office  in  Camden,  and  Uiere  tied  the  horse  to  a 
poet  at  the  cnrh  line  of  the  street  While  the  clerk  was  in  the  sheriff's 
ofllce,  the  lines,  worth  about  three  dollars  or  four  dollars,  were  taken 
tmat  the  horse  by  the  defendant  in  error,  and  the  clerk  was  left  without 
the  means  of  driving  the  horse.  He  thereupon  demanded  the  lines  of 
the  defendant,  who  refused  to  return  them  to  him.  The  clerk  then 
went  to  the  office  of  the  plaintiff,  and  informed  him  of  the  occurrence, 
and  was  instructed  to  return  to  tbe  court-house,  and  i^in  demand  the 
lines  of  the  defendant  A  second  demand  was  made,  and  the  defend- 
ant refbsed  to  comply  with  it  Thereupon  the  plaintiff  brought  suit 
l^inat  the  defendant  for  damages.  On  the  tri^  of  the  cause  in  the 
court  below,  the  plaintiff,  after  proving  the  facts  above  stated,  rested 
bis  case.  On  the  cross-examination  of  the  plaintiff's  clerk  it  appeared 
that  the  defendant  s«d  to  him  that  the  plaintiff  had  taken  a  small  arti- 
cle Amm  the  defendant,  and  the  clerk,  in  reply  to  the  question  whether 
the  defendant  did  not  take  tlie  lines  by  way  of  a  Joke,  said  he  ' '  sup- 
posed perliaps  he  did  it  In  a  joke,  but.  he  did  not  know  what  it  was 

I  See  ftlM  UarUcy  v.  Whitman'  (Mich.  ISSS),  M  N.  W.  B.  708 ;  B«id  v,  Mitchell, 
13  R.  (Court  of  Sesuon,  1S8S)  1129.  —  £d. 

■  Onlj  the  opinion  of  tite  ooiKt  ia  gircn.  —  Ed. 


.y  Google 


98  STATE  V.   BBCK.  tCHAP.  t 

done  for  when  it  was  flret  done."  When  the  plaintiff  had  reated  his 
case,  the  trial  judge  said:  "If  the  defendant  will  make  a  tender  of 
these  lines  now,  I  will  dismiss  this  case  upon  the  ground  de  minimiM 
n<m  curat  lex."  Tlie  defendant  thereupon  tendered  the  lines  to  the 
plaintiff,  and  the  court  dismissed  the  Jury  from  the  further  considera- 
tion of  it  This  disposition  of  the  case  is  the  error  complained  of  in 
thiB  court  The  trial  Judge  acted  upon  the  idea  that  the  conduct  of  the 
defendant  was  intended  as  a  Joke,  and  that  the  matter  tnrolred  was  too 
insignificant  to  claim  the  attention  of  the  court.  If  the  defendant  relied 
upon  the  fact  that  he  removed  the  lines  by  vay  of  a  Joke,  it  was  a  ques- 
tion for  the  jury  to  decide  whether  the  parties  had  been  perpetrating 
practical  Jokes  upon  each  other  in  such  a  way  tbat  the  defendant  had  a 
right  to  believe  that  the  plaintiff  would  accept  this  act  as  a  Joke.  That 
question  could  not  legally  be  taken  from  tiie  Jurj-,  and  settled  by  the 
court ;  nor,  in  my  Judgment,  was  the  maxim  de  minimis  non  curat  lex 
applicable  to  this  case.  In  Seneca  Road  Co.  v.  Auburn  &  R.  R.  Co^' 
Mr.  Justice  Cowen  said  this  maxim  is  never  applied  to  the  positive  and 
wrongrhl  invasion  of  another's  property.  The  right  to  maintain  an 
action  for  the  value  of  property,  however  small,  of  which  the  owner 
is  wrongfully  deprived,  is  never  denied.  A  trespass  upon  lands  is 
actionable,  although  the  damage  to  the  owner  is  inappreciable.  The 
celebrated  Six  Carpenters'  Case '  involved  a  trifling  sum.  But  as  the 
case  in  hand  stood  at  the  close  of  the  plaintiff's  testimony,  I  am  not 
prepared  to  say  that  a  verdict  for  substantial  dami^es  would  not  have 
been  Justifiable.  In  my  opinion,  the  trial  court  erred  in  dismissing  this 
case,  and  the  judgment  below  should  therefore  be  reversed. 


THE  STATE  v.   WILLIAM  BECK  and  Others. 
In  the  Court  of  Appeals,  Sodth  Carolina,  Deceubes,  1833. 

IReported  in  1  HiU,  363.] 

Tried  before  Mr.  Justice  Richardson,  at  Pickens, 

Indictment  for  an  assault  and  batterj'.      Tbe  defendants  were  all 

acquitted,  except  William  Beck.     The  facts  were  these  —  one  of  the 

defendants  had  lost  leather,  and  suspecting  it  was  stolen,  got  Beck  and 

the  other  defendants  to  aid  him  in  the  search.     They  found  the  leather 

on  the  premises  of  Noble  Anderson,  and  immediately  took  him  into 

custody,  whether  under  a  warrant  or  not,  did  not  appear.     Whilst  in 

this  8tat«,  some  one,  not  Beck,  asked  Anderson  if  he  would  not  rather 

be  whipped  than  go  to  jail?    He  replied  he  would,  and  then  requested 

Beck  to  whip  him.     Beck  at  first  hesitated,  but  finally,  at  the  earnest 

entreaty  of  Anderson,  and  saying,  "if  it  will  oblige  j-ou  I  will  do  it," 

consented;  and  Anderson  putting  his  arms  round  a  tree,  he  gave 

1  6  Hill,  17C.  *  8  Coke,  488. 
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him  a  fevr  stripes  vith  a  switch.  Anderson  was  then  released,  but  was 
aFterwatds  prosecuted,  convicted  and  puuislicd  for  atealing  the  leather. 
Under  these  circumatanoes,  the  presiding  judge  charged  the  Jut}',  that 
Beck  was  clearly  guilty,  and  they  found  accordingl3'.  He  now  moves 
for  a  new  trial,  on  the  grouod  that  the  whipping  having  been  inflicted 
at  the  importunity  of  Andersou,  and  i^ainst  the  inclination  of  the 
defendant,  was  not  an  assault  and  batter}'. 

Hurt,  for  the  motion. 

Thompson,  Sol.f  contra. 

Harper,  J.  We  do  not  think  the  act  in  question  amounts  to  aa 
assault  and  battery,  on  the  part  of  the  defendant,  Beck.  A  battery 
is  generally  defined  to  be,  any  injury  dope  to  the  person  of  another,  in 
a  rude,  insolent,  or  revengeilil  way.  There  is  also  another  class  of 
cases,  where  some  degree  of  negligence  may  be  imputed  :  as,  where  a 
person  throwing  stones  into  the  highway,  strikes  another  passing ;  or, 
as  in  the  instance  of  a  person  throwing  a  lighted  squib  into  a  cmwd. 
But  where  there  is  no  intention  to  injure,  and  no  ncgUgeoce,  I  do  not 
think  the  offence  can  be  imputed.  An  instance  commonly  put,  is  that 
of  a  soldier  Sring  his  piece  at  muster,  and,  wi&out  any  fault  of  bis  own, 
injuring  another,  casually  and  suddenly  passing  before  it.  A  surgeoa 
who,  for  bis  patient's  health,  cuts  off  a  limb,  is  not  guilty  of  mayhem ; 
or  if  one  plucks  a  drowning  man  out  of  a  river  by  the  hair  of  the  head, 
this  is  no  aosault.  If,  according  to  the  prescription  of  the  physician 
in  the  Arabian  Nights,  a  physician  should  beat  his  patient  with  a  mal- 
let, for  the  honajide  purpose  of  restoring  his  health,  though  this  might 
be  malpractice,  it  would  be  no  battery.  Where  one  gave  another  a 
license  to  beat  him,  there  is  a  cose  in  which  it  is  said,  the  license  was 
held  to  be  void.'  This  may  well  be.  The  person  receiving  the  license, 
entertained  hostile  dispositions  towards  the  other,  and  upon  being  thus 
licensed,  proceeded  to  carry  his  revengefhl  purpose  into  effect.  But 
in  the  case  before  us,  the  defendant  had  no  evil  disposition  towards 
Anderson,  but  the  contrary ;  and  at  his  own  earnest  request,  and  to 
save  him  iVom  what  he  considered  a  greater  evil,  reluctantly  consented 
to  inflict  the  stripes.  However  ill  judged  the  act  may  have  been,  I 
cannot  think  it  constituted  an  assault  and  battery.  The  case  might 
be  diffei-ent  with  respect  to  the  other  defendants  who  were  acquitted ; 
bat  aa  to  the  defendant  before  us,  the  motion  for  a  new  trial  must  be 
granted. 
JOBN90N  and  O'Nkaix,  JJ.,  concurred.* 

1  HtUhew  V.  Ollarton,  Comb.  S18.  —  Ed. 

t  "  Id  SUta  tr.  B«ck,  1  HUl  (S.  Cm.),  363,  tba  opinloD  containi  tUUmanti  of  Uw  in  which 
wa  cumot  eoncnr."  —Par  EinncoTT,  J.,  in  Caninonw«*ltli  •.  Colbni^,  119  Hub.  dSt, 
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B£LL  V.   HANSLEY. 

SCPBEHK  CODBT,   NOKTH   CaBOUKA,    DeCEKBEB   TeSH,  165& 
IReporUd  in  3  /onM,  131.] 

This  was  an  action  of  trespass,  assault,  and  battery,  tried  before  Ellis, 
3aA^,  at  the  fall  term,  1655,  of  New  Hanover  Superior  Court. 

The  pltuntiff  proved  the  assault  and  batterj' ;  and  there  vas  evidence 
teodii^  to  show  a  mutual  aSraj  and  fighting  by  consent. 

But  his  Honor  was  of  opinion,  and  so  advised  the  jury,  tiiat  notwith- 
standing the  fact  that  the  parties  had  mutually  assented  to  an  aSVay,  tlie 
plaintiff  was,  nevertheless,  entitled  to  recover ;  but  tliat  the  fact  relied 
on  as  a  defence  was  proper  to  be  considered  by  the  Jury  in  mitigation 
endamages.    The  defendant  excepted  to  these  instructions. 

Verdict  for  the  plaintiff'.    JudgmetU  and  ajiptaL 

Nash,  C.  J.  This  case  presents  the  question  whether,  when  two 
men  fight  t^^ther,  thereby  committing  an  affray,  either  is  guilty  of  an 
assault  and  battery  upon  the  other.  Justice  Buller,  in  his  Nisi  Prius, 
at  page  16,  says,  Each  does  commit  an  assault  and  battery-  upon  tbo 
other,  and  that  each  can  maintain  an  action  for  it.  He  refers  to  a 
case  at  Abingdon,  Boulter  v.  Clark,  when  Seijeant  Hayward  appeared 
for  the  defendant,  and  offered  to  prove  that  the  parties  fought  by  con- 
sent, and  insisted  that  this,  under  the  maxim  volenti  non  JU  injuria, 
applied.  Parker,  Chief  Baron,  denied  it,  and  said,  "  The  fighting  being 
unlawful,  the  consent  of  the  plaintiff  to  fight  would  be  no  bar  to  his 
action,  and  that  he  was  entitled  to  a  verdict."  Ur.  Stephens,  in  his 
Nisi  Priua,  211,  lays  down  the  same  doctrine:  "  If  two  men  engage  in 
a  boxing  match,  an  action  can  be  sustained  by  either  of  them  against 
the  other,  if  an  assault  be  made ;  becnnse  the  act  of  boxing  ia  unlawful, 
and  the  consent  of  the  parties  to  fight  cannot  excnse  the  injury." 

Per  Curiam.     nTudt/menl  a^rm«d} 

1  Boqlttre.  CUrin,  BnlLN.P.  10;  Bag.  v.  Conej,  S  Q.  B.  D.  581,  BIS,  SM,  6M,  567; 
Ugan  «.  AiutiD,  1  SUwlit  (AU.),  ITS;  CtdwctI  *.  Furell,  38  III.  OS;  Aduu  n.  W*(t- 
gooer,  U  iDd.  6U;  Lnndv.  Tj-lar,  lU  lom,  S3«;  McNeil  «.  HuIUo,  TOKui.  UO;  GroUon 
V.  GtlddtQ,  S4  Ua.  US;  Commaawemllli  a.  Colburg,  119  Haw.  3G1  {ttaMt) ;  Liuna  v.  Ung, 
to  MJH.  469;  Jonei  a.  Gftia,  33  Mo.  Ap.  63T;  MorHi  a.  Millar  (Nab.  1908),  119  N.  W.  R. 
468;  Stout  V.  Vfnn,  1  Hawki  (N.  Car.),  ISO;  Bubolta.  WnghC,  U  Oh.St.  IH  (sxpUining 
Chunper  a.  State,  14  Oh.  St.  437);  McCona  a.  Klain,  60  Tex.  168  (imUc);  WiUaj  a.  Cao 
penter,  e4Yt.  SIS;  Shaja.Thompion,  S9  Wit.  Wi  Aseard. 

Rag.  0.  Conay,  18  Cox,  C.  C.  46  (itmblt)  ptr  Hawkins,  J. ;  Hegarty  o.  Shlna,  L.  B.  4  Ir. 
388,  394  (jHuMi)  CoKlra.  If  tha  plkintiff  ia  iDJnred  bj  Iba  dafaaduit,  both  balDg  angigad 
IQ  an  illegal  charivari  party,  ha  cannot  recover  damagai  tram  the  dafaodant.  Ollmora  n 
Fuller,  198  m.  130. -Ed. 
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ANONYMOUS. 
In  THE  Ediq'8  Bkmcb,  Tbinitt  Terk,  1436. 
[Seporttd  in  Ytar-Baai,  U  Anry  VI.,/<ilio  U,  pJoetfun  S.] 

Faus  ikphisonkext  broaght  by  a  woman  for  au  imprisotuDent  in 
Fleet  Street 

Sewton.  There  was  an  agreement  between  tlie  plaintiff  and  defend- 
ant at  G.  that  the  defendant  ehonld  c&iry  the  plaintiff  to  Temple 
Bar,  and  thence  to  Soatfawark,  in  pursuance  of  which  agreement  he 
carried  the  woman  to  Temple  Bar,  and  thence  to  Temple  Bridge, 
and  across  the  Thames  to  Sonthwark,  which  is  the  said  imprison- 
ment, Ac. 

This  was  held  to  be  no  plea,  because  it  cUd  not  confess  any  imprison- 
ment, for  the  carrying  of  a  woman  by  her  consent  cannot  be  called  as 
imprisonment.  There  cannot  be  an  imprisonment,  naless  against  her 
wilL    Nevertheless,  the  plaintiff  passed  over. 


MOSES  V.  DUBOIS. 

CouBi  or  APPEAI.S,  South  Cakolina,  FEBBnAsy,  1838. 

llUported  in  Dvdlej,  109.] 

This  was  an  action  for  false  imprisonment  against  the  captain  oi  a 
steamboat,  for  carrying  Sol.  Moses  (deputy-sheriff)  to  Norfolk  against 
bis  will. 

The  jnry  returned  a  verdict  of  one  hundred  dollars.* 

Eaiilk,  J.,  delivered  the  opinion  of  the  court :  — 

Every  unlawful  restraint  of  personal  liberty  is  an  Imprisonment, 
whether  accompanied  by  corporal  touch  or  not ;  whether  in  a  house,  in 
a  ship,  or  in  the  street.  But  force  of  some  sori)  must  be  used,  and  it 
must  be  a  detention  against  the  nill ;  and  it  is  indispensable  that  these 
two  circumstances  should  unite.  The  force  may  be  exhibited  in  a 
variety  of  ways  without  actual  assault  or  corporal  touch,  —  by  locking 
a  door  after  enticing  one  within,  and  refusing  to  open  it  for  his 
departure ;  by  setting  sail  or  pushing  off  from  shore,  having  one  on 
board,  and  refusing  to  allow  him  to  go  ashore ;  or  by  detaining  one  on 
the  highway  by  threats  of  personal  violence  if  he  departed.  And  it  ia 
equally  essential  that  the  person  should  be  detained  against  his  will : 
tai  if  he  voluntarily  place  himself  in  a  situation  where  another  may 

'  The  CRM  U  materiallf  alnidged.  —  Zi>. 
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lawfully  do  that  which  has  the  effect  of  restraioiag  liberty,  eepecii>}ty 
if  he  refuse  to  depart  when  he  may,  he  cannot  complain  that  he  is 
unlawfully  imprisoned  agaioBt  his  will.*  A  BlierifTe  officer  goes  to  the 
house  of  A.  on  the  evening  of  an  entertaioinent,  with  a  bail  process 
against  one  of  his  guests,  and  enters,  as  he  lawfully  may,  and  makes 
the  arrest,  A.  refusing  to  assist  lilm,  but  offering  no  hinderance ;  being 
unable  to  remove  his  prisoner,  he  chooses  to  remain  until  the  close  of 
the  entertainment,  expecting  then  to  accomplUb  hie  purpose  on  the 
departure  of  the  guests ;  but  the  prisoner,  being  on  a  visit  there, 
remains.  The  officer,  being  informed  that  the  doors  are  about  to  be 
closed,  is  requested  to  depart  with  his  prisoner,  if  be  can  take  him, 
else  without  him ;  but  he  is  unable  to  take,  and  refuses  to  go  without 
him.  If  A.  should  lock  his  doors  and  retire  to  rest,  could  the  officer 
complain  of  false  impneonment  if  A.  should  refuse  to  rise  at  a  late 
hour  of  the  night,  at  his  request,  to  open  the  door?  I  should  tbiok 
uoL  Jf  a  man  enters  a  tavern  and  continues  there  all  night  against 
the  will  of  the  landlord,  it  is  a  trespass,  —  could  he  complain  if  the 
landlord  shuts  his  door  tipou  him?  The  general  rule  is,  that  a  trespass 
will  not  lie  for  a  mere  non-feasance ;  and  it  seems  to  fallow  from  that 
proposition  that  when  an  act  has  been  done,  in  the  first  instance  law- 
ful in  itself,  it  cannot  be  rendered  unlawful  ab  initio,  except  by  some 
positive  act  incompatible  with  the  exercise  of  the  legal  riglit  to  do  the 
first  act.  20  John.  Hep.  429  ;  15  ib.  401.  In  the  case  made  by  the 
evidence  it  does  not  appear  that  the  plaiutilT  was  carried  from  the  shore 
against  his  will,  but  the  reverse.  The  destination  of  the  boat  was 
known, —  the  accustomed  hour  of  depai'ture  was  passed;  the  boat  was 
in  the  act  of  getting  under  way;  at  that  moment  the  plaintiff  chose 
to  go  on  board  to  arrest  a  person  on  a  ball  process,  evidently  under  a 
mistaken  impression  as  to  the  extent  of  his  authority;  and,  seeing  the 
boat  leaving  the  wharf,  he  chooses  to  remain.  Here,  then,  there  was 
no  unlawful  detention,  according  to  the  principles  I  have  laid  down: 
the  defendant  was  in  the  diechai^e  of  his  known  and  accustomed  duty, 
and  therefore  in  the  performance  of  a  lawful  act,  and  the  plaintiff  was 
not  detained  against  his  will.  At  what  time  did  the  false  imprison- 
ment commence?  After  the  boat  had  proceeded  into  the  streom  some 
distance  from  the  wharf,  the  defendant  came  and  proposed  to  the 
plaintiff  to  send  him  ashore  with  his  prisoner,  if  he  could  take  him, 
else  to  send  him  alone.  The  plaintiff  refused  to  go  unless  the  defend- 
ant would  aid  him  in  carrying  his  prisoner.  It  need  not  be  repeated 
that  this  the  defendant  was  not  bound  to  do.  It  was  his  duty  to  inter- 
pose no  obstacle  to  the  arrest  or  removal  of  the  prisoner,  but  rather  to 
afford  such  facilities  as  he  could  to  the  service  of  legal  process.  This 
be  seems  to  have  done,  and  more  could  hardly  have  been  expected. 
On  the  refusal  of  the  plaintiff  to  go  ashore,  the  defendant  proceeded  on 
his  voyage,  —  one  on  which  the  plaintiff  knew  the  boat  was  in  the  act 
of  departing  when  he  went  aboard.  This  was  also  the  accustomed 
duty,  the  office  of  the  defendant,  and  was  therefore  a  lawful  act. 
1  fialQuua  Fcny  Co.  i.  BobsrtioD,  4  Aaatral.  C.  L.  B.  STB  Accord.  — Ep. 
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If  the  defendftDt  was  Qot  bound  to  aid  in  the  arrest  and  removal  ot 
the  prisoner,  I  do  not  perceive  tiiat  he  was  boand  either  to  delay  his 
voyage  or  put  back  his  boat  to  enable  the  plaintUf  to  procure  assist- 
ance. When  the  boat  had  arrived  at  the  mouth  of  the  harbor,  near 
Sullivan's  Island,  the  plaintiff  demanded  to  be  put  ashore,  which  the 
defendant  then  refused ;  here  commenced  the  detention  of  the  plaintiff 
against  his  will.  Was  it  unlawful?  I  think  it  cannot  be  so  held  ;  the 
defendant  only  proceeded  on  his  voyage.  His  refusal  to  send  the 
plaintiif  ashore  at  that  time,  which  would  have  delayed  his  progress 
and  put  him  to  trouble,  was  a  mere  non-feasance,  which,  if  he  had 
been  guilty  of  no  trespass  up  to  that  time,  did  not  render  him  a  tres- 
passer ab  inUio  :  it  was  not  a  positive  act,  incompatible  with  the  legal 
exercise  of  the  right  to  proceed  from  the  wharf,  the  plaintiff  being  on 
board.  The  motion  for  a  new  trial  w  granted.^ 


ADAMS  V.  FREEMAN. 

Id  the  Scpbehe  Coubt,  New  Yore,  Ocpobeb,  1815. 

[Rtporttd  in  IS  Johnion,  408.] 

In  erbob,  on  certiorari  to  a  justice's  court. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error  for  entering  the  plaiutifTs  house.  The 
defendant  pleaded  not  guilty  ;  and,  on  the  trial,  the  plaintiff  proved 
that,  he  being  in  bed  (whether  in  the  day  time  or  at  night  is  not 
stated),  the  defendant  entered  bis  house  without  permissioQ.  The 
plaintifTs  son,  by  order  of  his  father,  requested  the  defendant  to  leave 
the  house ;  to  which  tlie  defendant  answered  that  he  would  go  when  be 
pleased.  The  plfuntiffe  wife  then  ordered  the  defendant  to  go  off,  to 
which  the  defendant  gave  a  similar  answer.  The  plaintiff  then  rose 
from  bed,  and  ordered  the  defendant  to  leave  his  house,  but  he  still 
refused  to  go,  and  remained  there  half  an  hour,  without  doing  any 
other  injury,  and  then  departed. 

The  defendant  moved  for  a  nonsuit,  and  the  justice  decided  that  the 
proof  was  insufficient  to  sustain  the  action,  and  nonsuited  the  plEuntiff, 
with  coBt«. 

Pea  CtTRiAH.  To  enter  a  dwelling  house  without  license  is,  in  law, 
a  trespass.  Any  person  professing  to  keep  an  inn,  thereby  gives 
general  license  to  all  persons  to  enter  his  house.  But  the  house  of 
the  plaintiff  does  not  appear  to  have  been  an  inn,  and,  therefore,  to 
render  such  an  entry  lawful,  there  must  be  a  permission,  express  oi 
implied ;  and  familiar  intimacy  may  be  evidence  of  general  license  for 

>  Spoor  V.  Spooner,  12  Met  281  Mcord.  —  Ed. 
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sDch  pnrpoee.  Aooording  to  tli«  evidence,  here  was  do  each  petmis- 
sioa ;  and,  therefore,  the  act  of  entering;  the  plaintilTa  bonse  wu  a 
treapasB.  Besides,  if  the  defendant  had  received  pennifiBioQ  to  eater, 
as  by  being  aHked  to  walk  in,  npon  his  knocking  at  the  door,  his  sub- 
sequent conduct  was  Buch  an  abuse  of  the  license  as  to  render  liiin  a 
trespasser  ab  initio. 

Judgment  reversed.' 

/  I  Sm  Ditcham  e.  Bond,  8  Camp.  6S4  ;  UcEona  v.  Uich.  Co.,  61  Mich.  001; 
Haight  V.  Badgelaj,  IE  Barb.  002  ;  Martin  v.  Houghton,  U  Barb.  SfiSj  Gotrea  v. 
Phtla.  Co.,  G  Watts  t  S.  141,  143;  Kaj  v.  PeaiurlTania  Co.,  <t5  Pa.  27S. 

A  pnrchaset  ot  goodi  upon  the  Eetler's  premises  ia  anthomed  to  enter  and  take  them, 
onleM  the  goode  were  by  the  bergua  deliverable  by  the  aeller  elsewhere.  Wood  •. 
Huiley,  11  A.  A  E.  81;  Williami  d.  Morria,  8  M.  &  W.  488;  Heflin  ».  Biughun,  54 
Ala.  EH  ;  RuueU  o.  Stoeokel,  G  Honit  404  ;  Miller  d.  Stats,  S9  lud.  397;  Qilet ». 
Simonds,  Ifi  Gray,  441;  McLeod  v.  Jone>,  106  Miu.  403;  Fletcher  e.  Livingiton, 
1S3  Haaa.  3SS. 

A  divorced  wife  ma;  enter  her  former  hosband'a  house  to  get  her  petwmal  property. 
Kallock  v.  PerT7,61  Ue.  9T3. 

One  who  entan  upon  the  land  ot  another  nnder  an  Dnfonnded  claim  ot  ownerabip  canDOt 
JnaUfj  hii  entrj  under  a  licenw  to  enter  ^ven  by  the  owner.  Strang  v.  Bnmll,  M  N. 
ZeaLL.B.S18.— Ed. 
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SECTION  VI.  (continued). 
(e)  DavBHva  or  Sat-v  amd  <il(mbi.t  Aixmt  Pkuohi. 

ANONYMOUS. 

At  t&x  Assizes,  cobak  Hbtdighau,  J.,  1294. 
{R^KTitd  »  Yatr-Booi.  31  and 33  Edaard I.,  SB6.] 
Otn  Adam  brought  the  guare  vt  et  armia  against  B.,  ea^ng  that  he 
tortiouslj,  &c.,  and  beat  and  voanded  htm,  &c.  B.  said  that  he  did 
not  oome  with  force  and  aims,  &o.,  bat  that  the  said  Adam,  who  now 
complains,  came  and  attacked  him,  and  would  have  alain  him ;  bo  thatif 
Adsjn  did  receive  any  barm  from  him,  it  was  in  his  (B.'s)  own  defence, 
and  that  the  matter  was  settled  in  pais  for  two  marks ;  reader  to  aver 
it,  &c.  AdaTTt.  What  have  you  to  show  that  we  settled  the  matter? 
B.  A  good  jury.  Adam.  We  thiulc  that  this  is  not  sufficient.  Meiimo- 
HAH,  Answer  if  you  settled  the  matter  for  two  marks  or  not.  Adam. 
We  did  not  settle  the  matter ;  ready,  &c  And  (be  other  side  said  the 
contzary.     So,  &o. 


ANONYMOUS. 
Is  THB  Edio'b  Bkhch,  Easteb  Teiui,  1819. 

{Reported  in  '^ar^BoA,  1  a  Edward  Il.,fillo  SBl .] 
In  a  plea  of  treq>aBB  for  a  battery,  the  defendant  pleaded  Not  guUty. 
It  was  fonnd  by  the  inquest  that  the  plaintiff  was  beaten,  but  this  was 
because  of  hia  own  assault,  Bince  the  defendant  could  not  otherwise 
escape ;  so  that  he  brought  this  action  out  of  malice ;  and  the  defend- 
ant prayed  the  discretion  of  the  justices.  It  was  nevertheless  adjudged 
that  the  plaiutifF  should  recover  his  damages  according  to  the  verdict 
of  the  inquest,  and  the  defendant  to  go  to  prison.    I'er  Staunton  and 

'  Compare  FIet»,  i.  SJ,  |  IS:  "Sod  si  talis .  .  .  conviocitttir  pw  patriam,  quod  Id 
fecit  per  infortniuuin  tbI  se  defendendo,  time  rantlttatDi  gvAm  et  cum  legi  inpar  fact! 
veritate  oortioretor,  oaxTiosB  WHrasHiBrr  cum  tali,  hiIto  jnre  oiynallbBt."  1  S«ld. 
Soc.  Sel.  PI.  Cot.  (1913),  No.  U4,  3  Bract.  Note  Book  (1S3S-3T),  So.  1910  and  T.  B.  K  Ed. 
UI,  8»->T  an  cuiw  In  point. 

T.  B.  31  Ed.  Ill,  fol.  17,  pi.  tti  "  TSoU  tlwt  a  man  wm  found  guilty  of  htwiag  killad 
anothar  in  ■elMelsiua,  and  nsveitheleu  bii  chatteU  wan  forfeit,  althongh  hi*  life  WM 
•aved.  Thia  waa  becaaia  at  oommon  lav  a  sum  vas  lianged  in  nicb  a  caa*  etraightwa/, 
ju>t  as  if  he  aclcd  felonionaly.  And  although  tlM  king  noir  by  the  atatnte  hai  tared  (r»- 
h(K)  hia  life,  hie  chatteti  renuun  at  common  law."  See  T.  B  (Rolti  Seriei)  U  Ed.  Ill,  SSa 
and  Stephen,  Cr.  Law  (Sd  ed.},  IS6. 

That  the  eatlj  Engtiah  law  looked  only  at  the  act  of  a  defendant,  regardleaa  of  hia 
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CHAPLEYN    OF    GRETE'S    INNE    v.    . 

In  the  Ezcheqdbb,  Michaelhas  Terh,  1400. 
[Beportti  in  Year-Book,  3  Btnry  IV.,  folio  8,  placKum  40.] 
Is  an  inquest  by  a  chaplain  of  Grey's  Inn  for  a  battery  done  to  him, 
&o.  And  the  defendants  had  justifi^  that  the  wrong  which  the  plain* 
tifC  had  was  from  hie  own  aseault.  Markkcan.  Although  a  man  make 
an  assault  upon  another,  if  he  upon  whom  the  assault  is  made  can 
escape  with  his  life,  it  is  not  lawful  for  him  to  beat  the  other,  who 
made  the  assault,  quod  tola  curia  conceasit.  Cockaim,  C.  B.  Bat  I 
am  not  bound  to  wait  till  the  other  has  given  a  blow,  for  perhaps  it 
will  come  too  late  afterwards,  good  conceditur.* 


4  ANONYMOUS. 
Ik  the  Coumon  Pleas,  Easteb  Tebm,  1455. 
[ReporMdui  Ytar-Boak,  93  Hmrj  VI-,/alio  16,  placitum  10.] 
In  trespass  quare  taies  et  tarUas  minoB  de  vita  sua  et  mviUatione 
membrorum  auorum  eidem  qverenti  imposuit,  &c.  Hengston.  As  to 
the  coming  with  force,  dec,  and  as  to  the  threats,  son  assault  demesne, 
&c.  Ready,  &c.  Fbisot,  C.  J.  This  is  no  plea  to  the  threats,  with- 
out more ;  tor  if  one  assaults  yon  to  beat  you,  it  Is  not  lawful  for  yon 
to  say  that  you  will  kill  him,  and  to  threaten  his  life  or  limb ;  but  if 
the  case  is  one  where  he  has  you  at  such  an  advantage  that  by  intend- 
ment he  would  hill  you,  as  if  you  should  Bee  from  him,  and  he,  being 
swifter  than  you,  should  pursue  you  so  that  you  could  not  escape ; 
or,  again,  if  you  are  under  him  on  the  ground ;  or  if  he  has  chased 
yon  to  a  wall,  or  hedge,  or  dike,  so  that  you  cannot  escape  him,  —  then 
it  is  lawful  for  you  to  say  tbat  if  he  will  not  depart  from  you,  you,  to 
save  your  life,  will  kill  him,  and  so  you  may  threaten  him  for  such 
special  cause,  Ac,  which  cause  should  be  a  part  of  your  plea. 
Wherefore,  Ac.  Sengslon.  I  will  speak  with  my  client  with  your 
leave,  &c 

native,  Mrani  deu  Irom  this  note  and  tde  principal  oase.     The  same  ie  trae  of  tha 
early  Tentonie  Uw  Id  general,  «a  is  concloHively  shown  by  Profeswr  Heinricli  Bnumai 
in  hi*  esMf  "  Ueber  abdchtiloae  Uiuethat  im  tltdeutschen  Btrsftecbte."    Bnmner,  For- 
■chnRgeii,  487.  —  Ed. 
1  Sclt-detancB  uemi  to  have  been  aliomd  u  A  bar  (o  an  appeal  of  mayhem  in  T.  B.  U 

Ed.  m,  8B-aa.-ED. 
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ANONYMOUS. 

In  the  Eing's  Bench,  MicHAKLicAa  Tebx,  1505. 

ISepontd  IB  Ytar-Book,  31  Senry  VIl.,/oiio  39,  piaeilvm  50.] 

Note  by  Fimel'X,  C  J.    If  a  num  is  in  his  honee,  and  bears  that 

Buch  a  ODe  is  coming  to  bis  bouse  to  beat  him,  he  may  well  collect  his 

friends  and  neightxtrs  to  help  liim  in  the  defence  of  tils  person.    But 

if  one  threatens  to  beat  him  if  he  goes  to  such  a  mariiet  or  anch  other 

place,  he  may  not  lawfully  collect  his  friends  to  protect  him  while  going 

thither,  because  it  is  not  neceesary  for  him  to  go,  and  he  may  have  hi& 

remedy  by  a  bond  to  keep  the  peace.     But  one's  house  is  his  castle* 

and  defence,  where  he  may  properly  abide.    And  all  the  judges  agreed 

that  a  servant  may  beat  one  in  defence  of  his  master.     Tkemaile,  J., 

said  that  a  servant  might  kill  another  to  save  the  life  of  his  master,  if 

the  latter  could  not  otherwise  escape. 


STATE  V.  JOHN   P.   SHERMAN  and  Othees. 

In  the  Supbeme  Cookt,  Rhode  Island,  Octobeb  29,  1889. 

[Btporied  m  IS  Eiodt  Idand,  531.] 

Exceptions  to  the  Court  of  Common  Heas.* 

DuRFEE,  C.  J.  This  is  a  criminal  complaint  against  John  P.  Sher> 
man  and  others  for  assault  and  battery  od  the  person  of  Charles  C. 
Sliennan.  It  comes  up  here  on  exceptions  from  the  Court  of  Common 
Fleas. 

The  bill  of  exceptions  shows  as  follows :  The  defendant,  John  P. 
Sherman,  was  occupying  as  tenant  a  tract  of  land  bordering  on  a  tidat 
cove  connecting  with  Point  Judith  Pond,  and  the  complainant,  Charles 
C.  Sherman,  built  a  causeway  of  dirt  and  stones  in  the  pond  across  the 
mouth  of  the  cove,  so  as  to  close  it,  except  for  the  space  of  about 
thirty  feet  at  one  end,  where  the  water  was  shallow,  thereby  obstruct- 
ing  said  defendant  in  the  nae  of  the  water  for  ingress  and  egress  to 
and  from  his  land  by  boat.  On  the  day  of  the  assault  said  defendant, 
wishing  to  go  out  with  lus  sail-boat,  went  upon  the  causeway  to  open  a, 
passage  through  the  deeper  part,  and  began  work  to  that  end.  The 
complainant  came  down  soon  afterward  to  stop  him,  and  the  affray 
occurred. 

1  LaarenM'i  Case  (ISOS),  2  Roll.  Ab.  G48.  "OiiemBy  justify  the  battery  of  anothaT 
who  will  antei  taj  house,  for  it  is  mjr  cutis."  See  to  the  same  effect  Fossbinder  n> 
Brittk,  16  Neb.  V»9.  —  Ed. 

*  A  portion  of  the  case,  ralatiiig  to  procednre,  is  omitted.  —  Eo. 
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On  trial  in  the  Conrt  of  Common  Pleas  the  complainant  testified 
that,  seeing  the  defendaats  tearing  down  the  causeway,  he  ran  to  where 
fiud  John  P.  Sherman  was  at  work,  and  pat  his  foot  on  a  stone  which 
flaid  John  P.  was  prjing  up  with  a  crowbar ;  that  said  John  P.  raised 
tiie  crowbar  as  if  to  strike  him,  whereupon  he  seized  it  in  self-defence, 
and  some  one,  he  knew  not  who,  knocked  him  down,  and  that  said 
John  P.  twice  threw  him  from  the  causeway  into  the  water.  His  tes- 
timony was  corroborated  by  other  witnesses.  On  the  other  hand,  said 
John  P.  testified  tliat  the  complainant  mshed  down  and  seized  him, 
tiiat  be  never  either  stmck  or  struck  at  him,  but  only  pnshed  him  away, 
using  no  more  force  than  was  necessary  for  self -protection,  as  the  com- 
plainant repeatedly  attacked  him.  Other  witnesses  corroborated  him. 
He  also  testified  that  the  open  water  at  tiie  end  of  tilie  causeway  was 
too  shallow  for  him  to  pass  without  getting  out  of  his  boat  and  dragging 
it  After  the  case  had  been  ai-gued  to  tlie  jury,  he  asked  the  court  to 
Instruct  the  jury  as  follows,  to  wit :  "  That  a  man  in  a  public  place,  if  at- 
tacked, may  resist  with  his  natural  weapons,  using  no  more  force  than  is 
necessary,  without  retreating."  The  court  refused,  but  did  instruct  them 
that  in  such  a  case  a  man  must  retreat,  if  he  can  safely,  and  that  the 
defendant  did  not  testify  that  there  was  anything  to  prevent  his  retreat- 
ing. The  defendant  excepted  to  both  the  refusal  and  the  instruction. 
The  bill  of  exceptions  sets  forth  that  the  complainant's  counsel  stated, 
in  his  argument  to  the  jury,  that  he  did  not  claim  for  the  complainant 
the  right  to  use  any  force  to  protect  the  causeway,  or  any  force  against 
the  defendant,  except  such  as  he  might  lawfiUly  nse  in  any  public 
place. 

We  think  the  court  below  erred.  Geuerally  a  person  wrongfully 
assailed  cannot  justify  the  killing  of  his  assailant  in  mere  self-defence, 
if  he  can  safely  avoid  it  by  retreating.'  Retreat  is  not  always  obliga- 
tory even  to  avoid  killing ;  for  if  attack  be  made  with  deadly  wea- 
pons, or  with  murderous  or  felonious  intent,  the  assailed  may  stand 
his  ground,  and  if  need  be  kill  his  assailant.  But  there  is  no  question 
of  killing  here,  and  we  know  of  no  case  which  holds  that  retreat  is 
obligatory  simply  to  avoid  a  confiict.  Where  there  is  no  homicide,  the 
rule  generally  laid  down  is,  that  the  assaulted  person  may  defend  him- 
self, opposing  force  to  force,  using  so  much  force  as  is  necessary  for 
his  protection,  and  can  be  held  to  answer  only  for  exceeding  such 
degree,  Mr.  Bishop,  in  his  work  on  Criminal  Law,  §  849,  says: 
"  The  ass^Ied  person  is  not  permitted  to  stand  and  kill  his  adversary, 
if  there  is  a  way  of  escape  open  to  him,  while  yet  he  may  repel 
force  by  force,  and,  within  limits  differing  with  the  facts  of  the  case, 
give  back  blow  for  blow."  See,  also,  1  Wharton's  Criminal  Law, 
§  99  ;  Stephen's  Digest  Criminal  Law,  art.  200 ;  May's  Criminal  Law, 
Stadents'  Series,  §  62.    Mr.  May's  language  is:  "There  seems  to  be 
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no  Decewity  for  retreating  or  endeavoring  to  escape  from  tb?  assiUlant 
before  reswting  to  an;  means  of  self-defence  abort  of  thoee  which 
threaten  the  assailant's  life."  In  CommoDwealth  v.  Drum,^  where  the 
defendant,  who  was  indicted  for  murder,  set  up  that  tie  acted  in  self- 
defence,  the  court  in  charging  the  jury  osed  the  foUowing  language ; 
"  The  right  to  stand  in  self-defence  without  fleeing  has  been  strongly 
asserted  b;  the  defence.  It  is  certainly  true  that  every  citizen  may 
rightfully  traverse  the  street,  or  may  stand  in  all  proper  places,  and 
need  not  flee  from  every  one  who  chooses  to  sssail  him.  Without  this 
onr  liberties  would  be  worthless.  But  the  law  does  not  apply  this 
right  to  homicide."  There  are  cases,  however,  which  manifest  a  dis- 
position to  apply  the  same  rule  generally.  Runyaa  v.  The  State;* 
Erwin  v.  State.' 

In  Gallagher  v.  The  State,*  the  defendant  was  complained  of  for 
assault  and  battery,  and  set  up  m  justification  that  he  acted  in  self- 
defence,  the  complainant  having  stepped  forward  with  his  cane  raised, 
as  if  about  to  strike,  i'he  lower  court,  on  trial,  ruled  as  follows : 
*'  Where  a  person  is  approached  by  another  witb  a  cane  raised  in  a 
hostile  manner,  the  former  is  not  justified  in  striking  unnecessarily, 
but  is  bound  to  retreat  reasonably  before  striking."  On  error  the 
Supreme  Court  held  the  ruling  to  be  erroneous.  "  Such  is  not  the 
law,"  say  the  court ;  "  but  the  party  thus  assaulted  may  strike,  or  use 
a  aofficient  degree  of  force  to  prevent  the  intended  blow,  without  re- 
treating at  all."  The  case  is  exactly  in  point.  The  exception  is  there- 
fore Bostuned,  and  the  cause  will  be  remitted  for  a  new  trial. 

Exceptiont  sustained.* 


THE  STATE  v.  J.  R.  BRTSON. 
Im  thc  Sufbehe  Comr,  North  Cabolina,  Dkcehber,  1864. 
[SeporUdm  IFintltm,  Lav  {^0.  2),  86.] 
This  was  an  indictment  for  an  assault  and  battery  by  the  defendant 
on  L.  S.  Gash,  tried  before  Reade,  J.,  at  Fall  Term,  1864,  of  Hender- 
son Superior  Court. 

The  defendant's  counsel  asked  the  court  to  chai^  the  Jury,  that  if 
defendant,  at  the  time  he  struck  Gash,  believed  that  Gash  was  about  to 
strike  him  with  the  knife,  that  then  the  defendant  had  a  right  to  strike 
him  first.*  The  court  declined  so  to  chat^,  but  instnicted  the  jury, 
tiiat  if  defendant  stmok  Gash,  he  was  guilty,  nnless  he  struck  in  self- 

'  E8  Pa.  St.  1.  2],  23.  '  67  Ind.  80. 

•  29  Ohio  St.  186.  »  S  Minn.  270. 

I  Baard  «.  U.  8.,  IBS  V.  S.  HO;  Fioplt  «.  Lewli,  IIT  Cal.  186}  Httdy  «.  Wood,  8  Ind. 
89;  Page  v.  State,  141  lad.  338;  3ut«  v.  Goehring,  108  Iowa,  636;  Tburnton  v.  Taylor,  19 
Kj.  L.  Rep.  390;  QallagfacT  v.  Suta,  3  Hinn.  STO)  Canunonwaalth  «.  Dmm,  U  Pa.  1,  31; 
«Steph.  Dig.  Crim.  Lair  (3d  ti.),  IIT,  n.  1  Aeeord. 

Compan  Howlaad  c.  Day,  H  Tt.  818.'— En. 

*  Only  to  mxcb  ol  Ibt  cm*  ■>  nialM  to  tbii  nquit  ii  glran.  —  Ed. 
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defence :  that  if  the  jury  believed  that  the  defendant  had  good  reason 
to  believe,  acd  did  believe,  that  Gash  was  about  to  strike  him, 
that  then  the  defendant  had  the  riglit  to  strike  hjrn  first,  unless  the 
jury  believed  that  the  defendant  sought  the  fight,  or  provoked  Gash  to 
attack  him  ;  in  which  cose,  the  defendant  would  be  guilty. 

Verdict  —  guilty,  and  judgment  accoi'diugly  from  which  defendant 
appealed. 

Attorney  General  for  the  Statfi. 

W.  H.  JSaiUy  for  the  defendant. 

Mahlt,  J.  The  instructions  asked  for  were  proi>er1y  refused.  The 
court  was  requested  to  charge  the  Jury  that  "if  defendant,  at  the 
time  he  stnick  Gash,  believed  Gash  was  about  to  strike  him  with  the 
knife,  tliat  then  the  defendant  had  the  right  to  stiike  Gash  first." 

A  right  to  act  in  self-defence  does  not  depend  upon  the  special  state 
of  mind  of  the  subject  of  inquiry.  He  is  judged  by  the  rules  which 
are  applicable  \£>  men  whose  nerves  are  in  an  ordinarily  sound  and 
liealthy  state  \  and  whatever  may  be  his  personal  apprehensions,  if  he 
has  not  reasonable  ground  to  support  them,  be  will  not  be  protected  by 
the  principle  of  se!f-defenc«. 

The  normal  condition  of  the  human  passions  and  faculties  must  be 
regarded  in  establishing  rules  for  the  government  of  human  conduct. 
The  qnestjon,  then,  in  such  cases  as  the  present,  is  not  what  were  the 
apprehensions  of  the  defendant,  but  what  these  ought  to  have  been, 
when  measured  by  a  standard  derived  from  observation  of  men  of 
ordinary  firmness  and  reflection.  This  is  what  is  called  reasonable 
ground  of  belief,  and  is  the  rule  fur  Judging  of  a  case  of  self-defence, 
upon  an  indictment  for  an  assault  and  battery.  Therefore  a  prayer  fou 
instruction,  which  assumed  that  one's  personal  feelings  and  apprehcn* 
sious,  however  eccentric  and  morbid  these  might  be,  determined  the 
character  of  his  conduct,  was  properly  refused.* 


JAMES   HIPPY  V.   THE  STATE. 

In  the  SnpREiTG  Codbt,  Tennessee,  December  Term,  1858. 

\lReparUd  m  2  Hmd,  217.] 

Carutheks,  J.,  delivered  the  opinion  of  the  court' 

James  Rippy  was  indicted  in  the  Circuit  Coart  of  Bedford  County 

for  the  murder  of  Houston  Porter,  and  convicted  of  murder  in  the 

second  degree,  and  sentenced  to  twenty-one  years'  confinement  in  the 

penitentiary'. 

The  verdict  is  well  sustained  by  the  testimony.    The  defence,  it 
seems,  was  rested  upon  the  existence  or  apprehension  of  danger  to 

1  Schmid  *.  Indian*  Asm.  (lad.  Ap.  1908),  86  IT.  E.  1033;  Qcrmoloi «.  Siaiwr,  83  Hinn. 
Ml;  BKk  I.  Hinnupolli  Co.,  St  Minn.  TS;  Higgins  v.  Uin«g1uui,>TB  Wi*.  609  Record.  —  Ei>. 

*  Only  the  opinion  of  the  court  iigiren.  — En.' 
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himself  at  tho  time  of  the  bomicide.  It  is  now  iosisted  there  is 
error  in  the  oliuge  on  tiiat  doctrine.  The  objection  is  conflaed  to 
this  clause. 

"  It  is  ar^ed  the  deceased  made  violent  threats  against  the  life  of 
defendant  long  before,  and  up  to  a  short  period  of  the  killing,  and  that 
tltese  threats  coming  to  the  knowledge  of  defendant,  be  had  a  right  to 
kill  the  deceased  on  sight.  Such  is  not  the  opinion  of  the  court ;  but 
to  excuse  the  defendant,  and  therefore  acquit  him,  the  evidence  ought 
to  be  such  as  to  have  reasonably  satisfied  the  defendant  that  the  de- 
ceased, at  the  time  of  the  killing,  vras  doing  some  ovei-t  act,  or  making 
some  demonstration,  shoning  a  present  intention  to  carrj'  such  threats 
into  execution,  otherwise  it  would  not  excuse  him." 

The  law,  as  thus  laid  down  by  the  court,  is  substantially  correct 
The  doctrine  of  the  Graiuger  case,  as  explained  by  that  of  Copeland, 
is  undoubtedly  the  law.  Yet  no  case  has  been  more  perverted  and 
misapplied  by  advocates  aud  juries.  We  have  had  one  case  before  us 
in  the  lost  few  years,  in  which  the  broad  proposition  stated  in  Che  first 
of  the  above  extract  was  charged  as  law.  But  for  this,  and  the  indi- 
cations that  it  has  obtained  to  some  limited  extent  in  the  legal  piisfes- 
slon,  it  would  scarcely  be  deemed  necessory  to  notice  iL  There  is  no 
authority  for  such  a  position.  It  would  be  monstrous.  No  court  should 
for  a  moment  entertain  or  countenance  it.  The  criminal  code  of  no 
countf}'  ever  has,  nor,  as  we  presume,  ever  will,  give  place  to  so 
bloody  a  principle. 

The  law  on  this  subject  is,  that,  to  excuse  a  homicide,  the  danger  of 
life,  or  great  bodily  injury,  must  either  be  real  or  honestly  believed  to 
be  so  at  the  time,  and  upon  sufBcient  grounds.  It  must  be  apparent 
and  imminent.  Previous  threats,  or  even  acts  of  hostility,  how  violent 
soever,  will  not  of  themselves  excuse  the  slayer,  but  there  must  be 
some  words  or  overt  acts  at  the  time  clearly  indicative  of  a  present 
purpose  to  do  the  injury.  Past  threats  and  hostile  actions,  or  ante- 
cedent circumstances,  can  only  be  looked  to  in  connection  with  present 
demonstrations  as  grounds  of  apprehension.  To  constitute  the  defence, 
the  belie_f  or  apprehension  of  danger  must  be  founded  on  sufficient 
circnmstances  to  authorize  the  opinion  that  the  deadly  purpose  then 
exists,  and  the  ^ear  that  it  will  at  that  time  be  executed.  The  cliar- 
acter  of  t!ie  deceased  for  violence,  as  well  as  his  animosity  to  the 
defendant,  as  indicated  by  words  and  actions  then  and  before,  are 
proper  matters  for  the  consideration  of  the  jury  on  the  question  of 
reasonable  apprehension.  Even  if  sufficient  cause  to  fear  does  exist, 
but  the  deed  is  not  perpetrated  under  the  apprehension  it  is  calculated 
to  inspire,  or  the  fear  is  feigned  or  pretended,  the  defence  will  not  be 
available.  So  a  case  must  not  only  be  made  out  to  authorize  the  fear 
of  death  or  great  harm,  but  such  fear  must  be  really  entertained,  nnd 
the  act  done  under  an  honest  and  well-founded  belief  that  it  is  abso- 
lutely necessaty  to  kill  at  that  moment,  to  save  himself  from  a  like 
injury.     It  ia  acarcelj'  necessary  to  remark  that  a  real  or  apparent 
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necessity,  brought  about  by  the  deaiga,  contrivance,  or  faclt  of  the 
defendant,  is  do  excuse. 

If  any  less  injury  than  death  or  great  lx)dily  harm  is  feared  or 
indicated  by  the  circumstances,  tlie  plea  of  atif-d^ence  will  not  be 
Bustaioed,  but  the  degree  of  the  crime  may  be  reduced. 

According  to  tliese  principles,  the  guilt  of  thti  defendant  iras  clearly 
made  out  —  there  was  no  error  in  the  charge,  and  the  Judgment  will  be 


COCKCROFT  V.  SUITH. 
In  the  Qcben's  Behcb,  Easteb  Tbbu,  1705. 
[HeporUd  in  2  SimCtl,  M2.] 
Ik  trespass  for  an  assault,  battery,  and  maihcm,  defendant  pleaded 
son  aeaatdt  demeane,  which  was  admitted  to  be  a  good  plea  in  maihem. 
But  the  question  was.  What  assault  was  sufficient  to  maintain  such  a 
plea  in  maihem?  Holt,  C.  J.,  said  that  Wadham  Wyndham,  J., 
would  not  allow  it  if  it  was  an  unequal  return ;  but  the  practice 
had  been  otherwise,  and  was  fit  to  be  settled :  that  for  every  assault 
be  did  not  thinic  it  reasonable  a  man  should  be  banged  with  a  cudgel ; 
that  the  meaning  of  the  plea  was,  that  he  strucb:  in  his  own  defence  : 
that  If  A.  strike  B.,  and  B.  strikes  again,  and  they  close  imtuedtately, 
and  in  the  scuffle  B.  maihems  A.,  that  is  son  assault ;  but  if  upon  a 
little  blow  given  by  A.  to  B.,  B.  gives  him  a  blow  that  maihems  him, 
that  is  not  son  astault  demesne.  Powell,  J.,  agreed ;  for  the  reason 
why  son  assault  is  a  good  plea  in  maihem,  is  because  it  might  be  each 
•D  aseaalt  aa  endangered  the  defendant's  life. 


ROWE  *>.  HAWKINS. 

At  Kist  pRius,  coRAx  Crowdsb,  J.,  1858. 

[ReporUd  i»  1  Fb^er  *  AnZown,  PI.] 

The  defendant  was  Hding  his  horse  In  a  street  la  Bristol,  when  the 

plaintiff  ran  fW>m  the  pavement  and  seized  the  bridle.    The  defendant 

told  him  to  "  loose  hold,"  and,  on  his  not  doing  so,  struck  him  od  the 

bead  and  face  with  hia  riding-whip,  bringing  blood.    The  plaintiff  still 

retained  bis  hold. 

Crowdbh,  J.   (to  the  Jurj-).     The  defendant,   after  desiring  the 

pl^ntiff  to  desist,  was  Justilied  in  endeavoring  to  obtain  his  release, 

nsing  no  more  violence  than  was  necessary  for  that  purpose ;  and  the 

*  Sm  to  th«  Hiii«  rffsct.  Shorter  i>.  pMpK  3  N.  V.  IBS,  IBT-SOt.  -  En. 
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laoet  natar&I  way  of  doing  bo  was  by  striking  at  the  person  detaining 
him.  That  he  used  no  more  violence  than  was  necessary  for  the  pur- 
pose of  extricating  himself  appears  from  the  fact  that,  with  all  that  he 
used,  he  did  not  Bocceed  in  iiAog  bo.         Verdia/or  the  defendant. 


OGDEN  V.  CLAYCOMB. 
ScFREKK  Conm-,  Illinoib,  Skptbubbb  Tbbx,  1869. 
[S^xrUd  in  62  Jllituria  Report*,  SSG.] 
Mr.  Justice  Law&ence  delivered  the  opinion  of  the  coart 
This  was  an  action  for  asBault  and  battery,  in  which  the  jur}'  fonnd 
for  the  defendant.  The  verdict  was  gainst  the  evidence,  and  there 
was  error  in  the  instructions  for  the  defendant  From  the  first  instruc- 
tion the  jury  would  understand,  if  the  plaintiff  advanced  upon  tJie 
defendant  in  a  threatening  manner  for  the  purpose  of  fighting,  and  a 
fight  followed,  the  plaintiff  could  not  recover,  even  tliough  the  defend- 
ant had  far  exceeded  the  Just  bounds  of  self  defence  and  inflicted  an 
inhuman  beaUng,  provided  he  desisted  as  soon  as  the  plaintiff  asked 
him  to  do  so.  The  rule  is,  on  the  contrary,  that  no  more  violence  can 
be  used  than  a  reasonable  man  would,  nnder  the  circumstances,  regard 
necessary  to  his  defence.  If  he  strikes  a  blow  not  necessary  to  his 
defence,  or  after  all  danger  is  past,  or  by  way  of  revenge,  he  is  guilty 
of  aa  assault  and  battery.  The  third  iustmction  tells  the  Juiy,  among 
other  things,  that  the  plaintiff,  in  order  to  recover,  should  have  been 
guilty  of  no  provocation.  This  is  error.  It  is  wholly  immaterial 
what  language  he  may  have  used,  so  far  as  the  right  to  maintain  an 
action  is  concerned ;  and  even  if  he  went  beyond  words,  and  committed 
a  technical  assault,  the  acts  of  the  defendant  must  still  be  limited  to 
a  reasonable  self-defence.  All  the  instractions  for  the  defendant 
are  pervaded  to  a  greater  or  less  degree  by  these  errors,  and  should 
have  been  refused.  The  judgment  must  be  reversed,  and  the  cause 
remanded.  Judgmet^  reoonad} 

'  HndsoQ  V.  CniM,  IToy,  US  ;  Brid|;man  v.  Skinner,  2  Barnard.  418  ;  Th'omason  v. 
Onf,  8i  Ala.  S91;  WtUoa  r.  Hutiagi,  1  Penn.  (D«t.)  il;  Boren  e.  Bartleioo,  39  III.  U; 
Jones  V.  JoDU,  71  111.  H3;  Abt  v.  Bargfaalm,  SO  111.  9t;  Pbilbrick  v.  Vottti,  1  lud.  443; 
Btavera  «.  Bowen,  M  Ej.  L.  Bcp.  BBl,  80  S.  W.  K.  IISS  s.  c;  Rogen  «.  Waiti,  44  Ma. 
STS;  Huaonv.  S.  R.  Co.,  SSHi.  84i  Brovn  «.  Gordon,  IGnj,  18S;  Jjtaa  o.  Booth,  100 
ItiM.96B;  O'Lui^v.  Rowui,  11  Ho.  117;  GluMy  *.  Dya  (K«b.  1909),  119  N.W.B.  1138; 
Seribner  e.  Beach,  4  Den.  448;  Ee^ei  v.  Devlin,  3  E.  D.  Smith,  BIS;  Edward*  «.  Leavitt, 
48Tt.  136;  Smith  v.  Wilcox,  4TTl.6(7;  Hovluid  «.  Daj,  H  Tt.  118;  Simpkiiu  n.  £ddic, 
H  Tt.  819;  HalloweU  v.  Nivar  (Court  of  Sonioa,  1843},  S  D.  TBS  Axord. 

It  has  been  held  that  ona  maj  not  exerciK  the  ordinarj  right  of  lelf-defence  in  a  church. 
Frances  I. Ley,  Cro.Jsc.8S6i  Day  «.  Beddingaeld,  Noj.  104 ;  Cockruft  v.  Cockrutt,  Comb. 
IT. -En. 
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DOLE  V.  EBSEINE. 

Im  the  Sitpbehs  Jddicui.  Coubt,  New  Hahpshirb,  Jolt,  1S57. 

[Blporttd  ID  39  Nac  Bamp$kirt  Eipmit,  B03.] 

Tbespass,  Tor  asaault  sod  battery,  alleged  to  bavo  been  committed  by 
(the  defendant  apOD  the  pUuntiff,  at  Claremont,  in  aaid  connty,  on  Uie 
13th  of  November,  1854.  The  defendant  pleaded  that  although  he  did 
assault  the  plaintiff,  as  alleged  in  the  declaration,  yet  tbe  plaintiff,  [n 
defending  himself  against  such  assault,  used  unnecessarj-  and  excessive 
force,  then  and  there  beating,  bruising,  and  wounding  said  defendant  in 
a  grievous  and  shocking  manner,  wholly  unjustifiable  by  law. 

The  commissionei  to  whom  the  case  was  referred  reported  that  the 
averments  of  the  plea  were  true.  The  court  was  to  pass  upon  its 
validity  in  law.' 

Eastman,  J.  The  only  reported  decision  that  we  have  been  able  to 
find,  where  the  question  presented  was  the  same  as  that  raised  in  the 
case  before  us,  is  that  of  Elliott  ».  Brown.*  In  that  case  it  was  held 
that  Uie  party  first  attacked,  in  a  personal  renconter  between  two  indivi- 
duals, is  not  entitled  to  maintain  an  action  for  an  assault  and  batterj', 
if  he  uses  so  much  personal  violence  towards  the  other  party,  exceeding 
the  bounds  of  self-defence,  as  could  not  be  justified  under  the  plea  of 
son  ofsavlt  demeane,  were  he  a  party  defendant  in  a  suit 

If  tile  rule  laid  down  in  that  case  is  sound  law,  this  suit  caonot  be 
sustained,  for  the  commissioner  to  whom  the  action  was  refen-ed  haa 
.  reported,  that,  although  the  defendant  committed  the  first  assault,  yet 
tbe  plaintiff  used  more  force  than  was  necessary  or  justifiable  in  repel- 
ling that  assault. 

The  ground  upon  which  tbe  decision  In  Elliott  v.  Brown  was  placed  is, 
that  there  cannot  be  a  recovery  in  cross  actions  for  the  same  affray,  but 
that  the  party  who  first  recovers  may  plead  that  recovery  in  a  suit 
against  himself.  No  auttiority  is  cited  to  sustain  that  position,  and  it 
appears  to  us  that  it  is  not  well  founded. 

If  an  assault  is  made  upon  a  party,  it  may  be  repelled  by  force  safH- 
cieut  for  self-defence,  even  to  the  ase  of  violence  ;  and  if  no  more  force 
is  used  than  what  is  necessaiy  to  repel  the  attack,  the  party  assaulted 
may,  under  the  plea  of  son  attavU  demesne,  show  the  facts  and  have 
judgmenL  To  this  extent  the  law  is  well  settled*  If  the  affray  stops 
there,  the  party  first  assailed,  being  justified  in  what  be  has  done  in 
self-defence,  may  have  his  action  for  the  injury  that  he  has  received.   He 

>  Th«  stitemmit  of  the  caia  hu  been  abridged,  and  tbe  ■ifpunentt  of  eonnael  us 
omitted.  —  En. 
*  2  WendeU,  499. 
■  3  GnenL  Ev.,  sac.  S6,  tnil  &atbaiitiea  cited. 
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has  himself  done  Dothitig  more  than  what  the  latr  permita ;  but  the 
otber  party,  ia  oommenciDg  and  foUoiriiig  up  the  assault,  is  liable  not 
only  for  a  breach  of  the  peace,  but  fur  all  the  personal  injuries  that  he 
baa  inflicted. 

Bat  if  the  person  assaulted  uses  excessive  force,  beyond  whnt  is 
necessary  for  self-defence,  he  is  liable  for  the  excess,  and  the  facts 
may  be  shoirn  under  the  replication  of  de  injuria,  Curlis  v.  Carson ; ' 
Haanen  v.  Edes ;  *  Cockcroft  v.  Smith.^ 

Up  to  the  time  that  the  excess  is  used,  the  party  assaulted  is  in  the 
li^t  Until  he  exceeds  the  bounds  of  self-defence  he  has  committed 
no  breach  of  the  peace,  and  done  no  act  for  which  be  is  liable ;  while 
his  assailant,  np  to  tJiat  time,  is  in  the  wrong,  and  is  liable  for  bis  illegal 
acts.  Now,  can  this  cause  of  action  which  the  assailed  party  has  for 
the  injury  inflicted  upon  him,  and  which  may  have  been  severe,  be  lost 
by  acts  of  violence  subsequently  committed  by  himself?  Can  the 
assault  and  battery,  which  the  assailant  himself  has  committed,  be 
merged  in  or  set  off  against  the  excessive  force  osed  by  the  assailed 
party?  Unless  this  be  so,  and  the  party  first  commencing  the  assault 
and  inflicting  the  blows,  and  thus  giving  to  the  other  side  a  cause  of 
action,  can  have  the  wrong  thus  done  and  the  cause  of  action  thus 
given,  wiped  out  by  the  excessive  castigation  which  he  receives  ftom 
the  other  party,  then  each  party  may  sustaiu  an  action :  the  one  that  is 
BSSfuled,  for  the  assault  and  battery  first  committed  upon  him ;  and  the 
ass^lant,  for  the  excess  of  foroe  used  upon  him  beyond  what  was 
necessary  for  self-defence 

We  thhik  that  these  are  not  matters  of  set-off;  that  the  one  cannot 
be  merged  in  the  other ;  and  that  each  party  has  been  guilty  of  a 
wrong  for  which  he  has  made  himself  liable  to  the  other.  There  have, 
in  effect,  been  two  trespasses  committed :  the  one  by  the  assailant  In 
commencing  the  assault,  and  the  other  by  the  assailed  party  in  using 
the  excessive  force ;  and,  upon  principle,  we  do  not  see  why  the  one 
can  be  an  answer  to  the  other,  any  more  than  an  assault  committed  by 
one  party  on  one  day  can  be  set  off  against  one  committed  by  the  other 
party  on  another  day.  The  only  difference  would  seem  to  oonsist  in 
the  length  of  time  tliat  has  elapsed  between  the  two  trespasses.  In  a 
case  where  excessive  force  is  used,  the  party  using  it  is  innocent  up  to 
the  time  that  he  exceeds  the  bounds  of  self  defence.  When  be  uses  the 
excessive  force,  he  tben  for  the  first  time  becomes  a  trespasser.  And 
wherein  consists  the  difference,  except  it  be  that  of  time,  between  a 
trespass  committed  by  him  then,  and  one  committed  by  him  on  the 
same  person  the  day  after? 

In  Elliott  V.  Brown,  it  ia  conceded  that  both  parties  may  be  indicted 
and  both  be  criminally  punished,  notwithstanding  it  was  there  held  that 
a  civil  action  can  be  maintained  only  against  him  who  has  been  guilty 
of  the  excess.  If  this  be  so,  and  each  party  can  be  criminally  punished, 

1  2  K.  H.  63a.  >  16  Mats.  849.       _ .        ■  BnL  Xiri  Prim,  13. 
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theD  each  must  have  been  guilty  of  an  ass&uU  and  battery  upon  the 
other ;  and  if  thos  guilty,  why  should  not  a  civil  action  be  maintained 
by  each?  It  would  eeem  tbat  the  fact  that  both  are  indictable  shows 
tb&t  each  is  in  the  wrcHig  as  to  the  other,  and  that  each  has  a  cause  of 
action  agEunst  the  other,  and  that  such  cause  of  action  may  be  success- 
fully prosecated,  unless  one  is  to  be  set  off  i^ainst  the  other.  Tbat 
torts  are  not  the  subjects  of  set-off  is  entirely  dear. 

We  arrive,  then,  at  tlie  conclusion  that  the  causes  of  action  existing 
in  soch  cases  cannot  be  set  off,  the  one  against  the  other,  nor  merged, 
the  one  in  the  other,  but  that  each  party  may  majntaiu  an  action  for 
the  injury  received  :  the  assailed  party,  for  the  assanlt  first  coiDmitte<I 
upon  him ;  and  the  assailant  for  the  excess  above  what  was  necessary 
for  self-defence. 

This  rule,  it  appears  to  as,  will  do  more  justice  to  the  parties  and 
more  credit  to  the  law  than  the  other,  for  by  it  the  party  who  has  com- 
menced the  assault,  and  who  has  been  the  moving  cause  of  the  diffi- 
culty, is  made  to  answer  in  money,  instead  of  having  bis  assault  merged 
in  the  one  which  be  has  provoked,  and  which  has  been  inflicted  upon 
him  by  bis  antagonist. 

We  think,  also,  that  the  view  of  the  case  which  we  have  taken  derives 
mnch  strength  from  the  fact  that  no  precedent  can  be  found  of  any 
pleading  sustaining  the  defendant's  views.  It  is  remarkable  tbat  sudi 
a  plea  cannot  be  found  in  any  of  the  books,  if  the  defence  has  ever 
been  regarded  by  the  courts  as  good  law. 

Our  opinion  therefore  is,  that,  upon  the  (hcts  stated,  the  plaintiff 
would  tie  entitled  to  judgment.^ 

1  TbDmuDnv.  Gnjr,  S9A1>.  Bgl;HcXitte.UcRie,  llTGi.S98;Ailimav.WtggOD*r,  >t 
Ind  631,  633  (wmUt);  Stoaa  v.  Bloat,  3  H«C.  (Kr.)  a3Sj  Qrallon  «.  Glidden,  M  Me.  58l>, 
591;  Dmrling  e.  Wilkini,  3S  Oh.  Si.  OS,  83;  Barhg'lt  v.  Smitb,  45  Oh.  St-  HT  {itmbtt);  Cade 
*.  HcFmrland,  ig  Tt.  47;  Sha;  v.  ThompaoTi,  SS  Wii.  HO;  Gatznun  «.  CUiiej,  114  Wia. 
SB9  Accord. 

But  in  Elliott  v.  Btowd,  3  Wend.  49T;  Chambsn  v.  Porter,  6  Coldw.  373  (ambit),  it  wu 
decided  that  one  wbo  In  repetling  an  attack  uied  excauive  force  tharebj  forfeited  hii  liKht 
■f  action  agaiait  the  mggrtma.  —  Ed. 
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KECK  P.  HALSTEAD. 
In  the  Kino's  Bench,  Tbinitt  Tesk,  1699. 

[/UporUd  in  3  LvtityiM,  4S1.] 

Trespass  for  killing  hie  maatiff. 

The  defendant  pleads  that  it  was  a.  fierce  dog,  and  did  often  bite 
men  and  cattle,  of  which  the.  defendant  had  notice ;  that  the  dog  came 
into  the  defendant's  yard  against  hie  will ;  ho  that  he  was  afraid  to  go 
out  of  his  house,  of  which  the  plaintiff  had  notice ;  and  the  defendant 
desired  him  to  keep  his  dog  ont  of  the  yard,  which  he  refuaing  or  neg- 
lecting, the  defendant  shot  the  dog  in  his  own  yard,  aod  traversed  that 
be  was  guilty  extra  atrium  auum. 

The  plaintiff  replied  de  injuria  sva  propria,  npon  which  they  were 
at  issue,  and  a  verdict  for  the  defendant ;  and  by  the  opinion  of  the 
whole  court  the  plea  was  held  good. 

The  Serjeant  doth  not  show  that  there  was  any  objection  made  to 
the  plea,  why  It  shonld  not  be  good,  neither  doth  he  give  any  reason 
tor  the  jadgmeot,  and  so  there  was  no  occasion  of  citing  any  book.' 


MOKRIS  tf.  NUGENT. 

At  Nisi  Fsics,  corah  Lord  Denhak,  C.  J.,  Jdlt  27,  163S. 

IBeperted  (n  7  Carrfnglon  4"  Pag'u,  572.] 

Trespass  for  shooting  the  plaintifTs  dog.  Flea :  that  the  siud  dog 
was  of  a  mischievons  disposition,  and  unfit  to  be  at  la^e,  whereof  the 
plaintiff  had  notice ;  that  the  dog  attacked  the  defendant,  and  would 
have  bitten  him  had  he  not  defended  himself,  wherefore,  in  self-defence, 
and  to  protect  himself  from  being  bitten,  he  killed  him.  Replication : 
de  Injuria.  On  the  part  of  the  defendant  evidence  was  tendered  t» 
show  that  the  dog  was  of  a  mischievous  dlspositign,  and  had  bitten 
others. 

J.  Evans  objected  that  each  evidence  was  inadmissible,  as  being 
irrelevant  to  the  issue. 

Lord  Drnitan,  C.  J.  I  think  it  was  unnecessary  to  state  in  the  plea 
either  that  the  dog  was  of  a  mischievous  disposition,  or  that  the  plain- 
tiff knew  it ;  for  the  fact  of  the  dc^  having  attacked  the  defendant 
would  be  a  sufficient  justification  for  shooting  him  in  self-defence, 
whether  the  dog  was  of  a  mischievous  disposition  or  not;  but  you 
ought  to  have  demurred  to  the  plea  for  setting  out  Irrelevant  facts ; 

1  Btynoldj  t>.  PhillliM,  13  III.  Ap.  567;  Cndit  v.  Brown,  10  Johns.  3S5  Aseord. 
S«e  Smith  s.  Qritwold,  16  Hun,  273. — Ed. 
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having  taken  Issne  npon  the  plea,  I  cannot  sa;  that  Hm  evidence  is 
immaterial. 

It  appeared  that,  as  the  defendant  was  paesing  the  plaintiff's  hoase, 
the  dog  ran  out  and  bit  the  defendant's  gaiter,  and  that,  on  the  defend- 
ant turning  round  and  raising  a  gun,  which  he  had  in  his  hand,  the  dog 
ran  away,  and  that,  aa  he  was  running  away,  and  before  be  had  got 
more  than  five  yards  off,  the  defendant  shot  and  Icilled  him. 

J.  Evans  contended  that  the  above  evidence  did  not  support  the 
plea ;  that  it  ought  to  have  been  proved  that  at  the  time  the  defendant 
shot  the  dog  he  was  in  the  act  of  attacking  him ;  whereas  here  it 
appeared  that  he  was  running  away ;  and  he  cited  Vera  v.  Lord  Cawdor, 
and  Wright  v.  Bamscott 

LoBD  Demkait,  C.  J.  I  think  fbtA  the  plea  has  not  been  proved,  and 
tiie  only  question  therefore  for  the  jory  will  be  one  of  damages.  The 
circumstance  of  a  dog  being  of  a  ferocious  disposition,  and  being  at 
large,  is  not  sufficient  to  Justify  shooting  him ;  to  justify  such  a  course, 
the  animal  must  be  actoally  attacking  the  party  at  the  time. 

Verdict  for  the  plaintiff.    Damaget,  1»} 


V.  FAKENHAM. 

Is  THE  ComoM  Pleas,  Hilabt  Tebh,  1470. 
{fUporUd  iH  YtoT-Bodc,  S  Edaard  IV.,  folio  48,  pfocitua  4.] 
Ik  trespass  for  battery  against  Fakenham,  he  says  that  the  plaintiff 
made  an  assault  npon  one  W.  F.,  eon  of  the  said  defendant,  and  tJie 
defendant  saw  this  and  commanded  one  J.,  his  servant,  to  go  to  his  son 
and  defend  him,  and  keep  him  from  dam^e,  by  force  of  which  he  went 
to  him  and  assaulted  the  said  son  [plaintiff?],  and  so  the  wrong  which 
the  plaintiff  bad  was  of  the  assault  which  he  made  upon  the  said  W. 
F.,  and  In  defence  of  him,  &6.  Cateaby.  This  fe  not  to  the  purpose; 
for  where  a  man  assaults  me,  If  I  beat  bim  in  my  defence,  I  shall  be 
excnsed ;  but  if  be  assaults  a  stranger,  I  cannot  beat  bim  In  his  defence, 
for  I  have  nothing  to  do  with  him,  but  I  can  part  them,  &c.  Motle, 
and  Needbah,  JJ.  If  I  see  a  man  assaulting  another,  I  can  part  them 
and  put  my  hand  npon  him  who  made  the  assault,  and  hold  him  bo  that 
he  cannot  come  at  the  other,  &c. ;  but  they  eaid  that  I  cannot  draw 
my  sword  and  beat  the  one  who  made  the  assault,  &c. ;  but  it  is  other- 
wise if  one  assaults  my  master,  I  can  beat  him  in  defence  of  my  mas- 
ter,* &C.    Choke,  J.    That  is  true,  for  the  servant  is  held  and  bound  to 

1  Uhlein  n.  CromscV,  109  Hua.  273;  Penv  n.  Phlppi,  10  Irad.  SG9  Aeeard. 
Bat  see  Bowers  v.  Fitzrandolph,  Addia.  SIS.  —  Eix 

«  V.  B.  14  Han.  TL,  rol.24.pl.  72;  Y.  B.  SB  Hen.  VL,  fd.  (W,  pL  6 ;  Bufoot*. 
BejnoldB,  2  Stn.  fiSS  AaonL  —  Ed. 
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the  ntaeter,  and  so  be  caa  for  his  nuatress,  &c.  But  the  master  cannot 
do  as  much  for  his  servant,  for  he  is  not  so  held  to  do  for  his  servant,  &c 
And  then  Oenney  says  vt  supra  that  the  plaiotitl  assaulted  the  said  son 
of  the  defendant  then  being  present,  &c.,  and  he  commanded  such  an 
one,  his  servant,  to  go  to  his  son  and  part  them,  and  keep  his  boo  with- 
out damage,  by  reason  whereof  he  went  to  them  and  parted  them,  and 
put  his  hand  apon  this  plaintiff,  so  that  be  should  not  approach  the  said 
son,  &C.,  which  is  the  same  battery,  &c. 


8EAMAH  V.   C0PPLEDICK. 

Im  tbb  Eino's  Bknch,  bctwebn  1607  amd  1612. 

{ReporUd  in  Owtn,  ISO.] 

Ik  a  trespass  of  assault  and  battery,  the  defendant  justified  in 
defence  of  his  servant,  tcU.  that  the  plaintiff  had  assaulted  his  ser- 
vant, and  would  have  beaten  him,  &c.,  and  the  plaintiff  demurred. 

Yelterton,  J.  The  bar  is  good,  for  the  master  may  defend  his  ser- 
Taut,  or  otherwise  Jie  may  lose  his  service.     19  Hen.  VI.  60  a. 

Crook,  J.  The  lord  may  justify  in  defence  of  Ms  villein,  for  he  is 
his  inheritance. 

WUliama,  contra.  The  master  cannot  justify,  but  the  servant 
may  justify  in  defence  of  his  master,  for  he  owes  duty  to  his  master. 
9  Edw.  IV.  48. 

Yelvxetoh,  J.  The  master  may  maintain  a  plea  personal  for  his 
BOTvant,  21  Hen.  VII.,  and  shall  have  an  action  for  beating  his  ser> 
Taut ;  and  also  a  man  may  justify  in  defence  of  his  cattle. 

Cook.  A  man  may  ose  force  in  defence  of  his  goods,  if  another  will 
take  them :  and  so  if  a  man  wilt  strike  your  cattle,  you  may  justify  in 
defence  of  them ;  and  so  a  man  may  defend  his  son  or  servant,  but  he 
cannot  break  the  peace  for  tbem ;  but  if  another  does  assault  the  ser- 
vant^ the  master  may  defend  him  and  strike  the  other  if  he  will  not  let 
1dm  alone. 

WiUiama.  It  hath  been  adjudged  in  Banham's  case  that  a  man  can- 
not jnstify  a  battery  in  defence  of  his  soil :  a  fortiori,  he  cannot  in 
defence  of  his  serruit     F«2e  19  Hen.  VI.  81 ;  9  £dw,  IV.  48. 
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LEWAHD  V.  BASELT. 
Ik  the  Eikq's  Bench,  Michaelmas  Tebh,  1695. 
[HqMrted  in  1  Lord  Raymmd,  Sa.] 
Tbbspass,  asBSolt,  and  battery,  for  a  batter;  committed  upon  the 
irife.  The  defbndaat  pleads  de  aon  (uaavlt  demetne  of  the  wife. 
The  plaintiffs  reply,  that  the  defendant  went  ont  to  fight  the  husband, 
and  that  she,  being  desirous  to  asBiat  her  husband,  and  to  keep  him 
from  being  wounded,  inaMum  fecit  upon  the  defendant.  The  defend- 
ant demurs.  And  Mr.  Carlkew  argued  that  this  in«uZ(um  fecit  was  ilL 
And  for  that  he  cited  a  case  between  Jones  and  TresUian.'  Trespass, 
assault,  and  battery ;  the  defendant  pleaded  de  ton  assault  demesne; 
the  plaintiff  replied,  that  he  was  possessed  of  a  close  called  Cupner's 
close,  and  that  the  defendant  broke  the  gate  and  chased  his  horses  In  the 
close,  and  the  plaintiff  for  defending  his  possession  violiUeT  inMdtum 
fecit  upon  the  defendant :  and  apon  demurrer  adjudged  a  bad  replica- 
lion,  for  he  should  have  said  moHit^  manus  imposuit ;  but  he  could 
not  Justify  an  assault  in  defence  of  his  possession.  And  this  case  the 
court  agreed  to  be  good  law,  but  different  from  the  present  case ;  for 
this  is  a  JusUBable  assault,  for  the  wife  may  lawful^  make  an  assault, 
to  keep  her  husband  from  harm,  and  she  has  pleaded  it  so.  In  the 
same  manner  a  servant  may  justify  an  assault  in  defence  of  his  mas- 
ter, not  e  contra,  because  the  master  might  have  an  action  per  quod 
servUiitm  amisit.  So  in  this  case,  if  the  defendant  lifted  his  hand  to 
strike  the  husband,  the  wife  might  well  justify  an  assault  to  prevent 
the  blow.  And  if  the  fact  had  been  otherwise,  the  defendant  ought 
to  have  rejoined  de  son  tort  demesne,  and  then  it  had  been  agfunst  the 
plaintiff.  But  a  man  cannot  justify  an  assault  in  defence  of  hie  horse, 
or  his  possession,  for  there  he  ought  to  say  molliter  manua  imposuit. 
Judgment  for  the  plaintiff,  nisi,  *c,' 

>  1  Lev.  282. 

A  parent  may  defend  hU  or  her  child.  Hill  r.  Bogsrs,  S  Iowa,  67;  Commonweilth 
V.  MaloDC,  114  Ha«a.  29S.  A  child  majr  defend  his  or  her  poreDt.  Oreis'  Cue,  Glijrt 
ISO,  pi.  311;  Obiera.Nei1,  lHoast.449;  Beaven  v.  Bowen,  3S  K7.  L.  Rep.  »1,  80  8.  W. 
B.  1166  •.  c;  Drinkhoru  v.  Babel,  S6  Hicb.  B32;  State  e.  Jobnion,  76  S.  Ca.  1T4;  nnton 
B.  Stale,  13  Tex.  GTB,  6SS;  Waddell  i.  State,  1  Tex.  Ap.  T20.  A  busband  may  defend  fail 
wife.    Tompkiniv.  Knot,  94Fed.  S.  SH.  — Ed. 
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SECTION  VI.  (eontinued). 
id)  DsTBKCs  or  Psopurtr. 

ANONtMOCS. 

In  thi  Cohkom  Fleas,  Michaelius  Term,  1440. 

[Bepcrted  in  Year-Book,  19  Henry  VJ^  folio  31,  jiecitum  59.] 

A  WBiT  of  treapaBS  was  brought  by  A.  ngaiiiBt  another.  And 
counted  by  ForteacKC  how  the  defendant  with  force  him  aasanlted* 
wonnded,  and  ill-treated.  Markham.  Yoa  onght  not  to  have  an 
action,  for  we  say  that  the  plaintiff,  In  the  name  place  where  he  sap- 
poaeB  the  trespass,  came  -and  took  certain  goods  of  the  defendant, 
viz.,  &c.,  and  the  defendant  bade  him  leave  Uie  gooda,  and  the  plain- 
tiff would  not,  whereupon  he  took  them  out  of  his  possession,  as  he 
lawfully  might,  and  the  wrong  which  he  bad  was  In  defence  of  our 
goods,  and  we  do  not  at  all  understand  that  for  this  be  ought  to  mun- 
tain  an  scUon.  FarteKue.  You  see  well  that  this  plea  amounts  to 
nothing  more  than  son  asaauZt  demesne^  wherefore  we  pray  to  be  di»- 
chai^ed  of  the  rest.  And,  sir,  as  It  seems  to  me,  we  shall  recover  our 
damages  by  hia  own  confession ;  for  he  bad  a  sufficient  remedy  at 
common  law,  scilUxt  he  had  an  action  of  trespass  de  bonia  aaportatis, 
and  he  would  have  recovered  against  the  plamtiff  for  this  cause.  For* 
snppoae  that  you  make  an  assault  upon  me,  I  am  bound  to  go  from 
you  as  fast  as  I  can,  and  not  now  to  beat  you.  And  this  Is  well  proved 
by  the  plea  in  bar ;  for  it  is  that  the  wrong  which  he  bad  was  from  hts 
own  assault,  and  In  defence  of  the  defendant ;  so  this  case  proves  welt 
that  it  is  not  lawful  for  any  one  to  tfeat  another ;  and  this  cose  la . 
stronger  than  the  other.  Wherefore  —  Faston,  .T,  The  whole  plea 
tU  tupra  shall  be  entere<l  on  the  roll ;  for  it  does  not  appear  to  be  a 
plea  of  assault  merely,  as  you  allege,  and  it  will  be  mischievous  to  the 
defendant  to  have  so  general  a  plea  as  you  would  claim,  and  It  will  be 
more  reasonable  to  allege  the  whole  matter  ut  supra,  so  that  the  jurora 
shall  have  knowledge  of  the  whole  matter,  than  to  rule  the  defendant 
to  so  general  a  plea ;  for  It  does  not  lie  Id  the  knowledge  of  the  jurors 
whether  this  was  merely  an  assault  or  not.  And  suppose  that  a  maa 
was  about  to  carry  off  your  wife,  would  you  not  beat  him  ?  {Q.  d.  «tc.> 
And  notwithstanding  that  you  beat  him  iQ  defence  of  your  wife,  yon 
shall  be  excused  In  law ;  for  It  is  In  defence  of  your  chattel ;  and  all 
this  matter  shall  be  entered  on  the  roll  vt  mpra,  wherefore  It  seems 
to  me  to  have  been  well  pleaded.  Newton,  C.  J.,  to  the  same  Intent. 
For,  tf  a  man  will  take  my  horse  from  me,  or  anything  which  belongs 
to  me,  and  I  will  not  suffer  him  to  do  it,  although  he  Is  hurt,  In  thiM 
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case  I  sball  b«  ercnsed  in  law.'  And  suppose  that  a  man  is  aboat  tc 
beat  my  Bervant,  and  I  aid  my  servant  in  bis  defence,  altliough  tiie 
other  is  hurt  by  me,  all  this  matter  shall  be  adjudged  in  defence  of  my 
servant,  and  of  my  goods.  For,  since  be  was  atfout  to  injure  me,  this 
malfeasance  shall  t>6  said  to  be  an  assault  upon  me  begnn  by  him,  and 
all  this  shall  be  siud  to  be  in  defence  of  the  goods  and  chattels  of  the 
defendant.  Wherefore,  &c.  And  so  was  the  opinion  of  Atscoohi^ 
FULTHOKPE,  JJ.,  and  all  the  conrt.     Quod  nota. 


ANONYMOUS. 

In  the  Ktsa'a  Behch,  TRiMnr  Tebh,  1170. 

[Reported  in  Year-Book,  9  Edward  IV^filio  S8,  ptacttum  43.] 

Ik  trespass  for  a  battery  the  defendant  showed  bow  the  pliuntiB 

would  have  taken  away  6d.  of  the  moneys  of  the  defendant,  and  that 

he  put  his  hands  upon  him,  and  would  not  allow  him.   And  It  was  held 

by  the  JuaticeB  that  if  a  man  will  take  my  goods,  I  may  lay  my  hand 

opon  him  and  prevent  him ;  and  If  be  will  not  desist,  I  may  beat  him, 

rather  than  let  him  carry  them  off. 


GREEN  tt.  GODDARH 

Is  THE  Qdbbm's  Bench,  betwkkn  1703  and  1705. 
[Etporttd  in  S  SalieUt,  Ml  ] 
Trespass,  assault,  and  battery,  laid  on  the  lat  of  October,  8  Beg. 
The  defendant,  as  to  the  rf  et  armu,  pleaded  non  ad.  And  as  to  1^ 
residue,  says,  that  long  before,  viz.,  on  the  13th  of  September,  a 
stranger's  bull  had  broke  into  his  close,  that  he  was  driving  him  out  to 
put  him  Id  the  pound,  and  the  plaintiff  came  into  the  said  close,  et 
manufortt  impedtvit  ipsttm  ac  laurum  praed.  reatxasisse  volvU,  et  qwid 
ad  prteventavi.  etc.fipse  idem  defend,  parvum  fiageUum  super  queren' 
tern  moUiter  impoauit,  quod  est  tdem  ruiduum,  etc.,  abaqwe  hoc  quod 
eul.  fitit  ad  aliquod  tempus  ante  eundem  13  diem.  The  plaintiff 
demurred.  Mr.  .fiVre,  (or  the  plaintiff,  ai^ed  that  they  should  have 
requested  bim  to  go  out  of  the  close.  19  Hen.  VI.  81  j  11  Hen.  VI. 
S3 ;  2  So.  Tresp.  5i7,  M8,  549. 

'  T.  ft  IB  Hen.  VI.,  fbl.  88,  pi.  6  i  Taylor  b.  HMlcIwm,  Cro.  Jto.  22*.  Yd.  167, 
Brownl.  216  i.  o-i  Aldsraon  t>.  Wdetell,  1  C.  &  E.  S58  i  Mota  v.  Berry,  74  Ak.  ST4 1 
ComroonwMlth  v.  KeniiBrd,  8  Pick.  13S;  StnyTesuit  v.  Wilcoz  (Mich.  18B2),  63  S. 
W.KtWi  BlfM  s.  JohoMn.  78  K  Y.  B2>  AtaartL  —  Ed. 
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Etper  Curiam.  There  is  a  foree  Id  law,  as  in  every  trespass  quare 
ctaiMum  fregit:  As  if  one  enters  into  iny  ground,  in  that  case  ttie 
owner  mast  request  him  to  depart  before  he  can  lay  hands  on  him  to 
tnnt  him  out ;  for  every  impoaitio  manuum  is  an  assault  and  battery, 
which  cannot  be  justified  npon  the  account  of  breaking  the  close,  in 
law,  without  a  request  The  other  is  an  actual  force,  as  in  bui^lary, 
as  tireaking  open  a  door  or  gate ;  and  in  that  case  it  is  lawful  to 
oppose  force  to  force ;  and  if  one  breaks  down  the  gate,  or  comes  into 
my  close  vt  et  armia,  I  need  not  request  him  to  be  gone,  but  may  lay 
hands  on  him  immediately,  for  it  is  but  returning  violence  with  vio- 
lence ;  ao,  If  one  comes  forcibly  and  takes  away  my  goods,  I  may 
oppose  him  witiiout  any  more  ado,  for  there  is  oo  time  to  make  a 
request.* 


COLLINS  V.  RENISON. 

1h  the  King's  Bbnch,  Tararrr  Term,  1754. 

[Reported  in  Sager,  138.] 

In  the  declaration,  In  an  action  of  trespass,  it  was  alleged  that  tba 
defendant  overturned  a  ladder  upon  which  the  plaintifT  was  standing, 
and  threw  the  plaintiff  from  it  upon  the  ground. 

The  defendant  pleaded  that  he  was  in  possession  of  a  certain  garden, 
and  that  the  plaintiff,  against  the  will  of  the  defendant,  erected  a 
ladder  in  the  garden,  and  went  up  the  ladder,  in  order  to  nail  a  board 
to  titi  house  of  the  plaintiff ;  that  the  defendant  forbade  the  plaintiff 
BO  to  do,  and  desired  him  to  come  down ;  and  that,  upon  the  plaintiff's 
persisting  In  nailing  the  board,  be  gently  shook  the  ladder,  which  wa« 
a  low  ladder,  and  gently  overturned  it,  and  gently  threw  the  plaintiff 
from  it  npon  the  ground,  thereby  doing  as  little  dami^  as  possible  to 
the  plaintiff. 

Upon  a  demurrer  to  this  plea,  it  was  holden  to  be  bad, 

And  by  Rtder,  C,  J.  Such  force  as  was  used  In  the  present  case  i« 
not  justifiable  in  defence  of  the  possession  of  land.'  The  overtnining 
of  the  ladder  could  not  answer  the  purpose  of  removing  the  plaintiff 
out  of  the  garden,  since  it  only  left  him  npon  the  ground  at  the  bottom 
of  the  ladder,  instead  of  being  upon  it. 

And  by  Demison,  J.  As  only  the  ladder  was  in  the  present  case 
damage  feasant,  it  was  no  more  lawful  to  throw  this  down  whilst  the 
plaintiff  was  upon  It  than  It  is  to  distrain  a  horse  daToage  feasant  whilst 
a  man  ts  upon  the  horse's  back,  which  it  is  not  lawful  to  do. 

1  A  portion  o{  the  cua  it  omitted.  —  Ed. 

*  Cole  V.  Humder,  1  Bolle  Ab.  MS;  Simpwn  ■,  Uonii,  4  Tunt.  S!I;  Keivotna  v.  Ru- 
*el1  (St.  1909),  IIT  8.  W.  B.  SOC;  ETeiton  r.  Ergtti,  91  Keb.  93£;  Boot  w.  CMkBy  (S.  J. 
UOt),WAU.  R.U;  SUte  ».  Uumi,  1  Mill,  Coiut.K.33.^oa)rd.  — Ed. 
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TULLAT  V.  REED. 

At  Nm  Peios,  cx)bam  Park,  J.,  Novembbb  29,  1828, 

\Reporttd  I'n  1  CarringUm  $■  Pagnt,  6.] 

This  was  an  action  for  assaulting  and  beating  the  plaintiff,  in  which 
the  defendant  pleaded  the  general  issue ;  and  a  special  plea  of  moUUer 
mamia  tmpoauit. 

Evidence  was  given  of  the  assault  on  the  part  of  the  plaintiff,  and 
evidence  la  support  of  the  speoial  plea  was  given  on  the  part  of  the 
defendant. 

Fare,  J.,  laid  it  down  as  clear  law  that  if  a  person  enters  another's 
house  with  force  and  violence,  the  owner  of  the  bouse  may  iustify 
turning  him  out  (using  no  more  force  than  is  necessary),  without  a 
previous  request  to  depart ;  but  if  the  person  enters  quietly,  the  other 
party  cannot  jusUfy  turning  him  out  without  a  previous  request  to 
depart.  Verdict  for  lAe  defendarvt.^ 


COMMONWEALTH  v.  CLARE. 
In  th*  Supreme  Judicial  Coubt,  Massachdsetts,  October,  1840. 
IReperted  la  S  Mocai/,  S3.] 
Ok  the  trial  of  the  defendant,  in  the  Court  of  Common  Fleas,  before 
Strong,  J.,  for  an  assanlt  and  battery  on  Lemuel  Briggs,  it  was  proved 
that  the  defendant,  with  another  man,  entered  Briggs'a  close,  and  was 
using  his  grindstone,  when  Bri^s  went  to  them,  and  repeatedly  ordered 
the  defendant  to  go  from  his  premisea,  and  the  defendant  repeatedly 
told  him  he  would  not  go,  but  would  remain  there  as  long  as  be  pleased. 
Immediately  after  this,  according  to  the  testimony  of  one  witness,  Briggs 
**  put  the  0at  of  his  hand  on  both  cheeks  of  the  defendant's  face." 

'  JeUy  e.  Bmdiey,  Cw.  &  M.  270  ;  ThoroM  t>.  Marah,  B  C.  4  P.  5»S ;  MorUrty  «. 
Brooka,8C.  *P.  884;  Polkinhorn  e.  Wright,  8  Q.  B.  1»7;  Holmw  p.  Baggt,  1  ILkB. 
78!  ;  Jackson  ir.  Gourtensy,  8  E.  &  B.  8  ;  Lova  v.  Telford,  I  App.  Cas.  114  ;  ScoU  v. 
Brown,  Gl  L.  T,  Rep.  7*6 ;  Tbompeon  ».  Beny,  1  Cranch  C.  C.  4B  ;  Biddle  r  Brown, 
20  Ala.  412;  HeCarthy  c.  Fnmont,  2S  Ca].  IM ;  Peck  v.  Smith,  41  Cann.  44S; 
HcDermott  v.  Kenitiidv,  1  Harr.  (DeL)  143;  State  v.  Lockwood,  1  Penn.  (Dal.)  TS;  Wood- 
man V.  Hcircl],  4B  ni.'S6Tj  K.  B.  Co.  v.  Peacock,  43  III.  253;  Smith  «.  Slocom,  SS  HI.  3M; 
Coleman  t.  B.  B.  Co.,  106  Hast.  160;  Drew  v.  Comstock,  ST  Uich.  1T6;  Breitenbach  •. 

Trowbridge,  SI  Mich.  303;  Gillespie  *.  Beecher,  SB  Mich.  34T;  Sandford  e ,  U^N.  Y. 

343j  Huwe  v.  Oldbun,  33  N.  T.  TDO;  Wall  v.  Lee,  34  N.  T.  141;  Bags  v.  HarpMiding,  41 
Barb.  IBS;  Lichlen  we  liner  «.  Laubach,  106  Pa.  3S6;  Watniaa  t.  Steel,  4  Tt.  639;  HarriioD 
V.  Haniaon,  43  Vt.  41T  Accord. 

One  having  a  right  of  way  may  Die  reaaonable  force  In  ranoTinga  penon  wlui  obatructB 
the  way.    William*  *.  Lubbering,  TS  N.  J.  SIT. 

Id  Bedfield  v.  BedSeld,  TB  Iowa,  435,  the  plaintiff  and  her  huband  were  living  with  the 
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Another  witness  testified  that "  Briggs  brashed  the  defendant's  cheek ; " 
and  it  was  testified  by  a  third  vitness,  that  Briggs  "  struck  the  defend- 
ant on  the  Bide  of  his  face  twice  with  the  flat  of  his  hand,"  and  that 
"blood  was  drawn  thereby,  probably  ptoduced  by  the  nails  of  the 
hand." 

The  court  instructed  the  jury  that  Bri^s  had  a  right,  after  request- 
ing the  defendant  to  remove  from  his  premises,  and  hia  refusal,  to  use 
proper  and  reasonable  force  to  remove  him;  that  the  jury  must  de- 
termine, from  the  testimony,  what  the  transaction  was  j  how  much 
and  what  kind  of  force  Bri^^nsed;  and  if,  in  their  opinion,  he  used 
more  force  than  was  necessary,  or  if  the  force  was  not  appropriate 
and  calculated  to  effect  the  object  of  lemoving  him,  then  they  should 
consider  Briggs  as  having  committed  the  first  assault.  But  if  they 
considered  the  force,  which  he  used,  as  necessary  and  proper,  and 
also  appropriate  and  calculated  to  effect  the  object,  then  he  would  be 
justified  in  what  he  did,  and  would  not  have  committed  the  first 
assault 

'  The  jury  found  the  defendant  guilty,  and  the  defendant  alleged  ex- 
ceptions to  these  instructions  of  the  court. 

Shaw,  C.  <F.  It  was  contended  in  behalf  of  the  defendant^  that 
the  complainant,  Bri^s,  bad  no  right  by  law  to  commit  a  batter;  on 
the  defendant,  in  order  to  remove  him  from  his  premises.  But  the 
difficulty  of  maintaining  this  position  in  point  of  law  is  this :  that 
every  touching  of  another's  person,  wilfully  or  in  anger,  without  his 
consent,  is  technically  a  battery,  unless  justifiable.  But  if  justifiable, 
then  it  is  not  necessarily  either  a  battle  or  an  assault.'  Whether  the 
act,  therefore,  in  particnlai  case,  is  an  assault  and  battery,  or  a 
gentle  imposition  of  hands,  or  application  of  force,  depends  upon  the 
question  whether  there  was  a  justifiable  cause.  It  would,  therefore, 
be  absurd  to  say  it  cannot  be  justifiable  because  it  is  a  battery.  But 
the  true  questions,  we  think,  are,  1st,  whether  the  party  justifying  had 
a  good  reason  for  using  force;  and  if  so,  2d,  whether  such  force 
was  appropriate  in  kind,  and  suitable  in  degree,  to  accomplish  the 
purpose. 

It  is  well  settled  that  a  person  may,  after  requesting  another  to 
remove  from  his  premises,  and  his  refnsal  to  do  so,  use  force  for  the 
purpose  of  removing  him.'    Weaver  v.  Bush.*    As  the  kind  and  degree 

defendant  io  the  latter'a  honu  bifbi*  ■affamtea.  The  defandsot  vu  hald  liable  for  abat- 
terj  committed  in  ejaetlng  the  plaintiff  at  an  luiwaaoiiable  hoDr  of  tlia  nighL  As  ownn 
who  glvai  tlie  pouaaikn  of  hii  laad  to  another  cannot  jnitif f  a  batterj  apon  a  third  ponon 
Id  an  att«iiipt  to  eject  htm  from  tiie  Und.  Corparthiraite  v.  Braini,  (keb.  IBOS)  IIT  N.  W. 
B.  TOa.-rED. 

1  5  Dane  Ab.  EiM.  •  Com.  Dig.  Pleader,  8  M.  16,  IT. 

»  8  T.  R.  78. 
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of  force,  proper  to  remove  a  trespo^er,  mast  depend  upon  the  conduct 
of  the  trespaBser  io  each  particular  case,  the  question  whether  It  vas 
suitable  and  moderate  in  any  particular  case,  is  a  queBttou  of  fact  to  be 
left  to  the  jury.  la  the  present  case,  tbere  was  some  contraries  in  the 
statement  of  the  several  witnesses,  who  testified  to  the  transactdon. 
The  court  were  requested  to  instruct  ihe  Jury  that  if  the  act  of  Bri^s 
was,  in  their  opinion,  a  battery,  it  was  not  a  proper  kind  of  force  to 
be  used  to  remove  the  defendant  from  his  premises,  and  so  would  be 
the  first  assault,  and  Justify  the  defendant.  Bat  the  court  could  not 
properly  give  this  inatniction  ;  because,  whether  it  was  a  battery  or 
not,  depended  on  the  qnestion  whether  it  was  saitable  in  kind  and 
degree  to  accomplish  hia  Justifiable  object.  If  it  be  said  that  a  *'  bat- 
tery," in  this  prayer  for  an  instruction,  was  not  used  in  its  technical 
sense,  but  intended  striking,  or  the  violent  infliction  of  blows,  tben 
the  instruction  was,  in  efl^ect,  given  as  prayed  for,  by  the  instmctioii 
that  Briggs  could  justify  no  application  of  force  which  was  not  suitable, 
in  kind  and  degree,  to  the  occasion. 

We  are  of  opinion  that  the  instructions  were  correct  and  were  ex- 
pressed with  accuracy  and  caution,  and  with  the  necessary  qualifica- 
tions, and  were  comfonnable  to  the  rules  of  law.* 

Exceptions  ovemded,  andjudgmera  on  the  verdict. 


WADHURST  V.  DAMME. 

Ik  thb  Kino's  Bknch,  TBinnr  Tebm,  1604. 

iSeporttd  in  Crolx't  Jamti,  45.] 

TitBSPAsa,  for  that  at  £tonbridge,  in  the  county  of  Kent,  be  kUled 
his  dog,  being  a  mastiff  dog.  The  defendant  pleads  that  Sir  Francis 
fVillongbby  was  seised  in  fee  of  a  warren  in  D.,  witbin  the  same 
county,  whereof  he  Is  and  then  was  warrener,  and  that  his  dog  was 
divers  limes  killing  conies  there ;  and  therefore  he  finding  him  there 
tempore  quo,  &c.,  running  at  conies,  he  there  killed  bim.  And  it  was 
thereupon  demurred. 

But  all  the  court  held  that  the  matter  of  justification  is  good;  be- 
cause it  being  alleged  that  the  dog  used  to  be  there  killing  oonies,  it 
is  good  oanse  for  the  killing  him,  in  salvation  of  his  conies ;  for,  hav- 
ing used  to  haunt  the  warren,  he  cannot  otherwise  be  restrained. 

Yeltekton  doubted  thereof,  because  it  is  not  alleged  that  the 
master  was  aoient  of  that  quality, 

PopHAH.  The  common  use  of  England  is  to  kill  dogs  and  cats 
in  all  wari-ens,  as  well  as  any  vermin;  which  shows  that  the  law 
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tiath  been  always  taken  to  be  that  they  may  -well  kiH  them :  so  tiia 
JnatiflcatioD  la  good.  Wherefore  it  accoidingly  was  adjudged  foi  tha 
defeodant' 


At  Kisi  Fbius,  coram  Lord  Ellbnbobohqh,  C.  J.,  December  8,  1607. 
IReporttd  in  1  Canpiidl,  41.] 

Tbesfass  for  efaooting  the  plaintiff's  dog.  Fleas :  first,  not  guilty  ; 
and,  second,  a  Jnstiflcation  that  the  dog  was  worrying  and  attempting 
to  kill  a  fowl  of  the  defendant's,  and  could  not  otherwise  be  prevented 
from  so  doing.  Replication  to  the  last  plea :  de  injuria  «ua  propria 
absque  tali  causa. 

The  case  being  made  out  on  the  part  of  the  plaintilf,  Garrow,  tot 
the  defendant,  said  he  should  prove  that  Just  before  the  dog  waa  shot, 
Ijeing  accustomed  to  chase  the  defendant's  poultry,  be  was  wonying 
the  fowl  in  question,  and  that  be  had  not  dropped  it  from  his  month 
above  an  instant  when  the  piece  was  fired.    But, 

Lord  Ellemborouqb  said  this  would  not  make  out  the  Justification, 
to  which  it  was  necessary  that,  when  the  dog  was  shot,  he  should  have 
been  in  the  very  act  of  killing  the  fowl,  and  could  not  be  prevented 
&om  effecting  his  purpose  by  any  other  means. 

Verdict  for  plaintiff ,  with  la.  damages.* 


JJEOSASD  V.  "WILKINS. 
Sdfrske  Cocbt  of  Judigatuse,  New  Yore,  Auocst,  1812. 
IReported  Im  9  JcAiuon,  SSa] 
In  error,  on  eerrtorart,  from  a  Justice's  court.    Leonard  sued  Wilkina, 
before  the  justice,  for  shooting  the  dog  of  the  plaintiff.    The  defen- 
dant  pleaded  not  guilty,  and  the  cause  was  tried  before  a  jury.    It 
was  proved  that  a  dog  of  tbe  pointer  breed  waa  possessed  by  the 
plaintiff,  and  that  he  had  no  other  d<^.     The  defendant  said  to  one 
of  the  witnesses  that  he  had  shot  the  plMntifTs  dog.    Another  witness 
saw  the  defendant  shoot  the  d<^,  which  was  In  the  field  of  the  defend- 
ant.   The  dog  was  running  with  a  fowl  In  his  mouth,  and  the  defend- 
ant called  after  tbo  dog  before  be  fired ;  but  be  bad  the  fowl  in  hia 

'  8m  Lewin'B  Case,  2  Bolls,  Ab.  G67;  Eing  n.  Eosci,  Freetn.  847.  —Ed. 
*  Wrigbt  K.  Rwsscot,  1  Sannden,  S4;  Yen  v.  Cawdor,  II  East,  GSSi  Wells  p.  Hm4 
4  C.  ft  P.  S6S ;  Protheroe  o.  Matthem,  S  C.  k  P.  GSl  Accord. 
Sae  Barrington  v.  Tumsr,  3  LeT.  38.  —  Ed. 
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month  ftt  ttie  time  be  was  shot.  The  plBuiti£F  was  near  the  place  at  the 
time,  OD  horaeback,  but  it  did  not  appear  that  the  defendant  saw  him,  or 
knew  tiiat  he  was  near,  until  after  he  shot  the  dc^.  Several  witnesses 
testified  that  the  same  dog  worried  and  injured  their  fowls  and  geese ; 
and  that  there  was  an  alarm  in  the  neighborhood  respecting  mad  d<^s. 

The  Jury  fonnd  a  verdict  that  the  plaintiff  had  no  cause  of  action,  on 
which  the  justice  gave  Judgment  against  the  plaintiff  for  the  costs. 

Per  Curiam.  The  verdict  below  was  not  ag^ust  law.  The  d(^  was 
on  the  land  of  the  defendant,  in  the  act  of  de8tro3ring  a  fowl ;  and  the 
defendant  was  Juaiifled  in  killing  him,  in  like  manner  as  if  he  was 
chasing  and  killing  sheep,  deer,  calves,  or  other  reclaimed  and  useful 
animals.  This  principle  has  been  frequently  and  solemnly  determined.' 
It  was  for  the  Jury  to  determiae  whether  the  killing  was  justified  by 
the  necessity  of  the  case,  and  as  requisite  to  preserve  the  fowl ;  and 
the  fowl  being  on  the  laad  of  the  defendant  was  enough,  without  show- 
ing property  in  the  fowl. 

Judgment  affirm^.' 


CLABK  V.  KELIHEB. 

SCPBEUE  JODICIAL  COUKT,  MAaHACHOSKTrS,  SePTEMBEB  TeEM,  1871. 
[Beported  in  107  MiuiachuMettt  EeporU,  406] 

ToBT,  brought  originally  before  a  justice  of  the  peace,  who  gav£ 
Judgment  for  the  plaintiS.  The  defendant  appealed  to  the  Superior 
Court,  where  the  facts  were  agreed  as  follows:  3 — 

"  The  plaintiff  kept  a  number  of  hens,  and  suffered  them  to  go  at 
large.  The  defendant  occupied  the  adjoining  lot.  The  plaintifiTs  hens 
ran  into  the  defendant's  grass  and  made  nests  therein,  to  some  extent. 
A  path  was  made  in  the  grass.  The  defendant  requested  the  plaintiff 
to  shut  up  his  hens,  and  threatened  to  kill  them  if  they  were  not.  The 
plaintiff  neglected  and  declined  to  do  so.  The  hens  continued  to  go 
upon  the  defendant's  land,  when  the  defendant  openly,  with  a  stick, 
killed  the  whole  lot  of  hens,  and  put  them  down  in  the  plaintiff's  door- 
yard.    The  value  of  hens  thus  killed  was  five  dollars." 

Axes,  J.  The  act  of  killing  the  plaintiff's  hens  was  withont  legal 
justification.     It  ia  admitted  Oiat  a  landowner  has  no  right  to  kill  his 

1  Cra.  J>c.  46;  3  Lev.  SB. 

1  AndanoQ  e.  Smith,  T  III.  Ap.  SU;  Damming  r.  Bird,  94  m.  Ap.  374;  Up»  s.  BUek- 
walder,S5IU.  Ap.Ug;  Hanlull  v.  BUckihire,  44  lova,  m ;  Nesbetl  v.  WUbnr,  ITT  Mua. 
300;  throca  «.  Mead,  133  Mich.  373;  HcCtaetnejr  s.  WilaoD,  139  Ulch.  353;  Casilox  v. 
Cnnchaw,  94  Ho.  193;  Brown  d.  Habar|{ar,  S3  Barb.  IS;  Bnuehai  v.  Luta,  IS  Datj,  98; 
Morse  a.  Slxoa,  8  Jones  (S.  Ca.),  SB,  S  Jonea  (N.  Ca.),  99S;  Williung  •.  Dixon,  6S  H.  Ck 
41S;  King  «.  Kiine,  6  Pa.  313  Accord.  —  Ed. 

*  A  portion  of  the  can  not  relating  to  jnitiflcatiaa  ii  omitted. — Ed. 
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neighbor's  cattle  when  found  treepaBeing,  but  niuBt  content  bhnseU 
iritb  his  legal  remedies  of  impounding  or  briaging  a  suit  at  law.  The 
deatniction  of  raloable  property  is  not  necesBary  to  the  protection  of 
his  rights :  and  this  rule  applies  aa  well  to  feathered  animals  not 
fans  naltirtBf  aa  to  larger  and  more  valuable  animals.  Animals  fully 
reclaimed  and  used  for  burden,  huebaadry,  or  food,  are  property  of 
intrinsic  value,  and  as  such  are  under  legal  protection.  Blair  v.  Fore- 
hand.' The  notice  given  of  bis  intention  to  kill  them  wouI<I  be  a  mere 
threat  to  do  an  illegal  act,  and  would  not  vary  the  case.  It  has  been 
decided  in  Connecticut  that  the  poisoning  of  a  man's  hens,  after  com- 
plaint of  repeated  trespasses,  and  warning  of  an  intent  to  kill  them, 
was  a  wrong  for  which  an  action  would  lie,  and  we  concur  with  the 
reasoning  of  the  court  in  that  decision.    JohnetMi  v.  Patterson.* 

Judgment  for  the  plaintiff  for  15  and  interett.* 


WILLIAM  B.  LIVEEMORE  v.  DANIEL  K.  BATCHELDER. 

Ih  tbb  Supbems  Judicial  Consr,  Massachusetts,  Feb.  25, 1666. 

[Btported  in  111  MaiiacliiaettM  Report;  179.] 

ToBT  for  killing  the  plaintiffs  dog.  Trial  in  the  Superior  Court, 
without  a  jury,  before  Brigham,  C.  J.,  who  found  the  following  facts: 

The  plaintiff,  on  Febmary  20,  18S4,  was  the  owner  of  a  d(^,  which 
was  duly  licensed  by  the  town  of  Reading,  and  wore  a  collar,  duly 
marked  as  required  by  the  Pub.  Sts.  c.  102,  g  80. 

On  said  February  20,  the  plaintiffs  dog,  with  another  dog,  came 
upon  the  defendant's  premises,  and  there  Idlled  and  maimed  hens  of 
the  defendant,  which  were  in  his  hen-honse  or  shed.  The  dogs  were 
driven  away,  and,  in  about  fifteen  minutes  afterwards,  came  again 
upon  the  defendant's  premises,  and  were  running  towards  the  same 
shed  and  hen-house  of  the  defendant,  when  the  defendant,  having  rea- 
sonable cause  to  believe  that  the  dogs  were  proceeding  to  maim  and 
kill  others  of  his  hens  in  sud  shed  and  hen-bonse,  shot  and  killed  the 
plaintiff's  dog. 

>   100  HSBL   ISO,  UO.  *   14  CoDD.   1. 

•  Connw  V.  dumpnaTs,  S  Huili.  584  (cited);  Bnut  «.  SimUll,  M  III.  911;  Ulnj*. 
Janes,  81 IILIOS;  HcQellud  c,  Kay,  U  B.  Hon.  103;  Tsn  Hapan*.  WiIkw.BB  Hich.aSS; 
Bewanv.  Bona,  S3  Uicli.  430 ;  UcCluinej  if.  Wilion,  133  Hich.  £59 ;  Mclnt7i«  a.  PUUUd, 
61  K.  H.  eO«;  MallbeTi  i.  Fieital,  9  E.  D.  Smith,  90;  Boiren  «.  Honn  (Hich.  1899),  H 
S.  W.  S.  531;  Arthurs.  Weill,  9  Hilt'i  C.  H.  (8.  Ca.}  Sll;  fiiehardKin  v.  Dakm,  4  Ho- 
Cord,  IM;  McCoy  t.  Phippa,  4  Rich.  (S.  Ca.)  4»S;  Printer  •.  Angley,  5  Bich.  (S.  Ca.)44; 
HabMD  ■.  PwTjr,  1  HiU  {S.  Ca.}9TT;  Handerton  v.  Lylaa,  9  Hill  (S.  Ca.)  tO*;  Ford*.  Tag- 
Cart,iTez.48S;  Championv.  Tineent,  90Tex.  81I.^e<»>i-^.  — Ed. 


.y  Google 


130  ALDSIGH  V.   WBIQHT.  [OHAP.  L 

Upon  these  facts,  the  judge  ruled  that  the  defendant's  killing  of  the 
plaintifTs  dog  under  the  oircumstances  stated  was  not,  in  law,  justifi- 
able; and  thereupon  found  and  ordered  judgment  for  the  plaintiff. 
The  defendant  alleged  exceptions. 

Holmes,  J.  The  ruling  of  the  conrt,  as  tre  nnderstand  it,  meant 
that  the  facts  found,  without  more,  did  not  disclose  a  Justification  for 
killing  the  plaiotiS's  dog.  It  was  found  that  the  defendant  had  reason- 
able cause  to  believe  that  the  dog  was  proceeding  to  maim  and  kill 
his  hens,  but  not  Uiat  be  had  reasonable  caose  to  believe  that  it  was 
necessar;  to  kill  the  dog  in  order  to  prevent  him  from  kilUng  the  hens. 
The  justification,  therefore,  was  not  made  out.'  Wright  v.  Bamecot ;' 
Janson  v.  Brown.     See  Commonwealth  ».  Woodward.* 

It  is  nnneceseary  to  consider  whether  the  conunon  law  remedy  is 
taken  away  by  the  Fab.  Sts.  c.  102,  S§  80-110. 

Exce^iona  overruled. 


ALDRICH  ».  WRIGHT. 

In  TBE  Sdfreue  Judicial  Coubt,  New  Hampshibe,  Decehbeb,  1873. 

[Beporttd  in  53  New  Hampi/iire  BeparU,  398.] 

Debt,  by  Arthur  R.  Aldrich  against  Wells  Wright,  to  recover  the 
penalties  prescribed  by  sec.  2,  chap.  251,  General  Statutes,  for  killing 
minks.  The  defendant  admitted  the  hilling  of  four  minks,  but 
alleged,  in  justification,  that  the  animals  were  at  the  time  pureaing  his 
geese. 

The  only  evidence  in  the  case  was  the  testimony  of  George  W. 
Blood,  who,  in  common  with  the  defendant,  owned  a  small  goose-pond. 
The  dividing  line  between  the  premises  of  the  witness  and  the  defend- 
ant was  the  brook  running  into  this  pond ;  and  the  houses  occupied  by 
the  witness  and  the  defendant  were  on  the  opposite  sides  of  the  brook, 
and  but  a  few  rods  distant  therefrom.  The  witness  testified  as  follows : 
"  I  stood  in  my  dooryard ;  heard  the  geese  cackling ;  I  came  out  on  to 
a  little  knoll ;  I  saw  the  four  minks  swimming  towards  the  geese ; 
some  of  the  geese  had  then  got  on  to  the  shore  of  the  pond  and  some 
of  tliem  were  in  the  water ;  the  minks  were  from  one  to  three  rods  dis- 
tant from  the  geese ;  some  of  the  geese  within  a  rod  of  the  minks,  who 
were  one  old  mink  and  three  young  ones,  bat  all  about  the  same  size. 
As  soon  as  the  minks  saw  me  they  stopped  pursuing  the  geese,  and 
ran  out  upon  a  little  island,  and  there  stopped.  At  the  same  time  that 
I  came  out  the  defendant  also  came  out  with  his  gun ;  he  came  out 

1  Brent  T.  Eimball,  60  lU.  211 ;  Spra^  b.  Ammennun,  66  01.  309  ;  HincldeF  v. 
Emerson,  4  Cow.  351  Accord.  Baret  e.  Utley,  12  Bush,  399  [statutor}-);  Purolt  o. 
HftTteaeld,  4  Dev.  &  B.  110  Contra.  —  Ed. 

*  1  S«and.  84.  *  102  Mass.  155,  161. 
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near  the  end  of  a  causeway  that  !s  laid  across  the  lover  end  of  the 
pond,  and  fired  at  the  minks  on  the  islaiid,  killiag  them  all  at  one  shot ; 
the  minks  were  all  on  the  island  wLen  he  fired ;  the  defendant  carried 
the  minks  off  to  his  bouse;  the  geese  were  six  old  ones,  and  eight 
yonng  ones  abont  half  grown ;  geese  had  run  in  the  pond  two  or 
three  sommers ;  never  knew  of  any  mink  chasing  any  geese  there 
before  or  since ;  don't  know  whether  minks  are  accustomed  to  kill 
geeae  or  not." 

A  verdict  was  taken  for  the  plaintiff  by  consent,  subject  to  the 
defendant's  exception  to  a.  pro  forma  ruling  that  the  defendant  would 
not  be  justified  in  killing  the  minks  if  the  geese  were  not  in  imminent 
danger,  and  could  have  been  protected  either  by  driving  away  the 
geese,  or  friglitening  or  driving  off  the  minks. 

Ray,  Drew  and  Heywood,  for  the  defendant. 

6.  A.  Bingham  and  Aldrick,  for  the  plaintiff. 

Doe,  J.  In  this  case  the  question  is,  not  of  the  real  danger  merely, 
but  also  of  the  danger,  on  reasonable  grounds,  really  believed  by  the 
defendant  to  exist 

The  reputation  of  the  minks,  their  pursuit  of  the  geese,  and  the 
alarm  and  retreat  of  the  latter,  may  have  shown  apparent  danger, 
when  the  real  character  of  the  pursuers  may  have  created  no  actual 
danger.  Ur.  Blood,  a  near  neighbor  of  the  defendant,  did  not  know 
whether  minks  are  accustomed  to  kill  geeae  or  not.  The  defendant 
may  have  been  equally  uninatructed.  And  it  was  not  his  duty  to 
postpone  the  defence  of  his  property  until,  neglecting  his  usual  occu- 
pations and  incurring  expense,  he  could  examine  zoological  authori- 
ties, consult  experts,  or  take  tbe  opinion  of  the  county,  on  the  question 
whether  his  "half-grown"  geese  were  actually  endangered,  in  life  or 
limb,  by  the  incursion  of  "  one  old  mink  and  three  young  ones,"  "  all 
about  the  same  size."  The  coaclusion  of  the  investigation  might  be 
too  late.  And  if  the  question  were  found  to  be  a  debatable  and  doubt- 
ful one,  it  would  not  be  his  duty  to  setUe  it  by  a  trial  at  hia  own  risk. 
The  pl^tiff's  doctrine  destroys  the  right  of  defence  which  exists  in  a 
case  of  merely  apparent  danger. 

The  plidntiff's  claim  that  the  defendant  ia  liable  if  the  geese  were 
not  in  imminent  danger,  taken  in  the  sense  for  which  the  plaintiff  con- 
tends, and  the  sense  in  which  both  parties,  at  the  trial,  probably 
understood  it,  cannot  be  sustained. 

The  term  "  Imminent "  does  not  deacribe  the  proximity  of  the  danger 
by  any  rule  of  mechanical  measurement;  and,  in  its  broad  and  popular 
edification,  admitting  a  large  degree  of  latitude  and  adaptation  to  cir- 
cumstances, it  may  be  properly  used  in  tliia  case.  But  it  hoa  been  so 
much  used  in  cases  of  defence  against  a  human  a^ressor,  and,  in  that 
class  of  cases,  has,  for  peculiar  reasons,  acquired  a  legal  meaning  so 
special,  restaricted,  and  technical,  that,  if  used  in  a  case  like  the  pres- 
ent, it  should  be  accompanied  by  some  explanation  of  the  general 
comparative  and  relative  sense  m  which  it  is  used. 
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It  is  probable  th&t  the  parties  onderstood  that,  by  tbe  doctrine  of 
imDiineiit  danger,  the  defeDdaot  w&«  liable  unleaa  the  geeae  would,  in 
a  few  moments,  have  been  killed  by  the  minks  bat  for  the  defendant's 
shot.  The  doctrine,  asserted  in  that  form,  would  be  erroneous.  It 
was  for  die  Jury  to  say,  considering  the  defendant's  valuable  property 
in  the  geese,  the  absence  of  absolute  property  iu  the  minks,  their  char- 
acter, whether  hannlesB  or  dangerous,  the  probability  of  their  renew- 
ing their  pursuit  if  he  Lad  gone  about  his  usual  business  and  left  the 
geese  to  their  fate,  the  sufRciency  and  practicability  of  other  kinds  of 
defence,  —  considering  all  the  material  elements  of  the  question,  it 
was  for  the  jury  to  say  whether  the  danger  was  bo  imminent  as  to 
make  the  defendant's  shot  reasonably  necessary  in  point  of  time,  If, 
but  for  the  shot,  some  of  the  geeae,  continuing  to  resort  as  usual  to 
the  pond,  apparently  would  have  been  killed  by  these  minks  within  a 
period  quite  indefinite,  and  if  other  precautionary  measures  of  a  reason- 
able kind,  as  measured  by  consequences,  would  have  been  ineffectual, 
the  danger  was  imminent  enough  to  justify  the  destruction  of  the 
minks  for  the  protection  of  property. 

Neither  was  there  a  remedy  in  guarding  tiie  fowls  day  and  night. 
The  profit  accruing  from  six  old  geese  and  eight  young  ones  would  not 
pay  the  expense  of  constant  convoy.  His  property  might  as  well  be 
consumed  by  the  minks  as  by  the  cost  of  a  guard.  But,  however 
small  the  value  of  the  property,  he  had  a  right  to  protect  it  by  means 
reasonably  necessary ;  reasonable  necessity  included  a  consideration 
of  economy:  and  eternal  vigilance,  ae  the  price  of  success  in  his 
limited  oDseriae  business,  was  not  reasonable.  According  to  the  pre- 
cedent of  dialing  the  watch  to  bid  any  one  stand,  and,  if  he  will  not 
stand,  to  let  him  go,  the  defendant  should  have  been  thankful  if  the 
tninks,  when  challenged,  had  gone  ofF;  bu,t  their  halt  at  the  island 
showed  no  Inclination  to  go  any  considerable  distance.  What  practi- 
cable method  was  there  of  protepting  the  geese  in  the  peaceful  posses- 
sion and  enjoyment  of  the  pond?  Without  a  resort  to  firearms,  his 
situation  would  seem  to  have  been  full  of  embarrassment.  The 
invasion  of  his  premises  was  annoying ;  the  legal  perplexities,  with 
which  it  is  now  claimed  he  was  environed,  had  they  been  understood 
by  him  at  the  time,  would  have  been  distressing. 

If  (as  a  jury  would  probably  find  the  fact  to  be)  it  apparently  was 
reasonably  necessary  for  him  to  kill  the  minks  iu  order  to  prevent 
their  doing  mischief  to  his  property,  the  authorities  do  not  show  that 
he  transcended  the  right  of  defence. 

The  cl^m  that  the  defendant  was  liable  if  the  geese  could  have  been 
protected  by  driving  them  away  from  the  minks,  cannot  be  sustained. 

Requiring  the  defendant  to  drive  away  tiie  minks  if  be  could,  is  an 
admission  that  he  had  a  right  to  drive  them  away,  and  that  they  had 
no  right  to  remain  on  hia  premises  without  his  consent.  But  requiring 
him,  if  be  could  not  drive  them  away  from  the  geese,  to  drive  the 
geese  away  from  them,  is  a  practical  denial  of  his  right  to  keep  gee«e 
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In  bis  own  pond  or  on  his  own  land,  if  he  could  only  keep  tiiem  then 
bj  killing  minks.  It  amonnts  to  this :  it  being  impracticable  to  perma- 
nently eject  the  assailants,  he  must  banish  the  assuled ;  and,  the 
raiaif^i;  of  geese  being  impoesibU,  the  raising  of  minks  is  compulsory. 
A  freeholder,  permitted  to  fire  blank  cartridges  only  to  cover  the  end- 
less retreat  of  his  poultry  before  these  marauders,  and  obliged  to  suffer 
Bucfa  an  enemy  to  ravage  his  lands  and  waters  with  boldness  generated 
by  impnnity,  is  a  result  of  turning  the  fact  of  the  reasonable  necessity 
of  retreating  to  the  wall  before  a  human  assailant  iuto  a  universal  rule 
of  law.  This  role  practically  compels  the  defendant  to  bring  his 
poultry  to  the  block  prematurely,  and  to  abandon  an  important  branch 
of  agricultural  industry.  His  right  of  protecting  his  fowls  is  merely 
his  light  of  exteiteinating  them. 

To  hold,  in  this  case,  that  the  geese  ebonld  have  been  driven  away 
from  their  home,  would  be  equivalent  to  holding  that  they  should 
have  been  killed.  The  doctrine  of  retreat  woold  leave  them  a  right  to 
nothing  but  life  in  some  place  inaccessible  to  minks,  where  life  might 
be  nnremnnerative  and  burdensome.  But  that  doctrine  being  irrelevant 
when  the  aggressor  is  not  shielded  by  the  inviolability  of  the  human 
form  and  tiie  sacred  quality  of  human  life,  the  geese  were  not  bound 
to  retreat.  As  against  the  minks,  they  had  a  right,  not  only  to  live, 
but  to  live  where  the  defendant  chose,  on  his  soil  and  pond,  and  to 
enjoy  such  food,  drink,  and  sanitary  privileges  as  they  found  there, 
onmoleeted  by  these  vermin,  in  a  state  of  tranquillity  conducive  to 
their  profitable  nurture.  And  it  was  for  the  jury  to  say,  not  whether 
he  could  have  driven  them  away  from  the  minks,  bnt  whether  his  shot 
was  reasonably  necessary  for  the  protection  of  his  property,  consider- 
ing what  adequate  and  economical  means  of  permanent  protection 
irere  available,  the  legal  valnation  of  vermin  life,  and  the  disturbance 
and  mischief  likely  to  be  wrought  upon  his  real  and  personal  estate  if 
any  other  than  a  eangnlnary  defence  were  adopted. 

Va-dictiet  atide,^ 


ELISHA  W.  DAVIS  v.  CHARLES  CAMPBELL. 

In  the  Supbekb  Coubi,  Vebhoiit,  Januabt  Tbku,  1851, 
[Stporttd  in  SS  VinMnt  Btports,  336.] 
Trbsfass  for  Injury  to  the  pUintiffs  cow  by  meuis  of  a  dog. 
The  referee  reported  subetnotially  as  follows ;  The  plaintifF,  at  the 
time  of  the  Injury  complained  of,  was  the  owner  of  a  cow,  which,  with 
other  cattle  of  the  plaintiff,  ran  at  laige  in  the  highway,  and  entered 
from  the  highway  into  the  defendant's  inctosare,  adjoining  the  high- 
way, and  were  there  doing  damage ;   and  the  defendant  caused  the 
cow  to  be  driven  from  thence  by  means  of  a  d<%.    The  cow  was  pup 

>  Sm  TkjIoi «.  NawnMii,  1  B.  4.  S.  89,91. —Ed. 
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Boed  b;  the  dog  eight  or  teD  rods  into  the  highway,  and  was  greatly 
injured  by  being  bitten  by  the  dog.  The  dog  was  of  a  medium  «ze, 
and  was  not  of  ferocious  disposition,  and  was  such  a  Sag  as  a  prndent 
farmer  might  and  would  nse  in  driving  his  own  cattle  from  his  inclos- 
arei  and  the  defendant  and  bis  serrants,  in  driving  the  plaintiffs 
cow  from  the  inclosure  by  moans  of  the  dog,  used  such  care  and  pru- 
dence as  any  man  of  ordinary  care  and  prudence  would  nse  in  the 
management  of  bis  own  propeity  under  lilce  ciraumstances.  It  did  not 
distinctly  appe&i-  whether  the  fence  which  separated  the  defendant's 
inclosure  from  the  highway  was  or  waa  not  suffldent  and  legal  fence. 
The  referee  assessed  the  damage  sustained  by  the  plaintiff  at  twelve 
dollars,  and  submitted  to  the  court  to  decide  whether,  upon  the  facts 
reported,  he  waa  entitled  to  recover  tiiat  sam,  or  nominal  damages,  or 
whether  the  defendant  was  entitled  to  judgment  for  his  coste.  The 
County  Court,  April  Term,  1850  —  Eoyce,  C.  J.,  presiding  —  rendered 
judgment,  upon  the  report,  for  the  defendant.   Exceptions  by  plaintiff. 

A.  0.  Aldia,  for  plaintiff. 

ff.  E,  Boyce,  for  defendant.' 

The  opinion  of  the  court  was  delivered  by 

REj>nsi.D,  J.  In  regard  to  Uie  merits  of  the  case,  we  suppose  the 
case  of  Clark  v.  Adams'  must  be  esteemed  pretty  much  decisive  upon 
all  the  points  rused.  Tlie  land  there  was  not  inclosed  by  a  legal 
fence,  so  that  the  party  could  have  obtained  redress  by  impounding 
the  cattle ;  and  it  was  considei'ed  no  obstacle  to  bis  driving  the  cattie 
off  his  inclosures  by  means  of  a  dog,  more  than  medium  size,  provided 
he  did  it  in  a  prudent  and  careful  manner,  —  all  which  is  expressly 
found  by  the  referee  in  the  present  case.  Indeed,  that  case  seems  to 
ns,  in  its  facts  and  circumstances,  even  stronger  than  the  present; 
and  we  must  understand  that  if  the  defendant  was  guilty  of  no  want 
of  ordinary  care  in  setting  the  dog  upon  the  cow  and  in  driving  her 
out  of  the  field,  which  is  expressly  stated  by  the  referee,  he  did  call 
the  dog  off  as  soon  as  possible,  for  that  seems  necessarily  implied  in 
the  former  finding.  Any  other  construction  would  be  a  refinement 
upon  the  words  used  by  the  referee. 

We  do  not  suppose  that  it  was  indispensable  to  the  defendant's 
right  to  impound  creatures  doing  damage  in  his  fields,  that  the  fence 
adjoining  the  highway  should  have  been  legally  sufficient,  such  fence 
being  expressly  excepted  in  the  Revised  Statutes,  chap.  88,  §  16.  Tlie 
law  was  otherwise  under  the  former  statute  as  to  neat  cattle,  but  must, 
I  think,  be  considered  as  modified  by  that  statute. 

Jw^ment  affirmed.* 

1  The  u^DUDts  of  eoniuel,  and  a  part  of  the  case  not  relating  to  the  justiAcatioD, 
are  omitted.  —  En. 

»  18  Vt,  4X5. 

■  Bichardsan  v.  Can,  1  Harringt.  142  ;  Grier  r.  Ward,  23  G>.  145  ;  Amick  n 
O'Hara,  e  Blackf.  358  ;  EnoH  d.  Diggea,  S  Har.  &  J.  230 ;  Wood  v.  LeRne,  8  Uicb. 
IBS ;  Totten  d.  Cola,  33  Ho.  1&8  i  Cory  e.  I.ittl«,  6  N.  H.  213 ;  Humpbre;  k  Dong, 
lut,  UTt.31;  Claik  V.  Adami,  ISVt.  125  Jcecml.  — Ed. 
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REA  V.  SHEWAED. 

In  THX  £zCHKQC£R,  Eastkb  Tkbm,  1837, 

[S^iorUd  m  9  Mcaoa  f-  WiUby.  4M.] 

Tbespass  for  breakiDg  and  entering  a  baildiag  and  close  of  the 
plaintifF,  and  removing  certain  goods  from  the  building,  and  depoeiting 
them  upon  the  -Aoaa.  Pleas :  fifthly,  that  B.  C.  wae  Beised  in  fee  of 
the  building,  and  being  so  seised,  demised  it  to  the  defendants,  who 
thereupon  entered,  &c. ;  and  becaase  the  said  goods  in  the  declaration 
mentioDed  were  eacumbering  the  said  building,  the  defendants  removed 
tiiem  to  a  small  and  convenient  distance,  to  wit,  into  the  said  close  of 
the  plaintiff  adjoining  thereto,  and  there  left  them  for  the  use  of  the 
pluntiff,  the  said  close  of  the  plaintiff  being  a  convenient  place  for 
depositing  the  same,  &c.  The  plaintiff  replied  that  R.  C.  was  not 
seised  in  fee,  on  which  also  issne  was  joined.  At  the  trial  before 
Parke,  B.,  at  the  last  Worcester  assizes,  the  jury  fonnd  a  verdict  for 
the  defendant     In  the  present  term 

Godson,  moved  to  enter  up  judgment  for  the  plaintiff  non  obMante 
veredicto}  Cur.  adv.  vuU. 

On  a  subsequent  day  Parke,  B.,  delivered  judgment  This  was  a 
case  which  stood  over  for  our  judgment  on  a  motion  made  to  enter  up 
jndgment  non  obstante  veredicto.  It  was  contended  by  Mr.  Godson 
that  the  law  did  not  allow  a  person  to  enter  into  a  plaintiff's  close, 
evea  for  the  purpose  of  depositing  there  the  plaintiff's  own  goods 
which  he  had  wrongfully  placed  on  the  premises  of  the  defendant. 
When  the  case  was  moved,  it  occurred  to  me  that  there  was  an 
authority  in  Viner's  Abridgment  which  would  dispose  of  it  I  have 
since  fonnd  it;  it  is  in  title  Trespass,  516,  pi.  17  (I,  a),  and  also  in 
Boll.  Abr.  Trespass,  I,  pi.  17  (p.  566),  where  it  is  said  that,  "If  a 
man  comes  into  my  dose  with  an  iron  bar  and  sledge,  and  there  breaks 
my  stones,  and  after  departs  aud  leaves  the  sledge  and  bar  in  my 
dose,  in  an  action  of  trespass  for  taking  and  carrying  of  them  away, 
I  may  justify  the  taking  of  them  and  putting  them  in  the  close  of  the 
plaintiff  himself  next  adjoining,  especially  giving  notice  of  it  to  the 
plaintiff  (as  it  was  pleaded),  inasmuch  as  they  were  brought  into  my 
close  of  his  own  tort;  and  iu  such  case  of  tort  I  am  not  bound  to 
carry  them  to  the  pound,  but  may  well  remove  the  wrong  doue  to 
myself  by  them  by  tort  of  the  plaintiff.  P..  11  Car.  B.  R.,  between 
Cole  and  Maundy,  adjudged  upon  a  demurrer."*  So,  also,  if  a  man 
finds  cattle  trespassing  on  hia  land,  he  may  chase  them  out,  and  is  not 
bound  to  distrain  them  damage  feasant,  Tyrringbam's  Case.*  There 
mnst,  therefore,  be  no  rule.  Rvle  refuaed.* 

>  The  ufpiment  for  ths  pluntiff  ia  omitted.  —  Ed. 
■  2  Boll.  Ab.  Eee  B.  c.  —  Ed.  ■  4  Rep.  38  h, 

,    •  N*»VB»  »,  Barrett,  6  Vict.  R.  (i)  185  Atcord.  —  Ed. 
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OILMAN  t>.  EMEBY. 

Sdpreks  Judicial  Coubt,  Maims,  1867. 

\Seporied  in  U  Maine  JitparU,  4S0.] 

.    Ok  BXCEpnoNB.     Trespass  to  recover  damages  to  plaintifirB  horse 

and  wagon. 

It  appeared  that  the  plaintiff  started  vith  his  brother  to  drive  two 
heifers,  from  his  stable,  in  Waterville,  to  another  town.  As  they  were 
passing  defendant's  premises,  leading  plaintiff's  horse  attached  to  tus 
wagon,  and  driving  the  heifers,  one  of  the  latter  tamed  and  ran  back. 
Whereupon  the  plaintiff  hitched  hie  horse  to  a  shade-tree,  twenty-two 
inches  in  diameter,  standing  upon  the  defendant's  premises,  but  within 
the  limits  of  the  highway,  and  went  back  for  his  heifer.  The  defend' 
ant,  seeing  plaintitTs  horse  so  hitohed,  removed  him  and  hitched  him  to 
a  poet  a  few  feet  from  the  tree.  When  the  plaintiff  was  returning  for 
his  horse,  some  twenty  minutes  afterwards,  he  saw  his  horse  running 
throngh  the  streets,  with  halter  dragging,  and  the  wagon  broken. 
There  was  no  evidence  as  to  the  precise  manner  in  which  the  defendant 
hitched  the  horse,  or  as  to  how  he  was  freed  from  the  poet, 

E.  F.  Webb,  for  the  plaintiff. 

Jtetiben  boater,  for  the  defendant 

Waltok,  J.  Travellers  have  no  right  to  hitch  horses  to  shade-trees. 
It  ia  well  known  that  most  horses  have  a  propensity  to  gnaw  whatever 
they  are  hitched  to.  Hitching-poeta  of  the  hardest  wood  have  to  be 
capped  with  iron,  or  they  are  soon  so  badly  gnawed  as  to  be  ruined. 
Too  many  beantiful  shade-trees,  planted  at  great  expense  and  watched 
for  many  years  with  anxious  care,  have  been  destroyed  by  having 
horses  hitched  to  them.  Dot  to  know  that  the  practice  is  exceedingly 
dangerous.  When,  therefore,  the  owner  of  a  ahade-tree  finds  a  horse 
hitched  to  it,  he  may  immediately  remove  him  to  a  place  of  safety,  and 
such  removal  will  not  be  a  trespass. 

In  this  case  the  defendant  found  a  horse  hitched  to  one  of  his  shade- 
trees.  He  unhitched  him  and  led  him  a  few  feet  and  hitched  him  to  a 
post  set  in  the  ground  on  purpose  to  bitch  horses  ta  This  was  not  an 
act  of  trespass,  and  probably  the  plaintiff  would  not  have  complained 
of  it  but  for  the  fact  that  his  horse  afterwards  broke  loose  from  tbe 
poet  and  ran  away  and  broke  his  wagon.  But  there  is  no  evidence 
that  the  defendant  did  not  use  ordinary  care  in  hitching  the  horae,  and 
the  plaintiff's  writ  does  not  chaise  him  with  negligence ;  it  simply 
charges  him  with  trespass  vi  et  armia,  in  taking  and  carrying  away  the 
horse,  baggy,  &e. 

The  presiding  judge  being  of  opinion  that  the  action  could  not  bo 
muntained,  ordered  a  Donsuit,  to  which  the  plaintiff  excepted.  We 
cannot  doubt  that  the  nonsuit  was  rightly  ordered. 

Exceptions  ooerrvled^ 
>  Sm  Yonng  ■>.  Tanghan,  I  Hmut.  381.  —  Es. 
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BOBSON  r>.  JONES. 

CouBT  OF  Appeals,  South  Cabouna,  Deceubxr,  1880. 

[lUportid  M  9  Attby,  4.] 

Trespass  for  breaking  plelntiirs  close,  and  carrying  off  his  goods. 
The  plaiadfl,  a  merchant,  contracted  to  parchase  a  wagon-load  of 
cotton  from  the  defendant  at  a  atipnlated  price,  and  the  cotton  waa 
torned  bat  and  weighed.  It  waa  then  discovered  that  the  cotton  was 
frandalently  packed,  and  tiie  plaintiff  refused  to  take  it  at  the  price 
•tipnlated,  but  insisted  upon  a  right  to  retain  it,  pa^dng  for  it  what, 
upon  a  survey  by  merchants,  should  be  thought  its  value.  To  this  th« 
defendant  objected ;  but  the  cotton  waa  allowed  to  remain  in  pluntiff's 
yard  until  the  next  momiug,  when  the  defendant  replaced  it  in  hi* 
wagon.  To  prevent  its  removal,  plaintiff  locked  his  gat^  whicb 
defendant  broke,  and  forced  Ms  way  out 

His  Honor  charged  that,  the  cotton  being  fraadulently  packed,  the 
plaintiff  had  a  right  to  refuse  paying  the  price  stipnlated,  but  his  doing 
so  put  an  end  to  the  contract  of  sale,  and  tiie  defendant's  title  con- 
tinued unimpaired.  He  bad  no  right  to  insist  upon  a  sale  at  a  reduced 
price,  which  was  a  new  contract,  into  which  the  defendant  was  not 
hound  to  enter ;  that  as  to  breaking  plaintiffs  close,  defendant  had 
entered  by  plaintiETs  consent,  and  he  and  his  goods  were  detained 
there  against  his  will ;  and  under  such  circamstances  he  had  a  right  to 
force  his  way  out,  and  committed  no  trespass  in  doing  so. 

Verdict  for  defendant  Motion  for  new  trial,  on  the  gronnd  of  mis- 
direction as  to  law  and  fact, 

Hammond,  for  motion ;   W.  F.  Deaaussure,  coutra. 

JoHNSoH,  J.,  delivered  the  opinion  of  the  court.  The  conrt  is  of 
opinion  that  the  Jury  were  correctly  instructed  as  to  the  law  of  tha 
case,  and  their  finding  as  to  tAe  facts  is  conclusive. 

Motion  refused. 


BTmGESS  ff.  GRAFFAM  and  Others. 

Ik  ths  UmrED  States  CiRCcrr  Couttr,  District  of  Massachusetts, 
October  31,  1883. 
[AporfcJiH  IB  Ftderat  &portn',SGI.| 
At  law. 

Warren  and  Brandeis,  for  plaintiff. 

Orag,  CogsaeHl  &  Appleton  and  W.  L.  Cfraffhrn,  for  defendants. 
Lowell,  J.     In  Jane,  1880,  the  defendant  Graffam,  having,  as  a 
Judgment  creditor,  sold  the  land  and  house  of  the  plaintiff  for  a  small 
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debt,  uid  baying  permitted  tbe  year  of  redemption  to  expire  without 
actual  notice  to  her,  entered  upon  tbe  house,  whicti  was  vacant,  and 
caused  the  plaintiff's  fomiture  to  be  removed  by  the  defendanta  Free- 
man, Elliot,  and  Hallahan,  to  tbe  atore-boose  of  tbe  defendant  East- 
man. In  a  suit  in  equity  I  held  that  no  remedy  coald  be  had  against 
these  defendants  and  others  for  a  conspiracy,  becaaae  the  conduct  of 
Graffam,  tboagh  harsb  and  immoral,  was  not  illegal;  but  that  the 
plaintiff  might  redeem  her  house  from  Graffam ;  and  I  intimated  that 
if  Uiere  were  any  remedy  gainst  the  defendants  for  removing  the  fur- 
niture, it  must  be  Bought  in  an  action  of  trespass  or  trover.  Buigesa 
V.  Graffam.' 

This  action  contains  counts  in  trespass  and  in  trover,  for  removing 
and  storing  the  plaintiff's  furniture  without  notice  to  her. 

The  answer  of  each  defendant  contains  a  general  denial,  which  is 
not  objected  to.  In  addition,  tlie  answer  of  Graffam  alleges  that  he 
bad  both  tbe  right  of  property  and  the  right  of  possession  in  the 
house ;  that  he  entered  according  to  bis  i%bt,  and  caused  the  furni- 
ture to  be  removed  in  a  suitable  and  proper  manner;  and  that  the 
goods  of  the  plaintiff  were  removed  to  a  suitable  and  proper  place, 
subject  to  the  order  of  the  plaintiff,  of  all  whioli  she  was  [afterwards] 
notified.  The  defendants  Freeman,  Elliot,  and  Hallahan  answer 
that  they  were  employed  by  Graffam  to  remove  the  furniture^  which 
they  did  in  a  prudent  and  proper  manner,  and  stored  it  in  a  suitable 
and  proper  place  with  the  defendant  Eastman.  Eastman  answera 
that  he  stored  the  goods  in  a  suitable  and  proper  manner,  at  the 
request  of  Graffam,  and  baa  always  been  ready  to  deliver  them  to 
the  plaintiff. 

To  BO  much  of  the  answers  as  contains  tbe  coofessioa  and  avoidance, 
the  plaintiff  demurs. 

The  pleadings,  and  the  case  of  Bu^ess  v.  Graffam,  supra,  to  which 
both  parties  have  referred  in  argument,  show  that  these  facte  must 
be  taken  as  true  for  the  purposes  of  this  demurrer :  Graffam  had  the 
legal  right  to  enter  and  possesa  the  house ;  he  made  bis  entry  without 
notice  to  tbe  plaintiff,  and  gave  her  no  notice  of  bis  intention  to  re- 
move her  furniture ;  but  be  did  remove  and  store  it  in  a  safe  place, 
without  actual  damage  to  tbe  goods  tliemselTes ;  and  then  notiffed  the 
pltuntiff  of  what  be  had  done. 

The  circumatances  are  unusual,  and  no  cases  very  much  in  point 
have  been  cited  in  tbe  able  brief  of  the  plaintiff.  His  analogy  of  the 
entry  of  a  landlord  upon  a  tenant  at  sufferance,  is,  however,  pretty 
close ;  and  in  that  case  the  tenant  must  be.  allowed  a  reasonable  time 
to  remove  bis  goods.*    I  am  of  opinion  that  the  counts  in  trover  can- 

1 10  Fad.  B«p.  2ia. 

*  Bnt  if  the  teouit  doM  not  take  away  }iis  gooda  in  ■  reasonslile  time  the  landlard  may 
lemove  them  from  hi»  premisM.  Stesms  v.  Sampson,  6S  Me.  66S;  Haoning  d.  Brown, 
<7  Hd.  Ue ;  Clark  b,  Eeliher,  107  Hua.  406;  Overdew  e.  aemi,  1  W.  &  S.  90;  Fm- 
man  e.  Wilam,  14  R.  L  624.  — ;£d. 
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not  be  BOBt^ed,  because  there  baa  been  do  conversion.  Spoonei  t>. 
Uauchester,*  and  cases  cited  in  the  opinion. 

Trespass,  on  the  other  hand,  will  lie  for  nominal  damages,  at  least. 
When  tbe  defendant  GraSam,  in  the  exercise  of  a  legal  right,  made 
an  entry,  of  which  he  knew  tliat  the  plaintiff  would  not  have  actual 
notice,  upon  the  vacaot  house  which  had  lately  been  hers,  it  was,  in 
my  opinion,  his  duty  to  notify  the  plaintiff  before  he  removed  and 
stored  her  furniture.  She  had  the  right  to  say  where  it  should  be 
put,  and  with  whom.  The  title  to  tbe  house  having  been  changed 
without  her  actual  knowledge,  she  did  not  become  a  trespasser  by 
leaving  her  furniture  in  the  house  until  she  hod  received  such  notice. 
Supposing  that  she  is  bound  to  some  sort  of  constructive  notice  of 
tlie  change  of  dtle  by  the  sale  upon  the  execution,  and  the  espirstioD 
of  the  year  of  redemption,  yet  she  was  not  bound  by  any  such  con- 
structive notice  to  know  when,  if  ever,  the  plaintiff  would  take  posees- 
sioD  of  his  newly  acquired  premises.  He  might  have  brought  a  writ 
of  entry  against  her  for  tbe  possession ;  or  have  taken  it  in  some 
mode  which  would  have  informed  her  of  his  intention  to  take  it. 
Graffaui,  therefore,  bad  no  right  to  put  her  furniture  into  the  street, 
and  no  more  right  to  store  it  with  Eastman,  though  the  damages  for 
the  one  act  may  be  very  different  from  those  which  might  have  foN 
lowed  the  other. 

The  answer  is  adjudged  good  to  the  counts  in  trover,  bat  not  to  those 
in  trespass. 


Ik  thb  Kisq'b  Bench,  November  24,  1798. 
[Beported  in  8  Ten»  Rcportt,  73.] 

Tkespass.  The  case  on  the  pleadings  was  shortly  this :  The  p]aJa> 
tiffs,  the  tithe-owners,  complained  that  the  defendant's  cattle  have 
destroyed  their  tithes.  The  defendant,  the  landowner,  says  that  the 
tithes  were  duly  set  out  on  his  land,  of  which  the  plaintiffs  had  notice  ; 
that  a  reasonable  time  for  removing  them  passed,  and  then  the  defend- 
ant put  his  cattle  into  his  land  to  depasture  it,  and  the  cattle  ate  the 
tithes.* 

Praed,  for  the  defendant. 

Qaaelee,t<}T  the  plaintiff. 

Loan  Kexton,  C.  J.  This  is  a  question  of  nniversal  concern ;  bnt 
as  the  point  appears  to  have  been  solemnly  decided  in  this  Court  of 
Common  Fleas  near  a  century  ago,  and  that  Judgment  was  founded  on 

1  133  Mass.  STO. 

*  Thu  short  statement,  taken  from  the  argQineiit  of  Fraud,  ia  given  iiutead  of  th« 
pbu  tK  txtttuo;  the  srgnment  of  Praed  ii  also  omitted.  — Ed. 
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ft  prior  case  in  th«  22  Car.  II.,  in  the  conrt,  I  think  it  oogfat  not  now  to 
be  distarbed.  Th&t  decimon  is  also  supported  b;  reason ;  it  is  macb 
better  that  the  owner  of  the  land  sboald  appeal  to  tbe  laws  of  his  codq- 
try  for  redress  than  that  he  should  take  the  law  Into  his  own  hands. 
If  the  defendant  were  to  snoceed  in  this  case,  it  wonld  establish  this 
proposition,  that  if  cattle  stray  on  the  property  of  any  person  be 
may  destroy  them ;  but  he  is  bound  to  drive  them  oat  in  a  reasonable 
manner.  Here  the  defendant  might  eitber  hare  livonght  an  action 
against  the  plaintiffs  for  not  taking  away  the  tithes,  or  he  might  have 
distruned  the  tithes  damage  feasant.  Without,  however,  inquiring 
into  the  reasons  on  which  the  case  in  1  Ld.  Raymond,  187,  proceeded, 
it  is  BuflScient  for  ns  to  say  that  that  case  waa  fully  considered,  and 
that  it  was  there  decided  that  the  owner  of  the  land  cannot  torn  out 
bis  cattle  before  the  tithes  are  removed,  bat  mast  resort  to  his  action ; 
and  every  case  that  incnlcatee  the  principle,  tliat  a  party  should  apply 
to  the  law  rather  than  take  the  law  into  bis  own  hands,  ought  to  Iw 
adopted  in  courts  of  Justice. 

Lawxemce,  J.  I  think  there  is  a  great  deal  of  reason  in  the  argu- 
ment  urged  on  behalf  of  the  defendant  in  this  case ;  but  it  would  be 
too  much  for  as  to  overset  that  case  in  Ld.  Raymond,  in  wMch  this 
p(^t  was  decided.         I^  curiam.    Judgment  for  the  piaintifft.^ 

1  Webb  V.  Pstenuibir,  Oodb.  282,  Foph.  161,  Prim.  71,  IToy,  9S,  S  BoUa  B.  14S, 
162  s.  G. 

"  Anditwu  ■djudgedpereuriani  in  thu  princifwl  CMe  that  tlie  pUintiff  oould  not 
pat  in  his  eattla  and  aat  tbe  com;  for  if  thit  should  be  illowad,  it  would  tDbTert  the 
foandation  of  thit  actiDii  for  tbe  other  pMt,  wtuch  h&th  oftea  been  ■4jndged  munUin- 
■ble.  Buidn  that,  it  it  uveaaoDable  that  the  plaintiS'  himaelf  ihonld  be  judge  what  it 
conTBDient  tims.  And  to  permit  him,  if  the  corn  ia  not  ramoTed  at  the  day,  to  pat  in 
hia  cattle  and  eat  all  the  com,  wonld  be  a  mnch  greater  loai  to  the  panon  than  that 
which  the  plaintiff  hath  *nitain«d  bj  the  continnance  of  the  com  npon  the  land.  Bat 
it  it  taach  more  reaaonsble  to  permit  the  plaintiff  to  bring  an  action  agiunat  the  panon, 
•nd  to  the  coDct  to  be  jadge  of  the  icaionabteaeta  of  the  time,  and  that  the  lecompenst 
be  propoitionaUe  to  the  Ion  mitained.  And  therefore  jadgtnent  waa  given  for  the 
pUintiff."  —  Shapcott  e.  Hngfotd,  1  Ld.  Bapn.  789.  See  CmTtn  ».  Hanley,  Comjn, 
618;  Odgen  c  Locat,  IS  111.  402.  —  En 
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SECTION  VI.  (continued.-) 

(t)  lUcoTEmT  or  Pkopbitt. 

ANONYMOUS. 

In  tbb  Eikg's  Bench,  Tbinjtx  Tsbk,  1506. 

[Beporte4  in  Saiwqi,/olio  93,  piacHum  4.} 

T11X8PA8S  for  ass&nlt  and  battery  and  beasts  taken.  The  defendant 
ea;^  as  to  all  bat  the  assaalt,  not  guilt; ;  and  as  to  the  aasault,  that, 
before  the  treBpaes,  he  was  poesessed  of  a  horse  as  of  his  own  proper 
goods,  and  was  poesessed  of  it  till  the  plfuntiff  took  it  oat  of  his  pos- 
session ;  and  the  defendant,  the  said  da;  and  ;ear,  requested  it  of  the 
plaintiff,  and  the  plaintiff  said  that  he  woald  not  deliver  it  to  him ; 
and  the  defendant  stud  that  if  he  did  not  return  it  he  would  take  ft 
from  him  in  spite  of  him ;  and  then  he  took  a  staff  that  was  l;iDg  on 
the  ground,  and  come  towards  the  plaintiff  with  the  staff,  which  is  the 
same  assault  for  which  the  plaintiff  has  conceived  hie  action.  And  Uie 
opinion  of  Fmsux  and  his  compauious  was  that  this  was  on  assault 
Justifiable. 


BLADES  V.  HIGGS. 

Li  the  Cokmom  Pleas,  June  S,  1861. 

[Reperttd  in  30  Laie  Joamal  Beportt,  Conmoa  Plan,  947.] 

Trespass.  Declaration,  that  the  defendants  assaulted  and  beat,  and 
pushed  about  the  plaintiff,  and  took  from  tiie  plaintiff  the  plaintiff's 
goods,  that  is  to  sa;,  dead  rabbits. 

Third  plea,  as  tn  the  assaulting,  beating,  and  pushiug  the  plaintiff, 
that  the  plaintiff  at  the  said  time  when,  &c.,  had  wrongfull;  in  his  po»- 
sessioD  certain  dead  rabbits  of  and  belonging  to  the  Marqnis  of  Exeter, 
and  the  said  rabbits  were  then  in  the  possession  of  the  plaintiff  witjiout 
the  leave  and  license  and  against  the  will  of  the  said  marquis,  and 
tiie  plaintiff  was  about  wrongfully  and  unlawfull;  to  take  and  cany 
mway  the  said  rabbits  and  convert  the  some  to  his  own  ase,  where- 
opon  (he  defeudaats,  as  the  servants  of  the  said  marquis,  and  b;  his 
command,  requested  the  plaintiff  to  refrain  from  carrying  away  and 
converting  the  same  rabbits,  and  to  quit  possession  thereof  to  the 
defendants  as  such  servants,  which  the  plaintiff  refused  to  do ;  and 
thereapon  the  defendants,  as  the  servants  of  the  said  marquis  and  by 
his  command,  gently  laid  their  bands  upon  the  pluntiff,  and  took  the 
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said  rabbits  from  Iiim,  asiog  do  more  force  than  aeceuary,  wMch  are 
the  alleged  treapasseB. 

Demurrer  and  joinder. 

BeaaUy  (Jane  3),  in  support  of  the  demurrer. 

Field,  in  support  of  the  plea.' 

The  judgment  of  the  court"  was  now,  June  8,  delivered  by 

Eble,  C.  J.  In  this  case  the  declaration  was  for  assault  and  battery, 
and  the  substance  of  the  justification  was,  that  the  plaintiff  having 
wrongfully  in  his  possession  rabbits  belongiag  to  the  defendant  (we 
consider  the  servants  here  the  same  as  the  master),  and  being  about  to 
carry  them  away,  the  defendant  requested  him  to  refrain,  and  on  his 
refusal  molliter  manus  impoauit,  and  naed  no  more  force  than  was 
necessary  to  take  the  rabbits  from  him.  To  this  the  plaintiff  de- 
murred, and  thereby  admits  that  he  was  doing  the  wrong,  and  that  the 
defendant  was  maintaining  the  right,  as  alleged ;  and  he  contends  that 
the  defendant  is  not  Justified  in  using  necessary  force  on  account  of  the 
danger  to  the  public,  but  adduces  no  authority  to  support  his  conten- 
tion. The  defendant  also  has  adduced  no  case  where  this  justification 
wae  supported  without  an  allegation  to  explain  how  the  plaintiff  took 
the  property  of  the  defendant  and  became  the  holder  thereof.  But  the 
principles  of  law  are  in  our  judgment  decisive  to  show  tiiat  tlie  plea 
is  good,  although  that  allegation  is  not  made.  If  the  defendant  had 
actual  possession  of  the  chattel,  and  the  plaintiff  took  it  from  him 
against  his  will,  it  is  not  disputed  that  the  defendant  might  justify 
using  the  force  sufficient  to  defend  his  riglit  and  retake  tlie  chattel ; 
and  we  think  that  there  is  no  sutistaatial  distinction  between  that  case 
and  the  present  i  for  if  the  defendant  was  the  owner  of  the  chattel,  and 
entitled  to  the  possession  of  it,  and  the  plaintiff  wrongfully  detained  it 
from  him  after  request,  the  defendant  in  law  would  have  tlie  possession, 
and  the  plaintiff's  wrongful  detention  againet  the  request  of  the  defend- 
ant would  be  no  possession,  but  would  be  the  same  violation  of  the 
right  of  property  as  the  taking  of  the  chattel  out  of  the  actual  pos- 
session of  the  owner.  It  has  been  decided  that  the  owner  of  land 
entitled  to  the  possession  may  enter  thereon  and  use  force  sufficient  to 
remove  a  wrong-doer  therefrom.  In  respect  of  land  as  well  as  chattels 
the  wrong-doers  have  argued  that  they  ought  to  be  allowed  to  keep 
what  they  are  wrongfully  holding,  and  that  the  owner  cannot  use  force 
to  defend  his  property,  but  must  bring  his  action,  lest  the  peace  should 
be  endangered  if  force  was  justified.  See  Newton  v.  Harland.  But  in 
respect  of  land,  that  ailment  has  been  overruled  in  Harvey  v.  Brydges.* 
There,  Parke,  B. ,  says,  "  Where  a  breach  of  the  peace  is  committed  by 
a  freeholder,  who,  in  order  to  get  possession  of  his  land,  assaults  a 
person  wrongfully  holding  possession  of  it  against  his  will,  although 
the  freeholder  may  be  responsible  to  the  public  for  a  forcible  entry,  he 

*  The  ngaatenta  of  iMonsel  are  omitted.  —  Ed. 

»  Erie,  C.  J.,  WUlM,  J.,  and  Bjlss,  J.        ..       »  U  M.  A  W.  437. 


.y  Google 


SKCT.  VL']  BOBB  V.   BOSWORTH.  143 

is  not  liable  to  the  other  party ;  and  I  canoot  see,"  he  snye,  "  how  it  in 
possible  to  doubt  that  it  is  a.  perfectly  good  justification  to  say  that  the 
plaintiff  was  in  possesaioo  of  the  land  against  the  will  of  the  defendant, 
who  was  owner,  and  that  he  entered  upon  it  acconlingly,  even  though 
ID  ao  doing  a  breach  of  the  peace  was  committed." 

In  our  opinion  all  that  ia  bo  said  of  the  right  of  property  in  laud 
applies  in  principle  to  the  right  of  property  in  a  chattel,  and  supports 
the  present  justification.  If  the  owner  was  compelled  by  law  to  seetc 
redress  by  action  for  a  violation  of  his  right  of  property,  the  remedy 
woald  be  often  worse  than  the  mischief,  and  the  law  would  aggravate 
the  mischief  instead  of  redressing  it ;  and  on  these  grounds  our  judg- 
ment Ib  for  the  defendants.  Judgmeni  for  the  de/endanU.^ 


BOBB  V.  BOSWORTH. 
Is  THE  Court  of  Appbi.l8,  Kentucky,  Notesbeb  24,  1808. 
[Reportid  in  S  Littell,  SdteUd  Cof,  81.] 
This  was  an  action  of  assault  and  battery,  brought  by  Bosworth 
against  Bobb,  in  which  "  not  guilty  "  was  pleaded,  with  leave  to  give 
special  matter  in  evidence.     A  verdict  having  been  found  for  the  plain- 
tiff, a  new  trial  was  moved  for  by  the  defendant,  which  was  overruled. 
Whereupon  he  filed  a  bill  of  exceptions,  containing  tfae  whole  evidence 
given  on  both  sides,  and  appealed  to  this  court,  in  which  he  hath  as- 
B^ned  for  error,  that  a  new  trial  ought  to  have  been  granted. 

This  will  depend  upon  the  question,  in  what  cases,  and  in  what 
maimer  can  the  right  of  recaption  be  lawfully  exercised?    There  is 

>  In  the  fallowing  cases  a  battery  committed  by  tb»  defendant  lu  the  ivcaption  of 
ida  personal  property  from  the  plaintiET  was  adjudged  eicuaable  ;  — 

Bei  V.  Hilton,  M.  &  M.  107.     (B.  gnve  A.  ■  paper  to  rftad,  and  tetnm  on  the  epoL 
k.  was  abont  to  carry  it  off. ) 

Wrigbt  V.  So.  Co.,  SO  Fed.  B.  8fi.    (A.,  a  tnapasaer,  was  carrying  off  B.'a  parrot.) 

Baldwin  i.  Harden,  B  Conn.  iSa  (similar  to  Rax  v.  Hilton). 

Commonwealth  e.  Donahne,  148  Uau.  BM  (similar  to  Rax  *.  Hilton,  wpra). 

Hamilton  t.  Barker  (Micb.  189S),  T»  N.  W.  R.  133.    (A.  was  sUaling  frait  on  R'a  land.) 

State  I.  Elliot,  11  N.  B.  540.     (Wrongful  taking  br  A.  from  B.'i  premiaai.     Freih  pur- 
sait,  and  recaption  abont  one  fanndrad  rods  from  the  place  of  taking.) 

Stirling  e.  Warden,  tl  N.  H.  aiT.     (Very  spacial  in  its  cireamitancea.     A  new  pogt- 
raaster  commits  battery  In  taking  poeseesion  of  the  properly  of  [be  United  Slates.) 

Bopkine  v.  Dickson,  ES  N.  U.  S3A.     (WroDgCnl  taking  by  A.     How  fresh  the  pnnnit 
was,  does  not  appear.) 

GyT«  V.  Cnlrer,  4T  Barb.  e93.     (A.  was  stealing  wood  on  B.'s  land.) 

Anderson  v.  3l*te,  fl  Bait.  003.     (A.  got  money  from  B.  by  fraud.     B.,  discoTsriog  the 
f rand,  immediately  took  the  money  from  A.) 

Uodgden  V.  Hubbard,  18  Tl.  Ml.     (A.  fraudulently  boagbt  a  ilove.    B.  on  the  same  day 
psrsued  A.,  and  overtook  him  two  miles  from  place  of  purchase.) 

Johnson  t.  Perry,  K  Vt.  TD3.    (A.,  on  B.'s  land,  was  wrongfully  putting  slabs  on  bi* 
sled.    B.  took  the  slabs  oB  the  sled.) 

See  also  Bait  «.  Post,  66  Neb.  eS9.  —  Ed. 
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no  doubt,  bat  that  one  baving  either  the  general  or  &  special  right  of 
propert;  in  penonBl  chattels,  ma;,  if  wrongfully  diapoBseased  thereof, 
retake  tfaem  wherever  he  can  find  them,  provided  he  can  obtain  peace- 
able poBseasioD  ;  but  the  law  more  highly  r^arda  the  public  peace,  than 
the  right  of  property  of  a  private  individual,  and  therefore  forbids 
recaption  to  be  made  in  a  riotoua  or  forcible  manner.  The  law,  how- 
ever, permits  the  poasessor  of  property  to  maintain  hie  posaesaion  by 
force,  where  force  ia  used  ia  attempting  to  divest  his  possessioQ ;  the 
law,  in  that  case,  permits  the  party  in  posaeasion  to  oppose  violence 
to  violence.  It  is  material,  whether  the  violence  haa  been  naed  to 
regain  a  posaeasion  which  had  been  previously  lost,  or  whether  it  has 
been  used  to  maintain  a  present  poaaesaion.  In  the  former,  it  is  unlaw- 
ful ;  in  the  latter,  lawful. 

In  the  caae  now  before  the  court,  it  appears  that  Bosworth,  at  the 
time  the  assault  and  battery  waa  committed,  waa  in  posaesaion  of  the 
slave,  which  was  the  subject  of  dispute  between  the  parties ;  that  Bobb 
came,  with  others,  to  retake  him  out  of  Bosworth's  posaeasion  in  a 
violent  and  forcible  manner,  which  waa  reaisted  by  Boaworth ;  and, 
in  the  scufHe,  Bobb  broke  the  arm  of  Bosworth.  It  is  not  material, 
whether  Bobb  or  Boaworth  had  the  better  right  to  the  negro.  Bos- 
worth was  in  actual  possession ;  Bobb  could  not  lawfully  uae  violence 
and  force  in  r^aining  poaseasion.  Having  broken  the  peace,  and  used 
force,  where  he  was  forbidden  by  law  to  do  so,  he  muat  be  answerable 
for  the  conseqnences. 

Judgment  affirmed,  teUA  damages  and  costs.'' 

'  In  tbe  FoIlowiDg  cuei  a  lMitt«7  committed  opon  a  wTOOgful  poneuor  in  ths  i» 
Mptioii  of  psraonal  property  b;  ita  owoer  was  held  to  be  anj  ustifiable :  — 

a«bre  t.  Molt,  BS  Fed.  R.  TSO,  ST  Fed.  B.  9S5.  (Paid  mortgagae  rafued  to  anirendar  a 
eoDtract  to  wbicb  defendant  waa  entitled.) 

SlTtetv.  Sinclair,  TI  Ait.  110  (temilt.  Hortgage*  entitled  tapoueiaion  mav  not  comialt 
batterj  in  getting  poieession.  Approved  in  Burni  >.  Campbell,  Tl  Ala.  371,  9ST,  aod  Story 
«.  State,  11  Ala.  32S,  3S8). 

Andre  t.  Johnion,  6  Blackf.  STB.  (How  tbe  poxeuor  oblsined  the  propertv,  and  boir 
long  be  had  h«ld  it,  the  report  doaa  not  dleclou.) 

StBTvesant  «.  Wilcox,  32  Hicb.  2>3  iKoUt). 

Shellabarfcer  v.  Morri*.  115  Mo.  Ap.  566  (owner  of  hen,  which  had  itrayed  npan  pUintiS't 
land,  beat  plaintiS,  while  traipaaelng  on  hit  land). 

Darii  •.  Whitridge,  2  Strob.  333.    (Plaintiff  in  piMKaiilan  nnder  a  bailment  at  will.) 

Harrii  t.  Marco,  IS  S.  Ca.  6T6.  (Plaintiff,  in  riew  of  the  defendant,  leiied  and  wu  aboat 
to  laad  away  the  tatter's  horse  left  bv  blm  temponrilf  in  a  pablio  eqaare.) 

Bownan  v.  Brown,  fi5  Tt.  ISi.     (Plaintiff  acqair«d  po«Hloa  rightfallT.) 

Stanley  v.  Payne,  T8  Vt.  3SE.    (Plaintifl  obtained  possewOD  righttnlly.} 

Barnasr.  Hartio,  IGWis.SW.  (Plaintiff  was  in  peaceable,  tboagh  wrongfol,  poaacHioD. 
Koda  of  acquiring  poastsaioa  and  its  daration  not  mad*  cleat.)  —  Sa. 
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KtKBT  V.  FOSTER  akd  Ahothxr. 
Ik  thr  Scpbehe  Coubt,  Rboqe  Island,  Jult  25,  1891. 
IReparltd  m  22  .il/onTic  A<p«rfa-,llll.] 
SnKsas,  J.'  The  pisiatiff  was  in  tbe  emplo;  of  the  FroTideDce 
Wareboose  Cotnpaoy,  of  whicb  the  defeadant,  Samuel  J.  Foster,  was 
the  agent,  and  Us  eon,  the  other  defendant,  an  employee.  A  eum  of 
$50,  belonging  to  tbe  corporation,  had  been  lost ;  for  which  the  plain- 
tiff, a  book-keeper,  was  held  respoaaible,  and  the  amount  was  deducted 
from  bis  paj.  On  January  20,  1888,  Mr.  Foster  handed  the  plaintiff 
some  money  to  pay  the  help.  The  plaintiff,  acting  under  the  advice  of 
connsel,  took  from  this  money  the  amount  due  him  at  the  time,  includ- 
ing what  had  been  deducted  from  hia  pay,  put  it  into  his  pocket,  and 
returned  the  balance  to  Mr.  Foster,  saying  he  had  received  hie  pay 
and  was  going  to  leave,  and  that  be  did  this  under  advice  of  counsel. 
The  defendants  then  seized  the  plaintiff,  and  attempted  to  take  the 
money  from  him.  A  struggle  ensued,  in  which  the  plaintiff  claims  to 
have  received  injury,  for  which  this  suit  is  brought.  The  jury  having 
returned  a  verdict  for  the  plaintiff,  the  defendants  petition  for  a  new 
trial  on  exceptions  to  tbe  rulings  and  refusals  to  rule  of  the  presiding 
Justice.  It  is  unnecessary  to  repeat  the  eeveral  exceptions,  since  they 
involve  substantially  but  one  question,  viz.,  whether  the  defendants 
were  justiBed  in  the  use  of  force  upon  the  plaintiff  to  retake  the  money 
from  him.  As  the  defendants  only  pleaded  the  general  issue,  all  requests 
relating  to  justification  might  properly  have  been  refused  on  that  ground.* 
The  case,  however,  having  been  tried  upon  the  defence  of  justification, 
we  will  consider  the  exceptions  as  though  that  defence  had  been 
pleaded.  The  defendants  contend  tiiat  the  relation  of  master  and 
servant  subsisted  between  the  plaintiff  and  Samuel  J.  Foster,  the  man- 
ager of  the  warehouse,  whereby  possession  of  money  by  tbe  plaintiff 
was  constructively  possession  by  the  manager,  acting  in  behnlf  of  the 
company  ;  and  that,  tbe  money  having  been  delivered  to  the  plaintiff  for 
the  specific  purpose  of  paying  the  help,  his  conversion  of  it  to  his  own 
nee  was  a  wrongful  conversion,  amounting  to  embezzlement,  which 
Justified  the  defendants  in  using  force  in  defence  of  the  property  nnder 
their  charge.  Unquestionably,  if  one  takes  another's  property  from 
his  possession,  without  right  and  gainst  his  will,  tbe  owner  or  person 
in  cbaige  may  protect  his  possession,  or  retake  the  property,  by  the 
use  of  necessary  force.  He  Is  not  bound  to  stand  by  and  submit  to 
wrongful  dispossession  or  larceny  when  he  can  stop  it,  and  he  is  not 
guilty  of  assault,  in  thus  defending  his  right,  by  using  force  to  pre- 
vent his  property  from  being  carried  away.     But  this  right  of  defence 

I  Onlj  tha  apinion  of  the  coort  is  giTcn.  —  Ed. 
*  1  Chit  PL  GOl;  2  QnanL  Et.  g  92. 
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and  recapture  involves  two  things :  First,  posseBsion  by  the  owner ; 
and,  second,  a  purely  wrongful  taking  or  converfiion,  wittiout  a  claim 
of  riglit.  If  one  has  intrusted  hia  prox>erty  to  another,  who  after- 
wards, honestly,  though  erroneously,  claims  it  as  his  own,  the  owner 
has  no  right  to  retake  it  by  personal  force.  If  he  has,  the  actions  oC 
replevin  and  trover  in  many  cases  are  of  little  use.  .The  law  does  not 
permit  parties  to  take  the  settlement  of  conflicting  claims  into  their 
own  hands.  It  gives  the  right  of  defence,  but  not  of  redress.  The 
circumstaoces  may  be  exasperating ;  the  remedy  at  law  may  seem  to 
be  inadequate ;  but  still  the  injured  party  cannot  be  arbiter  of  his  own 
claim.  Public  order  and  the  public  peace  Are  of  greater  consequence 
than  a  private  right  or  an  occasional  hardship.  Inadequacy  of  remedy 
is  a  frequent  occurrence,  but  it  cannot  find  its  complement  in  personal 
violence.  Upon  these  grounds  the  doctrine  contended  for  by  the 
defendants  ia  limited  to  the  defence  of  one's  possession  and  the  right 
of  recapture  as  against  a  mere  wrong-doer.  It  is  therefore  to  be  noted 
in  this  case  that  the  money  was  in  the  actual  possession  of  the  plain- 
tiff, to  whom  it  had  been  intrusted  for  the  purpose  of  paying  help, 
who  thereupon  claimed  the  right  to  appropriate  it  to  his  own  payment, 
supposing  he  might  lawfully  do  bo.  Conceding  that  the  advice  was 
bad,  nevertheless,  upon  such  appropriation,  the  plaintiff  held  the  money 
adversely,  as  his  own,  and  not  as  the  servant  or  agent  of  the  company. 
If  his  possession  was  the  company's  possession,  then  the  company  was 
not  deprived  of  its  property,  and  there  could  be  neither  occasion  nor 
justiQcation  for  violence.  Possesaion  by  the  company  would  be  con- 
structive merely,  which  would  cease  when  the  pl^ntiff  exercised  domin- 
ion and  control  on  his  own  behalf  under  an  honest  claim  of  right.  It 
is  only  in  this  way,  in  many  cases,  that  conversion  is  established.  Hav- 
ing thus  appropriated  the  money  to  himself,  it  is  ui^ed  that  the  act 
amounted  to  embezzlement,  which  justified  the  intervention  of  the 
defendants  to  prevent  the  consummation  of  the  crime.  We  do  not 
think  this  is  so.  The  pliuntiff  stated  what  he  had  done,  and  the 
grounds  upon  which  he  claimed  the  right  to  do  it,  handing  back  the 
balance  above  what  was  due  him.  A  controversy  followed.  He  started 
to  go  out,  but  was  stopped  by  the  defendants,  and  then  the  assault  took 
place.  The  sincerity  of  the  plaintiff's  belief  that  he  had  a  right  to 
retain  the  money  is  unquestionable.  Hence,  as  stated  in  CluS  v. 
Insurance  Co.,'  cited  by  the  defendants,  even  a  forcible  taking  of  pro- 
perty, '■  if  done  under  an  honest  claim  of  right,  however  ill  founded, 
would  not  constitute  the  crime  of  robbery  or  larceny ;  because,  where 
a  party  sincerely,  though  erroneously,  believes  that  he  is  legally  justi- 
fied in  taking  property,  he  is  not  guilty  of  the  felonious  intent  which  is 
an  essential  ingredient  of  these  crimes." 

In  the  most  favorable  view  of  the  cose  for  the  defendants,  the  plain- 
tiff, having  obtained  the  money  by  do  crime,  misrepresentation,  or 

>  13  Allen,  SOS. 
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noleoce,  nor  against  the  will  of  its  owner,  retained  it  wroogfolly.  In 
Bnch  cases  the  rule  is  clearly  stated  in  Bliss  v.  Johnson,'  "The  gen- 
eral rule  is  that  a  nght  of  property  merely,  not  joined  with  the  pos- 
session, will  not  jostify  the  owner  in  committing  an  asaanlt  and  battery 
upon  tiie  person  in  possession,  for  the  purpose  of  regaining  posses- 
sion, although  the  possession  is  wrongfully  withheld."  See,  also,  Harris 
V.  Marco,*  Barnes  v.  Martin,'  Andre  v.  Johnson.*  In  CommonweaUh 
t>.  McCue,*  it  was  held  that  an  owner  of  cattle,  which  had  been  token 
Qp  by  one  who  claimed  to  be  a  field  driver,  had  no  nght  to  commit  an 
assault  in  retaking  his  property,  even  though  the  complainant  acted 
only  as  an  officer  dejaclo,  and  demanded  illegal  fees.  Bat,  it  ia  said, 
the  plaintiff  wsa  about  to  carry  away  the  money  against  the  will  of  the 
owner.  Undoubtedly  this  was  so;  but  this  is  true  in  every  case  of 
wrongful  conversion  of  property.  If  it  be  not  taken  against  the  will  of 
the  owner,  it  cannot  be  retaken  by  force,  bat  only  by  the  usual  civil 
remedy. 

The  defendants  cite  the  following  cases,  which,  it  will  be  seen,  ar« 
plainly  distinguishable  from  the  case  at  bar :  Blades  v.  Higgs.  This 
was  on  demurrer  to  a  plea  which  set  up  that  the  plaintiff  had  poasea- 
eioQ,  wrongfaUy  and  against  the  will  of  the  owner,  of  certain  property, 
which  the  plaintiff  was  about  to  carry  away.  The  plea  was  held  to  be 
a  good  justification  for  necessary  force,  upon  the  assumed  ground  that 
the  defendants  had  actual  possession  of  the  chattels,  which  the  plain- 
tiff took  against  tjieir  will.  In  Johnson  v.  Perry,*  and  Gyre  v.  Culver,^ 
there  was  no  claim  of  right  on  Hie  part  of  the  plaintiff  to  the  property 
he  had  taken.  In  Hodgeden  v.  Hubbard,'  the  plaintiff  obtained  the 
property  by  falsa  representations.  Baldwin  v.  Hayden,*  apparently 
sustains  the  defendant's  contention  that  an  owner  has  a  right  to  re- 
take  property  intrusted  to  another,  if  he  is  about  to  carry  it  away ; 
yet  it  does  not  appear  in  that  case  that  the  defendant  made  any  claim 
of  title  to  the  paper  in  question,  only  that  he  supposed  he  had  permis- 
sion to  take  it  away.  State  v.  Elliot,**  is  in  the  same  line,  but  extremely 
guarded  in  expression.  It  appears  to  have  been  a  very  slight  assault, 
which  the  court  was  quite  willing  to  Justify,  without  consideraUon  of 
aathoritiea.  But  Uie  court  says  the  right  of  recapture  of  property  is 
far  more  limited  than  that  of  its  defence,  and  recognizes  the  question 
whether  the  person  removing  it  is  a  mere  wrong-doer  as  one  of  the 
questions  to  be  determined. 

The  defendants  object  to  the  charge  of  the  court  that,  where  a  per- 
son has  come  into  the  peaceable  possession  of  a  chattel  from  another, 
the  latter  has  no  right  to  retake  it  by  violence,  whether  the  possession 
Is  lawful  or  unlawful,  upon  the  ground  that  this  rule  would  prevent  the 
recapture  of  property  obtained  by  trickery  or  fraud.     The  instruction 

1  73  "S.  Y.  628.  ■  IB  S.  Ca.  67S.  •  16  Wi».  240. 
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must  be  oonaidered,  not  as  an  abstract  proposition,  bnt  witii  reference, 
to  the  case  before  the  jury.  Nothing  appeared  to  show  tiiat  the  money 
had  l)een  procured  by  miBrepTesentation,  tnckery,  or  fraud.  It  was 
delivered  to  the  plaintiff  voluntarily,  in  the  usual  course  of  buBiness. 
IVue,  under  the  advice  of  a  lawyer  whom  he  had  consulted,  the  plain- 
tiff had  previously  determined  to  apply  the  money  to  his  own  payment 
when  he  should  receive  it ;  but  this  did  not  make  the  delivery  itself 
fraudulent,  nor  did  his  intent  to  assert  what  he  believed  to  be  his  right 
make  that  intent  criminal.  We  think,  therefore,  with  reference  to  the 
case  as  it  stood,  there  was  no  error  in  the  charge  as  given,  nor  in  the 
refusals  to  chaise  as  requested.  Exceptwnt  overruled.' 


NEWTON  V.   HAKLAND. 

Im  tbb  Cohhok  Pleas,  Jdke  26,  1840. 

IB^porUd  la  1  Manning  j-  Grangtr,  644  ] 

Trespass  for  an  assault  and  battery  by  the  defendant  opon  the 
plaintJS  Frances,  the  wife  of  the  plaintiff  Augustus  Newton. 

Pleas :  first,  not  guilty,  whereon  issue  was  joined  ;  secondly,  as  to 
the  aasaulting,  seizing,  and  laying  hold  of  the  said  Frances,  and  pulling, 
thrusting,  pushing,  and  dragging  her  about,  and  forcing  and  compelling 
her  to  go  into  a  certain  highway,  as  in  the  declaration  mentioned,  that 
the  defendant  Harland,  before  and  at  the  said  time  when,  &c.,  was 
lawfully  possessed  of  a  certain  dwelling-house,  with  the  appurtenances, 
situate  and  being  at  Studley,  in  the  county  of  York,  and  being  so  pos- 
sessed thereof,  the  said  Frances  Just  before  the  said  time  when,  &c., 
to  wit,  on  the  same  day  and  year  in  the  declaration  mentioned,  was 
unlawfully  in  the  swd  dwelling-house,  and  with  force  and  ai-ms  making 
a  great  noise  and  disturbance  therein,  and  at  the  said  time  when,  &c., 
stayed  and  continued  therein  making  such  noise  and  disturbance  with- 
out the  leave  or  licence  and  against  the  will  of  the  defendant  Harland, 
and  during  alt  that  time  greatly  disturbed  and  disquieted  the  defend- 
ant Harland  in  the  peaceable  and  quiet  possession  and  enjoyment  of 
hie  said  dwelliag'house,  and  thereupon  the  defendant  Harland  then 
requested  the  said  Frances  to  cease  making  her  said  noise  and  dis- 
turbance, and  to  go  and  depart  from  and  out  of  the  said  dwelling- 
house,  which  the  said  Frances  then  wholly  refused  to  do,  whereupon 
the  defendant  Harland,  in  defence  of  the  possession  of  his  said  dwelling' 
house,  and  the  defendant  Bailey,  as  his  servant  and  by  his  command, 
at  the  said  time  when,  &c.,  gently  laid  their  bands  upon  the  said  Fran- 
ces in  order  to  remove,  and  did  then  remove,  the  said  Frances  from 
and  out  of  the  said  dwelling-house,  and  in  so  doing  did  necessarily  a 
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little  poll,  thrust,  push,  oqA  drag  her  about,  aod  force  and  compel  her 
to  go  into  the  said  highway,  as  they  lawfully  might  for  the  cause  afore- 
said, doing  DO  unnecessary  damage  to  the  said  Frances  on  that  occa~ 
eion,  which  are  the  said  supposed  trespasses  in  the  introductory  part  of 
the  plea  mentioned,  and  whereof  the  plaintiffs  have  complained  against 
the  defendants.     Verification. 

Replication  de  injuria  to  the  second  plea. 

The  cause  was  tried  before  Farke,  B.,  at  the  summer  assizes  for  the 
county  of  York,  1837,  The  facts  were  not  very  clearly  ascei-tained  at 
this  trial,  but,  as  they  ultimately  appeared  at  the  subsequent  trials,  they 
were  as  follows :  The  plaintiff  A.  Newton,  on  the  Ist  of  September, 
1836,  hired  of  the  defendant  Harland,  for  the  period  of  six  months, 
several  rooms  in  a  house  which  Harland  occupied  at  Studley,  near 
Ripon,  in  the  county  of  York.  The  six  months  expired  on  the  1st  of 
March,  1837,  and  the  rent  not  having  been  paid,  Harland  on  the  follow- 
ing day,  and  the  other  defendant  Bailey,  as  his  assistant,  distrained  the 
goods  of  the  plaintiff  A.  Newton  ;  and  Mrs.  Newton  having  locked  the 
doors  of  the  rooms,  and  refused  to  give  up  the  keys,  Harland  employed 
a  blacksmith  to  pick  the  locks.  In  the  evening  of  the  same  day  Mrs. 
Newton  was  requested  to  quit  the  premises,  and  having  refused,  Har- 
land  again  entered  the  rooms,  accompanied  by  four  or  Qve  persons,  and 
compelled  Mrs.  Newton  and  her  children  and  servants  to  leave  the 
apartments,  Harland  himself  laying  hold  of  Mrs.  Newton's  arm,  and 
leading  her  out 

Upon  the  facts  as  proved  at  the  first  trial,  Parke,  B.,  told  the  Jury 
tiiat  the  second  plea  was  made  out,  and  directed  them  to  find  the  issue 
raised  by  that  plea  for  the  defendants.  The  jury  having,  in  pursn* 
ance  of  this  direction,  found  their  verdict  on  the  second  Issue  for  the 
defendants, 

Wilde,  Serjt.,  in  Michaelmas  term,  1837,  obtained  a  rule  for  a  new 
trial,  on  the  ground  of  misdirection,  contending  that  the  evidence  given 
in  support  of  the  second  plea  established  no  justification  in  respect  of 
the  assault,  and  that  the  fact  of  the  plaintiff  A.  Newton  being  in  posses- 
sion of  the  premises  having  been  admitted  by  the  distress,  the  defend- 
ant Harland  was  guUty  of  an  indictable  ofFence  in  forcibly  expelling 
Mrs.  Newton  and  her  family  from  the  apartments. 

Alexander  and  ToTiilinaon,  in  the  following  Easter  term,  showed 
cause. 

TiNDAL,  C.  J.  This  case  involves  an  important  qneetioo ;  namely, 
whether  a  landlord  has  a  right  to  enter  and  expel  by  force  a  tenant 
who  holds  over  after  his  term  has  axpired.  I  should  have  great  diffi- 
culty in  freeing  to  the  affirmative  of  that  proposition,  for  I  do  not  see 
bow  the  defendants  can  Justify  the  expulsion  of  the  female  plaintiff 
□nder  a  possession  obtained  by  an  act  which  in  itself  is  criminal.  It 
seems  to  me  that  the  cause  must  go  down  again  to  a  new  trial,  in  order 
that  the  facts  with  respect  to  the  time  and  the  manner  of  the  entry  by  the 
defendants  may  be  more  precisely  ascertained,  and  the  matter  placed 
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in  such  a  shape  as  will  enable  either  party,  if  so  advised,  to  obbun  the 
judgment  of  a  court  of  error  upon  the  point. 

Park  and  Bosquanet,  JJ.,  concurred. 

CoLTJUH,  J.  I  express  no  opinion  on  the  main  point,  bnt  I  think 
that  the  parties  should  not  be  concluded  by  the  judgment  of  this  court. 

Rule  c^olute. 

The  cause  was  agiun  tried,  before  Alderson,  B.,  at  the  Yorkshire 
summer  assizes,  1838.  The  facts  having  been  given  in  evidence,  and 
Hillary  v.  Gay,^  cited  on  the  part  of  the  plaiutlfTs,  the  learned  Baron 
told  the  jury  that  the  questions  for  them  to  consider  were,  whether  the 
apartments  had  been  hired  by  the  plaintiff  A.  Newton  for  a  certain 
term  which  had  expired,  and  whether  Mrs.  Newton,  on  being  required 
to  quit,  bad  refused  to  do  so.  llie  learned  Baron  said  that,  if  these 
facta  were  made  out  to  their  satisfaction,  they  must  find  for  the  de- 
fendants on  the  second  issue;  but  lest  the  Court  of  Common  Pleas 
should  not  agree  in  opinion  with  him,  his  Lordship  directed  the  jury 
to  assess  the  damages  upon  that  issue  contingently. 

The  jury  returned  their  verdict  for  the  plaintiffs  on  the  first  issue, 
and  for  the  defendants  on  the  second,  and  they  assessed  the  contingent 
damages  at  £100.  The  counsel  for  the  defendants,  however,  objected 
that  the  damages  could  not  be  so  assessed  without  their  consent, 
whereupon  the  associate  entered  the  verdict  without  the  assessment 
of  damages. 

Warren,  in  Michaelmas  term,  1837,  in  pursuance  of  leave  reserved 
to  him  at  the  trial,  moved  to  enter  a  verdict  for  the  plaintjffs  on  the 
second  issue  for  the  damages  assessed  by  the  jury,  or  for  a  new  trial 
on  the  ground  of  misdirection.  The  court  refused  a  rule  to  enter  a  ver- 
dict for  the  plaintiff  on  the  second  issue  for  the  damages  contingently 
assessed,  as  the  defendants  had  not  consented  to  the  assessment,  but 
granted  a  rule  for  a  new  trial. 

The  court,  which  was  composed  of  Timdai,,  C.  J.,  and  Yavqbax, 
CoLTVAN,  and  Erskihe,  JJ.,  took  time  to  consider;  but  Mr.  Justice 
Vadohah  dying,  and  Mr.  Justice  CoLTMAit  differing  in  opinion  from 
the  Lord  Chief  Justice  and  Mr.  Justice  Erskine,  the  court  desired 
that  the  case  might  be  re-argued.  It  was  accordingly  again  argued 
In  Easter  term  last,  before  Tikdal,  C.  J.,  and  Bosanqvet,  Coltmam, 
and  Ebskihk,  J  J. 

TorrUinaon,  for  the  defendants. 

Setcton,  in  support  of  the  rule.* 

TiNDAL,  C.  J.  This  case  involves  a  question  of  great  impoitance 
and  one  of  very  general  application ;  namely,  whether,  after  a  tenancy 
has  been  determined  by  a  notice  to  quit,  the  landlord  may  enter  on  the 
premises  whilst  the  tenant  still  remains  personally  in  possession,  and 
aftei'  requesting  him  to  depart  and  give  up  tiie  possession,  and  his 
refusing  so  to  do,  may  turn  him  out  of  possession  by  force,  using  aa 

16C.&P.281.  *  The  ugamtntt  of  coontelara  omitted.— Bi>,    . 
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mach  force  and  no  more  tban  is  neceasary  for  that  parpoBe<  TJpoa  the 
pleadings  in  this  case  Uie  plaintifT  and  bis  vife  declare  for  an  assault 
OD  the  wife  and  forcing  her  into  the  street;  and  the  defenclaat«  Justify 
by  reason  of  the  landlord  being  in  the  lawful  possession  of  the  house, 
and  the  wife  of  the  tenant  being  unlawfully  therein,  and  disturbing 
him  in  his  enjoyment  thereof,  whereupon  they  gently  put  out  the  wifei 
who  had  refused,  when  requested,  to  depart  from  the  same. 

The  point  above  stated  must  be  necessarily  determined  before  this 
case  is  ultimately  decided.  It  appears,  however,  to  me  that  sueh  ques- 
tion cannot,  upon  the  present  finding  of  the  Jury,  be  properly  brought 
before  us ;  but  that  there  is  a  preliminary  question  which  must  be  first 
ascertained,  namely,  whether,  upon  the  facte  in  this  case,  the  landlord 
entered  upon  the  premises  in  a  forcible  manner,  against  the  provisions 
and  enactments  of  the  statutes  made  against  forcible  entry,  or,  at  all 
events,  so  as  to  render  himself  liable  to  an  indictment  at  common  law. 
For  if  the  landlord,  in  making  his  entry  upon  the  tenant,  has  been 
guilty  either  of  a  breach  of  s  positive  statute,  or  of  an  offence  against 
the  common  law,  it  appears  to  me  that  such  violation  of  the  law  in 
making  the  entry  causes  the  possession  thereby  obtained  to  be  illegal ; 
and  that  the  allegation  in  the  plea  that  one  of  the  defendants  was  law- 
fully in  possession  at  the  time  the  assault  was  committed  is  negatived. 

In  the  present  case,  the  defendant  Harland,  accompanied  with  five 
other  men,  entered  into  the  apartments  which  had  been  in  the  plain- 
tiff's occupation,  whilst  his  wife  still  remained  in  possession,  under 
circumstances  which,  at  least,  leave  it  as  a  question  for  the  jury  to 
determine,  with  proper  directions  from  the  judge  at  the  trial  of  the 
cause,  whether  such  entry  was  forcible  or  not.  The  case;  indeed,  was 
sent  down  by  the  court  to  a  second  trial  for  the  express  purpose  of  tiie 
}nry  finding  this  point,  either  in  the  negative  or  the  affirmative.  The 
point,  however,  has  not  been  left  to  them ;  and  I  think,  upon  this  ground, 
without  entering  into  any  discussion  of  the  question  to  which  I  have 
above  adverted,  on  which  I  forbear  at  present  to  state  my  opinion,  that 
the  cause  should  go  down  to  another  trial. 

BosANQUET,  J,  I  agree  with  my  Lord  Chief  Justice  in  thinking  that 
a  new  trial  ought  to  be  granted  in  this  cose.  Some  things  are  clear. 
If  a  tenant  hold  over  the  land  after  the  expiration  of  bis  term,  he 
cannot  treat  the  lessor  who  enters  peaceably  as  a  tresptisser  ;  and  the 
lessor,  in  such  case,  may  justify  his  own  entry  upon  the  land  by  virtue 
of  bis  title  to  the  possession.  Taylor  v.  Cole;'  Taunton  v.  Costar.* 
On  the  other  hand,  the  lessor,  who  is  out  of  possession,  cannot  mwn- 
tain  an  action  of  trespass  against  the  tenant  holding  over.  He  must 
first  acquire  a  lawful  possession  before  he  can  maintain  such  tuition. 
But  if  the  lessor  enter  upon  the  land  to  take  poesession,  he  may  treat 
aa  trespassers  all  those  who  afterwards  come  upon  it :  Hey  v.  Moor- 
bouse ;  *  or  who,  having  unlawfully  taken  possession,  wrongfully  con- 

I  S  T.  B.  29E.  *  r  T.  B.  4S1. 
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tlDue  upoD  the  land,  as  in  the  case  of  Butcher  v.  Batcher,'  where  the 
defendant  bad  come  into  possession  of  the  land  by  intrusion,  and  the 
rightful  owner,  having  entered,  was  held  entitled  to  maintain  an  action 
of  treepasB  against  him. 

The  lessor  may  even  break  and  enter  a  honse,  provided  it  be  empty, 
which  has  been  occupied  and  held  over  by  his  tenant,  though  the  ten- 
ant may  have  left  some  of  his  property  therein.  Turner  v.  Meymott.* 
But  no  case  has  yet  been  decided  in  which  the  lessor  has  been  held  to 
be  justified  in  expelling  by  force  from  a  dwelling-house  a  person  who, 
having  lawfully  come  into  possession  of  it,  has  merely  continued  to 
hold  possession  after  the  expiration  of  his  title. 

The  lessor  wlio  is  entitled  to  possession  may  acquire  such  possession 
by  lawful  entry ;  but  entry  by  force  is  not  lawful.  Such  entry  is  ex- 
pressly prohibited  by  the  statute  5  Rich.  II.  c.  7,  even  where  entry  is 
given  bylaw:  "The  king  defendeth  that  none  shall  make  entry  on 
lands  and  tenements  but  in  cases  where  entry  is  given  by  law ;  and  in 
that  case  not  with  strong  band  nor  with  multitude  of  people,  but  only 
in  a  peaceable  and  easy  manner."  And  in  Bacon's  Abr.  ForciUe 
Entry  (B),  it  is  laid  down  that,  if  a  man  enter  peaceably  into  a  house, 
but  turns  the  party  out  of  possession  by  force,  or  by  threats  frighten 
bim  out  of  possession,  this  is  a  forcible  entry.  It  was  said  in  one  case 
by  Lord  Kenyon,  Taunton  v.  Costar,'  that  if  the  party  had  entered 
and  expelled  the  tenant  by  force,  he  might  have  been  indicted  for  a 
forcible  entry ;  from  which  it  seems  to  have  been  supposed  that  the 
enti7  was  valid,  though  the  party  entering  might  be  indicted  for  it. 
But  if  the  act  be  expressly  prohibited  by  statute,  it  must,  I  apprehend, 
be  illegal  and  void.  The  case  before  Lord  Kenyon  was  not  a  case  of 
force ;  and  his  expressions  in  a  former  case  are,  "A  person  having  right 
of  posseesioD  may  peaceably  assert  it  if  he  does  not  transgress  the 
law  of  his  country.  He  may  enter  peaceably  and  retun  it,  and  plead 
liberum  tenemerUum."  Taylor  v.  Cole.*  If  the  lessor  enter  with  a 
strong  band,  his  act  is  unlawful,  and  he  cannot,  as  it  seems  to  me, 
acquire  lawful  possession  by  an  nnlawful  act. 

This  is  an  action  for  assault  and  battery.  The  defendant  Harland 
Justifies  his  act-  upon  the  ground  that  he  was  lawfully  in  possession ; 
that  the  plaintiff  Mrs.  Newton  was  on  the  premises,  was  required  to 
go  away,  and  refused,  whereupon  he  removed  her  in  defence  of  his 
possession,  using  no  more  force  than  was  necessary.  To  maintain  this 
]>lea  the  defendants  must  be  prepared  to  show  that  the  defendant  Har- 
land had  lawfully  acquired  [Missession,  which,  from  the  reason  already 
stated,  I  think  he  had  not,  if  force  was  employed  to  obtain  it. 

The  opinion  of  Lord  Lyndburst.  in  the  case  of  Hillary  v.  Gay,*  appears 
to  me  to  be  in  point.  That  was  an  action  of  trespass  for  breaking  and 
entering  a  room  of  the  plaintiffs,  being  parcel  of  a  dwelling- house.  At 
the  trial  it  appeared  that  the  bouse  belonged  to  the  defendant,  who  had 

»  7  B.  *  C.  899.  »  1  Bing.  168.  •  7  T.  B.  431, 
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let  it  to  a  peraoQ  named  Jury,  who  had  underlet  a  part  of  it  to  the  plain- 
tiff ;  that  Jur;  was  under  notice  to  quit  at  Midsummer,  1833.  but  that 
the  plaintiff  did  not  quit  at  that  time,  and  the  defendant  had  in  Au- 
gust dietrained  bis  goods  for  the  rent  due  up  to  Midsummer.  The 
defendant  procured  a  number  of  Irishmen  to  go  to  the  house,  and,  after 
getting  the  plaintiff  to  go  away,  by  sending  a  boy  to  tell  him  that  he 
was  wanted  by  his  maxter,  the  Irishmen  entered  the  plaintiff's  room 
and  turned  his  wife  into  the  etreet,  and  put  his  furoiture  out  at  the 
window.  Lord  Lyndbnrst  held  that  the  conduct  of  the  defendant 
could  not  be  lustifled. 

It  is  quite  unnecessary  to  say  whether,  if  the  defendant  had  quietly 
entered  and  obtained  pOBsession  of  the  house  while  the  plaintiff's  wife 
remained  in  possession  of  her  apartment,  he  could  have  Justified  turn- 
ing her  out  by  force.  The  passage  referred  to  in  Bacon's  Abr.  tit  For< 
tible  Entry  and  Detainer  (B),  treats  the  force  employed  in  turning  » 
party  out  as  making  the  original  entry,  though  peaceable,  a  forcible 
entry  within  the  meaning  of  the  statute.  In  The  King  v.  Wilson,^ 
Lord  Eenyon  says,  "  It  is  alleged  that  twelve  persons,  with  force  and 
anus,  and  witii  a  strong  hand,  entered  iuto  a  certain  mill  sad  lands  and 
houses,  and  expelled  the  prosecutor ;  if  these  facts  be  proved  as  laid. 
God  forbid  that  it  should  not  be  an  indictable  offence !  the  peace  of 
the  whole  country  would  be  endangered  if  it  were  not  so ; "  and  after- 
wards adds,  "  In  supporting  the  indictment  we  shall  give  effect  to  a 
part  of  the  law  that  ought  to  be  preserved ;  namely,  that  no  one  shall 
with  force  and  violence  assert  his  own  title."  Mr.  Justice  Grose  says 
that  the  words  of  the  indictment  clearly  amount  to  a  public  breach  of 
the  peace.  Mr.  Justice  Lawrence  says:  "In  an  indictment  on  the 
statute  it  is  sufficient  to  state  the  defendant  entered  with  a  strong 
hand,  it  being  considered  that  these  words  imply  that  the  entry  waft 
accompanied  with  that  terror  and  violence  which  constituto  the  of- 
fence. All  that  is  required  is,  that  it  should  appear  by  the  indictment 
that  such  force  and  violence  have  been  nsed  as  constitute  a  breach  of 
the  peace." 

In  the  present  case  there  waa  evidence  tending  to  show  that  the 
entry  of  the  defendant  was  made  with  a  strong  hand,  and  accompanied 
with  anch  acts  of  violence  as  to  bring  the  case  within  the  prohibition 
of  the  statuto  of  5  Rich.  II.  But  this  evidence  appears  to  have  been 
considered  by  tiie  learned  judge  aa  immaterial,  for  he  said  the  only 
questions  were,  whether  the  rooms  were  let  for  a  certain  term,  whether 
the  term  was  over,  and,  if  so,  whether  the  plaintKT,  when  required, 
would  not  go  out  If  that  was  proved,  he  stud,  the  verdict  in  law  must 
be  for  the  defendant. 

This  direction  appears  to  me  to  be  incorrect,  and  that  there  ought 
therefore  to  be  a  new  trial.* 

CoLTMAN,  J.  Having  the  misfortune  in  this  case  to  differ  from  the 
lest  of  the  court,  it  is  right  that  I  should  state  the  grounds  of  my  opin- 

1  8  T.  B.  800.  *  The  coDcarriog  opinion  of  Enkine,  J.,  i»  omitted.  — Zd, 
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ion ;  bat  as  the  case  will  go  to  a  new  trial,  and  the  question  may  be' 
raiaed  in  a  more  formal  way  on  the  record,  it  will  be  suflSdeot  to  state 
them  Tery  briefly. 

The  taw  oF  England  recognizes  two  modes  of  asaertiug  the  right  to 
lands  wrongfully  withheld,  —  by  entry  and  by  action. 

In  the  cases  by  which  the  remedy  by  entiy  was  allowed,  where,  to 
use  the  phrase  so  familiai'ly  met  with  in  our  old  bookB,  the  entry  is 
coDgeable,  the  remedy  by  entry  was  looked  upon  as  favorably  as  the 
remedy  by  action.  The  effect  of  such  an  entry  is,  that  it  gives  a  man 
seisin,  or  puts  into  immediate  possession  him  that  baa  right  of  entry  on 
the  estate,  and  thereby  makes  him  complete  owner.  3  Bl.  Comm.  176. 
Agreeably  to  this,  Mr.  Justice  Bayley  aaid,  in  the  case  of  Butcher  v. 
Butcher :'  "  I  think  that  a  party  having  the  right  to  tjie  land  acquires 
by  entry  the  lawful  possession  of  it,  and  may  maintain  trespass  against 
any  person  who,  l>eing  in  poesesaioD  at  the  time  of  the  entry,  wrongfully 
continues  on  the  land." 

I  am  not  aware  that  any  doubt  exists  t^at,  after  the  entry  made,  he 
may  turn  any  ordinary  trespasser  off  the  land ;  and  I  am  unable  to 
see  any  principle  which  should  prevent  him  from  treating  his  tenant 
at  sufferance  in  the  same  way,  for  such  a  tenant  is  a  mere  wrong- 
doer. Co.  Litt.  57  b;  Pike  and  Uassen's  Case ; '  Sir  Moil  Finche's 
Case,* 

But  it  ia  aud  that  a  peraon  who  baa  a  right  of  entry  ought  to  enter 
peaceably.  The  true  doctrine  on  thia  aubject  is  stated,  as  I  apprehend, 
correctly  in  tiie  case  of  Taylor  v.  Cole,*  where  it  is  said :  "  It  is  true, 
persona  having  only  a  right  are  not  to  assert  that  right  by  force ;  if 
any  violence  is  need,  it  becomes  the  subject  of  a  criminal  prosecution." 
So,  in  Taunton  v.  Costar,*  it  is  said :  "  If  the  landlord  had  entered  with 
a  strong  hand  to  disposaeas  the  tonant  by  force,  he  might  have  been 
indicted  for  a  forcible  entry ;  but  there  can  be  no  doubt  of  hia  right  to 
enter  upon  the  land  at  the  expiration  of  the  term." 

For  the  preservation  of  the  peace,  the  law  will  punish  for  the  for- 
cible entry  ;  but  the  tenant  at  sufferance,  being  himself  a  wrong-doer, 
ought  not  to  be  heard  to  complain  in  a  civil  action  for  that  which  is  the 
result  of  his  own  misconduct  and  injustice. 

The  distinction  between  the  civil  rights  of  a  person  forcibly  turned 
out  of  the  poraeasion  of  land,  and  the  penal  sanctions  by  which  he  is 
protected  from  being  forcibly  dispossessed,  are  drawn  in  a  marked  way 
tji  the  cases  In  our  old  books  relating  to  the  statutes  of  forcible  entry. 
AlthoDgh,  by  thoae  statutes,  all  forcible  entries  were  prohibited,  even 
by  those  who  had  title  to  enter,  yet  the  party  dispossessed  could  main- 
tain no  action  on  the  statutes.  This  is  pointedly  laid  down  in  the 
Year-Book,  9  Hen.  VI.  19  ;  15  Hen.  VII.  17;  F.  N.  B.  248  H. 

On  these  grounds  I  am  of  opinion  that,  although  the  defendant,  if 
guilty  of  a  forcible  entry,  is  responsible  for  it  in  the  way  of  a  criminal 

i7B.'&C.399.  *8L«>n,2SS.  •  S  Lmn,  148. 
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prosecntion,  yet  that,  as  against  the  plaintilTa,  who  are  wrong-doers, 
and  altogether  without  title,  he  has  obtained  by  Itis  entry  a  lawful 
poasessioD,  and  may  justify  iu  a  civil  action  the  removiug  tbem,  in  like 
maimer  as  in  the  case  of  any  other  trespasser.  Rule  abadute} 


BEDDALL  v.  MAITLAND. 

Li  Chahcert,  befobe   Sir  Edward  Far,  J^  March  8,  1881. 
[Btported  in  17  Chanetry  DinitioH,  I7<.] 

The  defendant  on  the  23d  of  March,  1880,  delivered  a  statement  of 
defence  and  counter-claim.* 

In  his  connter-tilaim  he  aUeged  tbat.Foulton,  aided  and  abetted  therein 
by  Beddall,  on  the  5th  of  January,  1880,  unlawfullj-  and  by  force  bi-olie 
into  and  ejected  the  defendant  fVom  the  house  occupied  by  him  and  rio- 
lentty  put  bim  and  bia  family  out  of  the  house,  and  also  violently  and 
recklessly  threw  thereont  and  unlawfhlly  took  possession  of  and  dam- 
a^^  his  goods  and  effects,  and  by  such  unlawful  acts  greatly  injured 
the  defendant  and  caused  him  damage  to  the  amount  of  £1000.  And 
the  defendant  claimed  dam^es  for  alleged  breaches  of  contract  by  the 
plaintiffs  respectively,  and  also  in  respect  of  the  injuries  alleged  to 
have  been  committed  by  them  respectively. 

By  the  evidence  at  the  trial  it  appeared  that  on  the  5tb  of  January, 
1880,  a  Mr.  Robertson,  who  was  a  clerk  to  the  plaintiSs'  solicitors,  by 
the  instructions  of  Poulton,  went,  accompanied  by  several  men,  to  the 
nursery  to  demand  &om  the  defendant  immediate  possession.  Accor- 
ding to  Robertson's  evidence,  bo  was  admitted  without  any  resistance  at 
the  fVont  door  of  the  house,  and  told  the  defendant  what  he  bod  come 
for.  They  bad  some  conversation  tt^ther,  and  they  then  went  out  of 
the  bouse  tc^ther  to  look  at  the  stock  in  the  nursery.  While  they 
were  outside,  the  defendant  suddenly  ran  tiack  into  the  honse  and  locked 
the  door,  and  refused  to  allow  Robertson  to  re-enter.  Robertson,  then, 
with  the  assistance  of  the  men  be  had  brought  with  him,  forcibly  broke 

I  HilUrr  V-  Oaj,  a  C.  &  P.  aSl;  Edvlck  V.  Hawkes,  IS  Ch.  D.  199;  DenTer  R'y  v. 
Hsrrii,  12S  IT.  B.  697,  607;  Larkia  v.  Aveiy,  2S  Conn.  301;  Hecder  v.  Piird]',  41  111. 
S79;  Comstoik  v.  Broeseau,  65  I1L  43;  Todd  s.  Jsckson,  2  Dntch.  G25,  S31;  Hjratt  v. 
Wood,  8  John*.  239;  4  Johns.  150,  IBO;  Parsons  c.  Brown,  16  Barb.  590;  Wood  b. 
PhillipB,  48  N.  Y.  162j  Bliaa  e.  Johiuon,  73  N.  Y.  62fl;  MoMillui  i..  Cronin.  76  N.  Y. 
474,  478;  Briator  v.  Borr,  120  N.  V.  427;  O'DonneU  d.  Mclutyre,  S7  Han,  S2S,  827 
(mo  Sciibnar  v.  Beacli,  4  Deu.  448,  4Gl)i  Pilford  v.  kTrntn/ag,  Writ^ht  (Ohio),  94; 
Sinclair  ».  Stanley,  69  Tez.  71S;  Doatiu  v.  Cowdry,  23  Vt.  631  {itmbU)  Aetord. 

Sm  bLm  CanaTiD  o.  Graj,  64  Cal.  6;  Franck  c  Wiegert,  66  Uich.  472,  47S. 

The  law  of  Scotland  aeems  to  accord  with  Nevtou  v.  HarUad.  Smith,  Law  ot 
Damages,  124,  12S.  — En. 

*  Only  ao  maeh  of  the  caae  la  giren  aa  relatea  to  the  eonnter- claim.  The  argnmenta 
tf  comiaat  are  alao  omitted. — En. 
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open  the  back  door  of  the  house.  The  defendant  offered  no  further 
resistance,  aud  then  Eobertson  and  his  men  turned  the  defendant  and 
hia  family  out,  and  put  his  furniture  out  of  the  house. 

According  to  the  defendant's  evidence,  Robertson  obtained  possession 
in  the  first  instance  by  force. 

Beaumont,  for  the  defendant. 

Cookeon,  Q.  C,  and  E.  S.  Ford,  for  the  plaintiffs. 

Frt.  J.  The  question  which  I  reserved  for  further  consideratioD  arises 
ou  the  defendant's  counter-claim.  The  claim  subdivides  itself  into  two 
heads,  —  the  one  for  the  forcible  entry  and  eviction,  the  other  for  the 
injury  done  to  the  defendant's  furniture  and  effects ;  and,  in  my  judg* 
ment,  separate  considerations  arise  with  reg&rd  to  these  two  heads. 
According  to  the  evidence  the  defendant  was,  in  my  Judgment,  in  pos- 
session of  the  house  by  leave  of  ttic  owners,  it  having  been  occupied  by 
him  as  the  manager  of  the  nursery.  He  was  not  in  possession  of  the 
house  in  the  same  sense  as  he  was  in  possession  of  the  nursery ;  with 
regard  to  the  nursery  he  was  in  the  position  of  an  ordinary  servant, 
being  only  the  manager  for  the  plaintiffs ;  but  he  was  by  the  plaintiffs' 
permission  in  the  exclnsive  possession  of  the  house.  That  permission, 
however,  had  been  withdrawa  before  the  8th  of  Januarj',  and  the  defend- 
«nt  had  retained  possession  and  was  tiien  in  possession  as  a  wrongdoer. 
Upon  the  evidence  I  come  to  the  conclusion  that  a  forcible  entry  was 
made  bj'  Robertson  on  the  Sth  of  January  as  agent  of  the  plaintiff  Foul- 
ton  only,  but  that  the  plaintiff  Beddall  had  nothing  to  do  with  it  Dif- 
ferent accounts  of  what  took  place  are  given  by  Robertson,  and  by  the 
defendant,  but  it  appears  to  me  immatenat  which  account  is  true,  far 
In  either  view  the  defendant's  possession  at  the  time  when  the  forcible 
entry  was.  made  was  wrongful.  The  questions  which  then  arise  are 
complicated  by  this  consideration,  that,  if  the  possession  of  the  defend- 
ant was  unlawful,  the  forcible  entry  of  the  plaintiff  was  also  unlawful. 
The  taint  of  uiilawflilness  attaches  to  them  both.  The  unlawfulness  of 
the  plaintiffs'  entry  arises  under  the  statute  5  Rich.  2,  stat.  1,  c  S,  which 
enacts,  "  That  none  from  henceforth  make  any  entrj-  into  any  lands  and 
tenements,  but  in  case  where  entry  is  given  by  the  law ;  and  in  snch  caae 
not  with  strong  hand,  nor  with  multitude  of  people,  but  only  in  peace- 
able and  easy  manner.  And  if  any  man  ih>m  henceforth  do  to  the 
contrary,  and  thereof  be  dnly  convict,  he  shall  be  punished  hy  impris- 
onment of  bis  body,  and  thereof  ransomed  at  the  King's  will."  This 
statute  creates  one  of  the  great  differences  which  exist  in  our  law 
between  the'  being  in  possession  and  the  being  out  of  possession  of 
land,  and  which  gave  rise  to  the  old  sajnug  that  possseseion  is  nine 
points  of  the  law.  The  effect  of  the  statute  is  this,  —  that  when  a  man 
is  in  possession  be  may  use  force  to  keep  out  a  trespasser ;  but,  if  a 
trespasser  has  gained  possession,  the  rightfhl  owner  cannot  use  force  to 
put  him  out,  but  must  appeal  to  the  law  for  assistance.  And  tbe  result 
«f  the  cases  appears  to  me  to  be  this,  that,  inasmuch  as  the  possession 
of  the  defendant  was  unlawful,  he  can  recover  no  damages  for  the  for- 
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cible  entrj'  of  the  pUiatiff.  He  can  recover  do  damages  for  the  entij, 
because  the  possesBion  was  not  legally  his,  and  be  cac  recover  none  for 
the  force  used  in  the  entr^',  becausct  though  the  statute  of  Kch.  2  cre- 
ates a  crimet  it  gives  no  civil  remedy.  Bat,  in  respect  of  independent 
wroDgflil  acts  which  are.  done  in  the  course  of  or  after  the  forcible  eotiy, 
s  right  of  action  does  arise,  becnuae  the  person  doing  them  cannot 
allege  that  the  aot^  were  lawful,  nnleas  justified  by  a  lawful  entr}- ;  and 
fae  cannot  plead  that  he  has  a  lawful  possession.  This,  as  it  appears  to 
me,  is  the  result  of  the  oases.  The  leading  authority  on  the  subject  is 
Newton  v.  HarUnd,  a  case  in  which  a  great  difterence  of  opinion  was 
evinced  between  the  learned  judges  before  whom  It  came.  It  was  tried 
three  times,  first  before  Baron  Parke,  secondly  before  Baron  Aldereon, 
and  thirdly  before  Mr.  Justice  Coltman,  and  came  three  times  before 
the  Court  of  Common  Pleas  in  Banc,  and  it  mnst,  in  my  Judgment,  be 
taken  as  having  settled  the  law  on  tlie  subject.  The  action  was  brought 
to  recover  damages  for  an  assault  committed  on  the  plaintiff's  wife  in 
the  course  of  a  forcible  entry  by  the  defendant  into  some  apartments 
which  had  been  occupied  by  the  plaiutiff  as  tenant  to  the  defendant 
The  plaintiff'  remained  in  the  apartments  after  the  expiration  of  his 
term,  and  the  defendant  entered  by  force  and  turned  out  the  plaintifTs 
wife  and  family,  and  in  so  doing  assaulted  the  wife.  The  defendant 
pleaded  that  the  acts  were  done  in  defence  of  his  possession  of  the 
boDsc,  and  the  Court  of  Common  Fleas  held,  contrary  to  the  opinions  of 
Baron  Parke  and  Baron  Alderson,  that  the  defence  failed,  because  the 
defendant's  entry  was  unlawful.  On  the  other  baud,  when  the  cause  of 
action  alleged  is  simply  the  eviction,  no  damages  can  be  recovered. 
That  is  the  result  of  Pollen  v.  Brewer,'  atad  it  is  also  clear  from  other 
cases.  No  doubt,  in  Harvey  v.  Brj-dges,*  Baron  Farke  and  Baron 
Alderson  expressed  their  disapproval  of  Newton  v.  Harland ;  but  they 
were  the  judges  who  had  tried  that  case,  and  whose  opinions  bad  been 
overruled  by  the  court  in  Banc  In  Davison  v.  Wilson'  —  an  action 
for  eviction  —  it  was  held  that  the  averments  in  the  declaration  "  with 
force  and  arms,  with  a  strong  hand,  and  against  the  form  of  the 
statute,"  were,  on  the  pleadings,  allegations  of  matter  of  aggravation 
only,  and  not  of  a  separate  cause  of  action,  and  therefore  the  plea  of 
liberum  tenem^ntum  prevailed.  The  case  of  Meriton  v.  Coombes,*  in 
my  opinion,  supports  the  same  view.  The  only  other  case  to  which  it 
.  is  necessary  for  me  to  refer  is  Lows  v.  Telford.'  There  the  action  was 
brought  for  a  malicious  prosecution.  The  defendant,  who  was  the 
moitgagee  in  fee  of  certain  premises  which  the  plaintlfi^  had  been 
allowed  by  the  mortgagor  to  occupy,  entered  into  actual  possession  of 
the  premises  by  forcing  the  lock  of  the  outer  door  in  the  absence  of  the 
occupiers.  The  plaintifis  then  entered  by  force  and  ejected  the  defend- 
ant   The  defendant  indicted  them  for  a  forcible  entry,  and  they  wer* 

1  7  C.  B.  N.  S.  871.  «  X4  M.  ,4  W.  *87. 

■  11  Q.  B.  8»0.  •  B  C.  B.  7S7. 

<  1  App.  Cm.  411. 
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acquitted.  The;  then  brought  the  action  against  tlie  defendant  for  a 
m&liciouB  prosecution.  It  was  held  b;  tlie  House  of  Lords  that  the; 
could  not  Bustain  the  action,  on  the  gronnd  that  there  was  reasonable 
cause  for  the  indictment,  because  ibe  statute  makes  a  forcible  entry 
equally  unlawful,  whether  the  person  in  possession  is  or  is  not  the  law- 
ful owner  of  the  property.  I  think  that  none  of  those  cases  in  any  way 
countervail  Newton  v.  Harland,  which  I  take  to  have  established  this, 
that  there  is  a  good  cause  of  action  whenever  in  the  course  of  a  for- 
dblo  entry  there  has  been  committed  by  the  person  who  has  entered  for- 
cibly an  independent  wrong,  some  act  wliich  can  be  JustiSed  only  if  he 
was  in  tavflil  possession.  I  come,  therefbre,  to  the  conclusion  tiiat,  in 
respect  of  his  claim  for  damages  for  the  forcible  entrj'  and  eviction,  the 
defendant  cannot  succeed,  but  that,  in  respect  of  his  claim  for  dam- 
ages for  the  injury  done  to  bis  furniture,  which  the  pliuntiff  could  only 
jostify  by  a  lawfbl  possession,  the  defendant  is  entitled  to  snccecd.-  I 
shall  refer  it  to  Chambers  to  ascertain  the  amount  of  the  damages. 
With  r^ard  to  the  costs,  I  have  already  dismissed  the  rest  of  the 
counter-claim,  and  I  am  giving  the  defendant  only  a  very  small  por- 
tion of  the  relief  which  he  asked.  I  must  either  apportion  the  costs  of 
the  counter-claim,  or  I  must  give  the  relief  without  costs.  I  think  the 
latter  coarse  the  preferable  one.' 


ELLEN  B.  LOW  v.^  ZENO  P.  ELWELL  asd  Wife. 
Im  the  Sdpbshb  Jcdiciai,  Cooet,  MAasACHtrsmTs,  Nov.  29,  1876. 

[Reported  in  ISl  MaaackuteU*  StporU,  309.] 

6ka7,  C.  J.*  A  tenant  holding  over  after  the  expiration  of  his 
tenancy  is  a  mere  tenant  at  sufferance,  having  no  right  of  possession 
against  his  landlord.  If  the  landlord  forcibly  enters  and  expels  him, 
the  landlord  may  be  indicted  for  the  forcible  entry.  But  he  is  not  liable 
to  an  action  of  tort  for  damages,  either  for  his  entry  upon  the  premises, 
or  for  an  assault  in  expelling  the  tenant,  provided  he  uses  no  more 
force  than  is  necessar}'.  The  tenant  cannot  maintain  an  action  in  the 
nature  of  trespass  quare  claiumm /regit,  because  the  title  and  the  law- 
ful right  to  the  possession  are  in  the  landlord,  and  the  tenant,  as 
against  him,  has  no  right  of  occupation  whatever.  He  cannot  maintMQ 
an  action,  in  the  nature  of  trespass  to  his  person,  for  a  subaeqaent  ex- 
pulsion with  no  more  force  than  necessary  to  accomplish  the  purpose ; 
because  the  landlord,  having  obtained  possession  by  an  act  which, 
though  subject  to  be  punished  by  the  public  as  a  breach  of  the  peace, 
Is  not  one  of  which  the  tenant  has  any  right  to  complain,  has,  as 

1  MitUr  V.  Long,  75  Law  Timet,  428  Aeeord.  —  Er. 
*  Only  the  opinioD  of  the  conrt  ia  given.  —  En. 
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agsiDBt  the  tenant,  the  right  of  poB§ca«ioD  or  the  premisee ;  and  the 
landlord,  not  being  liable  to  the  tenant  la  an  action  of  tort  for  the  prin- 
cipal act  of  entry  npon  the  land,  cannot  be  hable  to  an  aobon  for 
the  Incidental  act  of  ezpulsioD,  which  the  landlord,  merely  because  of 
the  tenant's  own  nnlavful  resistance,  has  been  obliged  to  resort  to  in 
order  to  make  his  entry  effectual.  To  hold  otherwise  woald  enable  a 
person,  occupying  land  utterly  without  right,  to  keep  out  the  lawful 
owner  nntil  the  end  of  a  suit  by  the  latter  to  recover  Uie  poBsession  to 
which  he  is  legally  entitled. 

This  view  of  the  law,  notwithstanding  some  inconsistent  opinions,  is 
in  accordance  with  the  current  of  recent  decisions  in  England  and  la 
this  Commonwealth. 

In  Turner  v.  Meymott*  it  was  decided  that  a  tenant  whose  term  had 
expired  could  not  maintain  trespass  against  hie  landlord  for  forcibly 
breaking  and  entering  the  house  in  his  absence.  In  Hillary  v.  Gay,* 
indeed,  Lord  Lyndhuret  at  nisi  prita,  while  recognizing  the  authority 
of  that  decision,  ruled  that  if  the  landlord,  after  the  expiration  of  the 
tenancy,  by  force  put  the  tenant's  wife  and  furniture  into  the  street,  ha 
was  liable  to  an  action  of  trespass  qtiare  daugvm  fiegit.  And  in 
Newton  II.  Harland,  a  majority  of  the  Court  of  Common  Fleas, 'over- 
mling  decisions  of  Baron  Parke  and  Baron  Alderson  at  niti  priua,  held 
that  ander  sncb  circumstances  the  landlord  was  liable  to  an  action  of 
trespass  for  assault  and  battery. 

Bat  in  Harvey  v.  Brj~dges,*  Baron  Parke  stated  his  opinion,  npoa  the 
point  raised  in  Newton  v.  Harland,  as  follows :  "  Where  a  breach  of 
the  peace  is  committed  by  a  n«eholder,  who,  in  order  to  get  into  posses- 
sion of  bts  land,  assaults  a  person  wrongfully  holding  possession  of  it 
^^net  his  will,  although  the  freeholder  may  be  responsible  to  the  pnh- 
lic  in  the  shape  of  an  indictment  for  a  forcible  entry,  he  is  not  liable  to 
the  other  party.  I  cannot  see  how  it  is  possible  to  doubt  that  it  is  a 
perfectly  good  Justification  to  say  that  the  plaintiff  was  in  possession  of 
the  land  against  the  will  of  the  defendant,  who  was  owner,  and  that  he 
entered  npon  it  accordingly ;  even  though,  in  so  doing,  a  breach  of  the 
peace  was  committed."  Baron  Alderson  concurred,  and  said  that  he 
retained  the  opinion  that  he  expressed  in  Newton  v.  Harland,  notwith- 
standing the  decision  of  the  majority  of  the  Court  of  Common  Pleas  to 
the  contrary.  The  opinion  thus  deliberately  adhered  to  and  positively 
declared  by  those  two  eminent  Judges,  though  not  required  by  the  adju- 
dication in  Harvey  w.  Brydges,  is  of  much  weight.  In  Davis  v.  Bun-ell* 
Mr.  Jnstice  Cresswell  said,  that  the  doctrine  of  Newton  v.  Harland  had 
been  very  much  questioned.  And  it  was  finally  overruled  in  Blades  v. 
Higgs,*  where,  in  an  action  for  an  assault  by  forcibly  taking  the  defend- 
ant's property  from  the  plaintiff's  hand's,  using  no  more  force  than  was 
necessary.  Chief  Justice  Erie,  delivering  the  unanimous  judgment  of  tb9 

1  7  Hoore,  S74 ;  H.  0.  1  Bing.  168.  ■  6  C.  &  P,  284. 

*  11  H.  i  W.  4S7.  *  10  C.  B.  821,  826. 

•  10  C.  B.  (N.  S.)  713.. 
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court,  approved  the  statement  of  Baron  Parke,  above  quoted,  and 
added :  "  In  our  opiDioQ,  all  that  is  so  said  of  the  right  of  property  io 
land  applies  in  principle  to  a  right  of  property  in  a  chattel,  and  sap- 
ports  the  present  J  ustitlcatioD.  If  the  owner  was  compelled  by  law  to 
seek  redress  by  action  for  a  violation  of  his  right  of  property,  the 
remedy  would  be  ofl«n  worse  than  t^  mischief,  and  the  law  would 
aggravate  the  injury,  instead  of  redressing  it."  See  also  Lows  v. 
Telford.' 

Id  Commonwealth  v.  Haley'  the  case  was  upon  an  indictment  for 
forcible  entry,  and  no  opinion  was  reqnired  or  expressed  as  to  the  land- 
lord's liability  to  a  civil  action. 

The  judgment  in  Sampson  v.  Henr}'*  turned  upon  a  question  of 
pleading.  The  declaration,  which  was  in  trespass  for  an  assault  and 
battery,  alleged  that  the  defendant  assaalted  the  plaintiff,  and  with  a 
deadly  weapon  struck  him  many  heavy  and  dangerous  blows.  The 
pleas  of  JuatiS cation  merely  averred  that  the  defendant  was  seised  and 
had  the  right  of  possession  of  a  dwelling-house,  that  the  plaintiff  was 
unlawfully  in  possession  thereof,  and  forcibly  opposed  the  defendant's 
entr}',  and  that  the  defendant  need  no  more  force  than  was  necessary  to 
enable  him  to  enter  and  to  overcome  the  plaintifPs  resistance ;  but  did 
not  deny  the  use  of  the  dangerous  weapon  and  the  degree  Of  violence 
alleged  in  the  declaration ;  and  were  therefore  held  bad,  in  accordance 
with  Gregory  v.  Hill,*  there  cited.  The  remarks  of  Mr.  Justice  Wilde, 
denying  the  right  of  a  party  dispoBsessed  to  recover  possession  by 
force  and  by  a  breach  of  the  peace,  would,  if  construed  by  themselves, 
and  extended  beyond  the  case  before  him,  allow  the  tenant  to  maintain 
an  action  of  trespass  against  the  landlord  for.  entering  tJiie  dwelling- 
house,  in  direct  opposition  to  the  Judgment  delivered  by  the  same 
learned  judge,  in  another  cose,  between  Uie  same  parties,  ai^ed  at  the 
same  term  and  decided  a  year  after.     Sampson  d.  Henrj.* 

In  the  latter  case,  which  was  an  action  for  breaking  and  entering  the 
plaintiff's  close,  and  for  an  assault  and  battery  apon  him,  the  court  held 
that  the  plea  of  liberum  tenementum  was  a  good  justiflcation  of  the 
charge  of  breaking  and  entering  the  house,  but  not  of  the  personal 
assault  and  battery.  That  decision,  so  far  as  it  held  that  the  landloid 
was  not  liable  to  an  action  of  trespass  guare  claugum  fregit  by  a  tenant 
at  sufibrance  for  a  forcible  entry,  has  been  repeatedly  affirmed.  Meader 
V.  Stone;*  Miner  t>.  Stevens;'  Mason  t*.  Holt;*  Curtis  ti.  Galvin;* 
Moore  v.  Mason.*"  And,  so  far  as  it  allowed  the  plaintiff  to  recover,  in 
such  an  action,  damages  for  the  incidental  injury  to  him  or  to  his  per- 
sonal property,  it  has  been  overruled.  Eames  v.  Prentice  i*^  Curtte  v. 
Galvin,  vbi  supra. 

It  has  also  been  adjudged  that  a  landlord,  who,  having  peaceably 

1  1  App.  Cai.  114,  4S&  *  4  Allen,  316.  *  11  Pick.  370. 

•  8  T.  H.  299.  •  IS  Pick.  86.  *  7  Met.  U7. 

'  1  Cnsk  1S2.  465.  *  1  Allen,  46.  *  1  Allm,  SIS. 

»°  1  Allen,  406.  "  S  CuBh.  837. 
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entered  after  the  termioation  of  the  tenancy,  proceeds,  against  the 
tenant's  opposition,  to  take  out  the  trindows  of  the  house,  or  to  fordblj' 
eject  the  tenant,  is  not  liable  to  an  action  for  an  assault,  if  .he  uses  no 
niore  force  than  is  necessarj-  for  the  purpose.  Mogford  v.  Richardson ;  * 
Winter  v.  Stevens.'  For  the  reasons  already  stated,  we  are  all  of 
opinion  that  a  person  who  has  ceased  to  be  a  tenant,  or  to  have  any 
lawful  occDpancy,  has  no  greater  right  of  action  when  the  force  exerted 
against  bis  person  is  contemporaneous  with  the  landlord's  forcible  entry 
upon  the  premises. 

Our  coucluaion  is  supported  by  the  American  cases  of  the  greatest 
weight.  Jackson  «.  Farmer ;  *  Overdeer  v.  Lewis ;  *  Kellam  v.  Janaon  ;* 
Steams  v.  iiiampson ;  *  Sterling  v.  Warden.'  The  opposing  decisions 
are  so  critically  and  satisfactorily  examined  in  an  elaborate  article  npon 
this  subject  in  4  Am.  Law  Rev.  ^29,  that  it  woiUd  be  superfluous  to 
lefer  to  them  pailicularly. 

The  tenancy  of  the  plaintJfTs  husband  under  an  oral  lease  was  but  a 
tenancy  at  will,  which,  by  the  written  lease  fVom  his  landlord  to  the 
defendant,  and  reasonable  notice  thereof,  was  determined,  and  he  be- 
came a  mere  tenant  at  sufierance.  Pratt  v.  Farrar.*  It  being  admitted 
that,  if  the  defendants  had  the  right  to  remove  the  plaintiSs  by  force, 
DO  more  force  was  used  than  was  reasonably  necessary,  this  action  cao- 
kot  be  maintained.  Plaintiff  Aonmit.* 


HARVEY  ».   MATEJE. 

In  THE  COHUON  PlEAS,    IRELAND,   JaKUART  31,    1872. 

[Reparltd  In  Laie  Reporu,  S  Conmon  Laa,  417.) 

AcnoH  for  assault  and  false  imprisonment.  Second  pica;  That 
before  and  at  the  time  of  the  alleged  trespasses  the  plaintiff  had 
wrongfully  in  his  possession  a  certaiD  chattel  of  the  defendants,  — 
that  is  to  say,  a  certain  check  drawn  by  the  defendants  upon  tiie  Ulster 
Bank,  —  without  the  leave  and  against  the  will  of  the  defeudanta ;  and 
the  plaintiff  was  then  in  the  offic-e  of  the  defendants,  of  his  own  wiH 
and  accord,  and  by  the  license  of  the  defendanta,  and  was  then  abont 
wrongftilly  and  unlawfully  to  take  and  carry  away  the  said  chec^  and 
convert  it  to  his  own  use ;  and  the  defendants  then  required  the  pl^D- 

>  e  Allen,  78.  *  0  Allen,  fiSS.  •  9  W«nd.  SOI. 

*  1  W.  &  S.  90.  *  17  Pann.  St  K7.  *  (9  Maine,  SM. 

1  61  N.  H.  217.  <  10  Allen,  619. 

■  HuniDgo.  Brown,  47  VLi.  SOS,  Bia  [mnbU);  Conglilin  v.  Gray,  131  Hsas.  SS.; 
Stone  v.  Labey,  1S8  Hara.  42S  ;  Twambly  v.  Monroe,  186  Man.  461,  467  (but  we 
BampMm  o.  Henry,  11  Rck.  879.  IS  Pick.  86  ;  Chnrcblll  v.  Halbert,  110  Maaa.  428); 
BteriinK  v.  Warden,  61  N.  H.  217,  SS6 ;  Scoter  ir.  Codmin,  14  B.  I.  119  ;  Allen  v. 
Kelly  ^  I.  1S92},  24  AtL  R.  776  Aaiml.  —  Ed. 
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tiff  to  refrain  Trota  canning  avay  and  convertiDg  the  aaid  check,  and 
to  give  ap  tbe  posaeesion  thereof  to  the  defeodaDts,  which  the  plaia- 
titr  theo  refused  to  do,  and  thereupoo  the  defendants  gently  laid 
handa  on  the  plaintiB*,  and  detained  him  in  the  said  office  of  the 
defendants,  in  order  to  prevent  bis  carrjing  awaf  and  conveiljng  the 
said  check  aa  aforesaid,  and  not  otherwise ;  doing  no  more,  and  detain- 
ing the  plaintiff  no  longer,  than  was  necessary,  which  are  the  allied 


Demarrer. 

Kisbey  (with  him  H,  Law,  Q.  C.))  in  snpport  of  demuTrer. 

MulhoQand,  contra.' 

Cur.  adv.  vuh. 

The  judgment  of  the  court  was  pronounced  by 

Morris,  J.  The  plea  demurred  to  does  not  allege  that  the  acta  com- 
plained of  were  done  for  the  purpose  of  retaking  the  defendants'  goods. 
It  has  been  ai^ed  that  such  an  allegation  shontd  be  intended,  and,  for 
the  purposes  of  this  decision,  we  shall  assume  that  the  plea  contains  it 
by  implication. 

Tbe  first  case  in  which  such  a  defence  appears  to  have  been  pleaded 
to  an  action  for  imprisonment  is  Chambers  v.  Miller  and  others.*  The 
plaintiff  took  iasae  on  the  plea ;  and  the  question  at  the  trial  appears 
to  have  been,  whether  the  goods  which  the  plaintiff  endeavored  to  take 
away  were,  at  the  time  of  the  commission  of  the  acts  complained  of, 
the  property  of  the  plaintiff  or  of  the  defendants.  A  verdict  having 
been  funnd  for  the  plaintiff,  the  case  came  before  tbe  Court  of  Common 
Pleas,*  on  a  motion  to  enter  a  verdict  for  the  defendants.  The  only 
question  reserved  for  the  consideration  of  the  court  was,  whether, 
under  the  peculiar  circumstances  of  the  case,  the  property  in  the  goods 
had  passed  to  the  plaintiff?  And  the  legal  validity  of  the  defence  did 
not  come  into  qiiet'tion.  In  a  very  learned  note  to  the  report  of  the 
case  in  Foster  and  Finlayson,  vol.  iii.  pp.  202  et  seq.,  the  reporter  points 
out  that  there  is  no  authorit}'  for  such  a  defence.  Blades  v.  Higgs 
shows  that  the  owner  of  goods,  which  are  wrongfully  in  the  possession 
of  another,  may  Justify  an  assault  involving  no  unnecessary  violence, 
in  order  to  repossess  himself  of  liis  property ;  but  there  is  nothing  in 
that  case  to  justify  the  extension  of  the  principle  on  which  it  was 
decided  to  an  imprisonment  and  detention  for  an  indefinite  time.  The 
demurrer  must,  therefore,  be  allowed,  with  costs. 

Demurrer  aUowed.* 

1  Tbe  argnTnents  of  coniuet  are  omitted.  —  Ed. 

>  3  F.  &  F.  802.  ■  IS  C.  B.  K.  S.  125. 

'  Soa  Hadaon  c.  Sl«d^  8  F.  ft  F.  860 ;  Davis  n.  Whitridg«,  2  Strob.  332.  —Ed. 
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Is  THE  EZCHEQDEB  DIVISION,    IkELAND,   MaT   12,     1883. 
[Rtparttd  ■'■  £010  Btportt,  10  Iriih,  306.] 

Palles,  C.  B.*  The  qaeBtion  raised  by  the  demurrer  to  tbe  stat^ 
ment  of  defence  is,  whether  an  action  can  t>e  maintained  by  a  person 
who  was  in  possession  of  lands,  witliout  title,  agaiast  the  true  owner 
of  the  lands,  for,  with  force  and  strong  hand  entering  the  land,  ezpell- 
ing  the  plaintiff  from  the  posseeaion,  and  taking  goods  the  property  of 
the  defendant,  then  being  on  the  lands. 

Tbe  statement  of  claim  does  not  contain  any  allegation  of  assault. 
It  is  unnecessary,  therefore,  to  consider  whether  Newton  v.  Harland  is 
now  law,  or  the  effect  (if  any)  on  that  decision  of  the  dicta  of  Lord 
Wensleyd&le  and  Baron  Alderson  in  Harvey  v.  Brydges'  (apparently 
approved  of  by  Lord  Selborne  in  Lows  v.  Telford)  *  and  Blades  v.  Hi^s. 

However  that  may  be,  I  think  it  dear,  upon  principle  and  authority, 
that  a  civil  action  cannot  be  maintained  against  the  true  owner  by  one 
wrongfully  in  posseasioa,  merely  for  expelling  him  by  force  and  with 
a  strong  hand  from  his  unlawful  possession.  No  doubt  such  expulaion 
is  rendered  wrongful  by  our  statute  10  Car.  1,  sesB.  S,  c.  13  (similar 
to  21  Jac  1,  c.  15,  England);  but  the  prohibition  contained  in  tbe 
statute  is  clearly  one  for  the  public  generally ;  and  according  to  the 
ordinary  rule  of  construction,  the  remedy  given  by  such  a  statute  is 
a  remedy  by  indictment,  imless  a  particular  individual  has  sustained 
some  special  damage,  some  particular  injury,  beyond  that  which  he 
may  be  supposed  to  sustain  in  common  with  the  rest  of  the  Queen's 
subjects  by  the  infringement  of  the  law.  I  am  clearly  of  opinion  that 
eviction  by  the  true  owner  from  tbe  possession  of  lands  in  which  the 
plaintiff  is  in  wrongful  possession  cannot  be  either  general  or  special 
damage.  So  much  for  the  question  of  principle.  As  to  authority, 
PoUen  V.  Brewer*  seems  to  me  to  be  precisely  in  point.  No  doubt 
there  the  fourth  count,  on  which  the  question  arose,  was  in  trespass 
for  breaking  and  entry ;  and  there  was  neither  a  special  count  in  the 
form  adopted  in  the  present  case,  or  a  replication  relying  upon  the 
force ;  but  the  decision,  that  damages  for  the  expulsion  were  not 
recoverable,  is  equally  in  point  in  an  action  upon  the  statute,  where, 
as  I  conceive,  the  plaintiff  is  bound  to  show  special  and  peculiar 
damage. 

For  the  same  reason,  tbe  taking  of  the  goods  cannot  amount  b) 
special  damage,  as  they  are  shown  to  have  been  the  defendant's  own 
goods.     Whilet  Beddall  v.  Mattland  is  a  direct  authority  against  tbe 

1  Only  ■  portJciii  of  tha  opinion  of  Ihe  coun  ii  given.  —  Ed. 

■  11  W.  &.  M.,  kt  p.  443.  ■  1  App.  Cu.,  >l  p.  Ue. 

»  T  C.  B.  N.  8.  »71. 
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ol&im  of  the  plaintiff  here,  in  respeot  of  the  eTiotion  it  is  not  in  point 
in  hia  faTor  as  to  the  taking  of  the  gooda,  as  there  the  fumitr^  in 
respect  of  vhich  damages  were  given  vere  the  plaintiff's.  Edwicb  v. 
Hawkes  >  does  not  apply,  ax  there  Mr.  Justice  Fiy  decided  that  the 
plaintiff's  estate  had  not  been  determined. 
FiTZQEBALD  and  DowsB,  BB.,  ooaooriod.* 


BURLING  V.   BEAD. 
Ik  thk  Quken's  Bskgh,  Afbh.  20,  1850. 

[SeporUd  i*  II  Queen'i  Bench  Rtportt,  904.] 

Trespass.  The  first  count  charged  that  defendants,  on,  &o.,  with 
force  and  arms  and  with  a  strong  band,  broke  and  entered  a  workshop 

1  IS  Ch.  Dir.  19S. 

*  PolUa  «.  finvar,  T  C.  B.  N.  S.  ST) ;  DsUdj  «.  Fox,  1 C.  B.  N.  S.  IT^  ITS ;  Tribbla 

V.  Fnme,  T  J.  J.  Hanh.  S04;  Manoing  «.  Brown,  47  Md.  VX;  Sampson  •.  Bvnrx, 
ig  Pick.  36;  MeRdem.  Stone,  T  Uet.  14T;  Cnrtis  t.OatTin,  1  All.aiS;  Hngfonl  «.  Richin]- 
■OD,  S  All.  TS;  Mtrriam  >.  Willis,  10  All.  118)  Fahm.  Dmui,  W  Md.  110;  Hurii  *.  GiUinc 
b*m,  6  N.  H.  11;  aurling  •.  Wudau,  Gl  N.  H.  aiT,  aS9;  8U(«  t.  Uai£ui,  B9  K.  H.  333; 
Todd  V.  JacluoQ,  S  Dutch.  ESS;  WUdi  v.  Cantilloo,  1  Johns.  Cai.  laS;  H'Dougall  v.  Silcber, 
1  Jobn).  42;  Hyatt  «.  Wood,  4  Jobtti.  ISO;  Irea  t.  Itci,  13  Jobna.  SSG;  Jackaon  *.  Seeire, 
IB  Johns.  107;  Jackaoo  «.  Fannar,  9  Wcnd.aol;  Bliaa  a.  Jobnion,  78  N.  T.  M»  (aniWi); 
Wallon  «.  File,  1  Dev.  &  Bat.  HT;  Baraas  «.  Deu,  b  Waits.  5(3;  Sellani  a.  Jobnaoa,  17 
Fa.  4B7;  Adama  a.  Adama,  T  Phila.  IBO;  Haldrow  «.  Junea,  Rica  (S.  Car.)  B4;  Johnaon  a. 
Haonahan,  1  9trob.  813;  Simmona  «.  Panons,  1  Bail  |S.  Car.)  B3;  Hycra  «.  Myera,  1  Bail. 
(9.  Car.)  300;  Riuba.  Aiken  Ca.,  68  8.  Ca.  I4A  (rapadiating  certain  dicta  to  tbe  contrary 
inaarliarS.  Ca.  ra«i);  Robartsa,  Tarrer,  I  Lea,  441;  Baecher  a.  Farmcla,  9  Tt.869  Record. 

I^rkins.  Averf,  23CDnn.304;  Entelman  t>.  Bagood,  SG  Ga.  390;  Hoarier  a.  Ranibo,  IOC 
Oa.  597;  lUvmond  a.  Strickland,  134  Ga.  504;  Baker  a.  Havs,  38  III.  387;  SboudT a.  Scboel 
Directora.  32  111.  290;  Page  o.  DePuy,  40  III.  608;  Reader  a.  Pnrdy,  41  HI.  379;  Wilder  a. 
Boaae,  43  lit.  379;  Fanrell  a. Wamn,  Bl  111.467;  Comatockc.Brotweau.ee  III.  39;Haikiiu 
a.  Haakioa,  67  111.  446;  Illinois  Co.  «.  Cobb,  88  III.  B3,  94  III.  65;  Dearlove  a.  Harrington, 
70  III.  aSI;  DdIv  c.  Burdock,  S3  11!.  473;  Fort  Dearborn  a.  Klein,  IIB  III.  177  (wnMe); 
Waicult  a.  Arbnckla.  19  lit.  Ap.  677;  U'Donald  a.  Ligbtfoot,  Morrig  (Iowa),  460;  Hoon  a. 
Boyd,  34  Ue.  243;  Brock  a.  Berry,  31  Me.  393  |M!e  Steami  a.  Sampion,  SB  Me.  668);  Emer^ 
aoii  ,'.  Siargeon,  69  Mn.  404;  HoBseiler  a.  Dearer,  106  TH.  Ca.  494;  Orerdeer  a.  Lewis,  t 
W.  &.  8.90;  Fricka.  Fiscus,  lB4Pa.B33,637;  Dusltn  a.  Cowdrv,  31  TL  831;  Whittakara. 
Perrr,  38  Vt.  107  Contra. 

A  fortiori  wbera  there  is  no  penonal  Tioience  to  th*  wrongful  possesMr  by  the  forcible 
entry  of  (be  true  owner,  ai  where  the  entry  is  made  during  the  temporary  abaancc  of  the 
poMvssor,  (he  iatler  cannot  maintain  trespass  quart  daumm  frtgit.  Tomar  a.  Haymott,  1 
Bing.  168;  Hoffman  a.  Harrington,  23  Mich.  63;  Stearon  v.  Wooldrich,  IS  Hfnn.  864:  Todd 
a.  Jackaon,  3  Dutch.  636;  Roberta  a.  Preston,  108  N.  Ca.  411 ;  Freeman  a.  Wilson,  16  R.  I. 
114;  Muaaey  a.  Scott,  3S  Vt.  83.    But  aee,  nmtn,  Uaaon  a.  Hawes,  113  Conn.  U.  —  Ed. 
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of  pl^tifF,in  whicbplamtiff  was,  at  the  said  aeveralda;a,  Ac.,  inhabit- 
ing  and  actually  present,  and  then  while  the  plaintiff  was  actnally 
present  in  the  said  workshop,  pulled  it  down,  and  destroyed  it,  &c. 

Fleas.  Foorth.'  Except  bo  fai*  as  the  same  chains  defendants 
with  having  committed  the  snppoaed  trespasses  with  a  strong  hand, 
and  whilst  plaintiff  was  inhabiting  the  said  workshop,  and  actually 
present:  that,  before  and  at  the  said  sevei-al  times  when,  &c.,  defend- 
vntA,  W.  Pate  the  elder  and  W.  Fate  the  younger,  were  the  church- 
wardens, and  James  Kose  and  Jonathan  Tyson  were  the  overseers  of 
ttie  poor,  of  the  eud  pariah  of  Haddenham,  duly  appointed ;  and  that 
tiie  said  workshop,  at  the  several  times  when,  &c.,  was  the  workshop, 
soil,  and  freehold  of  the  said  churchwardens  and  overseers :  wherefore 
defendants  W.  Fate  the  elder  land  W.  Pate  the  younger,  as  such  church- 
wardens in  their  own  right,  and  Read,  B.  Fate,  and  W.  M.  Fate,  as 
the  servants  of  Uie  said  churchwardens  and  overseers  fwd  by  theur 
command,  at  tjie  several  times  when,  &c.,  broke,  &g.:  justifyiog  the 
breaking  and  enteriDg  the  workshop,  making  a  noise,  &c.,  breaking, 
Ac.,  the  chimneys,  &c.,  and  pulling  down,  &o.,  the  workshop,  and 
seizing,  &c.,  the  materials,  &c.,  and  removing  the  goods  and  chattels 
as  eDcnmbering,  &a. :  verification.  Replication :  that  the  workshop 
was  not  the  workshop,  soil,  and  freehold  of  the  churchwardens,  &o., 
or  any  or  either,  &c. :  conclusion  to  the  country.     Issue  thereon. 

On  the  trial,  before  Pollock,  C.  B.,  at  tiie  last  Cambridgeshire  as- 
sizes,  evidence  was  given,  for  the  plaintiff,  to  show  that  be  had  built 
the  workshop,  and  that  the  defendants  entered  and  took  poasessioD  of 
It,  and  pulled  it  down,  while  the  plaintiff  was  in  it ;  aod  for  the  defend- 
ants, to  show  that  the  parish  officers  were  legally  entitled  to  the  soil 
under  stat  59  Geo.  III.  c.  12,  S  17.  The  Lord  Chief  Baron  told  the 
jury  that,  if  they  were  satisfied  that  the  plaintiff  had  no  right  to  the 
posseesion  of  the  workshop,  and  the  parish  officers  had  title  to  it, 
they  were  entitled  to  take  immediate  possession,  and,  when  so  in  po»- 
session,  to  pull  the  workshop  down ;  and  that  in  that  case  the  fourth 
issue,  BO  far  as  regarded  the  workshop  and  all  affixed  to  the  freehold, 
must  be  found  for  the  defendants ;  *  for  that,  as  to  that  issue,  it  was 
immaterial  whether,  at  the  time  of  the  act  complained  of,  the  plaintiff 
was  or  was  not  in  the  house.  The  jury  found  for  the  defendants  on 
the  fourth  issue. 
Prendergim  now  moved  for  a  new  trial,  oa  the  ground  of  mis- 


Lord  Campbell,  C.  J.  I  think  the  direction  was  quite  right,  though 
there  is  on  the  record  the  immaterial  allegation  of  the  plaintiff  being 
actually  in  the  workshop.  The  plaintiff  is  a  trespasser :  what  right 
can  he  have  to  prevent  the  owner  of  the  soil  from  pulling  down  the 

>  OdIj  what  relatw  to  thii  plM  in  given.  The  ailment  for  ths  defendant  ii  ■!*■> 
omitted. 

■  See  Jones  ■>.  Clwpmui,  2  Ezch.  803. 
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house?  I  pronounce  no  optniou  against  the  decision  in  Perry  v.  Fitz> 
howe ;  >  I  aBEiume  it  to  be  right ;  bnt  that  case  is  clearly  diBtiognishable 
from  this,  where  the  house  is  not  the  dwelling-house  of  the  pUintiffi 
and  where  the  act  complained  of  is  the  act  not  of  a  commoner 
who  seeks  to  abate  a  nuisance,  but  of  the  owner  of  the  house.  It 
would  he  giving  a  moat  dangerous  extension  to  the  doctrine  in  Fen; 
V.  Fitzhowe  (assuming  the  decision  there  to  he  correct),  if  we  were  to 
hold  that  the  owner  of  a  house  could  not  exercise  the  right  of  pulling 
it  down,  because  a  trespasser  was  in  it. 

PATTEaoN,  J.  In  Perry  v.  Fitzhowe  the  action  was  brought  by  the 
owner  of  the  house,  who  was  in  it  at  the  time  of  its  being  destroyed ; 
and  the  }usIi6cation  set  up  was  by  a  person  entitled  to  common  on  the 
land  where  the  house  was  built,  who  itaade  no  claim  to  title  in  the 
house :  and  we  held  that  the  commoner  could  not  assert  his  right  of 
common  by  knocking  a  house  about  the  ears  of  the  owner.  There  was 
no  pretence  that  the  house  was  not  the  bouse  of  the  plaintiff.  But 
here  the  defendants  say  that  the  plaintiff  is  a  mere  stranger,  and  the 
jury  so  find.  It  never  can  be  that  a  mere  stranger  acquires  a  title  by 
intrusion,  except  in  the  time  prescribed  by  the  Statutes  of  Limitation. 
The  inhabiting  makes  no  difference ;  it  cannot  prevent  the  owner  of  a 
house  from  doing  what  he  likes  with  it.  The  plaintiff  here  has  no  right 
at  all.  In  Perry  v.  Fitzhowe  he  had  the  right  to  the  possession.  That 
case  seems  to  have  led  to  a  mode  of  declaring  tinder  circumstances  to 
which  the  decision  is  inapplicable.  It  seems  to  be  now  the  fashion,  in 
all  cases  of  trespass  to  a  house,  to  say  that  the  trespass  was  committed 
while  the  plaintiff  was  in  it. 

WiGBTUAM,  J.  I  agree,  and  for  the  reasons  given  by  my  Lord  and 
my  brother  Patteson. 

Erle,  J.  It  is  very  important  that  the  distinction  between  Perry 
V.  Fitzhowe  and  such  a  case  as  this,  pointed  out  by  my  Lord  and 
my  brother  Patteeon,  should  be  understood.  Otherwise  parties  might 
imagine  that  they  acquired  some  right  by  merely  intruding  upon  land 
in  the  night,  running  up  a  hut,  and  occupying  it  before  morning.  It 
should  be  made  known  tiiat  that  is  a  misapprehension  of  the  effect  of 
Perry  v.  Fitzhowe.  Bute  refused. 


EDWARD    C.   MILLS  v.   JOSIAH   F.   WOOTERS. 

In  the  Sopkeue  Court,  Illinois,  Jitne,  1671. 

[RepoTttd  in  S9  J7ii"noi«  Rtpom,  23*.] 

Pes  Curiam.      Appellant  brought  an  action  of  trespass,  for  the 

forcible  taking  of  a  cow. 

The  facts  are,  briefly :  that  tlie  cow,  at  the  time  of  the  alleged  tak- 
ing, was  in  the  possession  of  a  third  party ;  that  appellant  bad  sold 
»  8  Q.  B.  757, 
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ber  to  one  Oliver  for  $35,  and  bad  received  in  iMkyment  $29,  and  tfaat 
appellee  had  purchased  her  of  Oliver  and  paid  for  her,  and  in  a  oon- 
versatioQ  between  the  parties,  appellant  said,  he  had  sold  her  to  Oliver, 
and  that  appellee  migbt  take  ber. 

It  i&  contended,  in  argnment,  that  the  alleged  trespass  was  an  ouV 
rageous  invasion  of  the  rights  of  Uie  citizen.  The  language  of  appel- 
lee, at  tiie  time  he  took  the  cow,  was  reprebensible.  He,  and  those 
with  him,  may  have  been  guilty  of  a  riot.  A  breach  of  the  peace 
may  have  been  committed. 

All  this  would  not  constitute  trespass  in  the  taking  of  the  property. 
Consent  was  given  for  that,  and  then  the  payment  was  made  to  Oliver. 
The  property  then  belonged  to  ^pellee.  He  was  the  owner,  and  bad 
the  right  to  use  sutflcient  force  to  obtain  possession.  He  was  not, 
however,  jnstified  in  committing  an  assault,  or  a  breach  of  the  ]>eace. 

After  the  agreement  between  the  parties  it  would  be  manifestly  unjust, 
and  in  violation  of  every  principle  of  law  and  right,  to  permit  appel- 
lant to  retain  the  cow.     He  must  abide  by  bis  promise  fairly  made. 

The  Judgment  must  be  afflnned.  Judgment  affirmed.^ 


AHONYMOUS. 
Im  tbe  Cohhoh  Fleas,  Michaeluas  Term,  1466. 
[Rtported  in  Year-Book,  6  Edieard  I V., /olio  T ,  placltum  iS.} 
A  HAK  bronght  a  writ  of  trespass  quare  vi  et  artnia  clausum  fregit, 
etc.,  et  herbam  saam  pedibus  concuicando  comumpait,  and  supposed 
the  trespass  in  five  acres ;  and  the  defendant  says,  as  to  the  coming, 
Ac.,  and  as  to  the  trespasB  in  the  five  acres,  not  guilty  ;  aud  as  to  tbe 
trespass  in  the  five  acres,  actio  non;  fur  he  says  that  he  himself  has 
an  acre  of  land  npon  which  a  thorn-hedge  is  growing,  adjoining  the 
said  &ve  acres,  and  the  defendant,  at  the  time  of  the  trespass  alleged, 
came  and  cut  the  thorns,  and  they,  ipso  invito,  cecidere  on  the  said 
acres  of  the  plaintifi',  and  the  defendant  went  quickly  upon  the  said 
acres,  &c.,  and  took  them,  which  is  the  same  trespass  for  which  he 
has  conceived  his  action,  &c ;  and  upon  this  they  demurred,  Ac.,  and 
it  was  well  ai^ued  and  adjourned.  And  now  Catetby  says :  Sir,  it  ha« 
been  said  that  if  one  does  an  act,  though  lawful,  whereby  wrong  and 
damage  is  done  to  another  against  his  will,  still  if  he  in  any  way  could 
have  avoided  it,  &c.,  then  he  shall  be  punished  therefor,  &a.  Sir,  it 
seems  to  me  the  other  way ;  and  as  I  understand  it,  if  one  does  a  law- 
fbl  act  whereby  damage  comes  to  another  against  his  will,  he  shall  not 
be  punished  at  all,  &c.    As  if  I  drive  my  cattle  along  the  bighwaj', 

1  Ufiitt  o.  Wood,  1  Johns.  160,  ISS  {aemHe);  Sciiboer  d.  Beach.  4  Drn.  448.  451; 
Sp«iic«r>.HcGow«a,  ISWand.SM;  Hnrd  «.  Wait,  T  Cow.  TtS;  Hlta  i.  Long,  S  Bud.  4eT; 
T>7lor  «.  Walby,  SB  Wis.  43  ^i»rcJ.  — Ed. 
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and  you  have  an  acre  of  ground  at^jointog,  and  my  cattle  enter  upon 
your  land  and  eat  jonr  grass,  and  I  come  fVeshly  and  drive  them  oat: 
in  tbis  case  you  shall  have  no  action  against  me,  because  then  it  was 
lawflil  to  drive  them  out,  and  tbeir  entry  upon  the  land  was  against  my 
vill ;  and  no  more  here,  for  the  cutting  was  bwful,  and  the  fUling 
upon  your  land  was  against  my  wiU,  therefore  the  retaking  was  good 
and  lawful,  &c.  And,  str,  I  put  a  case,  that  I  am  cutting  my  trees, 
and  the  boughs  fall  upon  a  man  and  kill  him  ;  in  this  case  I  shall  not 
be  attainted  as  of  felony,  for  my  cutting  was  lawful,  and  the  falling 
upon  the  man  was  against  my  will,  and  no  more  here,  &c  Fairfax, 
It  seems  to  me  Just  the  other  way,  and  I  say  that  there  is  a  diversity 
between  an  act  resulting  in  a  felony  and  one  resulting  in  trespass,  for 
in  the  case  put  by  Catesby  there  was  no  felony,  for  felony  is  of  malice 
prepense,  and  when  it  was  against  his  will  it  was  not  animo  fdonico, 
&C.,  but  if  one  is  catting  trees,  and  the  boughs  fall  on  a  man  and 
wound  him,  in  this  case  he  aball  have  an  action  of  trespass,  &c. ;  and, 
also,  sir,  if  one  is  shooting  at  butts,  and  his  bow  shakes  in  his  ha&da, 
and  kills  a  man,  ipso  invito,  it  is  no  felony,  as  has  been  said,  <&c. ;  but 
if  he  wounds  one  by  shooting,  he  shall  have  a  good  action  of  trespass 
against  him,  and  yet  the  shooting  was  lawful,  &c.,  and  the  wrong  which 
the  other  received  was  against  his  will,  &c.,  and  so  here,  && 

Yongt.  I  tliink  differently;  and  In  such  a  case,  where  one  has 
damnum  absque  injuria,  in  this  case  he  shall  have  no  action,  for  be 
has  no  wrong,  and  there  is  no  reason  for  his  recovering  damages ;  and 
so  it  was  here,  when  he  went  upon  the  land  to  get  the  thorns  which 
hod  fallen,  this  entrj'  was  not  tortious,  for  when  he  cut  them,  and  Uiey 
fell  on  the  close,  ipso  invito,  the  property  in  them  was  in  him,  and 
therefore  It  was  lawful  for  him  to  take  them  out  of  the  close ;  therefore, 
notwithstanding  the  damage,  no  wrong  was  suffered,  &c. 

Brian.  It  seems  to  me  the  other  way,  and  to  my  intent,  when  one 
does  an  act  he  is  bound  to  act  in  such  a  way  as  not  to  prejudice  others, 
(be  As  if  I  am  building  a  house,  and  a  piece  of  timber  falls  on  my 
neighbor's  house  and  breaks  his  house,  he  shall  have  a  good  action 
&C.  \  and  yet  the  raising  of  the  bouse  was  lawfhl,  and  the  timber  fell, 
me  invito,  &a.  And  so  if  one  assaults  me  and  I  cannot  escape,  and  I 
in  self-defence  lift  my  stick  to  strike  bim,  and  in  lifting  it  hit  a  man 
who  is  behind  me,  in  this  case  he  shall  have  an  action  against  me,  yet 
my  act  was  lawful,  and  I  hit  him,  me  invito,  &c. ;  and  so  here,  &c 

LnTLETON,  J.  To  the  same  intent,  and  if  a  man  is  dami^ed,  be 
ought  to  be  recompensed ;  and  to  my  intent  the  case  pnt  by  Catesby  is 
not  law,  for  if  your  cattle  come  on  my  land  and  eat  my  grass,  notwith- 
standing yoQ  come  fVeshly  and  drive  them  ont,  you  ought  to  make 
amends  for  what  your  cattle  have  done,  be  it  more  or  less.  Bat  if 
cattle  stray  upon  a  man's  land,  the  lord  cannot  distrain  them  for  rent 
because  when  a  lord  distrains  for  rent,  he  is  to  hold  the  distress  till  hia 
rent  is  paid,  and  so  he  cannot  in  the  case  aforesaid,  for  if  I  will  offer 
Bufllcient  amends,  I  shall  have  my  cattle  again,  &c  ;  and  in  a  writ  of 
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rescous  of  cattk)  taken  damage  yeaaant,  it  ia  a  good  plea  for  one  to 
sa;  that  he  tendered  Bofflcient  amends,  &o. ;  and,  sir,  if  tbta  should  be 
law,  that  he  might  enter  and  take  the  thorns,  for  the  same  reason,  if  he 
oat  a  large  tree,  he  might  come  with  his  wagons  and  horses  to  carry 
the  tree  off,  which  is  not  reason,  for  perhaps  he  has  com  or  otiier  crops 
growing,  &o. ;  and  no  more  here,  for  the  law  is  all  one  in  great  things 
and  small,  &o.,  and  so  according  to  the  quantity  of  the  trespass  be 
shoDld  faavQ  amends. 

Chosz,  C.  J.  To  the  same  intent,  for  when  the  principle  was  not 
lawful,  that  which  depends  npon  it  ia  not  lawfVil ;  for  when  he  cut  the 
thorns  and  they  fell  on  my  land,  this  falling  was  not  lawfbl,  and  there- 
fore his  coming  to  take  them  out  was  not  lawfhl.  As  to  what  was  said 
about  their  falling  ipao  invito,  that  is  no  plea,  bat  he  ought  to  show 
that  be  could  not  act  in  any  other  way,  or  that  ho  did  all  that  was  in 
his  power  to  keep  them  out,  &c.,  or  else  he  shall  pay  damages,  &o. 
And,  sir,  if  the  thorns  on  a.  great  tree  had  fallen  on  his  land  by  force 
of  the  wind,  in  this  case  he  might  hare  come  in  to  get  them,  because 
the  falling  was  not  his  act,  but  by  force  of  the  wind,  &c.  21  Heu.  VIL 
fot.  28. 


TAYLER  V.  FISHER. 
Ik  the  Queen's  Bench,  Michaelmas  Terh,  1589. 
laeporttd  in  Cnit'i  EtUabetfi,  !«.] 
Tbespass  for  breaking  his  house  and  taking  away  a  corssett  and  a 
pike  of  the  plaintiff's.  The  defendant  pleaded  that,  long  time  before 
the  trespass  supposed,  J.  Bamfleld  was  seised  of  the  said  corssett  and 
pike  as  of  his  own  goods  remaining  in  the  plaintiH*e  bouse,  and  that  he 
sold  them  to  the  defendant ;  and  thereopon  he  tempore  quo,  &q.,  came 
to  the  plaiDtiflTs  house  and  demanded  them  ;  and  the  wife  of  the  plain- 
tiff then  and  there  (the  plaintiff  being  absent)  licGneed  him  to  enter 
into  the  bouse  and  take  them ;  and  he  thereupon  entered,  &c.,  and 
took  tbem,  as  It  was  lawful  for  him  to  do,  Ac.  And  upon  this  it  was 
demurred.  And,  after  dirers  motions,  it  was  adjudged  for  the  plaintiff 
that  he  should  recover  as  to  tiie  entering  into  the  bouse,  but  not  as  to 
the  goods;  for  the  goods  being  in  the  pUintifTs  house,  and  it  not 
appearing  how  they  came  there,  viz.,  either  as  trespass  or  otherwise,  be 
cannot  of  bis  own  head  enter ;  and  the  wife's  license  to  enter  into  her 
husband's  house  is  not  good;'  for  she  cannot  give  one  authorit}'  to 
enter  into  her  husband's  house.  But  Gawdt,  contra.  For  it  may  be 
intended  the  goods  were  there  by  the  plaintifTs  license,  and  then  ha 
might  well  enter  and  take  them  ;  but  the  three  other  judges  contra. 
And  it  was  adjudged  for  the  plaintiff.     Vid.  30  Edw.  III.  12. 

'  arim  p.  Robinson,  Jl  Neb.  E40  Omlra.     See  Holiinnesbsw  v.  Ray,  Cm.  H.  876l 
Wintwboume  v.  Uatg^m,  11  East,  408 ;  Catlet  r.  Smith,  67  HI.  2G1.—  En. 
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CHAPMAN  V.  THUMBLETHOBP. 

Ik  the  Qoeen's  Bekcb,  TRnnrr  Tekk,  1594. 

IRtported  in  Cmke't  Eliiabta,  3S9.) 

Trbsfass  for  breaking  his  close,  et  gucedatn  averia  ibidem  exittentia 
eepit  et  aeporiavU.  The  defendant  pleads  that  the  cattle  were  his  own 
goods,  and  that  J.  S.  took  them  by  wrong,  and  put  them  in  the  plain- 
tiff's close  by  his  assent,  for  which,  he  finding  them  there,  did  take 
them,  dbc,  as  it  was  lawful,  &c.    And  upon  tiiis  plea  it  was  demurred. 

Pudzey  aigued  for  the  plaintifl^  Uiat  the  defendant  could  not  enter 
into  the  plaintiflfs  close  to  fetch  them  out,  except  they  were  put  there 
by  the  plaintitTs  tort ;  and  this  plea  dot^  amount  to  a  general  issue,  for 
he  cannot  Uaverse  the  property  of  the  goods. 

But  the  coui-t  held  it  a  good  plea ;  for  tJie  plaintiff  by  his  declaration 
doth  not  aver  the  property  of  the  goods  to  be  in  him,  but  saith  only 
gittBdam  averia.  And  when  the  defendant's  beasts  are  taken  from  bim 
by  wrong,  and  are  not  out  of  his  possession  by  his  own  delivery,  he 
nay  Justify  the  taking  of  them  in  any  place  he  finds  them.  And  it  was 
adjudged  for  the  plaintiff.* 


HIGGINS  V,  ANDEEWS. 
In  THE  ICmo's  Bench,  Michaelmas  Term,  1618. 

[fleportnf  iR  2  SoUe's  Abridgvunt,  564."] 

If  certain  persons  unknown  come  into  my  garden  feloniously  and 
(ear  up  certain  apple  and  pear  trees,  and  carry  them  off  to  the  house  of 
J.  S.,  and  the  common  voice  is  that  the  said  trees  are  in  tiie  house 
of  J.  S.,  still  I  cannot  justify  my  entry  into  the  sud  house  to  take  the 
said  trees,  inasmuch  as  the  taking  away  of  these  trees  annexed  to  the 
freehold  was  not  a  felony,  but  only  a  trespass,  and  so  the  case  is 
the  same  as  if  they  had  been  taken  by  a  trespasser  and  put  into  the  sud 
bouse.  Therefore  it  would  not  be  lawful  for  lue  to  take  them  withoat 
being  a  trespasser  by  my  entry.    Adjudged  on  demurrer.* 

>  S«e  CanningliBni  v.  TMtnant,  7  S.  C.  E.  [N.  3.  Wdu)  149.— Ed. 

•  2  BoUa  R.  65  8.  c.  —  Ed. 

*  If  goods  taken  feloniously  by  A.  are  pat  npoD  the  pUintifTs  land  with  the  latter** 
cooMnt,  the  owner  of  the  f{aods  may  IswfuUy  enter  and  letake  them.  Cunni^ighain 
V.  Yeoniana,  7  S.  C.  E.  (N.  S.  Wales)  149.  See  also  Toplady  v.  Stalyo.  Sty.  ISE; 
Webb  «.  Beavau,  6  U.  ft  Q.  10&5  ;  Simpson  v.  IlcCaffey,  18  Oh.  SOS.  —  Ed. 
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POLLYES  CASE. 
Itr  THE  EiHo's  Bekch,  Michaelmas  Tbsh,  1620. 
[Rtpmttd  IR  Godbca,  363.1] 
III  an  action  sf  trespass,  it  was  agreed  by  the  court :  If  two  tenants 
ia  common  be  of  lands  npon  wbicb  trees  are  growing,  and  one  of  tbem 
felleth  tlie  trees  and  lajeth  them  apoD  his  fVeehold,  if  tbe  other  enteretb 
into  tbe  land  and  carrietb  tLem  away,  an  action  of  trespass  quan 
daimtmfiegit  lieth  against  biro ;  because  tbe  taking  away  of  tbe  trees 
by  tbe  first  was  not  wrongful,  but  that  which  he  might  well  do  by  law ! 
And  yet  t^e  other  tenant  in  common  might  have  seized  tliem  before 
they  were  carried  off  from  the  land.  But  if  a  man  do  wrongfully  take 
my  goods,  as  a  horse,  &c.,  and  puttetb  the  same  upon  bis  land,  I  may 
enter  into  his  land  and  seize  my  horse  again ;  but  if  he  put  the  goods 
into  bis  house,  in  such  case  I  cannot  enter  into  his  boose  and  retake 
my  goods ;  I>ecauBe  every  man's  house  is  bis  castlet  into  which  another 
man  may  not  enter  without  special  license. 


ANTHONY  V.  HANET. 

Im  the  Cohhom  Pleas,  Jamhart  25,  1832. 

[Reported  in  S  Bingham,  186.] 

Trespass.  Tbe  declaration  stated  that  defendants,  on  the  6th  of 
November,  1830,  and  on  divers  other  days,  &c.,  between  that  day  and 
the  commencement  of  the  suit,  broke  and  entered  plaintiffs  close  at 
Much  Haddon,  in  the  county  of  Hertford,  trampled  upon,  and  consumed 
plaintJff's  grass,  then  and  there  placed  5,000  bricks,  Ac,  in  and  upon 
tbe  said  close,  pulled  down  one  bam,  three  out-bouses,  and  three 
leantos  of  plaintiff,  and  carried  away  the  materials  of  the  said  barn, 
out-houses,  end  leantos. 

Flea :  That  before  and  at  the  said  times  when,  &c.,  in  the  said  first 
count  mentioned,  the  defendant  John  Haney  was  the  owner  of  and 
entitled  unto  a  certain  bam,  three  out-houses,  and  three  leantos,  and 
divers  goods  and  chattels,  to  wit,  10,000  bricks,  10,000  tiles,  5,000 
planks  of  wood,  6,000  joists,  5,000  ties,  5,000  girders,  6,000  pieces  of 
wood,  5,000  loads  of  timber,  and  1,000  weight  of  Iron,  of  great  value, 
to  wit,  of  the  value  of  £200,  then  respectively  standing  and  being  In 
and  upon  the  said  close  of  the  said  pltuntiff,  in  which,  &c. ;  wherefore  the 
said  defendant  John  Haney,  in  his  own  right,  and  James  Haney  and 
Joseph  Harding,  as  the  servants  of  tbe  saiil  John  Haney,  by  his  com- 

1  3  BolL  Ab.  563,  pL  Ifl,  b.  c.  —  En. 
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mand,  at  the  said  serenl  times  when,  Ac,  \a  tite  eaid  first  count  men- 
tioned, entered  into  and  npon  the  eaid  close  in  which,  Ac,  in  order  to 
pull  down,  remove,  take,  and  carrj'  away  the  said  bam,  ontrboases,  and 
leantos,  aad  to  take  and  caro"  away  the  said  goods  aud  chattels,  and 
did  tJien  and  there  pull  down  the  said  ))arn,  out-houses,  and  leantos, 
and  did  take  and  carrj-  away  the  materials  thereof,  and  the  said  goods 
and  chattels,  in  the  said  carts,  wagons,  and  other  cairiagee  drawn  by 
the  eaid  cattle,  trom  and  out  of  the  said  close  in  which,  &a,  doing  no 
unnecessary  damage  to  tbe  said  plaintiff  on  the  occasions  aforesaid,  as 
they  lawfully  might  for  the  cause  aforesaid,  Ac  Demurrer  and  joinder. 

Stephen,  Seijt,  was  to  hare  aigued  in  support  of  the  demurrer,  but 
the  court  called  on 

Bompa»,  Seijt.,  to  support  the  plea.* 

TiNDAL,  C.  J.  The  second  plea  in  this  case  cannot  be  supported  in 
law ;  and  it  is  bad  on  a  ground  much  short  of  tiiat  whi^  has  been 
argued  to-day.  The  defendant  Haney  states,  as  the  ground  of  his  right 
for  entering  the  plaintiff's  close,  that  he  was  the  owner  of  a  certain 
bam,  three  out-houses,  three  leantos,  and  certain  chattels  standing  and 
being  on  the  plaintiff's  close,  and  then  goes  on  to  justify  the  trespass 
in  question.  I  cannot  collect  flxim  this  statement  but  tJiat  the  bam, 
leantos,  i&c.,  were  standing  on  the  close  in  the  ordinary  acceptation  of 
tbe  term,  that  U,  were  affixed  to  the  freehold  ;  and  the  rather  because 
the  defendant  admits  that  he  dug  up  the  soil  of  the  plaintiff  in  order  to 
remove  the  bam  ;  in  other  words,  that  he  entered  the  soil  of  another 
and  broke  it  up  to  get  what  he  claimed  as  bis  own.  That  would  be  to 
take  the  law  into  his  own  hands,  and  to  render  an  action  of  ejectment 
unnecessary.  If  so,  the  plea,  which  is  bad  in  part^  is,  under  the  com- 
mon rule,  bad  for  the  whole,  and  Judgment  must  be  given  for  the  plain- 
tiff. But  we  are  unwilling  to  decide  the  case  on  so  narrow  a  ground ; 
far  even  if  the  bam  had  not  been  affixed  to  the  freehold,  the  defendant 
has  shown  on  this  plea  no  justification  of  his  entering  to  take  it  away. 
In  none  of  the  cases  referred  to  has  the  plea  been  allowed,  except 
where  the  defendant  has  shown  the  circumstances  under  which  his 
property  was  placed  on  the  soil  of  another.  Here  the  defendant  has 
confined  himself  to  the  statement  that  they  were  there,  without  attempt- 
ing to  show  how.  To  allow  such  a  statement  to  be  a  Justification  for 
entering  the  soil  of  another,  would  be  opening  too  wide  a  door  to 
parties  to  attempt  righting  themselves  without  resorting  to  law,  and 
would  necessarily  tend  to  breach  of  the  peace.  Let  us  examine  two  or 
three  of  the  cases  which  have  been  cited  on  the  part  of  the  defendant 
And  first,  that  of  fVuit  falling  into  the  ground  of  another  that  falls 
under  the  head  of  an  accident,  for  which  th&defendant  is  not  respvonsi- 
ble,  and  which  he  shows  by  his  plea  before  he  can  make  out  a  right  to 
enter.*    So  in  the  case  of  a  tree  which  ia  blown  down,  or  through  decay 

it  for  the  defaDduit  ii  omitted.  —  Ed. 
ir  of  a  tree  maj,  while  (tanding  ou  his  oirn  land,  gallier  Ihe  fruit  from  ■ 
bnuch  orethanging  his  neighbor'!  premiiei ;  and  he  may  jnstif;  *  battery  apoQ  hii 


.y  Google 


aaCT.  Tl}  '   PATBICE  V.   COLESICE.  173 

fldls  into  the  ground  of  a  neighbor,  the  owner  may  enter  and  take  it 
Bat  the  distinction  is  taken  by  Latch,  who  aays  that  if  it  had  fallen  in 
that  direction  fhim  the  owner's  cutting  it,  he  could  not  Justify  the  entry. 
As  to  the  cases  where  goods  have  been  feloniously  taken,  and  the 
owner  pursues  to  obtain  possession,  the  principle  is  laid  down  by 
Blackstone,'  who  says,  "As  the  public  peace  is  a  superior  considera- 
tion to  any  one  roan's  private  property,  aud  as  if  individuals  were 
once  allowed  to  use  private  force  as  a  remedy  for  private  injuries, 
all  social  Justice  must  cease,  the  strong  would  give  law  to  the  weak, 
and  everj'  man  would  revert  to  a  state  of  nature ;  for  these  reaaons  It 
is  provided  that  this  natural  right  of  recaption  shall  nev«r  be  exerted 
where  such  exertion  must  occasion  strife  or  bodily  contention,  or 
endanger  the  peace  of  society.  If,  fur  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn.  I  may  law- 
flilly  seize  him  to  my  own  use;  but  I  cannot  Justify  breaking  open  a 
private  stable,  or  entering  on  the  grounds  of  &  third  person,  tu  take 
him,  except  he  be  feloniously  stolen,  but  must  have  recourse  to  an 
action  at  law."  A  case  has  been  so^ested  in  which  the  owner  might 
have  no  remedy  where  the  occupier  of  the  soil  might  refuse  to  deliver 
np  the  property,  or  to  make  any  answer  to  the  owner's  demand  ;  but  a 
jury  might  be  induced  to  presume  a  conversion  from  such  silence,  or  at 
any  rate  the  owner  might  in  such  a  case  enter  and  take  his  property* 
subject  to  the  payment  of  any  damage  he  might  commit' 

judgment  forjpiainUff.* 


PATRICK  V.  COLERICK. 

In  the  ExcHRQnsR,  Easter  Term,  1833. 

[Reporttd  in  a  Metum  ^  W€My,  483.] 

Trespass  for  breaking  and  entering  the  plaintiffs  close,  and  with 
feet  in  walking,  &c.,  and  with  horses,  Ac.,  and  with  the  wheels  of  carts, 
Ac  subverting  the  soil,  and  seizing  and  carrying  away  divers  laige 
quanttUes  of  straw,  &c. 

neighbor  if  the  Utter  uu  Torce  to  prevent  liim  from  exercwng  hi*  right.      HoffmBU  c. 
Armitrong,  18  N.  Y.  SOI,  46  Bikrb.  337.  —  Ed. 

1  8  Comm.  *. 

■  The  concnrriDg  opinions  of  Parr,  BosANttDrr,  aod  Aldkrson,  JJ,,  are  omitted. 
—  Ed. 

*  Reed  f.  flmith,  Berton  (N.  B.)  173,  {2d  ed.)  283;  Zimniler  r.  Manning, 
S  S.  C.  R.  C.  L.  (New  South  Wktei)  2SS  ;  Hemdnn  t.  Bartlett,  4  Porter,  481  ;  BoUiug 
*.  Whittle,  37  Ak.  SG :  Cntler  «.  Smith,  G7  III.  2&2  ;  Crocker  d.  Carwin,  33  Me.  4SS ; 
HcLeod  F.  Jonee,  105  Hu*.  403  ;  HeermaDce  r.  Vpmoy,  ft  Johns.  G  )  Blahe  v.  Jerome, 
14  Johiu.  400;  Newkirk  «.  Skbler,  9  Barb.  6G2;  Blount  r.  Mitche]],  1  T«.y.  (N.  Cnr.) 
181;  Chambers  r.  Bedell,  2  Watto  *  3.  225;  Salubury  r.  Gtoen,  {R  I.  1892)  24  AtL 
S.  787;  Boach  v.  Uamron,  fi  Hnmph.  42B  Aaord. 

BichaidHn  i>.  Anthony,  12  Vt.  273;  Yale  v.  Sn\r,  l.i  Vt.  221  ContTn. 

Compara  Kkllock  ».  Pen?,  01  He.  373;  Cu-prutei'  d.  Halsey,  60  IJArb.  4S.  —  En. 
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The  defendaot,  in  his  third  plea,  alleged  that  the  plaictiff  had  wroDg- 
taWy  taken  the  said  straw  rrom  the  defendant's  possession  and  placed 
it  open  the  plaintiff's  close ;  that  the  defendant  made  fVesh  pursuit 
after  his  straw,  and  then  quietly  and  peaceabl}'  entered  the  said  close, 
and  with  horses  and  wagons,  in  order  to  retake  bis  said  straw,  and  did 
then  and  there  quietly  and  peaceably  retake  his  said  straw,  and  load 
the  same  upon  the  last-mentioned  w^ous,  and  carry  the  same  away 
from  and  out  of  the  said  close  in  the  said  first  count  mentioned,  in 
which,  &0.,  as  he  lawfully  might  for  the  cause  aforesaid,  doing  no 
unnecessary  damage  to  the  plaintiff. 

Demarrer,  and  Joinder  in  demurrer. 

F.  V.  X«e,  in  support  of  the  demurrer.* 

Parke,  B.  The  passage  in  Blackstone,  as  to  the  right  of  recaption, 
applies  to  the  case  where  the  goods  are  placed  on  the  ground  of  a  third 
party.  AH  the  old  authorities  say,  that  where  a  party  places  the  goods 
upon  his  own  close,  he  gives  to  the  owner  of  them  an  implied  license  to 
enter  for  the  purpose  of  recaption.  There  are  many  authorities  to  that 
effect  in  Viner's  Abridgment.  Thus,  in  title  Trespass,  (1)  a,  it  is  said, 
*'  If  a  man  takes  my  goods  and  carries  them  into  his  own  land,  I  may 
JustiO'  my  entry  into  the  said  land  to  take  my  goods  again  ;  for  they 
came  there  by  bis  own  aot"  The  reason  of  the  judgment  of  the  Court 
of  Common  Pleas  is,  that  it  was  not  shown  who  placed  the  goods  there ; 
and  that  the  mere  fact  of  the  defendant's  goods  being  on  ^c  plaintiff's 
land  is  no  Justification  of  the  entry,  unless  it  be  shown  that  they  came 
there  by  the  plaintiff's  act. 

Lord  Abikoeb,  C.  B.,  Bollasd,  B.,  and  Alderson,  B.,  concurred. 

Judgment  for  the  defendant.* 

1  The  argument  for  the  plaintiff  ia  omitUd.  —  So. 

»  Y.  B.  21  Hen.  VI.,  fol.  SO,  pi.  16;  Anon.  Clsjt,  64,  pi.  IH;  Cbaae  e.  Jefferwn, 
1  Honst.  257;  Whaelden  v.  Lowell,  60  M&  iSt;  Grim  v.  Bobinaon,  81  JSeb.  S40  (MmbU); 
Cbamben  ir.  Bedell,  2  Witts  &.  S.  225;  GnhRm  v.  Green,  6  AIL  (N.  B.)  330;  Mnm; 
V.  McHeU,  1  W.  H.  (H.  8.  W&les)  139Aecord.—Ea. 
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SECTION  VI.  (continued). 

(/)  pRBraBVATtoM  OF  Life,  Hb&lib,  ob  Pkotsbtt  op  Orans- 

FLETCHEB  r.   FLETCHER. 

Ik  thb  Queen's  Bench,  Jamdabt  18,  1859 

IRtported  IB  S8  Lam  Jeunat  ReporU,  t^at't  Batch,  134.] 

Dbclakatiom  for  asMnlting  the  plaintiff  and  giving  faim  into  cnatodj, 
and  causing  him  to  be  impriBoned  for  a  long  time  in  a  lunatic  asylum. 

Fourth  plea ;  that,  before  and  at  tbe  time  of  the  alleged  imprieon- 
ment,  the  plaintiff  had  condacted  himself  as  a  person  of  nusound  mind 
and  iniximpetent  to  take  and  incapable  of  taking  care  of  himself,  and 
as  a  person  proper  to  be  taken  charge  of  and  detained  under  due  care 
and  treatment,  and  two  medical  certiQcates  bad  been  given  by  persons 
duly  authorized  in  that  behalf,  and  according  to  the  provisions  of  tbe 
Btatote  for  the  regalation  of  tlie  care  and  treatment  of  lunatics,  whereby 
it  was  certified  that  they  had  separately  and  personally  examined  the 
plaintiff,  and  that  the  plaintiff  was  a  person  of  unsound  mind,  and 
a  proper  person  to  be  taken  charge  of  and  detained  under  care  and 
treatment ;  and  the  defendant  had  notice  of  the  said  several  premises 
and  certificates,  and  had  reasonable  and  probable  grounds  for  believ- 
ing,  and  did  in  fact  verily  and  bonajide  believe,  such  certificates  to  be 
true,  and  that  the  plaintiff  was  a  person  of  onsonnd  mind  and  incompe* 
tent  and  incapable  to  take  care  of  himself,  and  a  person  proper  to  be 
taken  chaige  of  and  detained  onder  due  care  and  treatment  as  such, 
and  tiiat  it  was  tinflt  and  dangerous  that  he  shonld  be  at  large,  and 
that  it  was  necessary  and  proper  for  the  plaintiff  to  be  confined ;  and 
tbe  defendant,  being  the  uncle  of  tbe  plaintiff,  and  a  proper  person 
to  csDse  him  to  be  taken  in  chaise  of  and  detained  under  care  and 
treatment  in  that  behalf,  did,  for  the  causes  aforesaid,  cause  the  plain- 
tiff to  be  taken  chai^  of  and  detained  under  due  care  and  treatment 
as  a  person  of  unsound  mind  and  incapable  of  taking  charge  of  him- 
self,  and  as  a  person  proper  to  be  taken  chaige  of  and  detained  accord- 
iog  to  the  provisions  of  the  statute. 

Demurrer. 

Luah,  in  support  of  the  demurrer. 

BoviU,  contra.' 

Lord  Cavvbkll,  C.  J.  It  is  clear  that,  on  this  plea,  we  are  bound 
to  give  judgment  for  the  plaintiff.  My  brother  Crompton  informs  ns 
that  when  the  plea  was  before  him  at  Chambers  he  had  great  doubts 
about  the  propriety  of  giving  the  defendant  leave  to  plead  it ;  but  it 
ia  as  well  that  such  a  matter,  though  perhsps  clear,  should  be  judicially 

1  The  arguments  of  counsel  ara  omittBd,  —  Ed. 
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decided.  By  the  common  law  of  Engltuid  it  Is  only  a  person  of 
nnsonnd  mind  and  dangerons  to  himself  or  others  that  may  be  re- 
strained of  his  liberty  by  another.  Such  is  tEtken  to  be  law  from  the 
case  m  Bro.  Abr.  down  to  the  last  case  on  the  subject.  Mr.  Bovill  has 
gravely  contended  that  the  plea  showed  that  the  plaintiff  pretended  to 
be  a  madman  expressly  that  he  might  be  shut  up  in  an  asylam ;  for 
that  is  what  bis  argument  amounted  to.  But  no  such  meaning  can  be 
put  upon  it :  it  merely  states  that  he  acted  as  a  person  of  unsound 
mind.  Then,  shall  it  be  said  that  the  fact  of  any  person  acting  bo  as 
to  appear  of  an  unsound  mind  is  to  be  a  justi&cation  for  another  lock- 
ing him  up  as  a  lunatic?  It  would  be  most  dangerous  to  the  liberty  of 
the  subject  if  such  a  doctrine  were  to  prevail.  Ira  furor  breaia  eat; 
and  there  are  many  persons  of  eccentric  habits,  but  still  entirely  m  pos- 
session of  their  faculties,  as  we  know  from  cases  of  contested  wills,  yet 
they  may  be  said  to  be  of  unsound  mind  ;  and  it  would  be  monstrous  to 
say  that,  because  some  persons  chose  to  suppo^  they  were  lunatics,  they 
might  be  locked  up  as  such.  The  plea  goes  on  to  allege  that  a  certifi- 
cate of  two  physicians  had  been  obtained.  But  where  is  the  authority 
at  common  law  for  saying  that  if  one  or  two  men,  physicians,  if  you  will, 
say  that  another  is  a  lunatic,  that  will  Justify  a  tliird  person  in  taking 
him  and  confining  him  as  a  lunatic?  On  the  other  hand,  tlie  statute, 
instead  of  being  of  any  service  to  the  defendant,  afTords  an  argument 
against  him ;  for  the  protection  given  by  it  to  persons  acting  under 
certtun  circumstances  in  pui-suance  of  it  m  regard  to  alleged  lunatics 
woald  be  unnecessary  if  the  merely  acting  as  a  person  of  nnsound 
mind  would  be  sufficient  to  Justify  another  in  arresting  him  ;  for  it 
shows  that  the  legislature  supposed  that  at  common  law  such  person 
would  not  be  protected.'  Jitdgment  for  the ptciitaiff.* 

'  Ths  concnrring  opinions  of  WiaHTMAN,  Crovptos,  aud  Hill,  JJ.,  an  omitUiL 

•  V.B.  Lib.ABi.fo1.  BS,  p1.6S(winiI;);  T.  a  22,  Ed.  iv.  fol.  4S,<p).  10;  AtOakex, 
■\t  Uw Reporter,  123;  I.ook  v.  Dean,  108  Mara.  US;  Kellehcr  v.  Putnam,  60  N.  H.  3D; 
UiDdkman  s.  Rltchis,  Bright  ^.  P.  143  AcwnL 

Obs  who  properly  deprive*  >  dangenms  lanatic  of  bU  liberty  mnat  with  all  naiOB- 
iiVile  apeed  give  him  in  charge  of  his  friends  or  the  proper  official.  He  maj  not  Jetaia 
>iim  till  he  becomea  harmleai,  Colby  tr.  Jarkson,  12  N.  H.  626,  nor  take  hioi  to  a 
^nlics-Btation,  nnlcsa  he  knows  of  no  other  place.  Paetz  n.  Dain,  1  Wils.  Snp'r  Ct 
llnd.)  148. 

To  araiue  a.  man  from  a  draoken  stnpor,  and  to  try  to  assist  him  on  bij  jooraey, 
III  a  friendly  act,  and  without  negligence,  gives  no  cause  of  action,  even  though  the 
drunken  man  is  iqjuced  in  the  course  of  sooh  asNStaoce.  UoStDUt «.  Eppers,  U  Wis. 
S6l.— Kd.  _      
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ANONYMOUS. 

HlLABY  TSBU,   1469. 

IJUporttd  la  YMT-Boei,  9  Edvani  IV^JHio  S3,  pladtim  il.] 
Tbespass  was  brought  for  injury  to  one'§  grass  ;  the  defendant  sud 
that,  by  a  custom  of  the  county  of  Kent,  whenever  enemies  came  upon 
the  coast,  &c.,  it  was  lawful  for  all  the  men  of  Kent  to  come  upon  the 
land  adjoining  the  shore,  and  to  make  trenches  and  bulwarks,  for  the 
defence  and  saf^uard  of  the  country;  and  the  defendant  said  that 
at  the  time  of  the  Bud  trespass  enemies  came,  &c,  and  bo  justified. 
Genney.  And  I  believe  it  is  common  law  that  a  man  may  come  upon 
my  land  to  defend  the  kingdom,  &c.'  Cattaby.  No,  bit  :  if  it  has  not 
been  customary,  they  cannot  dig  in  my  land,  Ac,  quart,  &c. 


DEWEY  V.   WHITE  and  Others. 

At  Nisi  Pbius,  befokb  Best,  C.  J.,  Febeuabt  16,  1827. 

[Beparted  fa  Moodg  ^  Malim,  M.] 

This  was  an  action  of  trespass  for  forcing  and  throwing  a  stack  of 
chimneys  upon  the  roof  of  the  plaintiff's  hooBe,  and  damaging  and 
injuring  the  same. 

Fleas,  not  guilty ;  and  a  justification  in  substance  that  the  chimneys 
were  part  of  a  house  of  one  J.  C,  adjoining  a  highway  in  the  parish  of 
St.  Andrew's  Holbom,  and  adjoining  to  the  house  of  the  plaintiff,  and 
near  to  certain  other  houses ;  and  that  the  house  of  the  said  J.  C.  was 
then  recently  damaged  and  consumed  by  Are ;  and  the  said  chimneys 
were,  by  reason  of  the  said  fire,  in  a  ruinous  and  dangerous  state,  and 
in  great  and  immediate  danger  of  falling  in  and  upon  the  said  high- 
way, and  in  and  upon  the  Baid  other  bouses,  and  thereby  of  doing 
great  bodily  injury  to,  and  destroying  the  lives  of.  His  Majesty's  sut> 
jecta  passing  along  the  said  highway,  and  inhabiting  tlie  Baid  dwelling- 
houses;  and  it  thereby  became  neceBsary,  for  the  safety  of  His  Majesty's 
said  subjects,  immediately  to  remove  the  said  chimneys ;  whereupon  the 
said  defendants  did  remove  and  throw  down  the  eaid  chimneys,  and 
thereby  did  unavoidably  damage  the  house  of  the  said  plaintiff.  Repli- 
cation, de  injuria,  &c.,  and  issue  thereon. 

I  Saltpetra  Case,  12  Rep.  12;  ReipaUioa  v.  8p*rh*n-k,  1  Dall.  SS7,  363  Jaord. 
The  destruction  of  property  as  a  irar  measore  give*  the  owner  no  remedy.  Ford  v.  Siii^ 
got,  67  U.  8.  694,  40  Miu.  130 ;  UaiCed  SUtei  v.  Paeiac  Co.,  120  U.  S.  227,  233, 
284.  — Ed. 
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The  defendants  were  firemen  belonging  to  tiie  British  Fire  OfOce, 
and  the  houses  of  J.  C.  and  of  the  defendant  adjoined  a  frequented 
thoroughfare  for  foot  passengers  in  Uoltxtm. 

Upon  the  plaintiff's  counsel  contending  that  the  plea,  if  made  out, 
was  no  defence  to  the  action, 

Best,  C.  J.,  said,  That  question  is  upon  the  record ;  but  I  have  no 
hesitation  in  declariog  my  opinion  now,  tbat  the  piea,  if  made  out,  is 
a  good  answer  to  the  action.  In  analogy  to  the  doctrine  of  nuisances, 
and  the  cases  of  captains  of  ships  throwing  overboard  the  cargoes  to 
save  the  lives  of  the  crews,  I  think  it  was'  the  duty  and  right  of  these 
defendants  to  remove  these  chimneys,  and  to  prevent  their  remaining 
to  endanger  the  lives  of  His  Majesty's  subjects. 

The  trial  proceeded,  and  the  defendants  obtained  a  verdict,  in  whidt 
the  plaintifr  acquiesced.' 

Toddy,  SeijL,  and  D.  PoUock,  for  the  plaintiff. 

Vaugban,  Serjt.,  and  Brodrkk,  for  the  defendant. 


PASCAL  SDROCCO  and  Akotbhk  «.  JOHN  W.  GEART. 

Ih  tbb  Scfrehk  Connr,  Caiifobnia,  Jamuart,  1858. 

[Reportad  in  3  Cali/onia  Report*,  69.] 

HusBAT,  Chief  Justice,  delivered  the  opinion  of  the  court  HemEii- 
rSLDT,  Justice,  concurred.* 

This  was  an  action,  commenced  in  the  court  below,  to  recover  dam- 
ages for  blowing  np  and  destroying  the  plaintiffs'  house  and  property, 
during  the  fire  of  the  24th  of  December,  1819. 

6«ary,  at  that  time  Alcalde  of  San  Francisco,  Justified,  on  the  ground 
that  he  had  authority,  by  virtue  of  his  office,  to  destroy  said  building, 
and  also  that  it  had  been  blown  np  by  him  to  stop  the  progress  of  the 
conflagration  then  raging. 

It  was  in  proof,  that  the  fire  passed  over  and  burned  beyond  the 
building  of  the  plaintifib,  and  that  at  the  time  said  building  was  de- 
stroyed, they  were  engaged  in  removing  their  properly,  and  could,  had 
they  not  been  prevented,  have  succeeded  in  removing  more,  if  not  all 
of  their  goods. 

The  cause  was  tried  by  the  court  sitting  as  a  jur}',  and  a  verdict  ren- 
dered for  the  plaintifl^,  fVom  which  the  defendant  prosecutes  this  appeal 
under  the  Practice  Act  of  1850. 

The  only  question  for  our  consideration  is,  whether  the  person  who 
tears  down  or  destroys  the  house  of  another,  in  good  faith,  and  under 

>  Fieldi  r.  8tokl«]r,  99  Pa.  306  Aeeord.  —En, 
*  OdIj  the  opinion  of  the  court  is  giTen.  —  Ed. 
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apparent  neceast^,  dariog  the  time  of  a  conflagratloD,  for  the  purpose 
of  aaving  the  bnildiDgg  adjacent,  and  stopping  its  progress,  can  be  held 
personally  liable  in  an  action  by  the  owner  of  the  property  destroyed. 

This  point  has  been  so  well  settled  In  the  oonrts  of  New  York  and 
New  Jersey,  that  a  reference  to  those  antfaorities  is  aU  that  is  necessary 
to  determine  the  present  case. 

The  right  to  destroy  property,  to  prevent  the  spread  of  a  conflagra- 
Uon,  has  been  traced  to  the  h^est  law  of  necessi^,  and  the  natural 
rights  of  man,  independent  of  society  or  civil  government  "It  is 
referred  by  moralists  and  JQiists  to  the  ssme  great  principle  which 
Justifies  the  exclnslve  appropriation  of  a  plank  in  a  shipwreck,  though 
tiie  life  of  another  be  sacrificed ;  with  the  throwing  overboard  goods  in 
a  tempest,  for  the  safety  of  a  vessel ;  with  the  trespassing  opoQ  the 
lands  of  another,  to  escape  death  by  an  enemy.  It  rests  npon  the 
maxim,  IfecetBiUu  inducit  priviUgium  quoad  jura  privata." 

The  common  law  adopts  the  principles  of  the  natural  law,  and  places 
the  justification  of  an  act  otherwise  tortious  precisely  on  the  same 
grooDd  of  necessity.  Bee  1st  Zabriskie,  American  Print  Works  «. 
I^wrenoe,  and  the  oases  there  cited. 

This  principle  has  been  familiarly  recognized  by  the  books  fh>m  the 
time  of  the  Saltpetre  Case,  and  the  instances  of  tearing  down  houses  to 
prevent  a  conflagration,  or  to  raise  bulwarks  for  the  defence  of  a  ci^, 
are  made  use  of  as  illustrations,  rather  than  as  abstract  cases,  in  which 
its  exerdse  is  permitted.  At  such  times,  the  individual  rights  of  prop- 
erty give  way  to  the  higher  laws  of  impending  necessity. 

A  honse  on  fire,  or  those  in  its  immediate  vicinity,  which  serve  to 
communicate  the  flames,  becomes  a  nuisance,  which  it  is  lawful  to 
abate,  and  tlie  private  rights  of  the  individual  yield  to  the  considera- 
tions of  general  convenience,  and  the  interests  of  society.  Were  it 
otherwise,  one  stabbom  person  might  involve  a  whole  city  in  ruin,  by 
refusing  to  allow  the  destruct4on  of  a  building  which  would  cut  off  the 
flames  and  check  the  progress  of  die  flre,  and  that,  too,  when  it  was 
perfectly  evident  that  his  building  must  be  consomed. 

The  respondent  has  invoked  the  aid  of  the  constitutional  provision 
which  prohibits  the  taking  of  private  property  for  public  use,  without 
Just  compensation  being  made  therefor,  liiis  Is  not  "a  taking  of 
private  property  for  public  use,"  wi^iiQ  the  meaning  of  the  Constilution. 

The  right  of  taking  individual  property  for  public  purposes  belongs 
to  tiie  State,  by  virtue  of  her  right  of  eminent  domain,  and  is  said  to  be 
Justified  on  the  ground  of  state  necessity ;  but  this  is  not  a  taking  or  a 
destruction  for  a  public  purpose,  but  a  destruction  for  the  benefit  of  the 
individual  or  the  city,  but  not  properly  of  the  State. 

The  counsel  for  the  respondent  has  asked,  who  is  to  Judge  of  the 
necessi^  of  the  destruction  of  property  ? 

This  must,  in  some  instances,  be  a  difficult  matter  to  determine. 
The  necessity  of  blowing  up  a  honse  may  not  exist,  or  be  as  apparent 
to  tbe  owner,  whose  Judgment  is  donded  by  Interest,  and  the  hope  of 
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saving  his  property,  as  to  others.  In  all  such  coses  the  conduct  of  Itie 
individaal  must  be  regulated  by  hia  own  Judgment  as  to  the  exigencies 
of  the  case.  If  a  building  should  be  torn  down  without  apparent  or 
actual  necessity,  the  parties  concerned  would  undoubtedly  be  liable  In 
an  action  of  trespass.  But  in  ever;  case  the  necessity  must  be  clcnrty 
shown.  It  is  true,  many  cases  of  hardship  may  grow  out  of  this  rule, 
and  property  may  often  in  such  cases  be  destroyed,  without  necessity', 
by  irresponsible  persons ;  but  this  difflcnlty  would  not  be  obviated  by 
making  the  partiea  responsible  in  every  case,  whether  the  neoessi^ 
existed  or  not. 

The  Legislature  of  the  State  possess  the  power  to  regulate  this  subject 
by  providing  the  manner  in  which  bnildings  may  be  destroyed,  and  the 
mode  in  which  compensation  shall  be  made ;  and  it  is  to  be  hoped  that 
something  will  be  done  to  obviate  the  difficulty,  and  prevent  the  hap 
pening  of  such  events  as  those  supposed  by  the  respondent's  counsel. 

In  the  absence  of  any  legislation  on  the  snbject,  we  are  compelled  tc 
foil  back  upon  the  rules  of  the  oommoii  law. 

The  evidence  in  this  case  clearly  eatabliahes  the  fact,  tiiat  the  blowing 
up  of  the  house  was  necessary,  as  it  would  have  been  consumed  had  il 
been  left  standing.  Tbe  plaintiffs  cannot  recover  for  the  valne  of  tho 
goods  which  they  mi^t  have  saved  ;  they  were  as  much  snbject  to  the 
necessities  of  the  occasion  as  tbe  house  in  which  they  were  situate ; 
and  if  in  such  cases  a  party  was  held  liable,  it  wonld  too  frequently 
happen  that  the  delay  caused  by  the  removal  of  the  goods  would  render 
the  destruclion  of  the  house  useless.^ 

>  HalcTer  o.  Spink,  Vj.  88,  pi.  40  j  Soltjtetre  Case,  12  Rpp.  IS  ;  Governor  v. 
Meredith,  4  T.  R.  707  {semblt);  Newconib  v.  Tisdnle,  02  CaL  57S  ;  Bishop  v.  Ha;or, 
7  Oh.  200 ;  Connsll  c.  Imrie,  2  Ind.  35  ;  Field  v.  Dea  Muioes,  S9  lows,  575;  Taylorv. 
Pl7inonth,8Htit.  165(«nnKe);  McDonald  r.  Bedwiog,  13  Minn.  38  (MnUe):  AmericiD 
Woika  D.  Uwrence,  I  Zah.  248,  738,  S  Z>b.  6.  SBO  i  Mayor  s.  Lord,  17  WeniL  290, 
307,  IS  Wend.  129  ;  City  Co.  r.  Corliea,  21  Wend.  SS7,  371  i  Stone  v.  Major,  2S 
Wend.  1G7, 174;  KiiaselL  v.  Mayor,  2  Den.  461 ;  Keepublica  v.  Sparhawk,  1  Dall.  357,  36S 
imnMe);  Beach  s.  Tradgain,  2  GraL  219;  Hannan  v.  Lynchbnrg,  38  Grat.  37  AavnL 

Rwd  o,  Biaa,  8  ffatta  ft  8.  lOB  Cmiira.     Conn*re  Barrow  o.  Page,  5  Hay».  97. 

"So  if  afire  be  taken  in  aitKet,  I  inaf  jnstify  the  pnlling  down  of  the  wail  or  home 
qf  another  man  to  save  the  row  from  the  apreading  of  the  Ere  ;  but  if  I  be  assailed  in 
my  hooae,  a  city  or  town,  and  dietreKsed,  and  to  save  my  life  1  «et  fire  on  mine  own 
house,  nliich  spresdeth  and  takoth  hold  upon  other  bouses  adjoiuing,  this  is  not  juati- 
fieble,  but  I  am  subject  to  their  action  upon  the  caae,  because  1  cannot  rescae  mine 
own  life  by  doing  any  thing  whieh  is  against  tbe  Commonwealth.  But  if  it  had  brra 
but  a  private  trespass,  as  the  going  over  anotlicr's  ground,  or  the  farenking  of  bis  in- 
ctosnra  when  I  am  pureued,  for  the  safegnanl  of  my  life,  it  is  justifiable."  —  Bacok, 
Element*,  S2. 

The  removal  of  wall-paper  infected  with  small-pox  vima  from  the  walls  of  a  hoON 
gives  DO  cause  of  action  (o  the  owner  of  the  hoDse.  Seavey  v.  Preble,  U  Me.  ISO.  See 
also  Louise  Co.  v.  Tancey  (Va.  1900),  63  S.  E.  B.  ta. 

Id  Beckwith  t.  Sturtevant,  43  Conn.  158,  it  was  decided  that  the  defeodant  was  not  juati- 
Bed  in  putting  a  tmall-poz  patient  into  the  plaintiff's  vacant  bouse. 

A  dwetlingbouie  cut  np  into  small  apartments,  inhabited  by  ■  crowd  at  poor  people,  in  a 
Allhy  condition,  and  calculated  to  breed  disease,  may  be  torn  down  by  Individaals  reejding 
In  the  neighborhood,  especially  during  the  prevalence  of  a  disease  Uke  Asiatic  cbolenu 
Meeker  v.  Tan  Rensselaer,  16  Wend.  S9T.  —  Ev. 
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M.   A.  H.   PROCTOR  v.   M.  M.  ADAMS  amd  Othebs. 

Ik  the  SrpBEUs  Jddigial  Court,  Massachcsetts,  November,  1673 
[Reported  i>  113  Mattaehuietli  Btporu,  376.) 
ToKT,  in  the  natnre  of  treepaes  quare  dausum,  for  entering  the 
plaintiffB  close  and  carrying  away  a  boat. 

At  the  trial  in  the  Superior  Court,  before  Brigkam,  C.  J.,  it  ap- 
peared  that  the  premises  described  in  the  declaration  were  a  sandy 
beach  on  the  sea  side  of  Plum  Island,  and  that  the  defendants  went 
there,  between  high  and  low  water  mark,  January  19,  1873,  and  against 
the  objection  and  remonstrances  of  tiie  pluntiGTs  tenant,  carried  away 
a  boat  wortb  150,  which  they  found  lying  there.* 

The  defendants  requested  the  court  to  rule  that,  upon  the  case  pre- 
sented, the  law  would  imply  a  license,  but  the  court  declined  so  to  rule. 
The  defendants  then  declined  to  go  to  the  Jury,  and  the  court  instructed 
the  Jury  to  return  a  verdict  for  the  plaintifC  for  |5I,  and  reported  the 
case  to  this  court. 

GsAT,  C.  J.  The  boat,  having  been  cast  ashore  by  the  sea,  was  a 
wreck,  in  the  strictest  legal  sense.  3  Bl.  Com.  106.  Chase  v.  Corcoran.* 
Neither  the  finders  of  the  boat,  nor  the  owner  of  the  beach,  nor  the 
Cominonwealth,  had  any  title  to  the  boat  as  against  its  former  owner. 
Body  of  Liberties,  art.  90.  Anc.  Chart.  211 ;  2  Mass.  Col.  Rec.  143; 
St.  1814,  c  170 ;  Rev.  Sts.  c.  57 ;  Gen.  Ste.  c.  81 ;  3  Dane  Ab.  134, 
136,  138,  144 ;  S  Kent  Com.  322,  359.  But  the  owner  of  the  land  on 
which  the  boat  was  cast  was  under  no  duty  to  save  it  for  him.  Sutton 
V.  Back.* 

If  the  boat,  being  npon  land  between  high  and  low  water  mark, 
owned  or  occupied  by  the  plaintiff,  was  taken  by  the  defendants, 
claiming  it  as  their  own,  when  it  was  not,  the  plaintiff  had  a  sufficient 
right  of  possession  to  maintain  an  action  against  them.  Barker  v. 
Bates,*  Dunwich  v.  Sterry.*  But  if,  as  the  evidence  offered  by  them 
tended  to  show,  the  boat  was  in  danger  of  being  carried  off  by  the  sea, 
and  they,  before  the  plaintiff  had  taken  possession  of  it,  removed  it 
for  the  purpose' of  saving  it  and  restoring  it  to  its  lawful  owner,  they 
were  not  trespassers.  In  such  a  case,  though  they  had  no  permission 
from  the  plaintiff  or  any  other  person,  they  had  an  implied  license  by 
law  to  enter  on  the  beach  to  save  the  property.  It  is  a  very  ancient 
rule  of  the  common  law,  that  an  entry  upon  land  to  save  goods  which 
are  in  jeopardy  of  being  lost  or  destroyed  by  water,  fire,  or  any  lika 
danger,  is  not  a  trespass.  21  H.  VII.  27,  28,  pi.  5  ;  Bro.  Ab.  Tres. 
pasB,  213  ;  Vin.  Ab.  Trespass  (H.  a.  4),  pi.  24  ad  fin.;  (K.  a.)  pi.  a 
of  bete  is  omitted.  —  Ed. 

•  2  Tmnt.  302,  312. 
'     *  1  B.  *  Ad.  881. 
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In  Dnnwich  v.  Steny,*  a  case  very  like  this,  Mr.  Justice  Parke  (after- 
wards BaroD  Parke  and  Lord  Wensleydale)  left  it  to  the  jary  to  say 
whether  the  defeadant  took  the  property  for  the  benefit  of  the  owners, 
or  under  a  claim  of  his  own  and  to  pnt  the  plaintiffs  to  proof  of  their 
title.  In  Barker  v.  Bates,'  upon  which  the  plaintiff  mainly  relies,  the 
only  right  claimed  by  the  defendants  was  as  finders  of  the  property  and 
for  their  own  benefit. 

Hmtriai  ordered.* 


HUGH  G.  t..  WILLIAM  T. 

Ih  tbb  Kdio's  Bench,  Michaklhas  Terk,  1443. 
[Reported  fn  Year-Boot,  31  ffwrj  V7.,/olio  14,  ptaeiUini  i9  ] 

OtfE  Hugh  G.  brought  a  writ  of  trespass  against  W.  T.  quare  B., 
flium,  swum  et  hcBvedem  apvd  Tregwozam  inventum  ivpuU  et  ahdnxit. 

Yelverton  said  that  he  delivered  R.  to  the  plaintiff  within  a  fortnight 
after  the  supposed  trespass,  and  that  before  tbe  trespasB  supposed  the 
plaintiff  married  Jane,  sister  of  John  Trevowith,  and  they  had  issue 
the  said  B.,  and  then  Jane  died,  Hugh  then  being  out  of  the  county ; 
and  because  it  was  openly  noised  and  proclaimed  in  the  county  that 
Hugh  was  dead,  John,  as  uncle  and  next  friend  of  K.,  ordered  William, 
his  servant,  to  go  and  see  R.,  and  if  he  found  R  out  of  safe  custody 
and  badly  looked  after  through  default  of  hia  nurse,  to  take  him  and 
put  him  in  better  custody,  to  be  better  looked  after ;  wherefore  the  said 
William  found  R.,  being  one  year  old,  greatly  neglected  by  default  of 
his  nurse  ;  and  therefore  William,  as  servant  of  John  and  by  hie  com- 
mand, took  the  said  R.  as  he  lawfully  might.  Judgment,  if  action 
Ac.  PoTtingUm.  We  ought  to  recover  on  his  own  showing,  for  John 
and  William  have  no  more  to  do  with  R.  during  the  plaintiff's  lifetime, 
than  any  stranger  in  the  world. 

Pattok,  J.  If  William  took  the  child  to  take  care  of  him,  when  he 
was  neglected,  and  delivered  him  to  his  father  when  he  returned,  what 
tort  or  damage  is  there?  None  ;  for  if  I  find  a  child  In  the  highway 
in  danger  of  deatii,  and  take  him  to  save  him,  and  deliver  him  to 
his  father,  what  tort  is  in  me?  None  in  the  world.  No  more  in  the 
case  at  bar. 

Fni-THORPE,  J.  Your  case  is  law.  Bnt  here  there  is  no  lawful  cause 
for  William  to  take  R.  For  suppose  tbe  father  pnt  him  in  chaise  of  a 
nurse,  who  neglected  Mm,  is  It  lawful  for  John  or  William  to  take  him 
from  the  nurse?  Nim,  certe,  for  if  she  neglected  the  child,  tlie  father 
may  have  an  action  against  her.  .  .  . 

1  1  B.  &  Ad.  3S1-  *  U  Pick.  26S. 

*  Ploof  t.  Patnam  (Tt.  1003),  71  All.  R.  1SB  (wmUe)  Accord. 
&«c  Hilmui  v.  Dalwell,  i  Ckinp.  STS;  Puk«r  t.  Bamud,  ISB  Mua.  US,  UT.  —  Ed. 
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FDI.THOBPE,  J.  Sappose  70a  pat  yonr  hone  In  ft  close,  in  which 
there  is  a  qaagmire,  if  your  horse  is  mired,  and  la  ia  danger  of  starv- 
iog  to  deaUi)  if  I  pull  him  ont  of  the  mire,  aad  take  him  borne  and 
feed  him,  and  then  give  him  back  to  you,  there  ia  no  tort  on  my  part, 
for  you  have  no  damage  by  my  act. 

Nbittoh,  C.  J.  Fulthorpe  U  right,  aqd  if  you  put  a  child  in  charge 
of  a  narse  and  I  find  it  on  the  point  of  being  killed  by  a  dog  or  a 
horse,  and  I  take  It  to  save  it,  and  then  give  it  to  you,  there  ia  no  tort 
<m  my  part.  Wherefore  we  all  think  the  plea  good,  and  the  iasne  well 
Joined 


ANONYMOUS. 
Im  tb£  ComtoN  FtEAS,  Trikitt  Txhm,  1506. 
[S»porttd  iH  year-Boot,  2l  HtTirg  VII^  folia  IT,  plaeilum  S.] 

Li  trespass,  when  the  defendant  Juatifled  becanse  the  corn  for  which 
the  action,  &c.,  was  set  apart  as  tithes,  and  was  in  danger  of  destmc- 
tion  by  the  cattle  in  the  field,  and  thereupon  the  defendant  took  it  to 
the  bMm  of  the  plaintiff,  who  was  parson  of  the  vtlL  And  to  this  plea 
the  parson  demurred  in  law. 

JBrudnd.  The  plea  ia  not  good ;  for  when  the  com  was  set  apart 
and  left  on  the  land  where  tt  bad  grown,  it  was  easy  to  take  care  of  it, 
and  in  such  case  it  is  not  lawful  for  any  one  to  enter  and  take  it  As 
where  one  takes  my  horae  for  fear  that  it  will  be  carried  away,  this  is 
not  Justifiable.  And  if  his  wife  has  lost  her  way  and  knows  not  where 
she  is,  stiU  one  shall  not  take  her  to  hia  house  nnlesa  she  is  in  danger 
of  being  destroyed  in  the  night  ov  drowned.  So  here,  although  the 
com  was  in  the  middle  of  the  field,  still  it  was  by  itself,  and  easy  to 
take  care  oft  and  if  any  one  takes  it,  I  have  my  action  against  him. 
And  ao  the  bar  is  not  good. 

Subnet.  We  have  allied  that  it  was  in  danger  of  destmctioD ; 
and,  had  we  not  taken  it,  it  certainly  would  have  been  destroyed, 
which  is  a  sufficient  and  reasonable  cause  for  us  to  justify  the  taking. 
Afl  if  I  see  my  neighbor's  chimney  buraiog,  to  save  the  things  within,  I 
maj' Jnstiiy  an  entry  into  the  house  and  the  taking  of  the  things  within 
to  save  them.  And  so  because  it  ia  alleged  that  the  goods  were  in 
danger,  and  that  we  took  them  to  save  them  for  the  plsintiS',  there  ia 
good  reason  for  us  to  be  excused.    And  so  the  bar  is  good. 

Eiirosiiii.t  J.  When  one's  goods  are  taken  against  bis  will,  the  act 
should  be  justified  as  being  necessary  to  the  Commonwealth,  or  else  by 
reason  of  a  condition  in  law.  First,  as  to  the  Commonwealth,  one 
may  Justify  the  taking  of  goods  from  a  bouse  to  save  them,  or  tear 
down  a  house  to  save  others.  And  so  in  time  of  war  one  may  Justify 
an  entry  upon  another's  land  to  make  a  bulwark  In  defence  of  the  king 
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and  the  realm.  And,  on  the  other  hand,  when  one  distrains  my  horse 
for  rent,  he  is  justifiable,  and  this  is  because  the  land  was  bound  b}-  a 
condition  of  distress ;  and  so  of  other  conditions.  And  ao  in  these  two 
ways  one  may  Justify*  the  taking  of  goods  i^inst  the  owner's  will.  Bat 
we  are  ont  of  these  cases  here.  For  we  are  not  in  the  case  of  the 
Commonwealth,  nor  of  the  condition.  For  though  it  is  pleaded  that 
the  corn  was  io  danger  of  destruction,  still  it  was  not  in  aueh  danger 
but  that  the  party  should  have  bis  remedy.  And  if  I  have  cattle 
damaffe  fesants,  I  cannot  justify  an  entry  to  drive  them  back,  since  I 
ought  first  to  tender  amends ;  therefore  here,  when  the  defendant  took 
the  corn,  so  that  it  should  not  be  destroyed,  still  he  was  not  Justified. 
For  if  tt  had  been  destroyed,  the  plaintiff  would  have  his  remedy 
i^lnst  the  destroyer;  and  although  he  took  it  to  the  barn  of  the 
plaintiff,  perhaps  be  used  the  ham  for  another  purpose,  and  so  no 
advantage  shall  be  intended  by  this  for  the  plaintiff,  and  so  it  seems 
the  bar  is  not  good. 

Rede,  C.  J.  Although  the  defendant's  intention  was  good,  still  the 
intention  Is  not  material,  but  in  felony  it  is ;  as  where  one  is  shooting 
at  butts  and  kills  a  man.  It  is  not  felony.  And  so  of  a  tiler  on  a  house 
who  with  a  atone  kills  a  man  nnwittingly,  it  is  no  felony.  But  when 
one  shooting  at  butts  wounds  a  man  unintentionally,  be  shall  be  called 
a  trespasser  against  his  will.  And  where  the  executors  take  the  goods 
of  a  stranger  with  those  of  the  testator,  they  are  excusable  for  the 
taking  in  trespass.  And  the  same  law  where  my  sheep  are  with  other 
sheep.  I  can  justify  the  chasing  of  the  others,  as  well  as  my  own, 
until  I  have  driven  them  to  a  place  where  1  can  separate  them.  And 
in  these  cases  there  is  reason,  for  in  the  first  case  one  cannot  prima 
facie  know  perfectly  which  goods  belong  to  the  testator  and  which  to 
the  stranger;  and  in  the  second  case,  they  cannot  be  separated  till  tbey 
are  driven  to  a  pen.  And  where  one  Justifies  an  imprisonment  for 
suspicion  of  felony,  one  ought  to  have  good  grounds  of  suspicion,  or 
he  is  not  justifiable,  as  hue  and  cry  ;  and  if  the  cry  is  for  notliing,  then 
be  who  raised  it  shall  be  punished.  So  one  ought  always  to  have  a 
good  juBtiBcation.  As  In  trespass  s  license  is  a  good  Justification. 
And  80  It  is  in  evidence  when  the  party  has  pleaded  not  guilty,  for  this 
excuses  one  for  the  entry,  taking,  or  cutting  at  the  time.  But  to 
return  to  the  case  here :  when  he  took  the  corn,  although  it  was  a  good 
deed  with  regard  to  the  damage  which  a  stranger's  cattle  might  have 
caused,  still  it  was  not  a  good  deed,  nor  any  manner  of  Justification 
t^ainst  the  owner,  since  tlie  latter  would  have  had  an  action  against 
any  one  who  might  have  destroyed  the  com.  As  when  my  cattle  are 
damaffe  feaants  in  another's  land,  I  cannot  enter  to  drive  tliem  out; 
and  still  it  is  a  good  deed  to  drive  them  out,  lest  they  do  more  damage. 
But  it  is  otherwise  when  a  stranger  drives  my  horse  into  another's 
close,  where  it  does  damage :  in  ench  case  I  may  justiiy  an  entry  to 
drive  it  oat,  since  the  damage  done  was  the  fault  of  another.  But  here 
the  defendant's  act  was  not  lawful.    And  it  is  not  like  the  case  where: 
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things  are  in  danger  of  destruction,  as  by  water,  flre,  Ac  For  then 
there  is  a  loss  n-itbout  remedy  against  any  one  ; '  and  so  the  plea  Is  not 
good. 

[,  J.,  was  of  the  same  opinion.     Quod  nota. 


MOUSE'S  CASE. 

Ik  the  KtKG's  Bench,  Michaeluas  Terh,  1608. 

[Rtporttd  in  1!  Reportt,  ftS  ] 

Ik  an  action  of  trespass  brought  by  Mouse,  for  a  casket  and  a  hnn- 
dred  and  thirteen  pouuds,  taken  and  carried  away,  the  case  was :  The 
ferryman  of  Grax'csend  took  forty-Beven  passengers  into  his  bai^e,  to 
pass  to  London,  and  Monse  was  one  of  them,  and  the  barge  being 
upon' the  water,  a  great  tempest  happened,  and  a  strong  wind,  so  that 
the  baige  and  all  the  passengers  were  in  danger  to  be  drowned,  If  a 
bedhead  of  wine  and  other  ponderous  things  were  not  cast  out  for  thn 
safeguard  of  the  lives  of  the  men :  It  was  resolved  per  totam  curiarn, 
that  in  case  of  necessity,  for  the  saving  of  the  lives  of  the  passengers, 
it  was  lawfiil  to  the  defendant,  being  a  passenger,  to  cast  the  casket  of 
the  plaintiff  ont  of  the  barge,  with  the  other  things  in  It ;  for  quod  gvis 
ob  tutelam  corporis  sm  Jecerit,  jure  id  feciese  videtvr,  to  which  the 
defendant  pleads  all  this  special  matter ;  and  the  plaintiff  replies,  d« 
injuria  sua  propria  absque  tali  causa :  and  the  first  day  of  this  term 
this  issue  was  tried,  and  it  was  proved  directlj'  that  if  the  things  had 
not  been  cast  out  of  the  haige,  ttie  passengers  had  been  drowned ;  and 
that  teeandi  causa  they  were  ejected,  some  b}'  one  passenger  and  some 
by  another;  and  upon  this  the  plaintiff  was  nonsuit. 

It  was  also  resolved,  that  al^ongh  the  ferryman  surcharge  the  barge 
yet  for  safety  of  the  lives  of  passengers  in  such  a  time  and  accident  of 
necessity,  it  is  lawful  for  any  passenger  to  cast  the  things  out  of  the 
barge;  and  the  owners  shall  have  their  remedy  upon  the  surchaige 
against  the  ferryman,  for  the  fault  was  in  him  upon  the  surcharge ;  but 
if  no  snrchat^e  was,  but  the  danger  accrued  only  b}'  the  act  of  God,  as 
by  tempest,  no  default  being  in  the  ferryman,  every  one  ought  to  bear 
his  loss  for  the  safeguard  and  life  of  a  man ;  for  interest  reipublicas 
quod  hominea  conservenlur,  8  Edw.  IV.  23,  &c. ;  12  Hen.  VIII.  15 ; 
28  Hen.  VIII. ;  Dyer,  36 ;  plucking  down  of  a  house  in  time  of  lire, 
&c.,  and  this  pro  bono  publico;  et  contervatio  vittB  hominiseat  bonunt 
publicitm.  So  if  a  tempest  arise  in  the  sea,  levandi  navie  cauea.  and 
for  salvation  of  the  lives  of  men,  it  may  be  lawful  for  passengers  to  '■-ast 
over  the  merchandises,  &c.* 

1  Y.  B.  2  Kich.  III.  fol.  IS,  pi.  S9  adJUiem  Acwrd. 
See  alao  V.  B.  9  Ed.  IV.  fol.  34  pi.  9,  per  Chokb,  J.  —  Ed. 
«  Ploof  «.  Pntnun (Tt.  1M8) Tl  All.  &.  188  jleconj.    Se«  Prie*  «.  Hvttbarn,  M  N.T.  M; 
Juvie  V.  Knckney,  a  QUI  (S.  C>.},  ISS.  Compere  Dmbne?  v.  K .  E.  Co.,  14  All.  300.  —  Ei>. 
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KIRK,  ExECDTOR,  &c.  V.  GREGORY  and  Wife. 

In  the  Excheqdes  Ditisioh,  Januabt  11,  1876. 

IReported  in  1  Eichtqiur  DMtion,  55.] 

Tbe  first  count  of  tlie  declaration  alleged  that  the  female  defendant 
converted  to  her  own  uae  certain  jewelry  and  diamond  rings,  the  prop- 
erty of  tbe  plaintiff  as  executor. 

The  second  count  alleged  a  trespass  by  tbe  female  defendant,  of  tbe 
same  goods. 

Pleae:  1.  Not  guilty;  2.  That  the  goods  were  not  the  goods  of  tbe 
plaintiff  as  executor.     Issue  thereon. 

At  the  trial  before  Bi-amwell,  B.,  in  Middlesex,  on  tbe  11th  of  Hay, 
1675,  the  following  facts  were  proved-  The  plaintiff's  testator  died 
In  July,  1874,  in  bis  own  house  while  in  a  state  of  delirium  tremens. 
Bis  attendants  and  others  were  feasting  and  drinking  in  the  house. 
The  female  defendant,  who  was  tbe  wife  of  tbe  testator's  brother, 
Immediately  after  the  death  took  out  of  an  unlocked  drawer  in  the 
room  where  tbe  testator  died  some  diamond  rings  and  jewelry  belong- 
ing to  the  testator,  and  (as  she  said)  placed  tbem  with  a  watcb  of  the 
testator's  in  a  box,  and  put  tbe  box  into  a  cupboard  in  another  room 
for  safety.  The  box  and  cupboard  were  unlocked.  Tbe  plaintjff  oa 
being  infonned,  found  the  watoh,  but  the  rings  and  Jewelry  were  miss- 
ing, and  had  never  been  found. 

The  learned  judge  ruled  that  there  was  no  evidence  of  a  conversion ; 
but — the  plaintiff's  counsel  insistiag  that  he  was  entitled  to  a  verdict 
on  the  count  in  trespass  —  left  to  the  jury  tbe  question,  whether  the 
female  defendant  had  put  tbe  things  away  bonajide  for  the  purpose  of 
preserving  them?  The  jury  answered  tbe  question  in  the  affirmative, 
and  tlie  learned  judge  thereupon  directed  the  verdict  to  be  entered  for 
the  defendants,  giving  leave  to  the  plaintiff  to  move  to  enter  tbe  ver^ 
diet  for  him  for  Is.  damages  on  the  count  in  trespass ;  tbe  defendants 
to  have  liberty  to  add  any  plea  of  justification  which  the  facts  would 
support  \  neither  party  to  appeal  from  tbe  decision  of  the  court. 

A  rule  nisi  having  been  obtained  for  a  new  trial  on  the  gi'ound  of 
misdirection,  in  that  tbe  learned  Judge  ought  to  have  asked  the  Jury 
not  only  whether  Mrs.  Gregory  put  the  rings  into  the  cupboard  for 
their  preservation,  but  also  whether  it  was  reasonable  for  ber  to  do  so, 
and  whether  it  was  negligent ;  or  to  enter  a  verdict  for  the  pliunUff 
for  1^.,  pursuant  to  leave  reserved,  if  the  court  should  be  of  opinion 
that  on  the  facts  proved  tbe  plaintiff  was  entitled  to  a  verdict  on  the 
trespass  count  for  nominal  damages  only. 

Anatle,  for  the  defendants,  showed  cause. 

Cave,  Q.  C.  {Horaxx  SmUh  with  him),  for  the  pliuntiff.*  - 

B  omitted,  u  well  u  the  concunjng  opnIoM  of 
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Arutie,  being  inTited  by  the  court  to  elect  between  a  new  trial  and 
a  verdict  for  the  plaintiff  for  1«.  damages  without  a  certificate  for  costs, 
elected  the  verdict. 

Brahwxix,  B.  This  rale  must  be  absolute  to  enter  a  verdict  for  the 
pluntiff  for  one  abilling.  If  there  were  a  reasonable  hope  of  substan- 
tial damages  being  recovered  there  ought  to  be  a  new  trial ;  bnt  all  that 
Mr.  Cave  has  a  right  to  is,  I  think,  a  verdict  for  a  shilling.  There  baa 
clearly  been  an  asportation  which  the  defendants  have  to  Justify.  Mr, 
Anstie,  on  their  behalf,  had  leave  to  add  any  plea  he  thought  fit,  pro- 
vided it  was  a  good  plea.  Suppose  there  were  a  plea  to  the  effect  that 
the  owner  of  the  goods  was  recently  dead,  the  executor  was  unknown, 
DO  one  was  in  chaise  of  the  house,  that  the  defendants  were  near  rela- 
tions of  the  deceased  who  had  visited  him,  and  that  the  treepaaa  in 
queatioD  was  a  necessary  removal  of  the  goods  for  their  preservation 
and  protection,  and  a  reasonable  step.  1  am  inclined  to  think  this 
would  be  a  good  plea.'  The  law  cannot  be  an  unreasonable  aa  to  lay 
down  that  a  person  cannot  interfere  for  the  protection  of  such  things 
as  rings  and  jewelry  in  the  bouse  of  a  man  Just  dead.  But  the  whole 
of  the  supposed  plea  was  not  proved.  The  jury  found  that  the  defend- 
ant acted  bona  fide,  that  is  to  say,  that  the  articles  were  removed  for 
their  preservatioD ;  bat  it  was  not  proved  that  the  interference  waa 
reaaooably  necessary,  that  is  to  say,  that  the  things  were  in  a  position 
to  require  the  interference,  and  that  the  interference  waa  reasonably 
carried  out.  Mr,  Anstie  iogeaiously  ai^ed  that  the  responsibility  of 
a  person  under  circumstances  of  this  kind  is  really  a  question  of  negli- 
gence, and  not  of  trespass.  I  do  not  think  it  is.  But  even  if  it  were, 
it  waa  not  shown  that  the  goods  were  in  jeopardy.  The  supposed  plea 
has  not  been  proved.  As  the  point  now  raised  by  the  plaintiff  never 
went  to  the  jury,  the  defendants  would  be  entitled  to  a  new  trial ;  but 
aa  they  do  not  ask  for  it,  the  verdict  must  be  entered  for  the  plaintiff 
for  Is.  damages.  Bute  cU>sotule  to  enter  Hie  verdict/or  la. 


PUTNAM  V  PATENK 

SlTFBBME  COCKT  OF  JCDICATUBE,  NBW  YOHK,  AuQDST,  1816. 
[Beporled  in  13  Johmon,  SI3.] 
Is  error,  on  certiorari  to  a  justice's  court.  The  defendant  in  error 
brought  an  action  in  the  court  below  ag^nst  tiie  plaintiff  in  error  for 
kilting  his  d(%.  It  was  proved  at  the  trial  that  the  dog  was  very 
vicious,  and  frequently  attacked  persons  passing  in  the  street,  in  Lan- 
■ingbui^h,  where  the  parties  resided.   The  plaintiff  below  had  frequently 

i  Btewn  0.  SnlUnti,  22  Imi.  S59;  Perkins  r.  Ladd,  114  Mora.  420  AeeorA 
Sm  alio  Uagnw  0.  tLjta,  IB  Mo.  ISS;  OireiiB  v.  Higghi^  t  UcC.  2S«.  —En 
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been  noUfied  of  the  ferocious  acta  of  faia  dog,  and  bad  been  requested 
b;  the  neighbors  to  kill  or  con6ne  him.  The  dog  in  question  had 
been  bitten,  a  few  days  before  lie  was  killed,  by  a  mod  dog.  There 
being  a  Tcry  great  alarm  in  the  vill^e  of  Lansingburgh,  on  account  of 
mad  doga,  the  inhabitants  petitioned  the  trustees  to  pass  by-laws  for 
restraiuii^  dt^s,  and  killing  those  that  should  be  found  at  lai^e; 
and  the  trustees  accordingly  passed  a  law,  declarit^  it  lawful  for 
any  person  to  kill  any  dog  which  should  be  found  at  large  in  the 
Tillf^e.  It  was  also  proved  that  the  plaintiff  betow  coiled  upon  the 
defeodant,  and  informed  him  that  a  certain  other  d(^  in  the  village 
was  mad,  and  requested  him  to  go  and  shoot  it;  that  the  defendant 
accordingly  took  bis  gun  for  that  purpose,  and  in  passing  througti 
the  village  met  the  plaintiff's  dog  running  loose,  and  shot  him  dead. 
Judgment  was  given  for  the  plaintiff  below. 

Per  Curiam.  It  is  unnecesBaiy  in  this  case  to  decide  whether  the  act 
complained  of  could  be  justified  under  the  by-law  of  the  corporation. 

The  defendant  was  fully  JneUGed  in  killing  the  dog,  under  the  cir- 
cumstances of  the  case,  upon  common-law  principles.  The  dog  was, 
generally,  a  dangerous  and  unruly  animal,  and  his  owner  knew  it ;  yet 
he  permitted  him  to  run  at  large,  or  kept  him  so  negligently  that  he 
escaped  from  his  confinement.  Such  negligence  was  wanton  and  cruel, 
and  fully  justified  the  defendant  in  killing  the  dog  as  a  nuisance.  The 
public  safety  demands  this  rule.  It  is  little  better  than  mockery  to  say 
that  a  person  injured  by  such  an  animal  might  sue  for  damages,  or  for 
penalties. 

But,  in  addition  to  tbis,  the  d<^  had  lately  been  bitten  by  a  mad  dog ; 
this  in  itself  was  sufficient  to  justify  any  person  in  kUling  him,  if  found 
running  at  large.  We  do  not  mean  to  say  that  this  would  be  allowed 
as  a  justification  in  killing  more  useful  and  less  dangerous  animals,  as 
hogs,  i&c.  Judgment  reversed.^ 

1  RnsKlt  n.  BairoT,  7  Port.  ( Als.)  106;  Parker  v.  Hiae,  27  Ala.  480,  133;  Wolf  v. 
Chalker,  31  Conn.  121,  128;  Uhleiii  o.  Cromack,  109  Hbsl  278,  275;  Nehr  v.  State, 
(Neb.  1S92)  63  N.  W.  R.  539;  Aldrich  v.  Wright,  G8  S.  H.  39S,  iU;  Maxwell  v. 
Palmerton,  21  Wend.  407;  Hinckley  v.  Emecson,  4  Cow.  351;  DanUp  «.  Sayder, 
17  Barb.  fiSl;  Boecher  i>.  Lntz,  IS  Daly,  23  ;  Dodaou  n.  Uock,  4  Der.  &  B.  140; 
Bowers  v.  Fitzraodolph,  Addu.  316;  Etng  v.  EUne.  G  Fa.  SIS,  820;  Brown  b.  CaipNitw, 
aiiVt.63SJceord.~ESK 
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BECTION  n.    {Mntinved). 
(g)  DaomiMB. 

ANONYMOUS. 
Ir  the  ComioN  Fleas,  Eastbb  Tebk,  1481. 
[Rtporled  h>  Ytar-Bovi,  31  Edward  IV.,fiilia  6,  pladt^n  l.J 
A  HAN  brought  a  writ  of  treepaes  for  UBanIt  and  battery.  Town^- 
lend  for  the  defendant  Rays  aclifmem  non,  for  we  say  that  the  plain- 
tiff, &  long  time  before  the  trespass,  on  sach  a  day,  Ac,  by  a  deed 
here  made,  coveDaated  with  defendant  at  London  to  be  his  apprentice 
in  the  art  of  hosier  at  London,  according  to  the  coatom  in  the  said 
city,  for  two  years,  being  then  and  now  within  age.  And  then  he 
showB  the  matter,  that  he  was  negligent  in  learning  his  art,  and  would 
not  learn  his  art,  wherefore  the  defendant  took  him  by  the  Land  and 
with  a  rod  pnnished  him  the  same  day  when  be  snpposes  the  trespass, 
being  his  apprentice  by  the  form  aforesaid,  which  is  the  same  assault 
and  battery,  &c.  LnrLXXost,  J.  This  is  no  plea,  for  it  is  not  lawfnl 
for  one  to  whip  his  apprentice  although  he  does  not  attend  to  his  art, 
for  you  may  have  a  writ  of  covenant  against  htm.'  Queers,  if  a  school- 
master may  Justify,  for  it  Is  no  prejudice  to  him  if  the  scholar  will  not 
recdve  ernditi<m,  Am. 


KING  V.   FRANKLIN. 

At  Nisi  Fbius,  cokah  Watson,  B.,  1858. 
llUporUd  in  I  FoUer  ^  FinLuon,  360,] 

Action  for  false  imprisonmeiit  and  placing  the  plaintiff  in  irons. 

The  defendant  was  captain  of,  and  the  plaintiff  a  passenger  in,  tJu 
Undannted. 

The  placing  in  irons  having  been  proved,  the  defence  set  up  was, 
that  a  mutiny  was  imminent,  and  a  justification  of  the  imprisonment 
for  the  prevention  of  the  mutiny. 

It  appeared  that  a  quarrel  had  arisen  between  the  captain  and  some 
of  the  passengers  respecting  the  playing  of  cards  in  a  particular  part  of 

1  Y.  B.  21  Edw.  IV.,  fol.  GS,  pL  17;  lib.  Int.  SSI;  CoiDmoaimlth  v.  Baiid, 
1  Aabm.  (Pa.)  2S7  Immile)  Coittra. 

Bat  k  matter  bu  no  right  to  inflict  corporal  puniahineiit  upon  an  ordinary  hired 
■ervant.  Commonwe&lth  n.  Baird,  1  Asbm.  (Pa.)  £37;  CooperD.  State,  8  Baxt.  (Tenn.) 
826;  nnkle  v.  DunivsDt,  18  Lea,  GOS;  2  Kent,  Com.  (13th  ti. )  2G1.  Compere  New- 
man o.  Bennett,  2  Chittj,  195.  —  Ed. 
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the  vessel,  and  some  cODfasion  arose  therefroTQ.  In  tbe  coarse  of  tiis 
dispute  the  plaintiff  had  said  that  the  ship  was  a  floating  hotel,  and 
the  captain  only  the  landlord  of  her.  The  captain  thereupon  ordered 
the  plaintifr  to  be  slightly  ironed,  etatiiig,  in  his  evidence,  that  there 
was  no  cabin  in  which  to  confine  him. 

Watson,  B.  (in  samming  up).  The  captain  has  the  absolute  con. 
trol  over  the  paBsengers  and  crew.  The  contract  with  the  paesengef 
is  to  carry,  board,  and  lodge  him,  and  the  passenger  is  to  obey  all  tb« 
captain's  reasonable  oMers,  in  an  emeigeocy  even  to  work  the  ship 
when  necessary.  If  a  passenger  misconduct  himself  at  table,  the  cap- 
tun  may  remove  him,  or  may  even  imprison  him  for  a  short  period,  it 
imprisonment  be  necessary  for  the  enforcement  of  his  lawful  com- 
mands. The  rule  of  law  is  simple ;  the  power  of  the  captain  is  limited 
to  tlie  necessity  of  the  case.  In  the  present  case  the  defendant  Jostt- 
fles,  for  "  that  he  had  reasonable  and  probable  canee  to  believe,  and 
did  believe,  that  a  mutiny  was  imminent."  To  sncceed  in  his  defence 
he  muBt  prove  the  whole  of  this  allegation.  It  would  not  be  sufl3cient 
that  he  did  believe  unless  he  had  also  reasonable  cause  for  apprehend- 
ing a  mutiny.  The  defendant  appears  to  have  taken  great  offence  at 
the  term  "  landlord  of  hotel"  being  applied  to  him ;  but  the  term  is 
not  altogether  incorrect,  except  that  in  case  of  misconduct  the  land- 
lord may  remove  the  guest  from  the  house,  but  as  the  captain  cannot 
remove  the  passenger  from  the  ship,  he  may,  if  necessary,  and  in  mod- 
eratwn,  imprison  him.  He  certainly  would  not  be  justified  in  imprison- 
ing a  person  for  having  called  him  "  the  landlord  of  an  hotel." 

Verdict  for  tke  ptaintiff.^ 


HEHTTAGE  v.  DODGE. 

Ih  the  Sdpbehe  Cocbt,  New  HaMpsbirb,  Dbceubeb,  1886. 

[Beport^  w  64  JV«p  HampAire  SeporU,  291] 

Trespass,  for  assault  and  battery.     Flea,  the  general  issue,  with  a 

brief  statement  that  the  defendant  was  teacher  of  a  public  school 

in  which  the  plaintiff  was  a  scholar,  and  that  the  assault  and  battery 

complained  of  was  the  infliction  of  reasonable  punishment  of  the 

pluDtiff  for  disrespectful  conduct  and  violation  of  the  regulations  of 

the  school    The  evidence  tended  to  show  that  some  of  the  scholsis 

bad  a  practice  of  coughing  and  making  noises  resembling  conghing  for 

the  purpose  of  attracting  attention,  which  disturbed  the  order  and  quiet 

^  Cuei  in  I  Term  Sep.  E8S;  Boyoe  t>.  Bayliffe,  1  Camp.  SO;  Aldworth  e.  &t«w«rt, 
4F.&F.  967:  A];!:tiicouTt,  IMogR.  C.A.271;  Leithi>.Trott,lRuH.  &Qe1d.  120;  Oud. 
ner  e.  Bibbina,  Bl.  &  HowL  Sti6;  Thoms  v.  White,  1  Pet.  Adm.  Deo.  174;  The  Sties; 
CUrk,  64  Fed.  Itep.  BSS  Xceord. 

Cnmpaie  Noden  c.  JobntOD,  IS  Q.  B.  21S;  Brougbton  v.  Jackson,  18  Q.^.  SSI. 
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of  the  school.  The  defendRnt  requested  that  the  noises  be  stopped ; 
but  the  distorbance  continued  to  some  ext«nt.  At  the  time  of  the 
assault  the  defendant  was  repeating  the  request  to  the  school,  when 
file  plaintiff  made  a  ooise  resembliDg  a  cough,  which  the  defendant 
understood  waa  intended  by  the  pltuntiff  as  an  act  of  contempt  and 
deflance  of  the  teacher's  authority,  and  thereupon  the  defendant 
inflicted  the  punishment  compluned  of. 

The  plaintiff  offered  evidence  tending  to  show  that  a  portion  of  the 
scholars,  including  the  plaintiff,  were  affected  with  a  cough  known  as 
chin-cough  or  whooping-cough,  and  the  plaintiff  testified  that  the 
coughing  for  which  he  was  punished  was  involuntary,  and  not  in- 
tended as  an  act  of  disobedience  or  of  deflance.  The  plaintiff  requested 
the  following  instruction:  "If  the  jury  find  that  the  plaintiff  could 
not  help  cot^hing  by  reason  of  a  chin-cough,  then  the  defendant  was 
not  jufltifled  in  punishing  the  plaintiff,  altiiongb  the  defendant  l>elieved 
tiiat  the  plaintiff  coughed  for  the  purpose  of  defying  his  authority  and 
disobeying  the  rules  of  the  school."  The  court  declined  to  give  this 
instruction,  and  the  plaintiff  excepted. 

Upon  this  point  the  court  chained  the  jury  that  if  the  defendant, 
acting  honestly  and  with  reasonable  caution  and  pmdence,  believed 
that  the  act  of  the  plaintiff  was  intended  as  an  act  of  disrespect  for 
and  contempt  of  the  teacher's  authority,  and  if  he  had  reasonable 
cause  for  believing  that  the  noise  made  by  the  plwntiff  was  intentional 
and  for  the  purpose  of  showing  his  defiance  of  the  reasonable  requira- 
ments  of  the  defendant  in  the  government  of  the  school,  then  the 
defendant  waa  Justified  in  inflicting  moderate  and  reasonable  punish- 
ment upon  the  plaintiff. 

The. plaintiff  excepted  to  the  foregoing  instmctions. 

Shitb,  J.  The  instructions  requested  made  the  defendant  liabl^ 
without  regard  to  the  fact  whether  he  exercised  reasonable  judgment 
and  discretion  in  determining  whether  the  plaintiff  was  guilty  of  inten- 
tional misconduct  as  a  scholar.  The  law  clothes  the  teacher,  as  it  does 
the  parent,'  in  whose  place  he  stands,  with  power  to  enforce  discipline 
by  the  imposition  of  reasonable  corporal  punishment.'    1  Blk.  Com. 

1  Or  Koardimn,  Stanflald  v.  Suts,  43  Tcs.  1ST. 

On  pDoodB  of  inppoud  azpediencj  a  child  ia  doI  *lloired  to  inv  hia  parent  lor  an  tx- 
ouivs  panishmsnt.  Yaity  v.  Folej,  61  III.  Ap.  STT  (lonife) ;  Vc&elvey  v.  UcKtlvty,  111 
Teti]i.3S8.  I4or  for  other  wninga  to  the  peraoa.  Hewlett  v.  Gaarge,  68  UiH.TI)3(iinFruon. 
■nent);  Roller  «.  Boiler,  3TWa«li.  343  (rape),  But  Me  contra  Treachman  [f.  Treachnum, 
18  iDd.  Ap.  SOS  (>emU<  — battery);  Claaen  v.  Pruhs,  OS  Neb.  278  (batter;-;.  —  En. 

1  Kett'a  Caae,  8  Salk.  4T;  titzgerald  v.  NorthcoU,  4  F.  &  F.  SfiS;  Vizard  w.  Neate,  U 
Law  Hmea,  383;  Clear;  r.  Booth  [1898],  1  Q.  B.  466  [for  misconduct  on  the  way  boms 
from  •chool);  Manaall  v.  Qriffin  [ISOS],  1  E.  B.  160;  SheehaQ  t.  Stai^ea,  U  Conn.  481; 
Cooper  v.HcJiii]kiD,  4  Ind.  380;  DanenhoSer  «.  8Uta,S9  lad.  »Ci;  TanTactor  v.  Stkta,  US 
lad.  II;  State  >.  TanderbUt,  IIS  Ind.  113;  SUte  «.  Hicoer,  4S  Iowa,  US,  50  Iowa,  14I>; 
Fittenon  t.  Nntler,  TS  He.  HO;  CoauDonvealth  v.EandaII,4  Gray,  36;  Deaklna  ■.  QoM, 
8$  Ho.  435;  Slate  o.  Pendergrue,  S  Der.  &  B.  SSCj  SUte  v.  Alford,  SS  N.  Ca.  S29;  Com- 
iBOnwealtb  «.  Seed,  i  Pa.  L.  J.  T8;  Andenon  t.  State,  3  Head,  466:  Doirleu  c.  Stale,  14 
T*i.  Ap.  61;  Bolding  v.  8tal«,3a  Tex.  Ap.  ITS;  Lander  w.  Searer,  33  Tl.  114;  Morrow  v. 
Wood,  3B  Wis.  BB;  Slite  v.  Biir(an,4&  Wis.  UO  (Mmile);  Huckanie  v.  Dickson  (Coart  of 
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453 ;  2  Kent  Com.  205 ;  Reeve  Dom.  B«l.  288,  289,  376.  He  is  not 
required  to  be  infallible  in  his  judgment.  He  is  the  Judge  to  detennine 
when  and  to  what  extent  correction  Is  necessary ;  and  like  all  othen 
clothed  with  a.  discretion,  he  cannot  be  made  personal!;  responsible 
for  error  in  judgment  when  he  has  acted  in  good  faith  and  without 
"nalice.'  Exc^Hona  overruled. 


CHARLES  MICHAELSON  v.   ABEL  DENISON  amd  Amoihxb. 

In  the  Circdtt  Court,  Ukitbd  States,  Disteict  or  Connkcticdt, 
Septekber,  1808, 
[RqMtttd  in  3  Dag,  394.]  ^ 

Ok  the  trial  it  appeared  that  Denison,  one  of  the  defendants,  was 
the  master  of  a  vessel,  and  the  pltuntiff  his  mariner ;  and  that  the 
beating  complained  of  consisted  in  the  panishmeiit  inflicted  b;  the 
former  upon  the  latter,  for  disobedience  of  orders,  Insolent  langu^e, 
and  personal  violence. 

The  plaintiff's  counsel  contended  that  the  master  has  no  right  to 
inflict  corporal  punishment  for  insolent  language,  nor  for  disobedience 
to  orders,  not  relating  immediately  to  the  management  of  the  vessel ; 
nor,  indeed,  for  past  offences  of  any  kind. 

LmsosTOM,  J.,  in  summing  up,  after  taking  notice  of  the  weapon, 
which  was  not  dangerous,  the  mode  of  punishment,  which  was  not 
unusual,  and  the  degree,  which,  however  severe,  was  less  than  suffl* 
dent  to  reduce  the  plaintiff  to  submission,  reo^nized  the  right  of 
the  master,  daring  the  voyage,  to  correct  a  mariner  for  disobedience  to 
any  reasonable  commtmds,  and  for  insolence,  and  other  offences.  The 
punishment,  in  its  nature,  is  not  limited  to  confinement,  corporal  chas- 
tisement I>eing  often  necessary  and  proper;  and,  as  to  its  extent* 
depends  upon  the  circumstances  of  the  case,  the  aggravation  of  the 
offence,  or  the  continnance  of  the  disobedience.  This  is  a  salutary 
authority,  and  ought  to  be  maintained.  Without  It,  it  would  be  impos- 
aible  to  navigate  our  vessels.  Verdict  for  the  defendanU.'' 

SeMion,  ISIS),  11  D.  4;  Ewart  t>.  Bronn  (Canrt  of  Sesdon,  1SS2),  10  R.  1S3;  Ban  v. 
l^nrie  (Cotut  of  Sewion,  1883),  10  B.  ISO  Jeeord. 

A  tMcher  in*7  dUun  a  papil  after  Bchool  by  way  of  duciplina.  Fertich  s.  ICiihcner, 
mind.  478.  — Ed. 

A  priut,  not  being  ■  teacher,  bu  no  right  to  pnnlih  a  child  even  thongh  he  aeti  bj  tbe 
authority  of  the  parent.     DDnnellsy  e.  Tenitory,  B  Arii.  991. 

1  Owley  Conet.  Um.  Ml;  Cooley  Torta,  171,  173,  S8Sj  Lander  v.  Searer,  SI  Tt.  114; 
State  t.  PendergTMi,  t  Dev.  &  Bat.  3SS;  Fitig«i«ld  v.  yortbcole,  4  F.  &  F.  6M;  Beera 
Dom.  Sel.  S8S. 
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it  it  thtii  dntj  to  obey  bii  commandi  In  ill  Irnvful  mattan,  nUllva  to  the  niTiBitioii  ol  the 
■hip.  Mad  the  prsHrvKlion  of  good  order  |  uid,  iti  cmaa  ol  diaobedianee  or  diaerderl j  coo- 
dDct,  he  m>7  lawful!;  comcl  tham  lu  a  naaoDable  manaaF,  Hi*  aathority.  In  Cbii  nwpKt, 
being  analogoui  to  that  of  a  pareDt  over  a  child,  or  a  master  over  hi*  apprauticc,  aracholar. 
Snch  an  aBthoritj  ii  abaolatalj  leceiUT}'  to  the  aafetjr  of  the  ililp,  and  of  the  livat  of  the 
panoDi  on  board ;  bat  it  behoTea  the  maater  to  ba  vtiy  carafnl  In  the  axaralaa  of  it,  and  not 
to  make  hie  parental  power  a  pretext  for  cmelty  and  opprsealoc." — Per  Thompbos,  C.J.. 
in  Brown  v.  Howard,  14  Jobos.  IS3.  Sa«  to  the  ume  efleot  Anbery  v.  Jamei,  1  Tent.  10; 
Lane  «.  Degberg.  Selw.  N.  ?.  (13tb  ed.)  BO;  Watson  v.  Chriaiie,  9  B.  &  P.  SU;  Rhodei  t>. 
Lwwh,  1  Stark.  bU;  The  Aginconrt,  1  Bagg.  8TI,  iJi;  The  Lowthar  Caetla,  1  Hagg.  SU; 
Aitkin  *.  Bedwall,  H.  &  H.  i»;  Marraj  a.  Hautric,  6  C.  &  P.  «T1;  Lamb  ■■  Bamalt,  I  C. 
&  J.  9«li  Bntler  a.  HcUIIan,  1  Wart,  £20;  Banga  a.  LiUle,  I  Ware,  S06;  Aertnn  v.  Aa> 
rora,  Bee,]fll;  Saonden  a.  Buckup,  Bl.  &  Howl.  364;  Forbei  a.  Paiwut,  Crabbe,  183;  But- 
ton V.  Whitney,  Crabba,  41T;  Scbelter  a.  Tork,  Crabbe,  140;  CaahaMB  •.  Bj^aa,  1  Storr, 
91;  Stoat  a.  Weedan,  BG  Fed.  1001;  The  City  of  Mobile,  116  Fed.  SIS  (eritieiein^  Spencer 
•.  Kallr,  Sa  Fed.  t38  and  Padmore  >.  Filti,  44  Fed.  104) ;  Moral  *.  JawaU  (Haai.  UTIX  > 
Dana  Ab.  663;  FleDMiing  v.  Ball,  1  Baj,  3;  Beakie  a.  Norrie  [Caut  of  Seaaini,  1B4S),  i%. 
MS  Aeeerd.  —  1£D. 
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SECTION  VI.  icontimted). 

|A)  AsiTBiiam  op  Ntrmurou. 

ANONYMOUS. 
In  thk  Cohuon  Plkas,  Mighaelicas  Term,  1469. 
[lUporUd  in  Yta^BixA,  9  Edward  IV.,  folia  S4,  placxtvm  lO.J 

Wan  of  right.  Choke,  J.  The  main  question  is,  whether  tbe  pall- 
ing up  of  the  stakes  of  the  jKind  was  lawflil ;  for,  if  so,  the  tearing  down 
of  the  house  was  lawful,  for  he  says  in  his  plea  that  he  could  not  have 
pulled  up  the  stakes  without  the  house  falling  down. 

Fairfax.  It  seems  that  he  shall  be  put  to  his  action  of  trespass  or 
nuisance,  for  he  could  not  enter  the  freehold  of  the  plaintiff;  and,  sir, 
if  a  man  has  a  sewer  running  from  bis  place  in  London  to  the  Thames, 
and  it  is  stopped  up,  he  cannot  break  the  soil  to  clear  it,  but  is  put  to 
bis  action. 

Choke,  J.  When  a  man  has  damnum  et  injuriam,  he  may  punish 
it  b}'  entry  or  action  at  his  option.  As  if  a  man  is  disseised  he  may 
enter  or  have  an  assize,  &c. ;  but,  sir,  our  case  is  different  from  that, 
for  if  a  man  grants  mo  the  right  of  digging  on  his  land,  and  of  making 
a  ditch  from  a  certain  spring  to  my  place  so  as  to  put  in  a  pipe  to  con- 
duct the  water,  and  then  the  pipe  is  stopped  up  or  broken  so  that  the 
water  escapee,  I  cannot  dig  on  his  land  to  repair  the  pipe,  for  this  right 
was  not  granted  me ;  but  if  he  grauts  me  the  right  of  di^ng,  &.C.,  to 
mend  the  pipe  tocient  guociens,  &a.,  then  I.  And,  similarly,  if  I  pre- 
scribe to  have  such  a  conduit,  I  ought  to  prescribe  for  cleaning  and 
repairing  todena  guociens,  &c.,  or  else  I  cannot  dig,  &v.  Quod  /uU 
negatum  in  both  cases,  for  it  was  said  per  curiam  that  this  was  inci- 
dent to  the  grant. 

LnrLETOir,  J.  It  seems  that  be  may  well  pull  up  the  stakes,  for  they 
were  erected  to  his  nuisance ;  aud  if  he  had  wiut«d  to  bring  an  action, 
bis  land  miglit  have  been  surrounded,  and  be  would  have  lost  the  profits 
of  his  mill  meanwhile,  and  it  seems  to  me  that  the  entry  upon  the 
plaintiff's  land  was  lawful ;  to  abate  the  nuisance  for  the  wrong  done 
was  the  wrong  of  the  pltuntiff;  as  if  a  man  takes  my  goods  and  carries 
them  upon  his  land,  I  may  enter  and  take  them,  and  the  entry  is  lawful, 
for  they  came  upon  bis  land  by  his  own  wrong ;  but  it  is  otherwise  if  I 
bail  goods  to  a  man,  for  then  I  cannot  justify  an  entrj-  into  his  hoase  to 
take  them,  for  they  came  there  by  no  wrong,  but  by  the  act  of  us  both, 
&c.  And  if  a  man  holds  an  acre  of  me  and  another  of  a  stranger,  and 
I  come  to  distrain  in  the  acre  held  by  me,  and  he,  perceiving  me,  drives 
the  cattle  ont  of  the  acre  held  of  me  into  the  other,  I  may  Justify  enter- 
ing the  latter  to  take  the  cattle  ut  aupra.    And,  similarly,  if  a  man 
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n^ligently  saffera  hia  house  to  burn,  I,  hts  netgbbor,  may  pull  dowD 
iiis  bouse  to  avoid  the  danger  of  my  own  house  burning. 

And  if  water  flows  juxta  viiiam  and  is  stopped,  any  one  la  the  vill 
coay  tear  down  the  obstruction,  &c,,  or  otherwise  tho  whole  vlU  would 
be  sarrouuded,  ^bc  And  if  a  man  wrongfully  imprisons  me  in  his 
house,  I  may  break  the  windows  and  hedge  to  escape,  &c.,  for  in  all 
these  cases  it  is  the  plslntifl"s  wrong,  and  so  here. 

Nbbdham,  J.  If  a  man  puts  up  a  bouse  to  the  nuisance  of  my 
house,  I  may  be  in  my  own  bouse  or  land  and  poll  down  his  house,  and 
justii^'  this ;  so  in  this  case  the  defendant  shall  not  be  pnulahcd  for 
palling  down  the  house  nor  removing  the  stakes ;  but  as  to  the  entry 
upon  the  land,  this  action  is  not  brought  for  the  entrj',  Ac  ;  wherefore, 
&e. ;  but  I  think  the  entry  is  not  lawful,  for  if  I  lease  land  for  years, 
containing  mines  of  tin,  iron,  lead,  stone,  or  coal,  &o.,  and  if  I  enter 
and  take  acme  tin,  &c.,  for  this  taking  of  th6  tin,  dec,  the  termor  ought 
not  to  pnuish  me,  for  he  cannot  have  the  tin,  &c ;  and  so  it  is  of  great 
trees ;  but  for  the  entry  and  diaturban<»  of  the  soil  he  ought  to  punish 
me,  Ac. 

Dambt,  C.  J.  If  the  qnestion  is,  whether  the  law  gives  j'ou  trees  or 
tin,  and  }'ou  cannot  have  them  without  entry,  the  entry  eeenis  lawful. 
Nkbdbam,  J.  It  is  the  lessor's  folly  to  make  such  a  lease,  Ac  Danbt, 
C.  J.  If  lie  is  tenant  in  dower  or  curtesy.  And,  sir,  in  the  case  at  bar 
the  removal  of  the  stakes  seems  lawful ;  for  supposing  the  defendant 
were  tenant  for  years,  he  could  not  have  an  assize  of  nuisance ;  and  if 
he  brought  trespass  he  would  recover  damage  for  the  wrong  done  before 
the  puTctiase  of  the  writ,  and  a  nuisance,  notwithstanding  such  suit, 
would  oontJDue ;  and  so  it  would  be  mischievous  if  he  could  not  abate 
the  nuisance.  And  the  opinion  of  all  the  Judges  was,  that  the  destruc- 
tion of  the  house  was  lawfbl,  quaere  as  to  the  entry. 

LrrrLETOK  sud  that  Dakbt  was  of  opinion  that  the  entry  was  lawful, 
&e.,  wherefore,  if  a  man  makes  a  ditch  in  his  land,  by  which  the  flotr 
of  water  to  my  mill  is  diminished,  I  may  refill  the  diti^  with  the  earth 
dug  Dp,  &C.*  * 


JAMES  V.   HATWARD. 

In  the  King's  Bench,  Easter  Terh. 

iRepoTted  in  Crote,  Chariti,  184.] 

TBESFAsa  for  breaking  his  close,  and  pulling  up,  cutting,  and  casting 

down  a  gate. 

The  defendant  justifies,  because  the  gate  was  placed  cross  the  high-  ' 
way,  and  so  fixed  that  the  king's  subjects  could  not  pass  without  inter- 
TuptioD  by  reason  of  the  said  gate,  to  the  nuisance  of  the  king's  subjects ; 

»  Sea  Y.  B.  8  Ed.  IV.,  fol.  B,  pL  14.  -  Ed. 
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uid  therefore  he  pulled  np,  cat,  and  caat  down  the  said  gate  to  use  the 
said  way. 

The  plaiatifl'  shows,  tb&t  he  set  up  two  posts  on  each  side  of  the  way, 
and  hung  the  gate  upon  one  of  the  said  posts,  for  the  preservation  of 
the  springs  of  the  wood  there  from  cattle,  so  as  the  subjects  might  pass 
the  said  way  withont  prejudice  or  ini[)ediiDent  at  their  pleasure ;  and 
traversetb  that  the  gate  woa  so  fixed  and  tied  that  the  king's  subjects 
could  not  pasa  without  interruption  by  the  gate. 

The  defendant,  upon  that  plea,  demurred. 

The  Bret  question  was.  Whether  the  erecting  of  a  gate  cross  an  high* 
wa3',  which  may  be  opened  and  shut  at  the  pleasure  of  paaseDgerH,  be 
a  common  nuisance  in  itself  in  the  eye  of  the  law?  it  being  an  open 
gate  fixed  upon  hinges  that  subjects  may  pass  the  said  way  at  their 
pleasure. 

Secondly,  Admitting  it  to  be  a  nuisance,  Whether  evei^-  one  ma; 
pull  up  and  cast  down  the  said  gate  at  their  pleasure. 

Htdk,  Chief  Justice,  Jomes,  and  Whitlock,  for  the  flret,  conceived, 
that  the  erecting  of  a  gate,  although  it  be  not  locked  or  tied,  but  that 
every  subject  may  open  it  and  have  passage  at  his  pleasure,  is  a  nui- 
sance ;  for  it  ia  not  so  tree,  and  easy  a  passage  as  if  no  sncb  inclosura  had 
been  ;  for  women  and  old  men  are  more  troubled  with  opening  of  gates 
than  they  should  be  if  there  were  none. 

But  it  seemed  to  me  that  it  ia  not  any  nuiaanoe  in  itself,  being  so 
amall  a  trouble,  but  much  for  the  public  good  that  there  should  be 
inclosures  for  the  preservation  of  com  and  grass  tvom  cattle  straying. 
And  the  law  accounts,  not  such  petty  troubles  to  be  nuisances ;  for  it 
appeara  that  there  are  many  gates  in  divers  highwaj-s  which  have  been 
always  allowed ;  and  if  it  were  a  nuisance  in  itself  there  should  not  be 
any  gate,  for  there  cannot  be  any  preacription  for  a  nulsanoe: 

FtM*  the  second,  they  held,  that  admitting  it  to  be  a  nuisance,  altliough 
the  usual  course  is  to  redress  it  by  indictment,  yet  every  person  may 
remove  the  nuisance;  and  Htdk,  Chief  Justice,  Jones,  and  Whitlock 
allowed,  that  the  cutting  of  the  gate  was  lawful ;  whereupon  judgment 
was  for  the  defendanL  And  Jokes  said,  that  for  ancient  gates  upon 
highways,  it  shall  be  intended  they  are  by  license  from  the  king,  and 
upon  a  writ  of  ad  quod  damnum  sued  out  of  chancery.  But  1  con- 
ceived,  that  cannot  be  for  a  stopping,  &&> 

1  Bvjnoldi  •.  UrUn  Coundl  [ISM],  1Q.B.  SH;  Brook  *.  O'BojIb,  IT Dl.  Ap.tM;  Cw- 
thall  V.  Holmct,  SS  He.  Snt;  Pontile  Co.  «.  Hilton,  e»  Hicb.  US;  Feopla  *.  SaTiruic*,  IM 
Hich.  SHi  Nul  «,  GilmorB,  lUHich.  BIS;  Walti  «.  StatHO.S  Mu*.  148;  Anuidal  v.  Ho 
Cullocti,  10  Haw.  TO;  Shea  *.  Sixth  Af.  Co.,  M  V.  T.  ISO;  Lancutcr  Co.  i.  Bogan,  S 
But,  114;  Silmsn  *.  Wolfe,  ST  Tax.  «;  Owl*all  >.  FlMnJof,  U  Wii.  S9;  LuMin  ■.  Fur- 
loDg,  63  Wis.  tXt  Accord. 

But  if  the  highirar  i>  obetrncted  b;  ancroaehmenti  of  both  the  pl^Dtifl  and  the  defend- 
ant, the  latter  cannot  jaitltr  the  removal  of  the  obatniction  crsatod  \>j  the  plaintiff.  Ha 
■houU  reman  hia  own  anoToaohmtnt.  WUIlami  •.  Fink,  18  Wli.  Ml;  OodiaU  *.  Fkn- 
)ag,M  Wii.«S.  — Ed. 
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JONES  V.  WILLIAMS. 

In  the  Exohsqceb,  Jakuabt  28,  1843. 

[AcforW  111  11  Maemm  i-  Wtltbj,  176  ] 

Tbk  Judgment  of  the  coDit  wm  now  delivered  by 

Fabke,  B.>  a  mle  was  obtained  la  ttiis  caae,  by  lir.  Erie,  foi 
Judgment  non  obttanU  veredicto  on  the  fourth  plea  found  for  the  de- 
reodantt  and  argued  a  few  da}'!  ago.  This  plea,  to  an  action  of  trespaaa 
^uare  ciatuum  freg&,  stated,  that  the  defendant,  before  utd  atihe  said 
time  when  dec.,  was  possessed  of  a  dwelling  iiouse,  near  the  locut  t» 
9«o,  and  dwelt  thereiu;  and  that  the  plaintiff,  befbre  and  at  &g., 
ir^vriously  and  wrong/^iSt/ permitted  and  Buffered  la^  qnantitios  of 
dirt,  filth,  manure,  compost,  and  refuse,  to  be,  remain,  and  accumtiiate 
OD  the  loctta  in  quo,  by  reason  whereof  divers  noxious,  ottenaive,  and 
nnvholesome  smells,  &c.,  came  from  the  cloee  Into  the  defendant's 
dwelling-honae';  and  then  the  defendant  Jastiflea  the  trespass,  by  entei^ 
ing  in  order  to  abate  the  nuisance,  and  in  so  doing  damaging  the  wall, 
and  digging  up  the  soil. 

Tbe  queation  for  us  to  decide  is,  whether  this  plea  is  bad  after  T«r- 
dict ;  and  we  are  of  opinion  that  it  is. 

Thd  plea  docs  not  state  In  what  the  wrongful  pennission  of  the  [didn- 
tiff  consisted ;  whether  he  was  a  wrong-doer  himself,  by  originally 
placii^  the  noxious  matter  on  his  close,  and  afterwards  permitting  it  to 
continue;  or  whether  it  was  placed  by  another,  and  he  omitted  to 
remoTe  it;  or  whether  he  was  nndcr  an  obligation,  by  prescriptive 
nsage  or  otherwise,  to  cleanse  the  place  where  the  nuisance  was,  and  be 
omitted  to  dischai^  that  obligation,  whereby  the  nuisance  was  crested. 
The  proof  of  any  of  these  three  circumstaneea  would  have  aopported 
the  plea ;  and  if  in  none  of  the  three  oases  a  notice  to  remove  the 
nuisance  was  necessary  before  an  entry  could  take  place,  the  pies  is 
good;  but,  if  notice  was  necessary  in  any  one,  the  plea  is  bad,  by 
reason  of  its  neither  containing  an  averment  that  such  s  notice  was 
given,  or  showing  that  the  continuance  was  of  such  a  description  as  not 
to  require  one. 

It  is  clear,  that  if  the  plaintiff  himself  was  the  original  wrong-doer, 
by  placing  tlie  filth  upon  the  locus  in  quo,  it  might  be  removed  by  the 
party  injured,  without  any  notice  to  the  plaintiff;*  and  so,  possibly,  if 
by  his  default  in  not  performing  some  obligation  incumbent  on  him,  for 
that  is  his  own  wrong  also ;  but  if  the  nuisance  was  levied  by  another, 
and  the  defendant  succeeded  to  the  possession  of  the  locus  in  quo  afler- 

>  Only  the  opinion  of  the  court  ii  givcD.  —  Ed. 

*  Penrnddock'B  Com,  6  S«p.  101  (»imbU);  Baker't  Cu«,  9  Hep.  S3  {ttmble);  Rix 
•.  RoMwell,  2  S«Uc.  469  ;  Bukei  o.  Towmend,  2  Smith,  S ;  LontdaU  v.  Kelsan,  2  B. 
ft  a  S02,  811  i  Great  F&IU  Co.  o.  Woatter,  16  N.  H.  412  ;  Lakin  «.  Ames,  10  Ciuh. 
IS ;  BttM  o.  Kelacj,  S  W«id.  666 ;  Smith  e.  Johnaon,  76  Pa.  IBS  AeeonL  —  En. 
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w&rds,  the  authorities  are  in  faror  of  the  Decessity  of  a  noUce  being 
given  to  him  to  remove,  before  the  party  i^^eved  can  take  the  lav 
into  his  o#n  hands. 

We  (Jo  not  rely  on  the  decision  in  The  Earl  of  Lonsdale  p.  Nelson,'  ns 
establishing  the  necessity  of  notice  in  such  a  case,  for  there  much  more 
waa  claimed  than  a  right  to  remove  a  nuisance,  viz.,  a  right  to  con- 
struct a  work  on  the  plaintiff's  soil,  which  no  anthority  warranted ;  but 
Iiord  Wynford'e  dictum  is  in  favor  of  this  objection,  for  he  states  that  a 
notice  is  requisite  in  all  cases  of  nuisance  by  omission,  and  the  olik-r 
authorities  fully  warruit  tliat  opinion,  where  the  omission  is  the  non- 
removal  of  a  nuisance  erected  by  another.  Penmddock'a  Case  *  shows 
that  an  assize  of  guod  permitlat  proatemere  would  not  lie  against  the 
alienee  of  the  party  who  levied  it  without  notice.  The  judgment  in 
that  case  was  afOrmed  on  error ;  and  in  the  King's  Bench,  on  the  argu- 
ment, the  Judges  of  that  court  agreed  that  the  nuisance  might  be  abated, 
without  suit,  in  the  hands  of  the  feoffee ;  that  is,  ns  it  should  seem,  with 
DoUce ;  for  in  Jenkins's  Sixth  Century,  case  £7  (no  doubt  referring  to 
Fenruddock's  Case),  the  law  is  thus  stated:  —  A.  bnHds  a  bouse,  so 
that  it  hangs  over  the  house  of  B.,  and  is  a  nuisance  to  him.  A.  makes 
a  feoffment  of  his  house  to  C,  and  B.  a  feofibient  of  his  house  to  D., 
and  the  nuisance  continues.  Now  D.  cannot  abate  the  said  nuisance, 
or  have  a  guod  permiUat  for  it,  before  he  makes  a  requeet  to  C.  lo 
abate  it,  for  C.  is  a  stranger  to  the  wrong :  it  would  be  otherwise  if  A. 
continued  his  estate,  for  he  did  the  wrong.  If  nuisances  are  incressed 
after  several  feoSVnenU,  these  increases  arc  new  nuisances,  and  may  bo 
abated  without  request" 

We  think  that  a  notice  or  request  is  necessary,  upon  these  anthorities, 
in  the  case  of  a  nnisance  continued  by  an  alienee ;  and  therefore  the 
plea  is  bad,  as  it  does  not  state  that  such  a  notice  was  given  or  request 
made,  nor  that  the  plaintiff  was  himself  the  wrong-doer,  fay  having 
levied  the  nuisance,  or  neglected  to  perform  some  obligation,  by  the 
breach  of  which  it  was  created. 

LoBD  Abinqbr,  C.  B.,  observed,  that  it  might  be  neccssarj'  in  some 
cases,  where  there  was  such  immediate  danger  to  life  or  health  as  to 
render  it  unsafe  to  wait,  to  remove  witliout  notice ;  but  then  it  should 
be  so  pleaded  ;  in  which  the  rest  of  the  conrt  concurred. 

.  Sule  ahioluU. 

1  2  B.  ft  C.  302.  ■  S  Bep.  lOL 
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JAMES  BROWN  v.  STEPHEN  PERKINS  asd  Wifb. 

Ik  the  Sufkeme  Judicial  Court,  Massachusetts,  Notehbes,  1858. 

[Reported  in  13  Gray,  69,] 

Shav,  C.  J.^  This  is  an  action  for  breaking  and  entering  tlie  plain- 
lifl'B  shop,  and  destroying  various  articles  of  property.* 

The  defendants,  denying  the  facts,  and  putting  the  plaintiff  to  proof, 
insist  that  if  it  is  proved  that  they  were  chargeable  with  the  breaking 
and  entering,  it  was  justillable  by  law,  on  the  ground  that  the  shop  was 
n  place  used  for  the  sale  of  spirituous  liquors,  and  so  was  declared  to 
be  a  nuisance  ;  that  the}' had  a  right  to  abate  the  nuisance,  and  for  that 
purpose  to  break  and  enter  the  shop,  as  the  proof  shows  that  it  was 
done  ;  that  the  shop  contained  spirituous  liquors  kept  for  sale  ;  that  the 
so  keepiug  them  was  a  nuisance  by  statute ;  that  they  had  a  right  to 
enter  by  force  and  destroy  them ;  that  they  entered  for  that  purpose 
and  destroyed  such  articles,  and  did  no  more  damage  than  was  neces- 
sary for  that  purpose. 

The  judge  who  sat  at  the  trial  stated  that  he  ruled  the  law  and 
directed  the  Jurj*  as  stated  in  the  report,  subject  to  the  opinion  of  the 
whole  court,  and  when  many  other  points  were  raised,  be  stated  that  it 
might  be  more  convenient  to  report  the  whole  case,  so  far  as  contro- 
verted points  were  presented,  for  the  consideration  of  the  whole  court ; 
and  this,  it  was  understood,  was  assented  to  by  counsel. 

Passing  over  all  questions  as  to  the  plaintifTs  case,  and  coming  to 
the  JustiQcation  set  forth  in  the  answer,  the  court  are  of  opinion,  aller 
argument,  that  the  ruling  and  instructions  to  the  jury  were  not  correct 
in  matt«r  of  law. 

1.  The  court  arc  of  opinion  that  spirituous  liquors  are  not,  of  them- 
selves, a  common  nuisance,  but  the  act  of  keeping  them  for  sale  by 
statutp  creates  a  nuisance ;  and  the  only  mode  in  which  they  can  be 
lawfully  destroyed  is  the  one  directed  by  statute,  for  the  seizure  by 
warrant,  bringing  them  before  a  magistrate,  and  giving  the  owner  of 
the  property  an  opportunity  to  defend  his  right  to  it.  Therefore  it  is 
Bot  lawful  for  any  person  to  destroy  them  by  way  of  abatement  of  a 
common  nuisanoe,  and  a  fortiori  not  lawful  to  use  force  for  that 
purpose.' 

%  It  is  not  lawful  b;  the  common  law  for  any  and  all  persons  to 
abate  a  common  nuisance  merely  because  it  is  a  common  nuisance, 

1  Thii  MaUmeitt  at  the  deciiioD  mi  dnini  op  by  tha  chief  jaitiM  to  gnida  th«  oav  trial. 
Hi>  death  prevanled  the  vritinft  ont  of  ■  tnllcr  opinioa. 
1  Only  the  apinion  of  the  court  is  given — Ed. 
■  Hamilton  «.  Qoding,  M  Ua.  119  Accord.  —  El>. 
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though  the  doctrine  may  have  been  sometimes  stated  in  terms  so 
general  as  to  give  coontenance  to  this  supposition.  This  right  and 
power  ia  never  intrusted  to  individuals  in  general,  without  prooesa  of 
law,  by  way  of  vindicating  the  public  rigUt,  but  solely  for  the  relief  of  a 
paity  whose  right  is  obstructed  by  such  nuisance. 

3.  If  such  were  intended  to  be  made  the  law  by  force  of  the  statute, 
it  would  be  contrary  to  the  provisions  of  the  Constitution,  which  directs 
that  no  man's  property  can  lie  taken  from  him  without  compensation, 
except  by  the  judgment  of  his  peera  or  the  law  of  the  land ;  and  no 
person  can  be  twice  punished  for  the  same  offence.  And  it  b  dear 
that  under  the  statutes  spirituous  liquors  are  property,  and  entitled  to 
protection  as  such.  The  power  of  abatement  of  a  public  or  common 
nuisance  does  not  place  the  penal  law  of  the  Commonwealth  in  private 
hands. 

4.  The  true  theory  of  abatement  of  nuisance  is  that  an  individual 
cdtizen  may  abate  a  private  nuisance  injurious  to  him,  when  he  could 
also  bring  an  action ;  and  also,  when  a  common  nuisance  obstructs  bis 
Individual  right,  he  may  remove  it  to  enable  him  to  enjoy  tliat  right, 
and  he  cannot  be  called  in  question  for  so  doing.  As  in  the  case  of  the 
obetructton  across  a  highway,  and  an  unauthorized  bridge  over  a 
navigable  watercourse,  if  he  has  occasion  to  use  it,  he  may  remove  it 
by  way  of  abatement.  But  this  would  not  justify  strangers,  being 
inhabitants  of  other  parts  of  the  Commonwealth,  having  no  such  occa- 
sion to  Bse  it,  to  do  the  same.  Some  of  the  earlier  cases,  perhaps,  in 
laying  down  the  general  proposition  that  private  subjects  may  abate 
a  common  nuisance,  did  not  expressly  mark  this  distinction ;  but  we 
think,  upon  the  authority  of  modem  cases,  where  the  distinctions  are 
more  accurately  made,  and  upon  principle,  this  is  the  true  rule  of  law.' 
Lonsdale  v.  Nelson ;  *  Mayor  &c.  of  Colchester  v.  Brooke ; '  Gray  p. 
Ayres ;  *  State  «.  Paul.' 

1  Mayor  *.  Brook*,  T  Q.  B.  8T6-T;  IHmsi  t.  Patlej,  1(  Q.  B.  «S;  Batamu  •.  BUck,  18 
Q.  B.  STD;  Hubbvd  d.  Deniiig,  21  ConD.  SM;  Hamilton  t.  Goding,  U  He.  Hi;  CorthtU 
V.  Holmes,  8T  Ue.  34,  88  Ue.  ST6;  Clarh  >.  Ice  Co.,  SI  Uieh.  iOt;  Hopkina  «.  Crombu,  4 
N.  H.  ISO;  Amoikeag  Co.  «.  Goodkle,  M  N.  H.K;  Brown  v.  De  Graff,  N)N.J.40B;  Foit 
Co.  *.  Smitb,  30K.  Y.  U(kiiiM>);  Huroverv.  Bitson,  STBub.IDl;  Griffith  e.  HcCullum, 
U  Barb.  HL;  Uoody  i.  Supeivison,  IS  Bu-b.  S59;  Suta  v.  Piirotl,  Tl  N.  Ci.  311;  Field* 
V.  StokU}-,  99  Pa.  SOS;  State  if.  Faal,  S  R.  1. 185;  Sute  v.  Keena,  I  R.1. 1S7;  Bovden  t, 
Lewis,  1SB.I.  IBBi  LarHin  >.  rutlong,  DO  Wla.  BSl,  63  Wi*.  8U,  a.  o. ;  GodiaU  i .  ilcmiii(, 
U  Wis.  S8  Jeeonf. 

Qnntar  v,  Oear?,  1  Cal.  *82 ;  Barnham  o.  HotchkUa.  14  Conn.  811  [Mmblt)  \  Oatn 
V.  Blincoe,  2  Dana,  168  (atmblt);  Law  v.  Knowlton,  2B  Me.  128  [ttmbU);  OrsTea  ». 
Shattuck,  86  N.  H.  289  [aemble);  Hart  o.  Mayer,  9  Wend.  671  {tanlU)  ;  Wetmora 
0.  Tracy,  14  Wood.  2G0  {lemiU) ;  Meeker  i>.  Van  Renuelaer,  16  Weud.  S97  (lemiU)  i 
Renwick  v.  Horria,  7  Hill,  676  [itmhU]  Contra. 

Compare  Gerry  v.  Ellis,  1  Cush.  SOB  ;  Ely  v.  Supervisors,  38  N.  Y.  297  ;  Strickland  v. 
Woolworth,  S  Til.  &  C.  288;  Bung  v.  Schoneberger,  2  Watta,  23;  Jenkina  v.  Fowler, 
24  Pa.  308.  —  Ed. 

*  3  B.  &  C.  311,  312,  and  3  D.  &  R.  680,  667. 

■  7  Ad.  &  El.  N.  a  S7<t,  877.  •  7  Dana,  876.  *  6  R.  1. 18S. 
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&.  Ab  It  is  the  me  of  a  building,  or  the  keeping  or  BpiritnouB  liqnon 
in  it,  whicb  In  general  coDstitutes  the  nHisAuce,  the  ftb&temeDt  conBlsts 
in  patting  a  stop  to  anch  nse. 

6.  The  keeping  of  a  building  for  the  sale  of  lotoxicating  liquors,  if  a 
cnieance  at  all,  is  exclusively  a  oommon  nuisance ;  and  the  fact  that 
the  hQabands,  wives,  children  or  servants  of  an;  person  do  lYeqaent 
such  a  place  and  get  intoxicating  liquor  Uiere,  does  not  make  it  a 
special  nuisance  or  injurj  to  their  private  rights,  so  as  to  authorize  and 
justify  such  persona  in  breaking  into  the  shop  or  building  where  it  is 
thus  sold,  and  destroying  the  liqnor  there  found,  and  the  vessels  in 
which  It  may  be  kept ;  but  it  can  only  be  prosecuted  as  a  public  or 
common  nuisance  in  the  mode  prescribed  by  law. 

Upon  these  grounds,  without  reference  to  others,  which  may  be 
reported  in  detail  hereafter,  the  court  are  of  opinion  that  the  verdict  for 
the  defendants  nmat  be  set  aside,  and  a  Ifea  tried  had. 


JONES  V.  JONES. 

In  the  ExCHKQnxit,  April  29,  1862. 

[Bxporttd  in  1  fiurftfOM.^  CoUman,  1.] 

DecLARATiOM.  For  that  the  defendants  broke  and  entered  the 
dwelling-house  and  land  of  the  plaintiff,  situate  in  the  parish  of 
Llandewy  BreS,  in  the  county  of  Cardigan,  and  bounded  on  alt  sides 
thereof  by  certain  common  or  waste  lands  called  "  Llandewy  Brefl 
Mountain  or  Waste,"  which  said  dwelling-house  was  then  actually 
inhabited  by  the  plaintiff  and  his  family,  and  in  which  he  then  was ; 
and  then,  and  whilst  the  plaintiff  was  therein,  pulled  down  and 
destroyed  the  said  dwelling-house  and  the  fixtures  therein,  and 
assaulted  the  plaintiff  then  being  therein ;  and  then  by  so  pulling  down 
the  said  dwelling-house  endangered  the  lives  and  hurt  and  Injured  the 
persons  of  the  plaintiff  and  his  family,  and  ejected  and  expelled  them 
therefVom,  and  kept  them  so  expelled  for  a  long  space  of  time ;  and 
also  then  seized  and  took  away,  and  wrongfully  converted  to  their  own 
use,  and  destroyed  the  materials  of  the  said  house.  And  by  means  of 
the  premises  the  plaintiff  was  deprived  of  the  use  and  piossession  of  his 
said  house  and  land,  and  was  put  to  great  expense  in  procuring  another 
house  and  land,  and  was  and  Is  otherwise  injured. 

Xhird  plea.  As  to  breaking  and  entering  the  dwelling-house  and 
land,  and  pulling  down  and  destroying  the  dwelling-house  and  fixtures 
therein,  and  seizing  and  taking  the  materials  of  the  sud  house ;  that 
the  defendant  John  Jones,  at  the  time  of  the  alleged  trespasses,  was 
possessed  of  land,  the  occupiers  whereof  for  thirty  years  before  this  suit 
enjoyed,  as  of  right  and  without  interruption,  common  of  pasture  over 


.y  Google 


202  joins  V.   J05ES.  '  [CHAJ>.  t 

Ihe  said  land,  for  all  tbeir  cattle,  levant  and  oonchant,  upon  the  said 
land  of  the  defendant  John  Jones,  at  all  times  of  the  year,  aa  to  the 
aatd  land  appertaining ;  that  the  alleged  trespass  to  the  said  land  waa 
in  nse  by  the  defendant  John  Jones  of  the  said  ri^t  of  oommoa;  and 
because  the  said  house  had  been  wrongfully  erected  and  then  wsa 
wroi^olly  in  and  upon  the  said  land,  so  that  without  palling  down  the 
same  the  defendant  John  Jones  could  not  nse  or  enjoy  his  said  conimon 
of  pasture  in  and  throughoat  the  said  land  in  so  ample  and  beneficial 
manner  aa  he  otherwise  would,  might,  and  ought  to  have  done,  tbe 
defendant  John  Jones  in  his  own  right,  and  the  other  defendants,  as 
his  servaata  and  by  his  command,  necessarily  and  unavoidably  com- 
mitted the  alleged  trespasses  in  the  introductory  part  of  this  plea 
mentioned  in  removing  the  said  house,  doing  do  unnecessary  damage 
to  the  plaintiO'  on  the  occasion  aforesaid,  which  are  the  allied  tres- 
passes in  the  introductory  part  of  ttus  plea  mentioned. 

Demurrer,  and  Joinder  therein. 

Dowdeno^,  in  support  of  the  demurrer. 

Sannen,  contra.^ 

Cur.  ado.  vuU. 

The  Judgment  of  the  court  was  nowdelivered  by 

Chahkkl,  B.  The  question  [n  this  case  arises  on  a  demurrer  to  the 
third  plea,  to  which  the  pliuntiff  has  replied  as  well  as  demurred.  The 
decision  of  the  question  is  of  no  Importance  to  the  parties,  except  aa 
regards  the  matter  of  costs.  The  plea  was  impeached  principally  on 
the  authority  of  Perry  v.  Fitzhowe,*  which,  it  was  contended  by  the 
plaintiff,  was  precisely  in  point  One  member  of  the  court  Is  of  opinion 
that  that  case  may  be  distinguished  fVom  the  present,  and  that  the  prin- 
ciple Intended  to  be  there  laid  down  may  be  gathered  ftom  the  expla- 
nation of  that  case  by  Lord  Denman,  C.  J.,  when  delivering  tbe 
Judgment  of  the  Court  of  Exchequer  Chamber,  In  Harvey  v.  Bridges.* 
The  majority  of  the  court  are,  however,  of  opinion  that  Ferry  i>.  Pitz- 
bowe  is  not  distinguishable  &Y»m  the  present  case.  We  decline  to 
express  any  opinion  as  to  whether,  if  this  question  had  come  before  ns 
for  the  first  time,  we  should  have  concurred  in  the  Judgment  pronounced 
by  the  Court  of  Queen's  Bench  in  Perry  v.  Fitzhowe  ;  but,  seeiug  that 
tbe  question  is  of  no  importance  except  as  regards  costs,  we  think  it 
better,  as  the  court  is  not  unanimous,  to  abide  by  that  decision,  and 
leave  the  defendant,  if  dissatisfied  with  it,  to  take  the  cose  to  a  court 'of 
error.    Our  Judgment  will  therefore  be  for  the  plaintiff. 

Judffmetit /or  tfis  plaintiff^.* 

■  Tbe  aignmenta  of  counwl  ue  omitted.  ^  En. 

»  8  Q.  B.  757. 

»  14M.  4W.  487. 

*  Fcny  V.  Fitihoire,  8  Q.  B.  757  Aeeord.  But  \l  Dotic«  ii  firtt  givca  to  Uie  occn- 
pMit  of  the  hoiiie  to  det«rt,  and  he  penuta  in  reTmuning,  ths  owner  of  die  eueoieiit 
nMjr  pnll  doiru  tlie  hoiiM.  Darlea  v.  Witliami,  16  Q.  B.  516 ;  Lane  v.  Capiey,  *S1, 
t  Ch.  411. 
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BBILL  0.  FLAGLER. 

SCFBEHIt  COUST  OF  JUDICATTRB,   NeW  YoBK,   MaT,  1840, 

[Etpmltd  vn  S3  WendeB,  3M.] 

By  the  Court,  Nelson,  C.  J.>  The  Important  question  in  the  case, 
however,  ts  whether  the  facts  set  up  Iq  the  third  plea  constitute  a  bar 
to  the  actioiL  After  a  full  consideration,  I  am  of  opinion  they  do. 
The  demurrer  admita  that  the  dog  was  in  the  constant  habit  of  coming 
OD  the  premises,  and  about  the  dwelling  of  the  defendants,  day  and 
night,  turking  and  howling,  to  the  great  anndyance  and  disturbance  of 
the  peace  and  qaiet  of  the  family ;  that  the  plaintiff  was  fully  advised 
of  this  mischievons  propensity  of  the  animal,  and  wilTnliy  neglected  to 
conQne  him,  and  that  defendants,  unable  to  remove  the  nuisance  in  any 
other  way,  killed  him.  No  other  authority  than  the  experience  and 
observation  of  every  man  is  necessary  to  enable  him  to  determine  that 
the  matters  set  forth  in  this  plea  constitute  a  private  nuisance  to  the 
inmates  of  a  family,  and  upon  general  principles  justify  all  reasonable 
means  to  remove  it.  It  would  be  mocker>'  to  refer  a  partj-  to  his 
remedy  by  action  ;  It  la  far  too  dilatory  and  impotent  for  the  exigency 
of  tiie  case.  Whatsoever  unlawfully  annoys,  or  does  damage  to 
another,  la  a  nuisance,  and  may  be  abated  by  the  party  aggrieved,  so 
as  he  commits  no  riot  In  the  doing  of  it.  3  Black.  Gomm.  5.  At 
another  place,  p.  215,  the  learned  author  defines  it  to  be  anything  done 
to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of 
another.  The  erection  of  a  pig-sty,  lime-kiln,  privy,  smith-foi^, 
tobacco-raill,  tallow- (brnace,  and  the  like,  bo  near  a  dwelling-house 
that  the  stench  incommodes  the  family,  and  makes  tlie  air  unwhol&< 
some,  are  given  in  the  books  as  pertinent  Illustrations  of  the  rule 
whereby  the  injured  party  may  take  the  remedy  into  his  own  hands. 
See  Viner,  tit  Nuisance,  G.  &  W. 

In  the  case  of  Street  v.  Tugwell,^  an  action  was  brought  for  keeping 
dogs  BO  near  the  plaintiff's  dwelling-house  that  his  family  were  pre- 
vented from  Bleeping  during  the  night,  and  were  much  disturbed  in  the 
daytime.  There  was  a  verdict  for  the  defendant.  On  motion  for  a 
new  trial,  Lord  Eenjon  observed  that  he  knew  It  was  very  disagree- 
able to  have  sndi  neighbors,  and  that  cases  of  the  kind  bad  been  made 
the  subject  of  investigation  in  courts  of  Justice.  He  refused  a  new 
trial,  bat  intimated  that  if  the  nuisance  waa  continued  a  new  action 
might  be  broogbt  He  referred  to  a  case  in  Peere  Williams,  2d  voL 
p.  268,  where  the  plaintiff's  house  being  so  near  the  church  that  the 
five  o'clock  morning  belt  disturbed  her,  she  made  an  agreement  with 
the  chnrcbwardenB  to  erect  a  cupola  and  dock,  In  consideration  ol 
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which  the  five  o'clock  bell  Bhoald  not  be  rang.  Thb  was  deemed  « 
good  agreement,  and  the  Chancellor  granted  an  Injunction  to  atay  the 
ringing  of  the  belL  It  Is  worthy  of  remark  that  all  of  the  instances  to 
which  I  have  referred,  and  In  respect  to  which  the  general  principle  of 
law  Is  laid  down,  are  cases  of  erections  or  acts  of  themselves  lawful, 
that  is,  made  or  done  npon  the  party's  own  premises.  Even  there  he 
must  enjoy  his  property  in  such  a  nuumer  as  not  to  injare  that  of 
anotber  person.  Stc  ul«re  tuo,  vi  non  l<Bda8  a^t«num.  How  mach 
more  liberally  should  we  indnlge  the  application  of  the  rale,  the  exer- 
cise of  this  summary  remedy,  where  tiie  nuisance  is  fonnd  npon  the 
premises  of  the  party  aggrieved?  In  the  case  before  Lord  Kenyon,  if 
the  seven  pointers  had  been  suETered  to  remain  within  the  plaintiff's 
enclosures,  it  Is  not  to  be  doubted  but  that  tie  would  have  instantly 
granted  a  new  trial,  or  that  the  nuisance  might  have  been  abated  by  the 
destmction  of  the  animals,  if  necessary. 

Even  in  England,  where  the  owners  of  these  animals  are  In  some 
respects  peculiarly  privileged,  both  by  the  oommon  and  statute  law,  a 
party  is  fVequeutly  Justified  in  destroying  the  dogs.  It  has  been  held 
that  a  man  may  kill  a  dog  to  prevent  mischief  to  his  beast,  oven  when 
the  dog  Is  in  the  act  of  chasing  it  ftom  his  master's  enclosure.  6  Bacon, 
676.  So,  also,  to  prevent  dangers  to  himself.  Id.  The  keeper  also 
may  kill  a  dog  found  In  a  warren ;  Cro.  Jac.  45  ;  or  chasing  deer  in  a 
park,  though  he  might  have  been  taken  alive.     3  Lev.  28. 

In  the  case  of  Putnam  v.  Payne,  it  was  decided  that  any  person  is 
Justified  in  killing  a  ferocious  and  dangerous  dog  which  is  permitted  to 
ran  at  laige  by  the  owner  or  escapes  through  negligence,  he  having 
notice  of  his  vicious  disposition.    See  9  Johns.  B.  233. 

The  case  of  Wright  v.  Ramscot '  was  ti^spaas  for  killing  a  d(^.  The 
defendant  pleaded  that  the  mastiR  ran  violently  upon  a  dc^  of  one 
E.  B.,  and  did  then  and  there  bito  said  dog,  and  tliat  he,  as  his  servant, 
killed  the  mastiff  that  he  might  do  no  flirther  mischief.  The  plaintiff 
demurred  ;  and  It  was  conceded  by  Saunders,  on  the  argument,  that  if 
the  plea  had  stated  that  the  mastiff  could  not  have  been  otherwise 
taken  off,  it  might  have  justified  the  killing.  The  plea  under  consider- 
atiOQ  seems  to  have  been  drawn  with  an  eye  to  this  case ;  and  if  the 
peace  and  repose  of  a  man's  family  is  to  be  regarded  in  the  law  as  dear 
to  biro  as  the  life  of  a  common,  though  I  admit  often  useful,  domestic 
animal,  the  authority  Is  direct  in  support  of  it.  The  fact  is  expressly 
averred  that  the  dog  could  not  be  restrained  or  prevented  fVom  liaunting 
the  dwelling-house,  and  disturbing  the  family  by  an  incessant  barking 
and  howling  night  and  day,  by  a  resort  to  means  less  severe  than 
taking  his  life.  This,  I  admit,  is  a  very  material  averment,  and  the 
party  should  be  held  to  strict  proof.  A  needless  or  wanton  destruction 
of  Uie  animal,  even  to  prevent  an  acknowledged  mischief,  would  be 
unjustifiable.    Regarding,  however,  as  I  do,  the  facts  stated  In  the  plea 

1  1  Scnnd.  84. 
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■B  presenting  a  c&se  of  aeHoua  &nA  intolerable  nniaance,  of  wb!ob  tbe 
ovner  of  the  animal  occasioning  it  was  fblly  advised,  but  wtinilly 
n^lected  to  interfere ;  If  no  otlier  reasonable  means  conld  effectually 
remove  it  short  of  deatraction,  I  cannot  doubt  but  those  ueed  wore  fully 
Justified,  upon  established  principles  of  the  common  law.  The  act  was 
essential  to  the  tree  and  perfect  enjo}'ment  by  tbe  defendants  of  tlieir 
property,  as  well  as  to  tile  protection  and  comfort  of  their  families. 

CowTH,  J.,  cmicnrred. 

Bbokson,  J.  I  agree  that  the  Judgment  should  be  reversed,  because 
the  plea  was  a  good  bar  to  the  action,  and  also  because  Improper  erl- 
deoce  was  given  on  tbe  questioD  of  damages. 

JvdgmeTU  reverted,  and  judgment  for  j^int\fft  in  error  on  demurrer,* 

1  Bnwn  V.  Cuixnler,  9S  Tt  688;  Wooil  t.  Cbalk«r,  >1  Coon.  lU;  HnblMrd  «.  Pntion, 
BO  Hich.  Sai  Jlctord. 

By  alatulain  ume  jnrladEetioDi  >nj  on*  miy  kill  >  dog  nmohig  at  lug*  tirty  from  III 
viniaT'i  hoBi  and  ODaeecmpuilMl  bf  MJ  p«rMD.    Qrigfi  *.  IHHm,  U  Oh.  St.MI.  — Xo. 
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SECTION  VI.  (continued.) 

(l)  MlSCELLANBODS  EZOUBK*. 

GILBERT  1).  STONE. 
In  the  Kimo's  Bench,  TRnnir  Term,  1641. 

[Report^  ID  AUgn,  3S.] 

Ik  trespass  for  breakiDg  of  a  hoase  and  close,  the  defendant  pleaded 
that  duodecim  hominet  ignoti  modo  gverrino  armati  tantmn  minodan- 
tur  e»  jtiod  de  vita  sucb  amiaaione  dubitabat ;  aod  after  r&piirebatit  «t 
tompvlaabant  the  defendant  to  go  with  them  to  the  bouse,  guodque  ob 
timoreTA  minaruja  et  per  mandaium  et  covipidsionem  didorum  duo- 
decim homimim  he  did  enter  the  said  honse,  and  returned  immediately 
through  the  swd  close,  which  ia  the  same  trespass,  &c.  And  npon 
demnrrer,  without  ai^ument,  it  waa  adjudged  no  plea ;  for  one  cannot 
justify  a  trespass  upon  another  for  fear,  and  the  defendaot  hath 
remedy  against  those  that  compelled  him ;  also  the  manner  of  the 
pleading  was  nought,  because  he  did  not  ahow  that  the  way  to  the 
bonae  waa  through  the  close.' 


TAYLOR  V.  WHITEHEAD. 

Ih  the  King's  Bench,  June  2,  1781. 

IBtported  m  3  DoitgUu,  749.] 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff,  at  the 

parish  of  Otley,  in  Yorkshire,     The  defendant  pleaded :  1.  The  general 

1  Rupublica  v.  Sparhawk,  1  Dill.  363  [trnUt) ;  Float  v.  Fntuun  (Tt  IMS),  Tl  Atl.  B. 
IBSCoBtra. 

See  Y.  B.  37  Hen.  TI.  foL  87,  pi.  9fl.  "  Bat  then  it  is  to  be  noted,  that  aecnril; 
pririlegeth  only  quoad  jura  privata,  for  ia  alt  cues  if  ths  act  that  ihoald  delinr  a 
man  out  of  the  ueceasitj  he  a^nst  the  commonwealth,  necsmity  excuaeth  not :  fot 
privitegiam  noti  talti  e«nlra  Eempublieam ;  and  as  another  saith,  y»eftiitat  ptdliea 
major  ai  quam  prioata:  for  death  is  the  lut  and  farthest  point  of  particalar  neceaiity, 
and  the  laiv  impoieth  it  npOD  eveiy  subject,  that  he  prefer  the  titsent  service  of  hii 
prince  and  country  before  the  safety  of  hin  life.  As  if  in  danger  of  tempest  those  thit 
are  in  the  ship  throw  over  other  men's  goods,  they  an  not  answerable  :  bnt  if  a  man 
be  commanded  to  bring  ordnance  or  monition  to  reliere  an;  of  the  king's  tawua  that 
are  distressed,  then  he  cannot  for  an;  danger  of  tempest  jostify  the  throwing  of  them 
overboard,  for  there  it  holdeth  which  was  spoken  by  the  Boman  when  he  all^ni  the 
Mine  necessity  of  weather  to  hold  him  ftt>m  embarking,  Necaae  at  tU  tarn  turn  tit 
vivam."  —  Bacoh' i  SlrmaUt,  p.  32. 

In  Waller  v.  Parker,  6  Cold.  476,  the  plaintiO's  cotton  was  removed  by  the  defendant 
from  the  latter's  gin-house,  and  scsttet^d  in  a  lield,  under  threats  by  Confederate  sol- 
diers to  bum  both  cotton  and  gin.bause  if  he  refused  to  comply  with  their  demaixL 
This  doreia  was  held  to  be  an  eicnse  for  the  conversion  of  the  cotton.  —  £d. 
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issue.  3.  That  the  locus,  Ac,  lay  contiguous  to  a  lane  of  the  plaintiff's, 
aad  that  the  said  lane  was  adjoiaing  to  tlie  river  wharf ;  that  th« 
defendant  had  a  right  of  way,  by  preBcriptLon,  through  and  over  Ihe 
lai^c  ;  and,  that,  because  the  lane  sad  way  were  overflowed  with  viatof 
from  the  said  river  so  much  that  the  defendant  could  not  at  the  several 
times,  &c.,  past  or  repass,  he  did  necessarily  go  oat  of  the  said  way, 
as  near  to  the  said  way  se  he  possibly  could,  into,  through,  and 
over  it,  &a. 

.The  plaintiff  having  traversed  the  right  of  way  laid  in  the  special 
plea,  the  cause  was  tried  before  Lord  Lough^wrough ;  and  the  JU17 
found  for  the  plaintiff  on  tlie  general  issue,  and  for  the  defendant  on 
the  special  plea. 

Afterwards,  Feamly  obtained  a  rule  to  show  cause,  why  the  plaintiff 
should  not  be  at  liberty  to  enter  up  judgment  on  the  issue  found  for 
the  defendant,  notwithstanding  the  Qnding  of  the  jury,  on  the  ground, 
that,  in  point  of  law,  although  the  defendant  had  the  right  of  way 
through  the  plaintiff's  close,  he  was  not  entitled  to  go  upon  the 
adjoining  land  of  the  plaintiff,  when  the  way  was  out  of  repiur. 

X«e,  Davenport,  and  Wood,  for  the  defendant 

Walker,  Serjeant,  for  the  plaintiff.' 

Lord  Mansfield.  The  question  is  upon  the  grant  of  this  way. 
IS'ow  it  is  not  laid  to  be  a  grant  of  a  way,  generally,  over  the  land ; 
but  of  a  precise  specific  way.  The  grantor  says.  You  may  go  in  this 
particular  line,  but  I  do  not  give  you  a  right  to  go  either  on  the  right  or 
left.  I  entirely  ^ree  with  my  brother  Walker,  that,  by  common  law, 
he  who  has  the  use  of  a  thing  ought  to  repair  it.  The  grantor  may 
.  bind  himself ;  but  here  he  has  not  done  it.  He  has  not  undertaken 
to  provide  against  the  overflowing  of  the  river;  and,  for  ought  that 
appears,  thcU  may  have  happened  by  the  neglect  of  the  defendant. 
Highways  are  governed  by  a  different  principle.  They  are  for  the 
public  service,  and  if  the  usual  tract  is  impassable,  it  is  for  the  general 
good  that  people  should  be  entitled  to  pass  in  another  line. 

WiLLES  and  Asbhubst,  Justices,  of  the  same  opinion. 

Bdller,  Justice.  If  this  had  been  a  way  of  necessity,  the  question 
would  have  required  consideration,  but  it  is  not  so  pleaded.*  It  does 
not  appear  that  the  defendant  had  no  other  road.  There  can  be  no 
ground  for  a  repleader,  for  the  plea  is  substantially  bad ;  there  is  no 
fact  alleged  in  it  which  it  could  serve  any  purpose  to  deny,  or  go  to 
bsue  upon.  The  rule  made  cd>solute.* 

I  The  Btatenent  of  tbe  c««e  bu  been  ihortened,  and  tlie  ugnroenta  of  couukI  ara 
omitttd-  -—  En. 

*  There  ie  uo  dlitinction  in  the  cue  of  ■  vaj-  of  aectaatj.  Williama  v.  SaCTord, 
7  Bark  309.  —  Ed. 

>  Bullanl  V.  HarriMa,  4  M.  ftS«l.  887  ;  HoIdkss.  Bealey,  10  Wend.  S07  ;  Williamt 
o.  Saffoni,  7  Barb.  309  Aeaml. 

See  Arnold  e>.  Holbrooh,  L.  R.  8  Q.  B.  M  (bighwa;  with  limited  dedicntion). 

Bat  if  the  owner  of  land  anbject  to  a  priTBte  wa;  obstructs  the  najr,  the  owner  ol 
the  way  maj  go  txira  viam.     Hele;  v.  ColcoM,  G9  N.  H.  7.  —  Ed. 
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ROBERT  CAMPBELL  t>.   EXSIGN   RACE. 

Ix  TBS  Sdpreiie  Jddiciai.  Court,  Musachcsetts,  Seftehbeb,  1851. 

[RtporUd  in  7  Ciuhmg,  406.] 

Tbis  w&s  an  action  of  trespass  for  breaking  and  entering  the  jilain- 
tiffs  close  in  the  town  of  Mount  Washington,  and  was  tried  in  the 
Court  of  Common  Pleaa,  before  Byington,  J.  The  defendant  pleaded 
the  general  issue,  and  specified  in  defence  a  right  of  way  of  necesai^', 
resulting  from  the  Impassable  state  of  the  adjoining  highway,  by 
obstructions  with  snow. 

The  defendant  introduced  evidence  in  Hupport  of  Iiis  plea.* 

But  the  judge  ruled,  that  these  facts  constituted  no  defence  to  the 
action ;  and  a  verdict  having  been  returned  accoi'dingly  for  the  plaiatiff, 
the  defendant  alleged  exceptions. 

W.  Porter  and  J.  C.  Wolcolt,  for  the  defendant. 

I.  Sumner,  for  the  plaintiff. 

The  opinion  was  delivered  at  September  term,  1852. 

BiOKLOw,  J.  It  is  not  controverted  by  the  counsel  for  the  plaintiff, 
that  the  rule  of  law  is  well  settled  in  England,  that  where  a  highway 
becomes  obstructed  and  impassable  flrom  temporary  causes,  a  traveller 
baa  a  right  to  go  extra  viam  upon  adjoining  lands,  without  being  guilty 
of  trespass.  The  rale  Is  so  laid  down  in  ttie  elementary  books,'  and  it 
la  fully  supported  by  the  adjudged  cases.  Henn's  Case ;  Absor  v. 
French,'  Young  a.  ,*  Taylor  v.  Wbitehead,  Bullard  v.  Harrison.* 

Such  being  the  admitted  rule  of  law,  as  settled  by  the  English  author- 
ities, it  was  urged  in  behalf  of  the  plaintiff  in  the  present  case,  that  it 
had  never  been  recognized  or  sustained  by  American  authors  or  cases. 
But  we  do  not  flud  such  to  be  hct.  On  the  contrary,  Mr.  Dane,  whose 
great  learning  and  familiar  acquaintance  with  the  principles  of  the 
common  law,  and  their  practical  application  at  an  early  period  in  this 
commonwealth,  entitle  bis  opinion  to  very  great  weight,  adopts  the 
rule,  as  declared  in  the  leading  case  of  Taylor  v.  Whitehead,  which  be 
eaj'a  "  is  the  latest  on  the  point,  and  settles  the  law." '  And  so  Chan, 
cellor  Kent  states  the  rule.^  We  are  not  aware  of  any  case  in  which 
the  question  has  been  distinctly  raised  and  adjudicated  in  this  country ; 
but  there  are  several  decisions  in  New  York,  In  which  the  rule  has  been 
Incidentally  recognized  and  treated  as  well-settled  law.  Holmes  v. 
Seely,*  WiUiams  v.  Saiford,'  Newkirk  v.  Sabler."    These  anthorities 

*  The  stBtenwnt  of  defcuduit'*  endenc«  uA  the  argament  for  thi  pli^tiff  ara 
omitted.  —  Ed. 

■  8  B1.  Com.  8fl;  Woo]i7ch  on  VTtjt,  SO,  SI ;  >  CratM  Kg.  SB;  Wellbdored  op 
Wtj^  SB. 

*  B  Show,  2S.  *  1  Ld.  Baym.  TSS.  •  4  H.  &  8.  S87,  SM. 

•  Dane  Ab.  2B8.  1  8  Snit  Com.  424. 

•  10  Wand.  SOT.  •  7  Bwh  809.   .  »  9  Barb.  OBZ. 
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woald  aeem  to  be  quite  safflcleot  to  jnstify  ub  in  the  recognition  of  the 
rule.  But  the  -rule  itself  is  founded  on  the  established  principles  of 
the  common  law,  and  is  in  accordance  with  the  fixed  and  uniform 
nsage  of  the  commanit;.  Indeed,  one  of  the  strougest  ailments  in 
support  of  it  is,  that  it  has  always  been  practised  upon  and  acquiesced 
Id,  without  objection,  throughout  the  New  England  States.  This 
accoants  satisfactorily  for  the  absence  of  any  adjudication  upon  the 
qoestioD,  in  oar  oourts,  and  is  a  sufficient  answer  to  the  objection  upon 
this  ground,  which  was  urged  upon  us  by  the  learned  counsel  for  the 
plaintiff.  When  a  right  has  bceu  long  claimed  and  exercised,  without 
denial  or  objection,  a  strong  presumption  is  raised,  that  the  right  is 
well  founded. 

The  plaintiff's  counsel  ia  under  a  misapprehension  in  supirasing  that 
the  authorities  in  support  of  the  rule  rest  upon  any  peculiar  or  excep- 
tion^ principle  of  law.  They  are  based  upon  the  familiar  and  well- 
settled  doctrine,  that  to  justify  or  excuse  an  allied  trespass,  inevitable 
necessity  or  accident  must  be  shown.  If  a  traveller  in  a  highway,  by 
unexpected  and  unforeseen  occnrrences,  euch  as  a  sudden  flood,  heavy 
drifts  of  snow,  or  the  falling  of  a  tree,  is  shut  out  from  the  travelled 
paths,  so  that  he  cannot  reach  his  destination,  without  passing  upon 
adjacent  lands,  he  is  certaialy  under  a  necessity  so  to  do.  It  is  essen- 
tial to  the  act  to  be  done,  without  which  it  cannot  be  accomplished. 
Serious  inconveniences,  to  say  the  least,  would  follow,  especially  in  a 
climate  like  our  own,  if  this  right  were  denied  to  those  who  have  occa- 
sion to  pass  over  the  public  ways.  Not  only  would  intercourse  and 
business  be  sometimes  suspended,  but  life  itaelf  would  be  endangered. 
In  hilly  and  mountainous  regions,  as  well  as  in  exposed  places  near  the 
sea  coast,  severe  and  unforeseen  storms  not  unfrequently  overtake  the 
traveller,  and  render  highways  suddenly  impassable,  so  that  to  advance 
or  retreat  by  the  ordinary  path,  is  alike  impossible.  In  such  cases,  the 
only  escape  is,  by  tuiming  out  of  the  usually  travelled  way,  and  seeking 
an  outlet  over  the  fields  adjoining  the  bighwaj'.  If  a  necessity  is  not 
created,  under  such  circnmstances,  sufficient  to  justify  or  excuse  a 
traveller,  it  is  difl^cult  to  Imagine  a  case  which  would  oome  within  the 
admitted  rule  of  law.  To  bold  a  party  guilty  of  a  wrongful  invasion 
of  another's  rights,  for  passing  over  land  adjacent  to  the  highway, 
nnder  the  pressure  of  such  a  necessity,  would  be  pushing  individual 
rights  of  property  to  an  unreasonable  extent,  and  giving  them  a  pro- 
tection beyond  that  which  finds  a  sanction  in  the  rules  of  law.  Such 
a  temporary  and  unavoidable  use  of  private  property,  must  be  regarded 
as  one  of  those  incidental  burdens  to  which  all  property  in  a  civilized 
commnnity  Is  subject.  In  fact,  the  rule  is  sometimes  justified  upon 
the  ground  of  public  convenience  and  necessity.  Highways  being 
established  for  public  service,  and  for  the  use  and  benefit  of  the  whole 
community,  a  due  r^ard  for  iba  welfare  of  all  requires,  that  when 
temporarily  obstructed,  the  right  of  travel  should  not  be  interrupted. 
Id  Uie  wonls  of  Lord  Mansfield,  "  it  is  for  the  general  good  that  jKople 
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should  be  entitled  to  pass  in  another  line."  It  is  a  maxim  of  the  coiih 
mon  law,  that  vbere  puUic  Gonvenience  and  neoeesity  eome  iu  conflict 
trith  private  right,  the  latter  must  yield  to  the  former.  A  person  trav- 
elling  on  a  higWay,  is  in  tlie  exercise  of  a  public,  and  not  a  private 
right.  If  he  is  compelled,  by  impassable  obstmctionB,  to  leave  the 
way,  and  go  upon  adjoining  lands,  he  is  still  in  the  exercise  of  the 
same  right.  The  rule  does  not,  therefore,  violate  the  principle  that 
individual  convenience  must  always  be  held  subordinate  to  private 
rights,  but  clearly  falls  within  that  maxim,  which  makes  public  con- 
*  venience  and  neceasity  paramount. 

It  was  nrged  in  argument  that  the  effect  of  establishing  this  nile  of 
law  would  be  to  appropriate  private  property  to  pnblic  use  without 
providing  any  means  of  compensation  to  the  owner.  If  snch  an  acci- 
dental, occasional  and  temporary  nse  of  land  can  be  r^arded  as  aa 
appropriation  of  private  property  to  a  public  use,  entitling  the  owner 
to  compensation,  which  may  well  be  doubted,  still  the  decisive  answer 
to  this  objection  is  quite  obvious.  The  right  to  go  extra  viam,  in  caae 
of  temporary  and  impassable  obstructions,  being  one  of  the  legal  inci- 
dents or  consequences  which  attaches  to  a  highway  through  private 
property,  it  must  be  assumed,  that  the  right  to  the  use  of  land  adjoin- 
ing the  road  was  taken  into  consideration  and  proper  allowance  made 
therefor,  when  the  land  was  originally  appropriated  for  the  highway, 
and  that  the  damages  were  then  estimated  and  fixed,  for  the  private 
injury  which  might  thereby  be  occasioned. 

It  was  also  suggested,  that  the  statutes  of  the  commonwealth,  im- 
posing the  duty  on  towns  to  keep  pnblic  ways  in  repair,  and  rendering 
them  liable  for  damsges  occasioned  by  defects  therein,  furnish  ample 
remedies  in  cases  of  obstructions,  and  do  away  with  the  necessity  of 
establishing  the  rule  of  the  common  law  in  this  commonwealth,  which 
gives  the  right  in  such  cases  to  pass  over  adjacent  lands.  But  this  is 
not  so.  Towns  are  not  liable  for  damages  in  tht^e  cases  to  which  this 
rule  of  the  common  law  would  most  frequently  be  applicable  —  of  ob- 
structions, occasioned  by  sadden  and  recent  causes,  which  have  not 
existed  for  the  space  of  twenty-fonr  hours,  and  of  which  the  towns 
have  had  no  notice.  Besides ;  the  statute  liability  of  towns  does  not 
extend  to  damages  such  as  would  ordinarily  ai-ise  from  the  total 
obstruction  of  a  highway  ;  being  expressly  confined  to  cases  of  bodily 
injuries  and  damages  to  property.*  Canning  v-  Williamstown,*  Hai^ 
wood  V.  Lowell,*  Brailey  v.  Southlmroogh.* 

From  what  has  already  been  said,  the  limitations  and  restrictions  of 
the  right  to  go  upon  adjacent  lands  in  ease  of  obstrnctions  in  the  high- 
way can  be  readily  inferred.  Having  its  origin  iu  necessity,  it  must  be 
limited  by  that  necessity ;  ceeaante  ratione,  ceitat  ipsa  lex.  Such  a 
right  is  not  to  be  exercised  from  convenience  merely,  nor  wlien,  by  the 
exercise  of  due  care,  after  notice  of  obBtmctions,  other  ways  may  be 

1  St  1850,  c  S.  ■  1  Ciub.  IGl.         *  I  Cnib.  310.         *  6  Ciub.  liL 
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selected  and  the  obetnictions  avoided.  But  it  is  to  be  conflned  to 
those  cases  of  inevitable  necessity  or  unavoidable  accident,  arising 
from  sudden  and  recent  causes  which  have  occasioned  temporary  and 
impassable  obstructionB  in  the  highn&y.  What  shsll  constitute  such 
inevitable  necessity  or  unavoidable  accident,  must  depend  upon  the 
vsrioas  circnmstances  attending  each  particular  case.  The  nature  of 
the  obstruction  in  the  road,  the  length  of  time  during  which  it  has 
existed,  the  vicinity  or  distance  of  other  public  ways,  the  exigencies 
of  the  traveller,  are  some  of  the  many  considerations  which  would 
enter  Into  the  Inqniryt  and  upon  which  it  is  the  exclusive  province  of 
the  Jury  to  pass,  in  order  to  determine  whether  any  necessi^  really 
existed,  which  would  Justify  or  excuse  the  traveller.  In  the  case  at 
bar,  this  question  was  wholly  withdrawn  fh>m  the  consideration  of  the 
jury,  by  the  mling  of  the  court  It  will  therefore  be  necessary  to  send 
the  case  to  a  new  trial  in  the  Court  of  Common  Pleas. 


HAW  V.  PLANNER. 

Iff  THE  Euio's  Bench,  Michablhas  Terh,  1642, 

[Reported  in  2  Ktbit,  IM] 

Im  trespass  the  defendant  JustiQed  as  churchwarden  that  he  pulled 

off  the  plaintiff's  hat,  he  sitting  covered  in  the  church,  in  time  of  divine 

service,  on  which  the  plaintiff  demurred,  because  the  defendant  pleads 

not  gnilty  to  all  preter  inaultum,  and  as  to  that,  that  he  put  off  his  hat, 

and  gave  it  him  in  his  hand  que  est  eadem  and  per  Curiam,  this  is  a 

good  Justification ;  and  so  to  switch  boys  playing  in  the  churchyard, 

or  any  disturbers  of  the  peace  in  time  of  divine  service,  prcBter  Twisdxn, 

who  held  this  an  assault,  and  the  churchwarden  might  as  well  take 

him  a  box  on  the  ear,  but  there  being  a  request  first  made  by  the 

churchwarden,  it  is  a  good  Jastiflcatjon. 

Judgment  pro  defendant.    2iil  capiat  per  THllam. 

>  HBim'a  Can,  W.  Jones,  SOS ;  Yonng  v.  Wtteipwk,  1  Ld.  Ktf .  725  ;  Ctnj  v. 
Bai,  fiS  CaL  IBS;  Holmes  t.  Sedj,  19  Wend.  507,  514 :  WillUnu  «.  SaSbid,  7  Barb. 
S09,  Sll  ;  Kewkirk  e.  Sabler,  6  Barb.  6G2,  655  ;  RnpabUca  v.  Sparbawk,  1  Dall.  S57, 
SS3  ;  Mor«7  v.  Fitxgerald,  5S  Tt  1S7  Accord. 

jt  fortiori,  it  the  ohstnctton  is  caused  b;  the  adjoining  landowner,  an  entry  npon 
his  land  is  allowed,  Abeor  v.  French,  2  Show.  28.  See  also  the  analogons  caaea, 
Eaatcra  Co.  b.  Dorling,  fi  C.  B,  H.&  SUi  UanbaU  v.  UUeswatar  Co.,  L.  E.  7  Q.  B. 
188.— Ed. 
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GLEVEE  V.  HYNDE  akd  Otheeb. 
Im  tbe  CoHuoif  Behch,  Michaelmas  Tbbh,  1671. 

{Repoiiedin  I  Modem  Reporti,  1G8.] 

Gleteb  brought  an  action  of  trespass,  of  assault  and  battery,  against 
Elizabeth  Hynde  and  six  others,  for  that  they  at  York-castle,  in  the 
CODuty  of  York,  him,  the  said  plaintUT,  with  force  and  arma  did  aaaault, 
beat,  and  evil-entreat,  to  his  damage  of  one  hundred  pounds. 

The  defendants  plead  to  tbe  vi  et  wmis,  not  guilty ;  to  the  assault, 
beating,  and  evil-en  treating,  they  say,  that  at  such  a  place,  In  the 
county  of  Lancaster,  one  Jackson,  a  curate,  was  performing  tbe  rit«s 
and  funeral  obsequies,  according  to  the  usage  of  the  Church  of  England, 

over  the  body  of ,  there  lying  dead,  and  ready  to  be  buried ;  and 

that  then  and  there  tbe  plaintiff  did  maliciously  disturb  btm ;  that  they, 
the  defendants,  required  bim  to  desist;  and  because  he  would  not, 
that  they  to  remove  him,  and  for  the  preventing  of  further  disturbance, 
moUiter  ei  manus  imposueru>it,  &c,,  quoe  est  eadem  tranagresiio  f 
ahaque  hoc  that  they  were  guilty  of  any  assault,  &c.,  within  the  county 
of  York,  or  anywhere  else  extra  comitatum  JjancaslricB.  The  plaintiff 
demurs. 

Turner,  for  the  plaintiff.  The  defendants  do  not  show  that  they  had 
any  authority  to  lay  hands  on  the  plaintiff;  as  that  they  were  constables 
or  cfiurchwardens,  or  any  officers ;  nor  do  they  justify  by  tbe  authority 
of  any  that  were.  If  they  had  pleaded,  that  they  laid  hands  on  him  to 
carr}'  him  before  a  justico  of  peace,  perhaps  it  might  have  altered 
the  case.  Tbe  plaintiff  here,  if  be  be  faulty,  is  liable  to  ecctesiastJcal 
censure ;  and  the  statute  of  1  Philip  &  Mar}-,  c.  8,  provides  a  remedy 
Id  such  cases. 

Jones,  contra.  If  tbe  statute  of  Philip  &  Mary  did  extend  to  tbia 
case,  yet  it  does  not  restrain  other  ways  that  the  law  allows  to  punish 
the  plaintjff,  or  keep  him  quiet.  Our  Saviour  himself  has  ^ven  us  a 
precedent;  be  whipped  buyers  and  sellers  out  of  the  Temple;  which 
act  of  buying  and  selling  was  not  so  great  an  impiety,  as  to  disturb  the 
worship  of  God  in  the  very  act  and  exercise  of  it. 

The  CooRt.  The  statute  of  1  Philip  &  Mary  concerns  preachers 
only ;  but  there  is  another  Act,  made  1  Eliz.  o.  2,  f.  9,  that  extends  to 
all  men  in  orders  that  perform  any  part  of  the  public  service.  But 
neither  of  these  statutes  take  awaj-  the  common  law.  And  at  the  com- 
mon law,  any  person  there  present  might  have  removed  tbe  plaintilT; 
for  they  were  all  concerned  in  the  service  of  God  that  was  then  per- 
forming ;  so  that  the  plaintiff  in  disturbing  it,  was  a  nuisance  to  them 
all ;  and  might  be  removed  by  the  same  rule  of  law  that  allows  a  man 
to  abate  a  nuisance. 

Whereupon  Judgment  was  given  for  the  defendant,  nisi  causa,  &c} 
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IRELAND  V.  ELUOTT. 
Im  the  Supbeke  Court,  Iowa,  Jaxuabt  22,  1S58. 

[Reporled  in  S  Iowa  Reportt,  478.] 

Tma  Bction  vas  brought  to  recover  dami^eB  for  an  assault  ood  bat- 
tery upon  the  plaintiff  by  the  defendant  The  ]ary  rendered  a  verdict 
m  favor  of  the  defendant,  from  which  the  plaintiff  appeals.* 

C.  Ben  Darmiif  for  the  appellant. 

No  appearance  for  the  appellee. 

Woodward,  J.  The  plaintiff  requested  the  court  to  instruct  the 
Jury,  that :  "  No  amount  of  words,  will  jnetify  ao  aesaalt,  or  an  as- 
eault  and  battery,"  which  the  court  gave,  with  the  following  qualifica- 
tion :  "  This  is  so  in  criminal  cases,  but  if  the  jury  find  in  tliis  action, 
that  Ireland,  by  abusive  words  and  threatening  conduct,  brought  the 
battery  on  himself,  it  is  a  defenc-e."  The  plaintiff  further  requested  the 
court  to  instruct  the  jury,  that :  "  Words  alone,  do  not  constitute  such 
wrongful  acts,  as  to  justify  an  assault  and  battery,"  which  the  court 
gave,  but  with  this  modiflcation ;  "  Unless  the  woi-ds  were  such  as  to, 
(and  were  so  intended  and  designed,)  cause  a  prudent  man  to  lose  his 
reason  tor  the  time,  and  if  the  battery  was  not  more  excessive  than  the 
provocation.  In  such  case,  it  is  a  defence  in  a  civil  action  for  dam- 
ages, provided  the  plaintiff  was  the  wrong-doer." 

The  time  permits  but  a  brief  attention  to  the  question  here  presented, 
and  in  truth.  It  requires  but  a  word.  Provoking  and  insulting  lan- 
guage, constitute  a  defence  to  acts  of  violence,  in  a  civil  action,  no 
more  than  in  a  criminal  prosecution.  The  farthest  that  the  law  has 
gone,  and  the  farthest  that  it  can  go,  whilst  attempting  to  maintain  a 
rule,  IS  to  permit  the  high  provocation  of  language,  to  be  shown  as  a 
palliation  for  the  acts  and  results  of  anger ;  that  is,  in  legal  phrase,  to 
be  shown  in  mitigation  of  damages.  Thus  far  the  law  has  gone  and 
no  farther.  Language  which,  in  its  nature,  tends  generally  to  excite 
the  angry  passions  of  men,  is  admitted  in  evidence,  ns  an  extenua- 
tion, but  never  as  a  justification  or  defence,  either  in  a  criminal,  or 
civil  cause.* 

The  jndgment  of  the  District  Court  is  reversed,  and  the  cause  is 
remanded. 

>  n»  ttatamwit  of  th«  cue  !•  kbridgcd,  ud  »  portion  of  tha  opluiMi  ii  omitted.  —  En. 

■  Perkiu  ■>.  TiDgliaii,  5  ScoU  K.  B.  SBl,  88fl  (tmilt);  Cunhmui  «.  Rtkq,  1  Storj,  SI; 
Bobrbkckv.  PallmanCo.,  ISSFcd.  T9T;  ArmiloDg  «.  Little,  1  Pennsw  [Del.),  2JSS;  Suggs  o. 
Aodenion,  19  Ga.  161;  Berkncr  i.  Dannenberg,  US  G>,  SM,  118  Ga.  886  (but  i«,  conlro, 
Tncker  e.  Walters,  TB  Ga.  331);  Sorgeofrer  v.  Schroeder,  16  Hi.  39T;  Giiler  v.  Witiel,  89 
111.  3S2;  Scott  V.  Fleming,  IS  111.  Ap.  B39:  Irlb«:k  r.  Bierl,  101  Iowa,  840;  Ooaeher  v. 
JimieBon,  134  Uich.  31;  Xatnj  v.  Boyne,  43  Ho,  4TS;  Burlej  v.  Henefee,  129  Ho.  Ap. 
BIS;  Bothv.  Slobodien(N.  J.  1909},  flO  Atl.  R.G9;  Kejea  r.  Devlio,  8  E.  D.  Sm.  518;  Kill 
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M.  C.  REESE  V.  LINDA  BARBEE. 

In  thx  Supreme  Cookt,  Mississifpi,  October,  1883. 

[Reported  in  Bl  Miuiuippi  Eeporlt,  IB).] 

CHAUiERfi,  J.,  delivered  the  opinion  of  the  court* 

This  case  waa  heretofore  before  as  and  will  be  found  with  the  facts 
briefly  stated  in  60  Miss.  906.  The  case  has  here  been  tried  the  second 
time  in  the  court  below,  and  has  resulted  in  a  verdict  of  nine  hundred 
and  seventy-six  dollars  for  the  plaintiff,  from  which  the  defendant 
appeals.  The  only  assigtiment  of  error  presented  is  to  the  action  of 
the  court  below  in  instructing  the  Jury  that  drunkenness  of  the  defend- 
ant at  the  time  of  the  comiulssion  of  the  assault  was  no  defence  against 
tbe  action  for  damages,  but  was  "  an  element  aggravating  said  assault" 
The  addition  of  the  words,  "  an  element  aggravating  said  assault,"  it 
is  insisted,  was  erroneous,  since  as  the  defendant  would  have  been 
fully  liable  for  his  acts  if  sober,  he  could  not  be  more  so  if  drunk. 
The  language  of  the  instruction  is  to  be  found  in  many  text-books,  but 
their  use  in  criminal  cases  is  censured,  and  we  think  properly  so,  in 
Mctntyre  v.  People,*  and  other  cases.  Larceny  is  larceny,  and  man- 
slaughter is  manslaughter,  whether  committed  by  a  sober  or  drunken 
man:,  and  the  one  offence  cannot  be  raised  to  robbery  nor  the  other  to 
murder  by  the  fact  of  the  intoxication  of  the  guilty  person.  We  have 
found  no  case  adjudicating  the  point  in  a  civil  case  except  as  to 
actions  of  slander,  as  to  which  the  authorities  differ,'  but  we  think  the 
iostruction  was  certainty  correct  under  the  facts  of  this  case.  Here  a 
pregnant  woman  was  advanced  upon  by  a  drunken  man,  pointing  a 
drawn  pistol  at  her  and  threatening  to  shoot.  The  terror  into  which 
she  was  thereby  thrown  was  undoubtedly  Increased,  and  the  disastrous 
consequences  which  thereupon  ensued  perhaps  rendered  more  inevi- 
table, by  reaspn  of  the  intoxicated  condition  of  her  assailant,  since 
that  condition  of  Itself  was  well  calculated  to  increase  her  terror.  It 
was  fitting,  therefore,  that  the  Jury  should  be  told  that  the  intoxica- 
tion was  an  aggravation  of  the  tort*  Jitdgment  affirmed. 

ff.  Toiim*ii«,seiT.T.3M;  HarMv.Scu«,  B1S.C».634;  ttaDicI  «.  Qiln,  108  Tiud.  «2; 
Ooldamith  e.  Joy,  61  Tt.  48S;  Wille^  >.  Carpenter,  M  Vl.  218;  Ifarfolk  Co.  v.  Brams 
(Ti.  1909),  63  S.  E.  B.  lOlS;  Andenan  •.  UinhaU  (Court  <rf  Sutlon,  1836^  IS  8.  1130 

UiDfltleii.  Self,  116  La.  HOT;  LIuna  v.  Lug,  W  HIM.  409  (statutoi?)  Ctmfni.  — Ep. 

1  Only  the  opinion  of  the  conrt  b  given —  Ed. 

*  38  111.  514. 

■  See  Towiiihend  on  Slander  and  Libel,  %  249. 

'  CommoDWMlth  v.  Malone,  111  Hut.  29S  Accord.  — En, 
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RUTEE  B.  FOX. 
In  the  Svp&eus  Cocbt,  Iowa,  June  Txbm,  1877. 

[Rtported  in  40  Ttaca  Report,  13!  ] 

The  plaintiff  avers  in  her  petition  that  the  defendant  aseanlted  and 
beat  her  with  a  pitchfork,  whereby  she  Buataioed  great  injuries.  Trial 
by  Jury.     Verdict  for  plaintiff  for  {200.     Defendant  appeals. 

Adahs,  J.  I.'  The  defendant  &eked  an  instruction,  which  is  in  the 
following  words :  "If  you  find  from  the  evidence  that  plaintiff  was 
injured,  or  contributed  to  her  injury,  by  her  own  act  or  negligence, 
defendant  would  not  be  liable  for  assault  and  hatteiy  upon  Iter,  and 
plaintiff  cannot  recover."  The  court  refused  to  give  the  instruction, 
and  the  refusal  ia  assigned  as  error. 

The  doctrine  of  contributory  negligence  has  no  application  in  an 
action  for  assault  and  battery.  There  can  be  no  contributory  negli- 
gence except  where  the  defendant  has  been  guilty  of  negligence  to 
which  the  plaintiffs  negligence  could  contribute.  An  assault  and 
battery  is  not  negligence.  The  former  is  intentional ;  the  latter  ia 
unintentional.  Affirmed.* 


PARLET  V.  BOWMAN. 

HlLART  T£SM,  1649. 
[BtforUd  in  3  RoUt'*  AbridgmerU,  567.] 
Ik  trespass  for  breaking  his  house,  if  the  defendant  pleads  that  her 
di^hter  was  retained  in  the  service  of  the  said  plaintiff,  and  was  very 
ill  in  the  said  house  while  in  the  service  of  the  plaintiff,  and  that  the 
defendant,  her  mother,  entered  the  said  house  to  see  her  daughter, 
which  is  the  same  trespass ;  this  is  not  a  good  justification  without  the 
license  of  the  owner  of  the  house,  or,  at  least,  without  asking  permis- 
aion  to  see  her  daughter.    Adjut^ed  on  demurrer.* 

^  Only  M  mDob.  of  the  cms  h  relate*  to  thia  point  ia  giTan,  —  Ed, 

*  KcQhM  e.  Campbell,  101  Fed.  BSa;  Lue;  v.  Lonuvill*  Co.,  Ua  Fed.  IH;  StainmeU 
■.  KeUr,  79  lad.  US;  WUtehead  t.  Hathaway,  SG  Ind.  8fi;  Nonu  «.  Cawl,  90  lad.  US; 
B«Thalt  I.  Wright,  45  Ohio  St.  ITT  {umblt)  Accord.  —  En. 

*  A  hoebaiid'i  deaira  to  attaod  Che  funeral  of  h>a  wife  in  a  etranger'e  bonae  gJTee  him  no 
right  to  enter  the  honae  againet  the  will  of  the  atcanger.    Neilson  v.  Brown,  13  B.  I.  IBl. 

A  prieet  who  deairea  to  administei  Che  gacramuit  of  penance  (a  a  aick  penon  raqaiwtlag 
it,  mar  oo'  ■*■>  ''>*'  aocoQDt  jnatif r  the  nee  of  force  in  ejecting  from  tho  room  a  paiton  who 
ia  lawtnllj  thai*.    Cooper  «.  McKanna,  134  Maie.  8S4.  —  Ed. 
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ASHTON  V.  JENNINGS. 

Ik  the  Kino's  Bench,  Micbaeluas  Terh,  1675. 

[Rtporttd  in  Freeman,  393.] 

It  was  held,  in  an  action  of  battery,  ttiAt  it  was  no  good  Jnotifica- 

tioa  for  a  luetice  of  peace's  wife,  that  the  plaintiff,  being  a  doctor  of 

divinity's  wife,  did  go  before  tier  at  a  funeral,  and  slic  did  moUiter 

manus  imponere,  to  pull  her  back  into  her  place ;  for,  as  Wtlde  said, 

if  that  should  be  held  a  good  plea,  at  every  funeral  there  would  be 

nothing  but  scuffling  for  places.' 


THE  EARL  OF  ESSEX  v.  CAPEL. 
At  Nm  Fbids,  bepobe  Lobo  Ellenborouoh,  C.  J.,  1809. 

[Rtporttd  in  4  CamjAeiee  Lives  oftke  Chief  Jiutiat  (3d  ed.),  339.^ 
An  action  being  brought  by  the  Earl  of  Essex  against  the  Honor- 
able and  Reverend  Mr.  Capel,  which  charged  that  the  defendant  had 
committed  a  trespass  in  breaking  and  entei-ing  his  grounds,  called 
Casbiobury  Park,  and  with  horses  and  hounds  destroying  the  grass 
and  herbage,  and  breaking  down  his  fences,  the  defendant  justifled, 
that  the  fox  being  a  noxious  animal  and  liable  to  do  mischief,  he,  for 
the  purpose  of  killing  and  destroying  him,  and  as  the  most  effectual 
means  of  doing  so,  broke  and  entered  the  park  with  hounds  and  horses, 
and  hunted  the  fox.  Replication,  that  his  object  was  —  not  to  destroy 
the  fox,  but  the  amusement  and  diversion  afforded  by  the  chase. 
After  two  witnesses  had  been  examined.  Lord  EUenborough  inter- 
rupted the  further  progress  of  the  cause  ;  — 

"  This  is  a  contending  against  all  nature  and  conviction.  Can  it  be 
supposed  that  these  gentlemen  hunted  for  the  puqiose  of  killing  ver- 
min, and  not  for  their  own  diversion  ?  Can  the  jury  be  desired  to  say, 
upon  their  oaths,  that  the  defendant  was  actuated  by  any  other  motive 
than  a  desire  to  enjoy  the  pleasures  of  the  chase?  The  defendant 
says  that  he  has  not  committed  the  trespass  for  the  sake  of  the  diver- 
sion of  the  chase,  but  as  the  only  effectual  way  of  killing  and  destroy- 
ing the  fox.  Now,  can  any  man  of  common  sense  hesitate  in  saying 
that  the  principal  motive  was  not  the  killing  vermin,  bnt  the  sport?  It 
is  a  sport  the  law  of  the  land  will  not  justify,  without  the  consent  of 
the  owner  of  the  land,  and  I  cannot  make  a  new  law  accommodated  to 

>  See  Ooodwin  b.  Avery,  S6  Conn.  GSG.  —  Ed. 

*  Chittj, 0«me Law*  (2d  ed.),  31  n.  I/);  Locke,  Gune  Uwi  ([>Ui «d. ),  45  B.  c  —  En. 
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the  pleasures  and  amuBeineDts  of  these  gentlemen.  The?  may  destroy 
Buch  noxious  animals  as  are  injurious  to  the  Commonwealth,  but  tbe 
good  of  the  public  must  be  the  governing  caotive."  * 

>  Home  r.  Oldacre,  1  Stark,  til  ;  Pkul  v.  Sammerhafw,  1 Q.  B.  D.  S  ;  Glenn  v. 
)Li.ji,  1 11L  Ap.  176  Aeeord. 

8«e  Geasb  v.  U;iinii,  Cro.  Jac.  S21,  2  Bulst.  60,  BrownL  224  ;  MiUen  r.  Fandtje, 
Popb.  161;  L'alUnti'.  Roll,  2  W.  BI.  900;  Gandry  c.  Feltbam,  IT.  B.  »34;  HcConkv 
B.  Siogletoo,  2  Mill*,  C  B.  241;  BrougfatoD  d.  Singleton,  2  N,  k  McC.  838;  Fiipp  v. 
HukU,  1  StTob.  176.  —Ed. 
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SECTION  VI.    (coTUinved). 
(;')  Aksesi  witbout  Wakrint. 

ANONYMOUS. 
MiCHABLUAB  Terh,   1489  OB  1490. 
[lUporUdin  Ytar-Boot,  i  Hnrg  VU ..folio  t,  placitum  13] 
Ons  couDted  in  trespass  that  tbe  defendant,  such  a  day  and  year, 
with  force  and  aims,  aBsaulted  the  plaintiff,  and  wounded  him,  and 
imprisoned  him  for  the  space  of  a  day,  &c.    And  the  defendant  justi- 
fies the  wounding,  because  the  plaintifT  assaulted  him  the  same  day 
and  year,  in  the  eame  place,  and  the  tort  that  he  had  was  of  his  own 
wrong  and  in  his  defence.     And,  as  to  the  imprisonment,  he  says  that 
he  was  constable  in  the  said  vill,  and  because  tbe  plaintiff  assaulted 
him,  and  broke  the  peace,  he  took  Lira  and  carried  him  to  jail  to  pre- 
serve the  peace.    And  this  was  held  a  good  plea  by  tbe  whole  court. 
Qitod  nola  notwiUtatanding  he  was  the  person  upon  whom  the  plaintiff 
would  have  broken  the  peace.' 


SHAEROCK  V.   HANNEMER. 
In  the  Comuom  Pleas,  Hilary  Terh,  1595. 
[Btporttd  in  Croke,  El!t<^A,  3Ta.] 
False  imprisonment.     The  defendant  justifies,  for  that  he  was  high 
constable  of  the  hundred  of  D.,  in  the  county  of  Salop,  and  that  the 
plaintiff  made  an  affray  upon  J.  S ,  and  that  he  came  presently  after 
the  affray  made,  and  J.  S.  prayed  htm  that  he  would  take  sureties  of 
tbe  peace,  becanse  he  stood  in  fear  of  his  life ;  whereupon  he  com- 
mitted the  plaintiff  to  want  there  (for  that  he  would  not  find  sureties 
for  the  peace),  as  it  was  lawful  for  him  to  do ;   and  traveraeth  the 
iroprisonment  in  any  other  county ;  and  it  was  thereupon  demurred. 
First,  because  a  constable  cannot  take  sureties  of  the  peace,  unless  for 
an  affray  committed  in  his  view.     Secondly,  because  tlie  county  is  not 
traversable.     But  as  to  the  second,  the  court  would  not  hear  any  argn- 

1  T.  B.  14  Han,  TO.,  fol.  T,  pi.  19;  Chnne  v.  Pyot,  1  Roll.  K.  SBT;  SplUbor?  p.  lCckI»- 
thwkiM,  ITiDDLlU;  Levy  >.  Edwirdg,  1  C.  &  P.tU;  £rie  Co.  F.  Bcighanl,  IMFsd.UT; 
L«ddy  t.  Croumiu,  108  Uua.  S3T;  Davia  v.  Bnrgeai,  H  Mich.  SU;  P«opI<  i.  Butx,  Gl 
Hicli.  m;  TuS<  «.  ^na,  9  Ho.  Ap.  16;  Willii  e.  Wama,  1  HUt,  690;  Tarlor  b.  Stninft 
a  W«&d.  3S4i  Hoalay  v.  Siata,  3)  Tex.  App.  409;  Jahuaton  v.  Mooimaii,  SO  Tm.  Ul  Accord. 
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ment ;  for  there  la  do  question  but  it  ia  traversable  when  the  juBtiSca- 
tioD  is  local;  and  bo  it  was  adjudged  in  the  Queen's  Bench,  37  Eliz. 
Roll.  404,  betwixt  Dawby  and  Dawby.  Bnt  as  to  the  first,  Akderson, 
"Walmeslet,  and  Beaduokd  held  that  the  Justification  is  not  good.  For 
Anderson  said  that  a  constable  may  commit  one  for  the  breach  of  the 
peace  in  his  view,  but  not  if  it  be  done  out  of  his  sight ;  and  he  cannot 
take  an  obligation  for  the  breach  of  the  peace,  if  it  be  not  broken  in 
his  view ;  and  an  high  constable  is  not  sach  an  officer,  nor  conservator 
of  tbe  peace,  whereof  the  common  law  takes  any  notice,  for  he  is  not 
mentioned  in  any  book  ;  and  neither  the  high  nor  petit  constable  can 
take  any  man's  oath,  that  he  is  in  fear  of  his  life ;  wherefore,  &c. 
'Walueslet.  a  petit  constable  may  commit  one  who  hath  broken  the 
peace,  although  it  were  out  of  his  sight,  if  be  will  not  find  sureties  of 
the  peace,  upon  information  that  one  intends  to  make  a  battery,  ant) 
to  disturb  the  peace ;  for  by  preventing  the  occasion  of  the  breach  of 
the  peace,  it  shall  be  well  preserved.  And  although  that  10  Edw.  IV., 
22  £dw.  IV.  pi.  25, 3  Hen.  IV.  pi.  9,  are,  that  he  may  commit  one  upon 
view  of  the  breach  of  the  peace,  and  make  him  find  eurety  therefor; 
yet  44  Edw,  III.  title  Barr.  is,  that  he  may  do  it  npon  information  of 
the  peace  broken,  or  to  be  broken,  or  that  be  comes  where  the  persons 
are  assembled  to  break  it ;  for  thereby  the  breach  shall  be  avoided : 
bnt  he  may  not  take  sureties  by  recognizance  entered,  because  be  is 
not  a  judge,  nor  any  officer  of  record,  but  is  elected  ty  matter  in  pais, 
and  therefore  may  take  surety  by  matter  in  fait,  vi^;.  the  obligation. 
Bat  an  high  constable  cannot  do  so ;  for  he  is  not  a  conservator  of  the 
peace  by  any  law,  nor  find  I  any  authority  which  mentions  him ;  and 
in  the  North  there  are  not  any  high  constables.  But  neither  high  dot 
petit  constable  can  take  an  oath  of  any  one,  that  he  Is  in  fear  of  bis 
life:  wherefore,  &c.  Beaumond.  A  constable  and  sheriff  are  con- 
servators of  the  peace  at  the  common  law,  and  may  take  surety  of  the 
peace  by  obligation,  npon  view  of  the  peace  broken  or  tumult  made : 
otherwise  not.  But  they  cannot  take  any  man's  oath  that  he  is  afraid 
of  death ;  for  be  is  not  a  judge,  nor  officer  of  record ;  which  is  the 
reason  that  an  obligation  taken  by  bim  shall  be  in  his  own  name,  and 
not  in  the  Queen's  name ;  and  shall  be  certified  at  the  sessions  of 
pence.  But  a  chief  constable  cannot  do  so ;  nor  are  they  by  the  com- 
mon  law,  but  by  custom,  and  for  conformity :  wherefore,  &c.  Owex. 
A  constable  is  a  conservator  of  the  peace  by  the  common  law,  and 
may  take  sureties  of  the  peace,  as  well  before  the  peace  broken  as 
after,  for  otherwise  it  would  be  too  late ;  and  this  authority  at  the  com- 
mon law  yet  remains,  and  that  a  chief  constable  may  also  do  it.  But, 
notwithstanding  his  opinion,  for  the  reasons  before  ezpr^sed,  it  wa« 
adjndged  for  the  plaintiff. 
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HANDCOCK  V.   BAEEB. 

Ih  tbe  CoHMOif  Pleas,  July  1,  1800. 

[Repmitd  tn  a  Botanqvet  f-  PidUr,  fi60.] 

TREaPAss  for  breakiog  the  plftintilTB  dwelling-hoose  and  wsaultiiig 
him  therein,  and  dragging  him  out  of  bed,  and  forcing  him  without 
clothes  out  of  bis  house  along  the  public  street,  and  beating  and 
imprisoning  him  vithont  canse. 

Two  of  the  defendants  suffered  judgment  by  default,  and  tbe  other 
two  pleaded,  1st,  not  guilt;,  2dlj,  that  the  plaintiff  in  Uie  said  dwell* 
ing-house  broke  the  peace  and  assaulted  bis  wife,  and  purposed  to  bare 
feloniously  killed  and  slain  ber,  and  was  on  the  point  of  so  doing,  and 
that,  her  life  being  In  great  danger,  sheened  "  murder  1"  and  called  for 
assistance;  wherenpon  tbe  defendants,  for  the  preservation  of  the 
peace,  and  to  prevent  the  plaintiff  from  so  kiUing  and  slaying  his  wife 
and  committing  the  said  felony,  endeavoring  to  enter  by  tbe  door,  and 
knocked  thereat ;  and  because  the  same  was  fastened  and  there  was 
reasonable  cause  to  presume  that  the  wife's  life  conld  not  have  been 
otherwise  preserved  than  by  immediately  l>reaking  open  tbe  door  and 
entering  tlie  said  dwelling-house,  and  they  could  not  otherwise  obtain 
possession,  they  did  for  that  purpose  break  and  enter  the  said  dwell- 
ing-house and  somewhat  break,  &c.,  doing  as  little  damage  as  pos- 
sible, and  gently  laid  hands  on  the  plaintiff,  and  prevented  him  from 
further  assaulting  and  feloniously  killing  and  slaying  his  said  wife ; 
and,  for  tlie  same  purpose,  and  also  for  that  of  taking  and  delivering 
the  plaintiff  to  a  constable,  to  be  by  him  taken  before  a  justice  and 
dealt  with  according  to  law,  kept  and  detained  him  a  short  and  rea- 
sonable time  in  that  bebalf,  and  because  he  had  not  then  proper  and 
reasonable  clothes  on  him,  took  their  hands  off  from  him,  and  per- 
mitted him  to  enter  a  bed-chamber,  and  to  remain  there  a  reasonable 
time,  that  he  might  put  on  such  clothes,  which  he  might  have  done ; 
and,  because  be  did  not  nor  would  so  do,  but  wholly  refused,  and  went 
into  bed  there,  and  remuned  there  at  the  end  of  such  reasonable  time, 
and  would  not  quit  the  same  although  thereto  requested,  the  defend* 
ants,  for  the  same  purposes  as  they  so  kept  and  detained  the  plaintiff, 
as  above  mentioned,  there  being  then  no  reasonable  ground  for  presum- 
ing that  he  had  changed  his  purpose  of  further  assaulting  and  feloni- 
ously slaying  his  said  wife,  entered  tlie  bed-chamber  in  order,  for 
those  purposes,  to  take  him  therefrom,  whereupon  the  plaintiff  assaulted 
and  would  have  beat  the  said  defendants  if  they  had  not  defended 
themselves,  which  they  did ;  and  if  any  damage  happened  to  the  plain- 
tiff, it  was  occasioned  by  bis  own  assault ;  and  the  defendants,  for  the 
purposes  in  that  behalf  aforesaid,  gently  laid  hands  upon  the  plaintiff 
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and  took  him  from  the  bed  and  out  o£  the  dweUing-honae  along  the 
paUic  streets  for  a  reasonable  time,  and  kept  and  detained  him  for  a 
short  and  reasonable  time  for  those  purposes,  till  they  could  Qnd  a  con- 
stable, and,  as  soon  as  they  could  find  a  constable,  delivered  him  to  the 
constable  for  the  purpoae  in  that  behalf  aforesaid. 

The  plaintiff  replied  de  injuria  »ua  propria,  and,  by  way  of  new 
assignment,  pleaded  that  he  sued  out  his  writ  and  declared  as  well  for 
the  treBpaases  justified  as  also  for  that  the  defendants,  at  the  times 
when,  &C.,  beat  and  iU-treated  the  plaintiff  with  much  greater  violence 
and  imprisoned  him  for  a  longer  time  than  was  necessar)'  and  proper 
for  any  of  tiie  purposes  in  the  plea  mentioned. 

Issne  having  been  joined  on  the  replication  and  new  assignment,  the 
canse  was  tried  before  Grose,  J.,  at  the  last  spring  assizes  for  Norfolk, 
irhen  the  jury  found  for  the  plaintiff  on  the  general  issue,  and  for  the 
defendants  on  the  special  justification. 

In  Easter  term  last  a  rule  niai  was  obtained,  calling  on  the  defend- 
nnts  to  show  canse  why  the  judgment  for  the  defendants  on  the  special 
justification  should  not  be  arrested,  and  a  verdict  entered  for  the 
plaintiff  on  the  general  issue,  with  Is.  damages.  The  case  having  stood 
over  till  this  term, 

LoBD  Eldom,  C.  J,  If  the  reasoning  be  good  that  a  wife  onght  to 
apply  for  atislstance  to  those  courts  where  the  law  has  provided  assist- 
ance for  her,  it  will  equally  apply  to  the  first  entry  of  the  house  by  the 
defendants  as  to  the  subsequent  assault  and  imprisonment  which  is 
stated  to  have  taken  place  in  the  bedroom.  I  think,  however,  that  a 
wife  is  only  bound  to  apply  to  those  remedies  where  it  is  probable  that 
the  injury  to  be  apprehended  will  be  prevented  by  such  application. 
In  this  case,  the  plaintiff  being  about  to  commit  a  felony  by  killing 
and  slaying  his  wife,  the  defendants  interi'ered  by  breaking  and  entering 
the  bouse  in  order  to  prevent  the  execution  of  that  intent ;  and,  "■  for 
the  same  purposes,"  that  is,  with  a  view  to  prevent  the  plaintiff  iVom 
hilling  and  slaying  his  wife,  they  afterwards  committed  the  injury  com- 
plained of  in  the  bedroom,  into  which  they  had  permitted  him  to  enter 
in  order  to  put  on  necessary  clothes.  It  is  stated  that  there  was  no 
reasonable  ground  for  presuming  that  the  plaintiff  had  changed  his 
purpose,  and  it  is  argued  that  it  ought  to  have  been  averred  that  his 
purpose  actually  continued;  hut  if  the  preceding  allegation  be  true, 
that  the  defendants  entered  the  bedroom  for  the  same  purposes  for 
which  they  had  previously  entered  the  hoUse,  the  latter  allegation  was 
unnecessary,  since  the  averment  that  it  was  for  the  same  purposes 
sufficiently  brought  the  question  before  the  jury,  Whether  or  not  the 
defendants  entered  the  bed-chamber  and  detained  the  plaintiff  for  the 
purpose  of  preventing  him  from  killing  and  slaj-ing  his  wife  ?  It  Is  not 
difficult  to  conceive  that,  under  some  circumstances,  it  might  be  more 
especially  the  defendants'  duty  to  interfere  in  that  manner.     Suppose 
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A.  endeavored  to  lay  hold  of  B.,  who  is  in  parsait  of  C.  with  fta  intent 
to  kill  him,  &nd  B.  thereapon  ceases  to  pursue,  witta  the  view  of  effect- 
iug  his  purpose  with  more  cunuiug,  the  act  of  ceasing  to  nin,  so  ta 
trom  being  evidence  of  an  intention  to  desist  from  his  purpose,  might 
afford  strong  evidence  of  an  intention  to  prosecute  It  with  more  effect; 
in  which  case  the  detention  of  B.  would  be  justified.  In  this  case  the 
Jur;  were  competent  to  consider  whether,  under  all  the  drcnmstances 
of  the  case,  including  the  presence  or  absence  of  the  wife,  the  pluntiff 
got  into  bed  with  a  view  of  more  effectually  executing  his  intent  to  kill 
his  wife.  In  fact,  the  jury  have  found  that  the  defendants  kept  and 
detained  the  plaintiff  after  he  had  gone  into  the  hedroom  for  the  same 
purposes  for  which  they  had  kept  and  detained  him  before.  With 
respect  to  the  averment  which  has  been  supposed  to  be  necessary,  it  is 
sufficient  to  answer  that,  after  verdict,  it  most  be  presumed  that  every- 
thing is  proved  which  is  necessary  to  support  the  verdict ;  and  the  jury 
have  found  that  it  was  necessary  for  the  preservation  of  the  woman's 
life  that  the  defendants  should  do  what  they  did. 

Heath,  J.    I  am  of  the  same  opinion. 

RooKE,  J.    I  am  of  the  same  opinion. 

Chahbbe,  J.  There  is  a  great  difference  between  the  right  of  a 
private  person  in  casra  of  intended  felony  and  of  breach  of  the  peace. 
It  is  lawful  for  a  private  person  to  do  anything  to  prevent  the  perpe- 
traUon  of  a  felony.^  In  this  case  it  is  stated  that  the  plaintiff  purposed 
felonionaly  to  kill  and  slay  bis  wife,  to  prevent  which  the  defendants 
interfered  in  the  manner  stated  in  the  plea.  The  justification  has  been 
foand  hy  the  verdict;  and  the  defendants,  therefore,  are  entitied  to  the 
judgment  of  the  court.  Svie  diacharged. 


BOOTH  V.  HANLET. 

At  Nisi  Prtos,  cokah  Abbott,  C,  J.,  June  15,  1826. 

[Reporttd  in  I  Carrltigton  ^  Pa]/m,  188.] 

Assault  and  false  imprisonment.     Plea:  General  issue.     (There 

were  also  several  Justifications,  but  they  were  not  proved.) 

The  defendant  Hanley  was  a  police  officer ;  and  it  appeared  that  at 
about  half-past  ten  o'clock,  on  the  night  of  the  1st  of  October,  1825, 
the  plaintiff  was  in  Paul  Street,  Finsbury,  and  that  he  was  turning  to 
the  wall  for  a  particular  occasion,  when  a  watchman  came  up  to  him 
and  collared  him ;  and  on  this,  a  scuffle  ensuing  between  the  plaintiff 
and  the  watchman,  the  defendant  Hanley  came  up,  and  (with  the  other 

>  y.  R  2  Ed.  IV.  fol.  8,  pi.  20  ;  Y.  B.  B  Ed.  IV.  fol.  28,  pl^  88  j  iUlevBrer  « 
S^ka,  Dj.  i6b  Aeeord.  —  En. 


.y  Google 


SKOI.  TL]  TIMOTHT  «.   BIMPSOK.  223 

defendants)  took  the  pltdntifl  to  the  watoli-bousc  of  St.  Leonatd, 
Shoreditcb,  vheTe  he  was  locked  up. 

Abbott,  C.  J.  (in  Bumming  np  the  case  to  the  jury).  The  watch- 
man  certiUnly  had  no  right  to  go  up  to  a  man  and  collar  him  tor  that 
which  the  plaintjfl  appears  to  have  been  doing.  He  might  have  gone 
up  to  him  and  remonstrated  with  him,  or  have  asked  him  to  go  some- 
where elae ;  but  he  clearly  had  no  right  to  asBault  him  for  that. 

Verdict  for  the  plaintiff.    Damages,  £20} 


TIMOTHT  V.  SIMPSON. 
In  the  Exchequer,  Hilary  Term,  1835. 
[R^mied  in  1  Cmmptaa,  Meewos,  ir  Hoteot,  TST.) 
Paree,  B.,  now  delivered  the  judgment  of  the  court.*  This  wu  an 
action  of  treepaes  and  falae  impriBonmentt  tried  before  me  at  the  sit- 
tings after  Trinity  term  laat  at  Guildhall.  The  declaration  was  for  an 
assault  and  falae  imprisonment ;  to  which  there  was  a  plea  of  not  guilty, 
and  a  special  plea  of  justification,  on  the  ground  that  the  plaintiff  was 
guilty  of  a  breach  of  the  peace  in  the  defendant's  dwelling-house,  and 
that  he  thereupon  gave  him  in  charge  to  a  policeman,  who  was  not 
averred  to  have  had  view  of  the  breach  of  the  peace.  To  this  special 
plea  tbere  was  a  replication  of  de  injuria  sua  propria  absque  tcUi 
causa.  On  the  trial  the  jury  found  a  verdict  for  the  plaintiff  on  the 
general  iasne,  and  for  the  defendant  on  the  special  plea,  as  I  was  of 
.  opinion  that  the  material  parts  of  it  were  proved ;  but,  as  it  appeared 
to  me  that  the  plea  was  bad  in  law,  I  directed  the  jury  to  asseBs  the 
damages  on  the  general  issue,  and  I  also  gave  the  plaintiff  permission 
to  move  to  enter  a  verdict  for  him  on  the  special  plea,  if  the  court 
should  be  of  opinion  that  it  was  not  eubstantially  proved.  A  rule  niai 
having  been  obtained  to  enter  a  verdict  for  the  plaintiff,  or  judgment 
non  obstante  verediao,  the  case  was  fully  atgued  before  my  brothers, 
Bolland,  Aldereon,  Gumey,  and  myself  last  term.  We  have  since 
considered  the  case,  and  are  of  opinion  that  the  rule  ought  not  to  be 
made  absolute,  but  that  there  should  be  a  new  trial,  unless  the  parties 
irill  consent  to  enter  a  stel  processus. 

The  facts  of  the  case,  as  to  which  there  was  little  or  rather  no  con- 
tradictory evidence,  may  be  very  shortly  stated.  The  defendant  was 
a  linen-draper;  the  plaintiff  was  passing  his  shop,  and,  seeing  an 
article  in  the  window,  with  a  ticket  apparently  attached  to  it  denoting 
a  low  price,  sent  his  companion  in  to  buy  it;  the  shopman  refused,  and 

>  Or  for  tmr  merely  dTil  wrong.  Fsrkv.Tajlor,  118Ped.l4.  SesalfaHanlrv.IInrphj, 
lEip.  OH;  WoodiiiKe.  Ozlejr,  DC.  jcP.l;Hanonii.  Tneb7(189T],9Q.  B.  US;  Kuril  v. 
Hoffltt,  I1SU.3.  48T(dewTtionfTomann7};  John  Bed  Elk r.  U.S., ITT  U.S.  eaS;  Stale  v. 
Diet!,  S9  Kan.  616;  BoyleitoD  v.  Ken,  3  Daly,  SSO;  Fercival  v.  Ballej,  TO  S.  Ca.  TS.  —  Ed. 

1  ObIj  (he  Di^njoa  of  tba  coort  u  gtvan.—  Eb. 
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demftoded  a  lai^r  price ;  the  plaintiff  went  in  himself  and  required 
the  article  at  the  lower  rate.  The  shopmaa  still  inaiated  od  a  greater 
price ;  the  plaintiff  called  it  an  "  Imposition."  Some  of  the  shopmen 
desired  him  to  go  out  of  the  shop,  in  a  somewhat  offensive  manner ; 
be  refused  to  go  without  the  article  at  the  price  he  bid  for  it ;  the 
shopmen  pushed  him  out.  Before  they  did  BO)  he  declared  he  would 
strike  any  one  who  laid  hands  on  him.  One  of  the  shopmen,  really 
supposing  or  pretending  to  suppose  this  to  be  a  challenge  to  fight, 
stepped  out  and  atmck  the  plaintiff  in  the  face,  near  the  shop-door ;  the 
plaintiff  went  back  into  the  shop  and  returned  the  blow,  and  a  contest 
commenced,  in  which  the  other  shopmen  took  a  part,  and  fell  on  Vie 
plaintiff.  There  was  a  great  noise  in  the  shop,  so  that  the  business 
could  not  go  on ;  many  perBons  were  there,  and  others  about  the  street- 
door.  The  noise  brought  down  the  defendant,  who  was  sitting  in  the 
room  above.  When  he  came  down  he  found  the  shop  in  disorder,  and 
the  plaintiff  on  the  ground  struggling  and  scuffling  with  the  shopmen ; 
and  this  scuffle  continued  in  the  defendant's  presence  for  two  or  three 
minutes.  The  defendant  sent  for  a  policeman,  who  soon  afterwards 
came ;  in  the  mean  time  the  plaintiff  was  taken  bold  of  by  two  of  the 
shopmen,  who,  however,  relinquished  their  bold  before  the  policeman 
came ;  and,  on  his  arrival,  the  plaintiff  was  requested  by  the  defendant 
to  go  from  the  shop  quietly ;  but  he  refused,  unless  he  first  obtained 
bis  hat,  which  he  had  lost  in  the  scuffle.  He  was  standing  still  in  the 
shop,  insisting  on  his  right  to  remain  there,  and  a  mob  gathering  round 
the  door,  when  the  defendant  gave  him  in  charge  to  the  policeman, 
who  took  him  to  the  police-station.  The  defendant  followed ;  but,  on 
the  recommendation  of  the  constable  at  the  station,  the  charge  was 
dropped. 

Upon  these  facts  the  plaintiff  appears  to  have  been,  in  the  first 
instance,  a  trespasser,  by  refusing  to  quit  the  shop  when  requested, 
and  BO  to  have  been  the  cause  of  the  affray  which  subsequently  took 
place ;  but  the  first  act  of  unlawful  violence  and  breach  of  the  peace 
was  committed  by  the  shopbian ;  that  led  to  a  conflict  in  which  there 
were  mutual  acts  of  violence  clearly  amounting  to  an  affray,  the  latter 
part  of  which  took  place  in  the  defendant's  presence ;  and  the  plaintiff 
was  on  the  spot  on  which  the  breach  of  the  peace  occurred,  persisting 
in  remfuniog  there  under  such  circumstances  as  to  make  it  probable 
that  the  breach  of  the  peace  would  be'  renewed,  when  he  was  delivered 
by  the  defendant  to  the  police  officer  in  the  very  place  where  the  affray 
bad  happened. 

The  first  question  which  arises  upon  these  facts  is,  whether  the 
defendant  had  a  right  to  arrest  and  deliver  the  plaintiff  to  a  constable, 
the  police-officer  having,  by  the  stat.  10  Geo.  IV.  c.  44,  §  4,  the  same 
powers  as  a  constable  has  at  common  law.  It  is  not  necessary  for 
us  to  decide  in  the  present  case  whether  a  private  individual,  who 
has  seen  an  affray  committed,  may  give  in  charge  to  a  constable  who 
has  not,  and  such  conatable  may  thereupon  take  into  bis  custody  the 
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affrayers,  or  either  of  tbem,  io  order  to  be  carried  bef(»e  a  Justice,  after 
the  affray  has  entirely  ceased,  after  tiie  offenders  have  quitted  the  place 
where  it  was  committed,  and  there  is  no  danger  of  its  renewal.  The 
power  of  a  constable  to  take  into  his  custody  upon  the  reaaonable 
information  of  a  private  person  under  such  circumstances,  and  of  that 
person  to  give  in  charge,  must  be  correlative.  Now,  as  to  the  author- 
ity of  a  constable,  it  is  perfectly  clear  that  he  is  not  entitled  to  arrest 
in  order  himself  to  talie  sureties  of  the  peace,  for  he  cannot  administer 
an  oath :  Sharroclc  v.  Uannemer ;  bat  whether  he  has  that  power,  in 
order  to  take  before  a  magistrate  that  he  may  take  sureties  of  the 
peace,  is  a  question  on  which  the  authorities  differ.  Lord  Hale  seems 
to  have  been  of  opinion  that  a  constable  has  this  power.  2  Hale's 
Pleaa  of  the  Crown,  89.  And  the  same  rule  baa  been  laid  down  at  Niei 
J*ritta  by  Lord  MansQeld,  in  a  case  referred  to  in  2  East's  Fleas  of 
the  Crown,  306,  and  by  Bnller,  J.,  In  two  others,  one  quoted  in  the 
same  place,  and  another  cited  in  3  Camp.  N.  P.  C.  421.  On  the  other 
hand,  there  is  a  dictum  to  the  contrary  in  Brooke's  Abr.  Faux  Impt. 
6,  which  is  referred  to  and  adopted  by  Lord  Coke  in  2d  Inat.  52 ; 
Lord  Holt,  in  The  Qneen  v.  Tooley,'  expresses  the  same  opinion.  Lord 
Chief  Justice  Eyre,  in  the  case  of  Coupey  i>.  Henley,*  does  the  same. 
And  many  of  the  modem  text-books  state  that  to  be  the  law.  Bnm'a 
Jastice  (26th  ed.).  Arrest,  258 ;  Bacon's  Abr.  D.  Trespass,  53  ;  2  East's 
Pleas  of  the  Crown,  606 ;  Hawkins's  Fleas  of  the  Crown,  book  2,  c.  IS, 
9  8.  Upon  the  present  occasion,  however,  we  need  not  examine  and 
decide  between  these  conflicting  authorities ;  for  here  the  defendant, 
who  had  immediately  before  witnessed  an  affray,  gave  one  of  the 
afb-ayers  in  charge  to  the  constable  on  the  very  spot  where  it  was  com- 
mitted, and  whilst  there  was  a  reasonable  apprehension  of  its  oontjnn- 
ance ;  and  we  are  of  opinion  that  he  was  justified  in  so  doing,  though 
the  constable  had  seen  no  part  of  the  affray.*  It  is  unquestionable 
that  any  bystander  may  and  ought  to  interfere  to  part  those  who  make 
an  affray,  and  to  stay  those  who  are  going  to  join  in  it  till  the  affray  be 
ended.  It  is  also  clearly  laid  down  that  he  may  arrest  the  affrayers, 
and  detain  them  nntil  the  heat  be  over,  and  then  deliver  them  to  a 
constable.  Lombard,  in  bis  Eirenarcha,  chap.  S,  p.  130,  says,  "  Any 
man  also  may  stay  the  affrayers  nntil  the  storm  of  their  heat  be  calmed, 
and  then  may  he  deliver  them  over  to  a  coifttable  to  imprison  them  tnD 
they  find  surety  for  the  peace ;  but  he  himself  may  not  commit  them' 
to  prison,  unless  the  one  of  them  be  in  peril  of  deaQi  by  some  hnrt,  for 
then  may  any  man  carry  tiie  other  to  the  gaol  tilt  it  he  known  whether 
he,  so  burt,  will  live  or  die,  as  appearetb  by  the  stat.  3  Hen.  VIF. 
d."  InHawtP.  C.  bookl,c.  63,  §  11,  it  is  said  that  it  seems  agreed 
that  any  one  who  sees  others  fighting  may  lawfully  part  them,  and 
al«o  §tay  them  until  the  heat  be  over,  and  then  deliver  tbem  to  t2>e 

lSU.Ba7n.lKl.  ■lEip.HO. 

*  Inglav.  Ball,  IH.&W.  BIS;  Cohan  «.  HnAiwon,  SH.  &W.tT7j  Bait.  Co-e.  Cala, 
U  Hd.  >T  Accord.  -  Ed. 
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constable,  who  may  carry  them  before  a  Justice  of  the  peace  in  order 
to  their  finding  eureties  for  the  peace ;  and  pleas  founded  upon  this 
rule,  and  eigqed  by  Mr.  Justice  Buller,  are  to  tie  found  in  9  Went. 
Plead.  344,  S45,  and  De  Grey,  C.  J.,  on  the  trial,  held  the  JustificatioD 
to  be  good.  It  is  clear,  therefore,  that  any  person  present  may  arrest 
the  affrayer  at  the  moment  of  the  affray,  and  detain  him  till  his  passion 
has  cooled,  and  his  desire  to  break  the  peace  has  ceased,  and  then 
deliver  him  to  a  peace-officer.'  And,  if  that  be  so,  what  reason  can 
there  be  why  he  may  not  arrest  an  affrayer  after  the  actual  violence  Is 
over,  but  whilst  he  shows  a  disposition  to  renew  it  by  persisting  in 
remaining  on  the  spot  where  he  has  committed  it?  Both  cases  fall 
within  the  same  principle,  which  is,  that  for  the  sake  of  the  preser- 
vation of  the  peace  any  individual  who  sees  it  broken  may  restrain 
the  liberty  of  him  whom  he  sees  breaking  it,  so  long  as  his  conduct 
shows  that  the  public  peace  is  likely  to  be  endangered  by  his  acts.  In 
truth,  whilst  those  are  assembled  together  who  have  committed  acts  of 
violence,  and  the  danger  of  their  renewal  continues,  the  affray  itself 
may  be  said  to  continue ;  and  during  the  affray  the  constable  may  not 
merely  on  bis  own  view,  but  on  the  information  and  complaint  of  an- 
other, arrest  the  offender ;  and,  of  coarse,  the  person  so  complaining  is 
Justified  in  giving  the  chaige  to  the  constable.  Lord  Hale,  P.  C.  vol.  ii. 
p.  89.  The  defendant,  therefore,  had  a  right  in  this  case,  the  danger  con- 
tinning,  to  deliver  the  plaintiff  into  the  bauds  of  the  police-offloei',  anless 
the  circumstance  that  the  plaintiff  was  not  guilty  of  the  first  illegal 
violence  make  a  difference.  Kow,  at  the  time  the  defendant  interfered, 
be  was  ignorant  of  the  fact ;  he  saw  the  plaintiff  and  others  in  a  mutual 
contest,  and  that  mutual  contest  the  law  gave  him  power  to  terminate, 
for  the  sake  of  securing  the  peace  of  his  house  and  neighborhood,  and 
the  persons  of  all  those  concerned  from  violence ;  and  if  he  had  the 
power  to  arrest  all,  he  was  justified  in  securing  any  one,  not  absolntely, 
but  only  until  a  magistrate  could  inquire  into  all  the  circumstances  on 
oath,  and  bind  over  one  party  to  prosecute,  or  the  other  to  keep  the 
peace,  as,  upon  a  review  of  all  the  cu'cumstances,  he  might  think  fit. 
If  no  one  could  be  restrained  of  bis  liberty  in  cases  of  mutual  confiict, 
except  the  party  who  did  the  first  wrong,  nnd  the  bystanders  acted 
at  their  peril  in  this  respect,  there  would  be  very  little  chance  of  the 
public  peace  being  preserved  by  the  interference  of  private  individuals, 
nor  indeed  of  peace-officers,  whose  power  of  intcrpositioa  on  their  own 
view  appears  not  to  differ  from  that  of  any  of  the  king's  other  snbjecta. 
For  these  reasons  we  are  of  opinion  that  the  defendant  was,  upon  the 
facts  in  evidence,  justified  in  delivering  the  plaintiff  to  the  police- 
officer. 

'  A  fortiori,  &  pri™te  person  mny  arrest  an  affrayer,  anii  deliver  him  to  an  officer 
who  waa  a  witnera  of  the  breach  of  the  peacn.  Price  b.  S«etey.  10  CI.  ft  F.  28  ;  Der«- 
eourt  c.  Corbishley.  6  B.  *  B.  188 1  Qreen  e.  Bartram,  4  C.  &  P.  308 ;  Howell  v.  Jack- 
»oa,,  6  C.  fc  P.  723  i  Wheeler  o.  Whiting,  9  C.  &  P,  262 ;  Jordan  d.  Oibbwi,  8  F.  *  F. 
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This  brings  me  to  the  second  question,  whether  the  pies  npon  the 
record  was  subBtantUlly  proved.  I  thought  upoa  the  trial  that  it  was, 
but,  apon  further  coneideration,  I  concur  with  the  rest  of  the  court  in 
thinking  that  it  was  not  The  plea  was  as  follows :  "And  the  defend- 
ant Bays  that  before  and  at  the  said  time  when,  &c-,  the  Raid  defendant 
was  lawfully  possessed  of  a  certain  dwelling- house  in  the  city  of  London, 
and  the  said  defendant  being  so  possessed  thereof,  the  said  plaintiff 
just  before  the  said  time  when,  &c.,  entered  and  came  into  the  said 
dwelling-house,  and  then  and  there,  with  force  and  arms,  made  a  great 
noise,  disturbance,  and  affray  therein,  and  then  and  there  insulted, 
abused,  and  ill-treated  the  defendant  and  his  servants  in  the  said 
dwelling-house,  and  greatly  disturbed  and  disquieted  them  in  the  peace- 
able and  quiet  possession  of  the  said  dwelling-house,  in  breach  of  the 
peace  of  our  said  lord  the  king,  whereupon  the  defendant  then  and 
there  requested  the  plaintiff  to  cease  his  noise  and  disturbauce,  and  to 
depart  from  and  out  of  the  said  house,  which  the  plaintiff  then  and 
there  wholly  refused  to  do,  and  continued  in  the  said  house,  making 
the  said  noise,  disturbance,  and  affray  therein,  whereupon  the  defend- 
ant, in  order  to  preserve  the  peace  and  restore  good  order  and  tran- 
quillity in  the  said  house,  then  and  there  gave  charge  of  the  plaintiff  to 
a  certain  pK>liceman  of  the  city  of  London,  and  then  and  there  requested 
the  said  policeman  to  take  the  plaintiff  into  his  custody,  to  be  dealt 
with  according  to  law  ;  and  the  said  policeman,  so  being  such  police- 
man as  aforesaid,  at  such  request  of  the  defendant,  then  and  there 
gently  laid  his  hands  on  the  plaintiff  for  the  cause  aforesaid,  and  did 
then  and  there  take  the  plaintifF  into  his  custody."  The  replication  puts 
in  issue  all  the  allegations  constituting  the  ground  of  the  arrest,  and 
of  these  it  is  not  necessary  to  prove  all.  It  is  enough  to  establish 
so  many  of  them  as  would  justify  the  arrest  It  is  not  enough  to  prove 
facts  which  justify  the  imprisonment :  it  is  necessary  to  prove  such  of 
the  facts  alleged  as  would  do  so.  The  allegations  which  were  proved 
were  the  entry  into  the  defendant's  houae,  the  assault  on  his  servants, 
the  disturbance  of  the  defendant  in  his  possession  of  the  house,  by  an 
aEFray  in  it,  in  which  the  plaintiff  bore  a  part,  Just  before  the  time  of 
the  arrest,  and  that  the  defendant  gave  the  plaintiff  in  charge  in  order 
to  preserve  the  public  peace ;  but  the  fact  of  an  assault  on  the  plaintiff 
[defendant?]  himself  was  not  proved,  and  that  is  the  only  breach  of 
the  peace  which  in  the  plea  appears  by  necessary  implication  to  have 
been  committed  in  the  defendant's  presence  ;  for  in  none  of  the  other 
allied  facts  is  the  defendant's  presence  inserted  or  necessarily  implied 
before  the  moment  of  actual  interference.  The  disturbance  of  the 
defendant  in  the  poeeeseion  of  his  dwelling-house  might  have  occurred 
by  an  entry  in  his  absence,  and  therefore  that  averment  does  not  by 
necessary  implication  affect  the  defendant's  presence.  If  so,  the  sub- 
stance of  this  plea,  ttiat  is,  so  many  of  the  allegations  in  it  as  con- 
stituted a  defence,  was  not  proved,  as  the  assault  on  the  defendant 
himself  was  not  proved.    For  this  reason  we  think  that  the  proof 
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failed;  but,  aa  this  ia  a  cose  in  which  sn  itmendmeot  would  have 
been  allowed  by  virtne  of  the  late  statute,  as  it  is  clear  upon  the  facta 
that  there  waa  a  defence,  on  the  ground  of  the  defendant's  right  to 
arrest  for  a  breach  of  the  peace  in  hia  presence,  and  as  the  declaration 
of  my  opinion  that  the  plea  was  subatantially  proved  at  the  time,  prob- 
ably prevented  an  application  to  amend,  we  think  that  there  ahould  be 
a  new  trial,  when,  or  before  which,  the  plea  may  be  amended.  And 
as  ultimately  there  will  be  a  verdict  for  the  defendant,  if  the  same 
evidence  is  adduced,  the  beat  coarse  will  be  for  the  parties  to  agree  to 
enter  a  atet  procesau».  Bvle  aeoordin^s,^ 


EEGINA  V.   WILLIAM  WALKEE. 

Crowm  Cases  Reserved,  Afkil  29,  1854. 

[RtporUd  in  Dtardg,  Cmm  Cote*,  SfkB.] 

The  following  case  was  st&ted  by  Mr.  Justice  Cresswell. 

Indictment  for  cutting  and  wounding  Thomas  Clarkson,  with  intent 
to  disable.  2d,  with  intent  to  do  some  grievous  bodily  harm.  3d,  with 
intent  to  prevent  the  lawful  apprehension  of  the  prisoner. 

Thomas  Clarkeon  was  a  sergeant  in  the  Lancashire  constabulary 
force,  and  the  prisoner  a  police  constable  under  him.  In  the  evening 
of  the  Sd  of  January  Clarkson  went,  as  was  his  duty,  to  the  house  of 
the  prisoner  to  see  that  he  was  correct  in  the  discharge  of  his  duty. 
The  prisoner  had  some  altercation  with  him,  and  Clarkson  left  tlie 
hoQse,  the  prisoner  followed  and  struck  him,  and  fell  when  attempts 
ing  to  strike  a  second  time.  Clarkeon  then  went  away  for  assistance 
—  retamed  to  the  prisoner's  house  with  two  police  constables.  The 
priaooer  was  not  then  at  home  :  they  returned  again  in  two  hours,  and 
then  saw  him,  and  Clarkson  told  him  that  he  must  go  with  him  to  the 
Newton  station.  The  prisoner  said  he  would  not  stir  an  inch  that  night. 
Clarkson  atterapt«d  to  take  bold  of  him,  wberenpon  the  prisoner  struck 
him  on  the  head  with  a  clock  weight  and  inflicted  a  severe  wound.  The 
Jury  found  him  gniltj  of  wounding  to  prevent  his  lawful  apprehen»on, 
and  negatived  the  other  intents  charged.  Having  some  doubt  whether 
the  apprehension  was  lawful  I  did  not  pass  sentence,  and  have  to  re- 
quest the  opinion  of  this  court  as  to  tbe  propriety  of  the  conviction. 
The  prisoner  could  not  find  bail  and  remained  in  custody. 

C.  Chbssweli. 

>  Cook  r.  Nethereote,  «  C.  4  P.  7*1 ;  WabsteT  n.  Watts,  11  Q.  B.  Sll  ;  Price  ». 
Seele7, 10  CI.  k  Fin.  SS ;  Deraconrt  ■>.  Corbiihler,  E  E.  &  B.  1S8 ;  O'EeUj  a.  Harref, 
L.  R.  14  Ir.  lOS ;  Hayes  •.  Mitchell,  80  Ala.  185  ;  QqIdd  e.  HeiMl,  40  Mich.  070,  B7»- 
TS;  State  *.  Lawii,  tO  Oh.  8t.  IT*  JoMnf.  — Ed. 
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On  Uie  29th  April,  1854,  this  case  tu  considered  b;  Pollock,  C.  B., 
pABKB,  B.,  Cbzsswkll,  J.,  £rl£,  J.,  and  Cboupton,  J.  No  ooonsel 
appeared  either  tot  the  Crown  or  for  the  prisoner. 

FOLLOCS,  C.  B.  We  are  all  of  opinion  that  this  ooDviotion  cannot 
be  sustained.  Hie  Jar;  have  foond  the  prisoner  guilty  upon  the  third 
count  of  the  indictment  whioh  charges  that  the  prisoner  comroitted  the 
assault  with  intent  to  prevent  his  lawful  apprehension.  We  are  of 
opinion  that  the  apprehension  was  not  lawful.  The  assault  for  which 
the  prisoner  might  have  been  apprehended  was  committed  at  another 
time  and  at  another  place ;  there  was  no  continued  pursuit  of  the  pris- 
oner, and  the  ioterfereuce  of  the  prosecutor  was  not  for  the  purpose 
of  preventing  an  affray,  nor  of  arresting  a  person  whom  he  had  seen 
oommitii^;  an  assault.  The  apprehension,  therefore,  not  being  lawful 
it  follows  that  the  prisoner  could  not  be  convicted  of  an  assault  with 
intent  to  resist  bis  lawful  apprehension. 

Fajob,  B.  On  the  aoljiorlt;  of  Timothy  v.  Simpson,  the  officer 
might  arrest  if  there  was  danger  of  an  affiray  being  renewed,  but  that 
cannot  be  said  to  have  been  so  in  the  present  case. 

Cbkssvxll,  J.,  Eklk,  J.,  and  Cbohfton,  J.,  concurred. 

Conviaion  quaahed.^ 


SAMUEL  V.  PAYNE. 
Is  TBS,  Kino's  Bsmch,  April  21,  1780. 

[Rtponed  In  1  Daitglai,  399.] 

AcitOH  of  trespass  and  false  imprisonment  againet  Payne,  a  con- 
stable, and  two  oUiers.  The  facts  of  the  case  were  these :  Hall,  one  of 
the  defendants,  chaiged  the  plaintiff  with  having  stolen  some  laces  fVom 
him,  which  he  said  were  in  the  plaintiff's  house.  A  search-warrant  was 
granted  by  a  Justice  of  peace  upon  this  charge,  but  there  was  no  war- 
rant to  apprehend  him.    On  the  search,  the  goods  were  not  fonnd; 

1  Reg.  V.  Oanleiier,  1  Moo.  C.  C.  S90;  W&hl  v.  Wilton,  SO  Uiun.  G06;  Tajlor  v. 
Stiong,  S  Wend,  88*;  Meyer  v.  Clark,  il  N.  Y.  3up"r  Ct  107;  State  e.  Lewi*  (Ohio, 
1893),  33  N.  E.  R.  105,  407  Aeatrd. 

AJortiori  an  officer,  who  has  not  aeen  a  breach  of  the  peace,  maj  not  after  it  has 
RCued,  aireet  the  wrong-doer.  Conpey  v.  Henley,  2  Eap.  MO;  Qneen  v.  Msnden,  L.  R. 
1  Cr.Caa.K181;  Codd»,Cabe,  1  Ex.  D.  862,  364;  Newton  o.  LocWin,  77  111.  108  (bnt 
•ee  Xmo  b.  UcCartj,  lb  III.  441);  Paw  v.  Beckner,  3  Ind.  4T5;  Jamison  n.  Gaemett, 
10  Btuh.231;  Qninn  s.  Heiael,  40  Mich.  S7«;  People  f.  Haley,  48  Mich.  495;  MoKay't 
Caw,  6  City  H.  Bee.  95;  State  c.  Lewii,  U  Oh.  St.  179. 

It  nacaaaarjly  followa  that  ■  piivftte  person,  even  tboQgh  a  witneaa  of  a  lireacb  of  the 
peace,  may  not  after  ita  termination  deliver  the  nrong-doer  into  the  handa  of  an  officer. 
Clifford  t.  Brandon,  2  Camp.  358,  S7D;  Cook  b.  Xethercote,  6  C.  A  P.  744;  Baynea 
>.  Brewster,  2  Q.  B.  375;  Price  v.  Seeley,  10  CI.  fe  F.  28  [tmiNe);  Onat  v.  Moser, 
5  IL  &  0,  123;  Dareconrt  v.  Corbiibley,  5  £.  ft  B.  188;  Hnmphriea  v.  Connor,  17  Ir. 
C.  L.  B.  li  Pbilliii*  B.  TmU,  11  Johna.  4SSi  Stemack  c.  Brooks,  7  Daly,  112.  —  En. 
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however,  P&3^e,  Hall,  and  Uie  other  defendaDt,  an  assiataot  of  Payne's, 
arreeted  the  plaintiff,  and  carried  him  to  the  Ponltry  Compter  oq  a 
Saturdaj',  wheu  no  aldennan  was  Bitting,  by  which  means  he  waa 
detained  till  Monday,  when,  after  examination,  be  was  dischargeil. 
The  cause  was  tried  before  Lord  ManaBelil,  and  a  verdict  foand  agaiusl 
all  the  three  defendants.  At  the  trial,  his  Lordship  and  the  coaosel  on 
both  sides  looked  upon  the  rule  of  law  to  be,  that,  if  a  felony  hus 
actually  been  committed,  any  man,  upon  reasonable  probable  gronuUs 
of  aospicion,  may  Justify  apprehending  the  suspected  person  to  carry 
him  before  a  magistrate ;  ^  but  that,  if  no  felony  has  lieen  committed, 
the  apprehension  of  a  person  suspected  cannot  be  Juetifled  by  anybody. 
His  Lordship  therefore  left  it  to  the  jury  to  consider  whether  any  felony 
had  been  committed.  The  rule,  however,  was  considered  as  incon- 
venient and  narrow,  because,  if  a  man  chat^es  another  with  felony,  and 
reqoiree  an  officer  to  take  him  into  custody,  and  carr}'  him  before  i 
magistrate,  it  would  be  most  miscliievoas  that  the  officer  should  b« 
bound,  first  to  tiy,  and  at  his  peril  exercise  his  judgment  on  the  troth 
of  the  chai^o.  He  that  makes  the  charge  should  alone  be  answerable. 
The  officer  does  his  duty  in  carrying  the  accused  before  a  magistrate, 
who  is  authorized  to  examine  and  commit  or  discharge. 

On  this  ground  a  motion  was  made  for  a  new  trial,  and,  after  cause 
shown,  the  court  held  tliat  the  charge  was  a  sufScient  justificatian  ta 
the  constable  and  bis  assistants,  and  cited  Ward's  Case,  in  Clayton ; ' 

2  Hale's  Pleas  of  the  Crown,  84,  89,  91 ;  and  2  Hawkins,  B.  2,  c.  12, 
and  c.  13.'  TTie  rtde  made  absolute.* 

'  Y.  B.  2  Ed.  IV.  fol.  8,  pi.  20 ;  Y.  B.  7  Ed.  IV.  foL  SO.  pi.  IB  ;  Y,  B.  11  Ed.  IV. 
fol.  5,  pi.  B  ;  y.  B.  6  H.  VII.  tol.  i,  pi.  10  ;  Stouehouae  v.  Elliott,  6  T.  R.  315  ;  Mures. 
Ka^re, 4  Tanat.  34  ;  Hedges e. Chapman, 2  Bing.  fi2B ;  Hall  «.  Booth,  SNer.  &U. SIS; 
Wpst  V.  Baiendale,  9  C.  B.  141  ;  Rayncr  v.  GemiaD,  1  F.  &  F.  700  ;  Wexford  s.  Smith, 

3  Boot,  171  i  Louk  >.  SUte,  12  Oa.  293  ;  DodiU  v.  Boanl,  43  111.  05 ;  Kindred  n.  Stitt, 
Gl  111.401;  GanuBT  V.  3qDin!a,fl3  Kaa.  sail  Bolts  v.  Williami,  IT  B.  Han.SST;  Galaft 
Hojt  (Hau.  1T96),  S  Quia  Ab.  S88;  Slate  e.  Holmea,  48  N.  H.  3TT;  Beuck  v.  McGiegor,  t 
Troom,  TO;  Spencere.  Annna,  3  Vnwm,  100;  Holle;  v.  Mix,  3  Wend.  ISO;  Burnsv.  Erben, 
40N.  Y.  403;  Limbeck  v.  Garry,  U  N.  Y.  Uiac.  Rep.  063;  Stale  c.  Bryant,  Ob  N.  Ct.W; 
Wakely  V.  Hart,  0  Bino.  310;  Brooks  i.  Co mmoa wealth,  61  Pa.  352  Accord. 

Guppy  V.  BritUebsnk,  G  Price,  626  Conlro. 

Compar*  Bright  i.  Faltoa,  6  Hacker,  634.  — Ed. 

»  CUyt.  44  PI,  TO. 

)  The  new  trial  came  oa  before  Lord  Manafield  at  tbe  litlioga  after  tbii  term,  vheo  1 
Terdict  VM  fouad  agaioBt  Hall,  and  for  the  other  two  defendants. 

*  Y.  B.  IT  Ed.  IV.  (ol.  b.  pi.  1:  Y.  B.  3  Hen.  VIl.  fol.  IS,  pi.  1;  Ward'a  Can,  Clart.  41, 
pi.  TO;  Ladwith  v.  Catchiwle,  Holt,  N.  P.  483;  L«wreace  v.  Hedger,  3  Taunt.  14;  Coaftf 
«.  Henley,  2  Esp.  640 ;  While  «.  Taylor,  4  Eip.  80;  Hobba  r.  Bnuucomb,  3  Camp,  4S0; 
Isucs  e.  Brand,  9  Stark,  IflT;  UcClougban  «.  Clivton,  Holt,  4TS;  Bon  v.  WilMin,  1  Biog. 
Sti;  Coirles  V.  Dunbar,  2  C.  &  P.  b«T;  Davia  v.  Buawll,  B  Bing.  364;  NicholHin  s.  Hard- 
nick,  6  C.  i  P.  496;  Allen  v.  Wright,  B  C.  &  P.  BSfl;  Williama  if.  Crosnrel],  2  C.  i  K.4!8; 
Wemei  t.  Commonwealth,  80  Kv.  387;  Hilea  v.  Weiton,  60  III.  SBl;  Doerinfr  v.  Stale,  49 
Ind.  60;  Barke  i.  Bell,  36  He.  317 ;  Kirk  v.  Garrett,  84  Ud.  383;  Edger  v.  Burke,  9S  Hd.  TIS; 
Bush  «.  Carter,  g8Hd.446;  Kohan  v.  Sawin,  B  Cuih.  381;  Bath  n.  Uelealf,  126  Uasa.  174; 
Cochran  V.  Toher,14  Hinn.  S85;  State  e.  Grant,  TO  Ho.  236;  Hairley  *.  Butler,  Bi  Barb.  4W; 
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BECKWITH  t).   PHILBT. 
Ik  the  Kino's  Sekcu,  Easter  Terx,  1827. 

[RtporUd  in  6  Bamticail  4-  Creisvxil,  635.] 

Tme  was  an  action  for  assaulliDg,  beating,  handcuffing,  and  impria- 
oning  the  plaintiff.* 

LoBo  TzNTBHDBN,  C.  J.  I  am  of  opinion  that  there  is  no  ground 
for  disturbing  the  verdict.  Whether  there  was  any  reasonable  cause 
for  suspecting  that  the  plaintiff  had  committed  a  felony,  or  was  about 
to  commit  one,  or  whether  he  hod  been  detained  in  custody  an  unrea- 
sonable time,  were  questions  of  fact  for  the  jury,*  which  ttiey  have 
dedded  against  the  plaintiff,  and  in  my  judgment  most  correctly.  The 
only  qaestion  of  law  in  the  case  is,  whether  a  constable,  having  reason- 
able cause  to  suspect  thaC  a  person  has  committed  a  felony,  may  detain 
BQcfa  person  until  he  can  be  brought  before  a  justice  of  tbe  peace  to 
have  his  conduct  investigated.  There  is  this  distinction  between  a 
private  individual  and  a  constable :  in  order  to  justify  the  former  in 
causing  tbe  imprisonment  of  a  person,  he  must  not  only  make  out  a 
reasonable  ground  of  enspicion,  but  lie  must  prove  that  a  felony  has 
actually  been  committed ;  whereas  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is  authori:£ed  to 
detain  the  party  suspected  until  inquiry  can  be  made  by  tbe  proper 
authorities.  Now  in  this  case  it  is  quite  clear  upon  the  evidence,  and 
the  jury  have  so  found,  that  the  conduct  of  tbe  plaintiff  had  given  the 
defendants  just  cause  for  suspecting  that  be  either  had  committed,  or 
was  about  to  commit,  a  felony,  and  the  jury  having  so  found,  I  am  of 
opinion  that  the  action  was  not  maintainable.  Ituie  refused. 

Baniiv.Erben,  UN.T.  163;  Brockwayv.  Cnwtord,  3  Jones  <N.Ca.)>  ^3l  ^<*I  f- J<>70"'> 
89N.  Ca.  SST;  McCanhj  v.  De  Annit,  SS  Pa.  63 ;  Eanea  v.  SUM ;  6  Hompb.  53;  Lawigp. 
SUM,  3  Hud,  IS7. 

Bnt  an  officar  may  not  arreat  without  wamnt  on  reauaable  (aapldon  that  tha  pcraon 
■TTtsted  liaa  connoitted  in  a  foreign  countrr  an  act  which  in  Che  dameilic  forum  i>  a  fel- 
0D7.    Brown  V.  Lizara,  9  Atutral.  C.  L.  R.  837  Accord.  — Et>. 

I  The  glAtemenl  of  the  caie  and  tbe  argumente  of  couniel  are  omitted — Ed. 

■  Iiaacsr.  Brand,  S  Stark,  IBT ;  Cowlea  «.  Dunbar,  2  C.&  P.  667;  Xicholgon  c.  Hardwick, 
B  C.  &  F.  195;  Allen  v.  Wright,  8  C.  &  P.  836;  Williams  v.  Crosswell,  a  C.  &  K.  42B;  Eobaa 
v.  aawiD,  6  Cuih.  281  (but  lee  Mitcbell  v.  Wall,  111  Uais.  493;  Bath  v.  Hetcalf,  ISS  Mau. 
XH)  Accord.  But  it  aeems  now  to  be  well  aattled  that  the  queation  of  reawnabla  cauae  ia  a 
qneition  of  law  for  the  court.  Lawrence  d.  Hedger,  3  Taunt.  li;  Hure  i.  Kaye,  1  Taunt. 
SI;  Brongbton  V.  Jackson,  18  Q.  B.  383;  Perryman  s.  Lister,  L.  B.  1  H.I.e9];  Howard  i. 
Clark,  90  Q.  B.  D.  BBS;  Kindred  v.  Stitt,  GI  111.  401;  Spencer  v.  Anneaa,  S  Vroam.  lOO; 
Hawleyv-Bntler,  B4  Barb.  490  i  Bimi>  e,  Erben,  40  N.  Y.  4S3;  McCarthy  v.  Ds  Armil,  SO 
Pa.  63. 

See  also  Hogg  v.  Ward,  3  H.  &  K.  4IT;  Cochtan  e.  Toher,  14  Ulnn.  38S.  —  Ed. 
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FOX  V.  GAUNT. 

In  the  Kikq's  Bench,  June  8,  1882. 
[Reported  in  3  BanuieaS  j-  Adaiphiu,  798.] 

Trespass  for  an  aasault  and  false  imprisonment  The  defendant 
pleaded  that  an  evil-disposed  person,  to  tlie  defendant  unknown,  had 
obtained  goods  th>m  him  on  false  pretences ;  that  the  plaintiff  was 
'pointed  out  to  him  by  the  defendant's  servant  as  the  person  vho  had 
so  obtained  the  goods,  whereupon  the  defendant^  having  probable  cbubo 
of  suspicion,  and  believing  Uiat  the  plaintiff  was  the  person  who  had 
committed  the  offence,  gave  charge  of  him  to  a  peaoe-oflScer,  to  take 
and  keep  him  in  custody  till  he  ahoald  be  carried  before  a  justice,  to  be 
examined  touching  the  premises,  on  which  occasion  the  pesce-c^cer,  at 
the  defendant's  request,  did  so  take  him,  &c.,  and  brought  him  liefore  a 
justice  to  be  examined,  ftc,  and  the  Justice,  not  lieing  satisfied  of  the 
plaintiff's  identity,  discharged  him  out  of  custody,  Ac.  Replication: 
De  injuria.  At  the  trial  before  Lord  Tenterden,  C.  J.,  at  the  Middle- 
sex sittings  after  Michaelmas  term,  1831,  the  defendant  had  a  verdict 
on  the  above  special  plea.  A  rule  niai  was  obtained  in  the  following 
term  for  judgment  non  obetante  veredicto,  on  the  ground  that  a  private 
person  could  not  justify  giving  another  into  custody  on  suspicion  of  a 
misdemeanor. 

Sutchinaon  and  Beaton  now  showed  cause.* 

Lord  Tkmtbrden,  C.  J.  The  instances  in  Hawkins  are  where  the 
party  is  cai^t  in  the  fact,  and  the  observation  there  added  assumea 
that  the  person  arrested  is  guilty.  Here  the  case  is  only  of  suspicion. 
The  instances  in  Hale  of  arrest  on  suspicion  after  the  fact  is  over  relate 
to  felony.  In  cases  of  misdemeanor  it  is  much  better  that  parties 
should  apply  to  a  justice  of  peace  for  a  warrant  than  take  the  law  into 
their  own  hands,  as  they  are  too  apt  to  do.  The  rule  must  be  made 
absolute. 

LnTLEDALE,  pARKS,  and  Tadntojt,  JJ.,  concurred. 

Jtvie  ahteiule* 

'  The  ar^menta  of  countet  are  omitted.  —  Eti. 

>  Rou  V.  WilMQ.  8  J.  B.  Moors,  862 ;  Welch  v.  GleniBter,  2  B.  ft  C.  069  ;  Mmh 
o.  Lc«d«r,  14  C.  B.  K.  S.  6S6 ;  ComnimiwMlth  e,  Carey,  12  Cash.  Z4S  ;  CommamrnltlL 
V.  HcUunblJD,  13  Cosb.  eiS  ;  Rom  v.  Lxggctt,  61  Mich.  44S  ;  Pinkerton  k.  Verberg, 
78  Hich.  573  i  Danona  v.  Jonas,  86  N.  H.  24S  ;  Thoma*  u.  Turck,  94  N.  Y.  SO  ; 
People  V.  Pratt,  23  Hon,  800  Actord. 

Smith  s.  Donelljr,  66  111.  464  Centra.  —  Ed. 

Ad  arrest  withont  wanant  i*  not  nnconatitational.  Rohao  v.  Sawin,  S  Cuah.  £81. 
285 ;  M«ro  v.  Wilaoa,  1 N.  H.  6S-56.  60. 

It  is  not  material  that  there  was  time  to  obtain  a  warrant.  Davis  e.  RdsmIUS  BId^ 
8fi4 ;  Bohan  v.  Sawin,  S  Ciuh.  281,  SSS-S  ;  UoUef  v.  Mix,  S  WeDd.  850.  —  En. 
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SECTION  VI.  (continued.) 
(IJ  JmriviCATMH  BY  Ofticbx  un>KB  JuDiauii  Fbocbm. 
ALBERT  CHASE  v.  OBEEN  M.  INGALLS. 

Is  THE   SdFBKHZ  JcDIOIAL  CoCBT,  MA88ACHTISBTTa,  OcTIOBKB,  1867. 
[RqnirUd  In  97  AfaModbMM*  Stporit,  5S4.] 

Tort  ;  sgaioBt  Ingalls,  as  a  deputy-sheriff  for  Bristol,  for  aa  alleged 
Ul^al  arrest  of  tlie  plaintiff. 

WsLLs,  J.*  The  execution,  upon  which  the  plaintiff  was  arrested 
and  committed,  was  regnlar  in  form,  and  bore  the  affidavit  and  certifi- 
cate of  a  magistrate  as  provided  by  the  Gen.  Sts.  c  124,  S  &■  Primd 
facie,  it  is  a  complete  defence  to  the  officers  acting  in  accordance  witb 
its  directions.  The  defect  relied  on  by  the  plaintiff  to  deprive  them  of 
its  protection  is  the  fact,  now  admitted,  that  the  magistrate  who  made 
the  certificate  was  the  attorney  of  record  of  tiie  party  in  whose  favor 
the  execution  issned. 

It  is  settled  lair  that  an  officer  is  protected  by  his  precept,  if  the 
court  or  magistrate  had  authority  such  as  the  precept  assames.  It  is 
not  his  duty  to  inquire  into  the  particular  facts  of  the  cose,  if  the 
general  power  appear  and  the  process  be  regular.  He  cannot  be 
affected  by  any  irregularity  occurring  prior  to  the  issue  of  his  precept, 
nor  by  the  existence  of  any  fact  which  deprives  the  court  or  magistrate 
of  juriBdtction  in  that  particalar  case,  provided  the  defect  be  not  dis- 
closed by  the  precept  itself,  nor  known  to  the  officer.  Even  if  the 
defect  be  one  which  renders  the  precept  void  in  its  operatioD  between 
the  parties,  or  for  the  transfer  of  property,  yet  it  will  not  subject  the 
officer  to  liability  as  a  trespasser.  See  Sandford  v.  Nichols,*  and  coses 
cited  to  this  point  by  the  defendants. 

The  coses  relied  upon  by  the  plaintiff  do  not  support  ony  doctrine 
inconsistent  with  this.  The  decision  in  I^erce  «.  Atwood*  is  put 
expressly  upon  the  ground  that  the  want  of  outhority  in  the  magistrate 
appeared  from  the  warrant  itself.  In  Fisher  tt.  McGirr,'  the  want  of 
jurisdiction  arose  ftvm  the  very  character  of  the  proceeding,  which  the 
warrant  disclosed.  In  Tiptr  v.  Pearson,*  the  officer  was  held  liable 
because  his  warrant  did  not  show  affirmatively  on  apporent  Jurisdiction, 
there  being  none  in  foot,  and  the  burden  being  upon  him  to  establish 
his  JuetlQcotion. 

Where  the  proceeding  Is,  in  its  nature,  one  in  which  the  mogistrate 
has  no  right  to  exercise  the  authority  under  which  the  officer  assumes 

'  Only  the  opinion  of  the  ooDit  It  giTsn.  — Ed. 

•  13  Hasa.  ZSe.  *  13  H««a.  321,  SU. 

•  1  Qnj,  Ifi.  (a  Ot«y,  120. 


.y  Google 


234  CHASE  V.   niOALIS.  [CHAF.  I 

to  act,  be  is  held  respooeible,  although  acting  in  good  faith ;  because  in 
Buch  caBfl  the  want  of  authority  is  disclosed  upon  the  face  of  the  pre- 
cept. But  where  the  want  of  authority  arises  from  some  fkct  that  is 
personal  to  the  tnagistrate,  or  peculiar  to  the  proceedings  In  the  particu- 
lar case,  the  precept  cannot  disclose  it,  and  liie  ofScer  is  not  to  be  held 
liable  without  acto&l  knowledge  of  the  (act. 

The  plaintiff  offered  no  evidence  to  show  that  the  defendant  had 
actual  koowledge  that  the  certifying  mitgistTate  was  disqualified ;  not 
deeming  it  to  be  material  whether  he  knew  it  or  not ;  and  the  testimony 
of  the  defendant,  as  reported,  would  not  warrant  the  jury  in  finding 
such  knowledge.  He  is  not  entitled  now  to  have  a  Jury  to  determuw 
that  question.  Exc^ttiona  overrvled.^ 

1  Cotea  V.  UlehiU,  3  Lev.  20;  Moravia  v.  Sloper,  Willes,  SO,  31;  Andrawi  v. 
Uania,  1  Q.  B.  8  (sipUitiing  Philips  v.  Bioni,  1  Stn.  509 ;  Smith  v.  Bouchicr,  S 
Stim.  998,  and  Hone  v.  Junes,  Willea,  122)  ;  Enkina  «.  Hohnbwsh,  14  WaU.  All ; 
Uatthews  e.  Deiumare,  109  (J.  S.  216  (Tevemng  s.  c.  48Hich.  161);  Harding  c.  Wood- 
cock, 137  V.  S.  13  ;  Babe  v.  Co7ue,  68  Cal.  261 ;  Wataon  r.  Watwu,  t>  Coun.  IKI ; 
Lattin  d.  Smith,  1  lU.  SSI ;  Brotter  v.  Cannon,  2  111.  200;  Hill  v.  Figle;,  2S  IIL  1G8 ; 
State  B.  Foster,  10  Ioko,  13&  ;  BtmkB  v.  Beynolda,  8  B.  Hon.  SO  ;  Oumet  o.  Wimp, 
8  B.  Hon.  SSO ;  SUte  v.  McNallj,  81  Me.  210 ;  Sandfoid  t>.  Nicbola,  IS  Haaa.  286, 
288  ;  Eennedj  t>.  Dimcklea,  1  Uraj,  S6,  71 ;  Clark  v.  Hay,  2  On;,  110  ;  Chaae  v. 
Ingalla,  97  Mass.  521 ;  ITnderwood  t>.  Bobmwa,  106  Maaa.  296;  HUler  b.  Horton,  IB! 
Haas.  GIO,  5&1  ;  Bird  v.  Perkioa,  S3  Uicb.  28  ;  Hatthews  o.  Detumora,  18  Uieh.  161, 
MS  ;  Hinea  v.  Chamliers,  29  Minn.  7  ;  Walden  n.  Dndlej,  19  Ho.  IIB ;  Stata  v. 
Weed,  21  N.  H.  262  ;  Woods  v.  Davia,  31  H.  H.  328  ;  WamBr  o.  Shed,  10  Johna.  188; 
Savocool  D.  BoQghton,  G  Wend.  170  ;  Leva  v.  Palmer,  6  Wand.  S67  ;  Webber  »,  Gay, 
21  Wend.  (SC;  People  v.  Walren,  5  Hill.  110  ;  ComeU  p.  Bamea,  7  Hill,  35,  36 ; 
Folton  V.  HeatoD,  1  Barb.  GS2  ;  State  e.  Cortli,  1  Hayw.  (N.  Ca.)  171 ;  Cody  k 
Quinu,  6  Ired.  191  ;  Oore  v.  Huttn,  66  N.  Ca.  S71  ;  Harmon  v.  Oonld,  Wright,  7091 
Champaign  Bank  v.  Smith,  7  Oh.  St.  12  ;  Jonea  n.  Hngbee,  5  S.  &  R.  299 ;  Foeter  >. 
Oanlt,  2  McMolI.  835  ;  Mayer  d.  Duke.  7!  Tei.  115  ;  Stoddard  e.  Tarbell,  20  Tt 
821 ;  Spn^cne  «.  Bircbard,  I  Wis.  4S7,  165  ;  Yonng  v.  Wiae,  7  Wis.  128  ;  Bogart  i. 
Fhetpa,  11  Vis.  8S  ;  UcLean  o.  Cook,  28  Wia.  841 ;  Grace  v.  Uitchell,  81  Wia.  538, 
C3B  ;  St&hl  e.  O'Halley,  89  WU.  328  ;  Mnrdrock  v.  Eillips,  6G  Wia.  622  Accord. 

The  general  rule  is  open  to  one  exception,  the  rewon  of  which  is  not  obriona.  If 
an  officer,  who  ia  sued  in  trespass  by  A.  for  attaching  his  goods  under  process  againat 
B.,  juatifiee  on  the  ground  that  A.  got  the  goods  by  a  conveyance  which  waa  fraudu- 
lent and  void  ae  against  the  creditoia  of  B.,  it  ia  not  enongh  to  ahow  that  the  attach- 
ment was  iamed  at  the  suit  of  one  who  was  a  creditor  of  R,  and  waa  regular  on  ib 
face  ;  the  officer,  it  is  held,  must  eatabliah  the  absolute  regularity  of  the  proceB. 
Hatthewa  «.  Denamore,  13  Mich.  161  (bat  see  e.  c.  109  D.  3.  216) ;  Howard  r.  Mander- 
field,  SI  Minn.  337 ;  Oberfetder  f.  Eavanagh,  21  Neb.  133  ;  WillUms  c.  Eikenbeny, 
SS  Neb.  731  i  NobU  0.  Holmes,  C  Hill,  194;  TuiEtteni>.  Hnrst,  6  Hiil,  811.--Ei>. 
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THE  PEOPLE  V.  WARREN. 

In  THE  Sdfkkhe  Codbt,  New  York,  1848. 

[ReporUd  m  5  HiU,  440.1 

Certioraei  to  the  Ooeida  genera]  sessions,  where  the  derendant  vras 
convicted  of  an  assault  and  battery  upon  one  Johnsoo,  a  constable. 
Johnson  arrested  the  defendant  on  a  wairant  issaed  hy  the  inspectors 
of  election  of  the  city  of  Utlca  for  interrupting  the  proceedings  at  the 
election  by  disorderly  conduct  in  the  presence  of  the  inspectors.'  The 
warrant  was  regular  and  suffident  upon  its  face.  The  defendant  re- 
sisted the  officer,  and  for  that  assault  Ue  was.  indicted.  The  defendant 
offered  to  prove  that  he  had  not  been  in  the  presence  or  hearing  of  the 
inspectors  at  any  time  during  the  election,  and  that  Johnson  knew  it. 
The  court  excluded  the  evidence,  and  the  defendant  was  convicted. 
He  now  moved  for  a  new  trial  on  a  bill  of  exceptions. 

W.  Sunt,  for  the  defendant,  said  the  evidence  should  have  been 
admitted.  It  would  have  shown  that  the  inspectors  bad  no  jurisdiction 
of  the  subject-matter ;  and  if  the  officer  knew  it,  his  process  was  no 
jastiflcation  of  the  arrest.     Parker  v.  Walrod.*    But, 

Per  Curiax.  Although  the  ioBpeetors  had  no  jurisdiction  of  the 
Bubjcct-roatter,  yet  as  the  warrant  was  regular  upon  its  face,  it  was  a 
fiufflcient  authority  for  Johnson  to  make  the  arrest,  and  the  defendant 
had  no  right  to  resist  the  officer.  The  knowledge  of  the  officer  that 
the  inspectors  had  no  jurisdiction  is  not  important  He  must  be  gov- 
emed  and  is  protected  by  the  process,  and  cannot  be  affected  by  any- 
thing which  he  has  heard  or  learned  out  of  it.  There  are  some  dicta 
the  other  way ;  but  we  have  held  on  several  occasions  that  the  officer 
is  protected  by  process  regular  and  legal  upon  its  face,  whatever  ha 
may  have  heard  going  to  impeach  it* 

And  without  hearing  T-  Jmi&ina  (district  attorney),  who  was  to  bava 
argued  for  tbe  people,  Jfete  trial  denied. 


HORTON  V.   HENDEESHOT. 

In  THE  SCPRKHB  COCBT,   NeW  ToRK,   JaNUART,   1841. 
[Rtporttd  in  1  HM,  119.] 
Trespass  de  banit  aaportatii,  tried  at  the  Tompkins  drcait  in  Feb- 
ruary, 1839,  before  Monell,  C.  Judge.     Both  parties  are  constables, 
and  both  sought  to  make  title  to  the  possession  of  the  property,  under 

>  1  R.  S.  187,  S  37.  »  le  Wend.  514. 

■  WatMD  II.  Watson,  9  Coqd.  140  ;  Underwood  v.  Bobiiuan,  106  Mass.  296  i 
O'Sbangbnenr  a.  Baiter,  181  H*s«.  SIS ;  State  r.  Weed,  21  N.  H.  26S  i  Webber  v. 
Qwj,  24  Wend.  486  Accord.  —  Ed. 
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aeveral  attaclimcnts  issued  by  jastices  of  the  pence,  in  Cavor  of  several 
iodividuals,  sigainst  one  Edirio  Dart.  The  plaintiff  mode  the  first  levy, 
and  took  the  property  into  his  possession ;  sod  for  the  subseqaent 
taking  by  the  defendant,  this  action  was  brought.  All  of  tlie  attach- 
ments Trere  r^^ular  upon  their  face,  so  as  to  afford  a  sufficient  protec- 
tion  to  tiie  officers  who  served  them ;  but  in  relation  to  the  parties  in 
whose  favor  they  issued,  all  the  attadiments  on  both  sides  were  void, 
because  the  affidavite  on  which  tbey  issued  did  not  show  enough 
to  give  the  Justices  who  issued  them,  jurisdiction  to  proceed  in  that 
manner.  A  verdict  having  passed  for  the  defendant,  the  plaintiff  now 
moves  for  a  new  trial  on  a  case. 

O.  D.  Seers,  for  plaintiff. 

£.  Jokraon,  for  defendant. 

£y  the  Court,  Bbohson,  J.  Both  of  these  officers  have  acted  under 
attachments,  which,  though  void  as  to  tlie  parties  in  whose  &vor 
they  issued,  were  regular  upon  their  face,  and  without  any  apparent 
defect  of  jurisdiction  on  the  part  of  the  justices  who  issued  them.  The 
plaintiff  levied  first,  and  the  defendant  took  the  property  out  of  his 
pOBseesion.  Can  the  plaintiff  maintain  trespass  for  that  taking?  The 
case  of  Earl  v.  Camp '  auBwers  the  question  against  him.  The  rule 
which  Justifies  the  officer,  when  acting  under  such  process  as  I  have 
mentioned,  is  one  of  protection  —  not  of  assault.  It  is  a  shield,  but 
not  a  sword.  The  officer,  when  sued,  may  defend  under  such  process, 
but  be  cannot  build  up  a  tiUe  upon  it,  which  will  enable  him  to  main- 
tain actions  against  tliird  persons. 

The  defendant,  in  this  case,  stands  simply  in  the  attitude  of  defence. 
He  claims  nothing  but  that  protection  which  process,  apparentiy  regu- 
lar, affords  to  the  officer  who  serves  it.  The  plaintiff  goes  beyond  that, 
and  seeks  to  build  up  a  titie  upon  the  process  in  his  hands.  He  has 
not  been  sued,  nor  is  he  in  any  peril  of  suffering  damage.  If  Dart 
sues  him,  the  process  will  be  a  sufficient  defence.  If  the  plaintiffs  in 
the  process  sue,  because  the  property  has  been  lost,  the  officer  may 
answer,  that  their  process  was  void.  Earl  v.  Camp.'  In  short,  the 
plaintiff  is  not  acting  on  the  defensive,  but  is  suing  for  the  benefit  of 
persons  who  could  not  maintain  actions  in  their  own  names. 

The  fact  that  the  defendant  was  indemnified  by  the  persons  under 
whose  process  he  acted,  cannot  alter  the  case.  Taking  an  indemnity, 
does  not  deprive  the  officer  of  the  protection  which  his  process  affords. 

The  case  was  pnt  upon  other  grounds  at  the  circuit ;  but  as  the  one 
I  have  mentioned  leads  to  the  same  result,  there  can  be  no  use  in  grant- 
ing a  new  trial.    This  is  a  case  —  not  a  bill  of  exceptions. 

Jfeio  trial  denied.* 

1  IB  Wend.  £62. 

■  In  Clearwater  v.  Brill,  4  Hon,  72S,  the  first  officer,  under  similar  clrcmnatancea, 
prevuled  *gaioet  the  second.  Earl  r.  Camp,  Id  Wend.  562,  wu  dUtingxiiahed,  on  the 
HTOond  that  in  that  cue  the  firat  officer  was  not  in  pooBwiou  when  the  second  officer 
levied.    The  diitlnctioa  warns  not  to  have  br  an  reganted  in  the  piiucipal  caae.  —  Ed. 
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CAMPBELL  V.  SHERMAN. 

Is  THE  SUPBEUE   COOBT,  WISCONSIN,   JdHE  TeBK,    1874. 
[Reperttd  in  39  Wi$em$m  IUp«rtt,  103.] 

AiTBAt  from  the  Circuit  Coart  for  Eaa  CUire  County. 

Action  for  the  anUwfiil  seiznn  Hod  cooveraion  by  the  defendsDt, 
sheriff  of  Eaa  Claire  CouDty,  through  bia  deputy,  and  under  color  of  his 
office,  of  his  steamboat  with  its  tackle  and  ftimiture,  the  property  of 
the  plaintiff.  The  compluot  demands  damages  for  the  value  of  the 
property,  and  for  the  loss  caused  plaintiff  in  his  business  by  the 
seizure.* 

Cole,  J.  The  able  and  ingenious  counsel  for  the  defendant  did  not 
seriously  contend  that  ch.  184,  Laws  of  1869,  so  far  as  it  attempted  to 
authorize  a  proceeding  in  rem  against  a  vessel  for  the  enforcement  of 
a  maritime  contract,  could  be  sustained  as  a  valid  enactment.  The 
decisions  of  the  Supreme  Court  of  the  United  States  are  too  clear  and 
emphatic  upon  that  question  to  allow  any  discussion,  unless  their  bind- 
ing authority  is  denied  —  a  position  not  assumed  in  the  argument.  See 
The  Moses  Taylor ;»  Hine  v.  Trevor;*  The  Belfast;*  The  Eagle.* 
Also  sec  decisions  in  the  State  courts  in  the  following  cases :  In  re 
Steamboat  Josephine  ;  ^  Brookman  v.  HamilL;  *  Vose  v.  Cockroft ; ' 
The  Steamboat  General  Bnell  v.  Long  ;'*  Tborsen  v.  The  Schooner  J. 
B.  Martin. **  In  view  of  these  various  adjudications,  it  is  idle  to  argue 
in  favor  of  the  proposition  that  the  State  Legislature  has  authority  to 
create  maritime  liens,  or  the  power  to  confer  upon  a  State  court  Juris- 
diction  to  enforce  such  a  lien  by  a  proceeding  in  rem  against  the  vessel 
according  to  the  practice  in  admiralty.  That  a  proceeding  against  a 
vessel  to  enforce  a  contract  for  pilot's  wages  la  a  subject  of  admiralty 
Jurisdictiou,  and  partakes  of  all  the  incidents  of  a  suit  in  admiralty,  is 
equally  well  settled.  It  therefore  results  from  these  propositions  of 
law,  that  the  Circuit  Court  which  Issued  the  warrant  commanding  the 
sheriff  to  seize  and  safety  keep  tiie  steamer  Ida  Campbell  to  answer 
any  lien  which  should  be  established  against  the  boat  in  favor  of  the 
plaintiff  in  that  action  for  pilot's  wages,  had  no  jurisdiction  of  the 
cause,  and  its  process  was  void.  It  gives  no  strength  to  the  position 
of  defendant's  counsel,  nor  does  It  aid  the  discussion,  to  say  that  the 
Cirouit  Court  is  a  court  of  general  JurisdicUon,  when  it  is  conceded  that 
it  had  no  jurisdiction  over  a  proceeding  exclusively  vested  in  the  courts 
of  the  United  States.  For  as  to  the  subject-matter  of  such  a  suit,  it 
had  no  jurisdiction  whatever,  and  the  Act  of  the  Legislature  clothed  Uia 

'  The  rest  of  the  atateiDent  of  bets  and  the  argnmsute  of  connMl  are  omitted. 
-Ed. 

•  1  Wall.  411.  •  4  Wall.  B6B.  *  7  Wall.  624. 

•  8  Wall  16.  •  38  N.  Y.  19.  '  43  N.  Y.  554. 

•  44  H.  Y.  415.  ■  IS  Ohio  9t.  S21.  '  i*  39  wu.  4Sa 
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court  with  no  power  to  try  and  determine  it    The  patty  might,  of 
■  course,  have  brought  his  action  in  the  Circuit  Court  to  enforce  a  common 
law  remedy ;  but  wtien  he  resorted  to  it  to  enforce  a  maritime  lien  by  a 
proceeding  in  rem,  the  court  had  no  jurisdiction  of  the  cause. 

This  being  the  case,  the  further  question  ariees,  Did  the  warrant  thus 
issued  in  a  cause  over  which  that  court  had  no  jurisdiction,  afford  any 
protection  to  the  officer  for  acts  done  in  its  execution  ?  The  counsel 
for  the  defendant  contends  that  it  would  protect  the  officer,  and  that, 
if  fair  and  regular  on  its  face,  he  had  no  right  and  it  was  not  his  duty 
to  inquire  whether  the  court  which  issued  it  bad  Jurisdiction  of  the 
cause.  Where  the  subject-matter  of  the  suit  is  within  the  jurisdiction 
of  the  court,  yet  Jurisdiction  in  the  particular  case  is  wanting,  there 
is  certainly  reason  and  authority  for  holding  that  an  officer  who  exe- 
cutes a  process  fair  upon  its  face,  shall  be  protected.  But  a  clear 
distinction  exists  between  that  case  and  a  prooeeding  in  which  the  pro- 
cess itself  shows  that  tbo  court  has  exceeded  its  jurisdiction.  The  role 
is  stated  by  Mr.  Justice  Smith  in  Bagnall  t>.  Ableman,'  in  the  following 
language:  "When  the  process  is  fair  on  its  face,  and  issued  hy  a  court 
or  magistrate  of  competent  jurisdiction,  it  is  a  protection  to  the  officer. 
But  if  it  be  not  fair  and  regular  upon  its  face,  or  its  recitals  oi-  com- 
maods  show  a  want  or  excess  of  jurisdiction  in  the  court  or  magistrate 
issuing  it,  the  officer  is  not  protected  in  its  execution,"  p.  179.  The 
form  of  the  warrant  issaed  in  the  present  case  is  not  set  forth  in  the 
answer.  But  it  was  undoubtedly  such  a  process  as  tbe  clerk  was 
required  to  issue  upon  the  filing  of  the  complaint,  and  it  would  sbow 
upon  its  face  that  it  was  issued  in  a  proceeding  instituted  nndcr  the 
provisions  of  ch.  164.  It  would  command  the  officer  to  attach  and  seize 
the  steamer  Ida  Ctunpbell,  her  tackle,  apparel  and  furniture,  if  found 
within  his  county,  and  safely  keep  the  same  to  answer  all  such  liens  as 
should  he  established  against  it  in  favor  of  the  plaintiff  in  tbe  cause. 
It  would  properly  contain  re<^tal  showing  that  a  complaint  had  been 
filed  with  the  clerk,  and  state  the  nature  and  amount  of  the  demand 
for  whioh  a  lien  was  claimed  against  the  vessel.  We  must  presume 
fh>m  the  matters  stated  in  the  answer,  that  such  was  the  form  of  the 
warrant  under  which  tbe  officer  acted ;  and  furthermore  a  process 
setting  forth  these  facta  would  be  required  by  the  law  under  which  the 
proceeding  was  taken.  And  it  is  very  apparent  that  such  a  warrant 
would  show  upon  its  face  the  nature  of  the  proceeding,  and  that  the 
suit  was  instituted  to  enforce  a  maritime  lien.  In  other  words,  it  would 
show  that  the  Circuit  Court  had  no  jurisdiction  of  the  subject-matter  of 
tbe  action,  and  no  power  to  hear  and  determine  it  And  we  understand 
the  rule  to  be,  that  where  the  process  does  thus  show  a  want  of  juris- 
diction in  the  court  of  the  subject-matter  of  tbe  action,  it  is  void,  and 
does  not  protect  the  officer.  In  this  all  the  cases  agree. 
But  it  is  said  that  this  mle  imposed  upon  tbe  officer  in  the  present 

'  \  Wii.  163. 
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cue  the  duty  of  determining,  in  adv&nce  of  any  decision  of  the  courts 
of  thia  State,  the  validity  of  an  Aot  of  the  Legislature.  How  can  it  be 
expected,  it  ia  asked,  that  a  mere  ministerial  officer  conld  decide  such 
a  qucatioQ,  and  thus  And  out  that  his  process  was  void  for  want  of 
Jiiriadiction  in  the  court  which  issued  it?  The  maxim  Ignorantia  juris 
non  esKutat  —  ignorance  of  the  law,  which  every  man  ia  presumed  to 
fcnow,  does  not  afford  excuse  —  in  its  application  to  humou  affairs, 
f^reqnently  operates  harshly ;  and  yet  it  ia  manifest  that  if  ignorance  of 
the  law  were  a  ground  of  exemption,  the  BdmiDistration  of  jnstiGe 
would  be  arrested,  and  society  could  not  exisL  For  in  every  case 
ignorance  of  the  law  would  be  alleged.  And  consequently  the  answer 
must  be  given  in  this  case,  that  the  ignorance  of  the  officer  is  of 
the  law,  and  the  rule  is  almost  without  an  exception,  that  this  does 
not  excuse.  It  may  devolve  npon  the  officer  a  vast  responsibility  in 
Bome  cases,  to  say  that  he  must  notice  at  his  peril  that  an  Act  of  the 
L^alatnre  attempting  to  confer  Jurisdiction  upon  the  courts  ia  uncoo- 
stdlutional.  But  if  the  officer  does  not  wish  to  assume  all  the  baz«rd 
which  such  a  rule  of  law  imposes  on  him,  he  mnst  require  a  bond  ot 
indemnity  from  the  party  for  whom  be  is  acting.  It  la  farther  said  tiiat 
it  was  the  dnty  of  the  officer  to  obey  the  mandate  of  the  warrant  and 
Beize  the  identical  steamboat  which  he  did  attach,  and  that  he  had  no 
alternative  but  to  obey.  If  the  act  which  the  writ  commanded  him  to 
do  was  a  trespass,  he  was  not  required  to  perform  it.  Nor  would  he 
be  liable  in  that  case  to  the  plaintiff  for  refasing  to  execute  a  process 
void  for  vant  of  jurisdiction. 

We  have  examined  the  authorities  cited  on  the  brief  of  counsel  tor 
the  defendant,  but  we  find  nothing  in  them  inconsistent  with  the  views 
above  expressed. 

The  conclusion  which  we  have  reached  Es,  that  the  answer  does  not 
state  a  defence  to  the  action,  and  that  the  demurrer  to  it  should  have 
been  auetained. 

Br  THE  Court.  The  order  of  the  Circuit  Conrt  is  reversed,  and  the 
cause  remauded  for  farther  proceedings  according  to  law.* 

1  TameT  v.  Fulgate,  1  Lev.  95;  Entiok  v.  Carriii^oD,  3  Wila.  37G,  19  How.  St.  Tr. 
I02B  g.  c. ;  WUe  r.  Withera,  8  Cmncli,  331 ;  GnlmoD  v.  Rafinonil,  1  Coon.  40;  Sum- 
Bat  v.  B«eler,  GO  Ind.  3*1;  CampbeU  v.  Webb,  11  Md.  471;  Sandford  n.  Nichols,  13 
Ubm.  286;  Pearce  e.  Atvood,  13  Maw.  S24;  Fisher  v.  MeGiTT,  1  Oity,  1,  44 ;  Merrit 
e.  St.  Pani,  II  Hinn.  233;  SiiTacool  v.  Bninghton,  G  Wend.  170, 173;  Spragoa  v.  Birch- 
atd,  1  Wis.  4G7i  B«gnaU  r.  Ablemau,  4  Wia.  16»  a«Mn/.  —  En. 
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SOPHIA  LASHUS   v.  GEORGE  H.  MATTHEWS. 

In  THE  Sdpbehk  JUDICIAL  CociiT,  Maine,  Deceiibeb  6,  1888. 

[BtporUd  in  75  Maine  BeporU,  U6.] 

Babsows,  J.'  The  pUintiff  Sophia,  wife  of  Levi  LubuB,  brooj^t 
thia  action  of  trespaas  ogaiost  the  defendsnt,  a  deputy  sheriff  in  the 
county  of  Kennebec,  basing  her  claim  to  recover  on  the  ground  that  be 
had  attached  and  carried  away  a  small  stock  of  goods  and  the  flimiture 
ia  a  certiun  saloon  as  the  property  of  her  hiiBband,  Levi  Lasbua,  when 
in  fact  the  eame  belonged  to  her.  The  case  was  tried  at  the  October 
term,  1882,  and  the  defendant,  among  other  matters,  pat  in  evldenoe  a 
irrit  in  a  suit  then  still  pending  in  the  Superior  Court,  in  favor  of  Mark 
Rollins  V.  Levi  Lashus,  being  the  same  on  whidi  he  had  attached  the 
property  in  controversy,  and  the  note  on  whidi  said  Rollins'  suit  was 
founded,  given  in  1671  by  Levi  to  stud  Rollins'  predecessor  in  the  office 
of  county  treaenrer.  The  plaintiff  prodnced  a  bill  of  sale  from  her 
husband  of  the  Bto<^  and  fixtures  which  w£re  in  the  shop  in  March, 
1876,  purporting  to  be  "  in  consideration  that  my  wife,  Sophia  Lashus, 
has  tliie  day  become  responsible  for  certain  of  my  debts  by  signing 
notes  witb  me,  and  securing  payment  of  the  same  by  mortgage  of  real 
estate." 

Locking  at  all  that  was  in  evidence,  and  all  that  was  conspicuonsly 
lacking  on  ber  part,  if  the  Jury  came  to  the  conclusion  that  tliis  prop- 
erty and  business  really  belonged  to  the  husband,  who  supported  him- 
self and  his  wife  out  of  it,  and  had  what  money  he  wanted  to  spend 
himself — and  tfaat  it  did  not  belong  to  the  wife,  who  knew  and  did  so 
little  that  was  material  in  relation  to  it,  we  are  by  no  means  sure  that 
they  erred. 

'They  are  not  wont  to  err  on  that  side  in  such  cases. 

The  motion  to  set  aside  the  verdict  as  against  law  and  evidence, 
cannot  be  sustained. 

But  since  the  trial,  and  while  the  case  was  pending  on  the  motion  to 
set  aside  the  verdict  which  is  disposed  of  as  above,  comes  the  plaintiff 
with  another  motion  to  set  aside  the  verdict  for  newly  discovered  evi- 
dence, the  substance  of  which  is  that  Judgment  has  been  rendered  in 
favor  of  Levi  Lashus  in  the  suit  brought  by  the  county  treasurer 
against  him,  in  which  the  property  here  in  eontroverey  was  attached  as 
the  proi>erty  of^  Levi.    The  motion  cannot  prevail. 

The  question  whether  or  not  an  officer  sen-ing  in  good  faith  and 
in  a  proper  manner  a  writ  from  a  court  of  competent  jurisdiction  is  a 
trespasser  in  making  an  attachment,  does  not  depend  upon  the  result 
of  the  suit  in  which  the  attachment  is  made,  nor  ia  it  affected  by  it  in 
a  case  like  this.    The  officer  represents  not  the  attaching  creditor 

'  Only  •  portion  or  the  opinion  of  the  conrt  ii  given.  —  Bn. 
*  B.  S.,  G.  SI,  !  3S. 
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alone,  but  the  l&w,  which  authorizes  him  to  "attach  and  hold  aa 
security  [gooda  and  chattels]  to  satisfy  the  judgment  for  damages  and 
costs  which  the  ptaintiff  may  recover." ' 

The  validity  of  the  claim  sne*^  is  not  in  issue  in  a  suit  against  the 
officer  for  making  the  attachment,  nor  can  it  be  thus  collaterally  tried. 
The  plaintiff  here  mnst  recover,  if  at  all,  npon  the  facts  she  alleges  and 
proves  to  have  existed  at  the  time  when  her  action  was  commenced 
and  tried.  The  foundation  of  her  claim  is  that  the  property  was  hers 
and  so  not  UaUe  to  attachment  for  any  debt  which  the  defendant  in 
the  attachment  suit  might  be  found  to  owe.  The  process  in  the 
cheer's  hands  afforded  him  a  conclusive  justification  for  all  r^ular 
and  lawful  proceedings  against  the  defendant  therein  named,  and  all 
who  can  assert  only  bis  rights.  Nor  does  the  dissolution  of  the  attach- 
ment after  the  suit  against  the  o£Qcer  Is  commenced,  make  the  officer 
who  has  simply  obeyed  bis  precept  and  done  his  duty  under  it,  liable  In 
aucb  suit.  If  he  attaches  property  which  is  not  liable  to  attachment 
for  the  debts  of  the  defendant  named  in  the  writ,  he  is  responsible  to  the 
owner.  That  was  the  claim  here  made,  but  the  jury  have  settled  the 
vital  facts  against  the  claimant.  It  follows  inevitably  from  the  evidence 
and  the  finding  of  the  jury,  that  the  property  attached  by  this  defendant 
was  subject  to  be  attached  and  held  for  such  judgment  aa  the  county 
treasurer  might  recover  against  Levi  Laahua ;  and  the  failure  of  the 
county  treaanrer'a  suit  does  not  make  tbe  officer  a  trespasser  ai  initio. 

The  officer  in  defending  a  suit  of  this  sort,  is  neither  expected  nor 
required  to  come  prepared  to  try  out  tbe  issue  between  the  parties  to 
the  suit  in  which  he  has  made  the  attachment  They  would  be  bound 
by  no  finding  which  the  Jury  might  make  in  his  case,  and  if  the  right 
of  the  plaintiff  in  the  attachment  suit  to  recover  were  an  issuable  fact 
in  a  suit  of  tbis  description,  and  the  failure  of  the  officer  to  establish  it 
would  make  him  liable  to  a  platntifT  occupying  the  position  that  this 
pimntiff  does,  it  might  turn  out  when  the  attachment  suit  came  on  for 
trial  between  the  parties  to  it,  that  the  plaintiff  there  would  prevail, 
and  the  officer  be  called  upon  to  respond  ta  bim  for  failing  to  seize  the 
attached  property  npon  execution.  The  law  does  not  expose  its  officer 
to  any  such  dilemma,  nor  does  it  permit  any  each  incongruous  mixture 
of  issues  between  other  parties  in  the  trial  of  a  cause.  By  virtue  of 
the  law  which  empowers  him  to  attach  the  goods  and  chattels  of  the 
defendant  In  the  writ  placed  in  tiis  hand  for  service,  be  acquirea  a 
special  property  in  the  goods  attached,  and  the  right  to  contest  all 
claims  thereto  asserted  by  any  third  parties  unembarrassed  by  any 
question  as  to  the  maintenance  of  the  suit  in  which  the  attachment  is 
made.  Motions  overruled.    Judgment  on  the  verdicL* 

1  R.  8.  c  81,  g  22. 

■  Liringatoa  v.  Smith,  5  P«t.  90 ;  EirkMy  t.  DnbMe,  IS  AU.  13,  CI  ;  Walker  a. 
Wooiis  IS  CbI.  99  ;  Jackton  v.  Kimball,  121  Mtas.  201,  206 ;  Otsdy  v,  Bowe,  II  Daly, 
2Sa  ;  Rice  e.  Hiller,  70  Tai.  01 3  Accord. 
.     See  HaU  B.  Stiykar,  27  N.  Y.  691.  —  Ed. 
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STATE  V.  J.  DOWNER  and  A.  FULLER. 
In  the  Supreke  Coubt,  Vebuont,  Mabcb,  1836. 
[RqtorUd  n  8  Vtrmimt  Asporti,  494.] 
'    This  was  an  indictment  against  the  respondents  for  resiatiiig  an 
officer  in  the  execution  of  his  office.    Plea  —  not  guilty.    The  defend- 
BDt8  offered  to  show  that  the  officer  under  an  attachment  against  a  third 
person  was  attempting  to  seize  the  goods  of  the  defendant  Downn. 
This  evidence  waa  excluded.' 

The  opinion  of  the  court  was  delivered  by 

Bed7ield,  J.  We  think  the  testimony  offered  by  Qie  defendants  WM 
properly  rejected  by  the  county  court  It  is  well  settled  that  one  may 
defend  the  possession  of  his  property  against  a  stranger  with  such  force 
as  may  be  necessary.  But  this  right  cannot  be  extended  to  the  case 
of  an  officer  whose  duty  it  is  to  attach  property  whenever  he  is  re- 
quested BO  to  do.  He  may  or  may  not  require  indemnity  for  the  act 
Bat  it  would  be  too  much  to  say  that  he  must  decide  alt  cases  of  doubt- 
fill  property  at  his  own  hazard,  or  that  if  he  attempted  to  make  an  , 
attachment  when  the  property  was  not  in  fact  in  the  debtor,  he  might 
by  the  owner  of  the  propert}'  be  resisted  to  any  extremity.  The  rale 
would  be  the  same  when  he  called  out  the  poBse  comitatua,  and  the 
()ne«tion  whether  the  officers  of  justice,  or  the  rioters,  shall  be  held 
liable  to  indictment,  must  depend  upon  the  decision  of  some  abstract 
quesdon  of  property,  which  the  sagacity  of  no  man  was  sufficient  to 
foresee.  And  if  the  owner  of  property  may  resist  an  officer  in  its 
defence,  so  may  one  who  believes  himself  the  owner ;  for  it  will  not 
do  to  predicate  crime  upon  so  subtle  a  distinction  as  an  abstract  right 
of  propert}'.     It  must  be  something  more  tangible. 

We  believe  the  better  and  safer  and  only  practicable  rule  to  be,  that 
whenever  the  question  of  property  is  so  far  doubtful  that  the  creditor 
and  offlcer  may  be  supposed  to  act  in  good  faith  in  making  t^e  attach- 
ment, the  owner  of  tiie  property  even  cannot  Justify  resistance,  but 
must  yield  the  possession,  and  resort  to  his  remedy  by  action.  This  is 
the  only  mode  in  which  the  question  could  be  tried.  And  unless  sndt 
a  rule  be  adopted,  no  human  sagacity  is  adequate  to  the  decision 
of  those  nice  questions  which  the  duty  of  sheriSb  and  tiieir  officers 
involve. 

The  rule  here  established  does  not  impugn  that  which  is  found  in  the 
books,  "  that  an  illegal  arrest  may  be  resisted."  If  the  process  is  void, 
or  is  misapplied,  it  is  the  same  as  if  there  were  no  process,  so  far  aa 
one's  person  is  concerned.  But  the  case  of  property  ia  very  different. 
It  depends  upon  criteria  which  are  not  the  objects  of  sense. 

1  The  statement  of  facta  haii  been  condensed.  The  ■tgnmeuta  oF  coniuel  ind  a  fut 
at  the  opiaion  are  omitted.  —  Ed. 
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It  is  well  settled  that  if  an  officer  have  probable  cause  to  suspect  one 
of  feloajr,  be  may  proceed  to  arrest  him  by  any  force  necessary,  and  is 
justified,  notwithstauding  the  person  shall  prove  to  have  been  innocent 
2  Hale,  79 ;  1  East,  301 ;  Samuel  v.  Fayne ;  1  Rnesell  on  C.  504. 

The  judgment  of  this  court  is,  that  respondents  take  nothing  by 
their  motion  or  exceptions,  and  judgment  was  rendered  against  the 
respondenta.' 


COMMONWEALTH  v.  A.  KENNARD  amd  OraBas. 

In  the  StTP&EHE  JuDidAL  CouBT,  MAssACHnsETis,  Mabch,  1829. 
IBeporled  In  6  Pidceriig,  133,] 

Pabkkr,  C.  J.,  delivered  the  opinion  of  the  court* 

The  qnestioQ  titen  ta  reduced  to  this :  whettier  the  owner  of  goods 
which  are  in  his  actual  possession,  may  not  lawfully  defend  his  posses- 
sion of  them  against  a  seizure  or  an  attachment  by  an  officer,  who 
comes  to  take  them  on  a  precept  against  another  person,  who  has  no 
right  or  interest  in  the  goods. 

Certainly  the  officer  in  such  case  would  be  a  trespasser,  for  he  does 
not  act  under  any  precept  against  such  owners,  nor  is  he  commanded 
to  take  their  goods.  Actions  of  trespass  against  officers  thus  trans- 
gressing are  among  the  most  common  actions  in  our  courts,  and  they 
depend  upon  the  same  prinoiple  as  actions  of  assault  and  battery,  or 
false  imprisonment^  by  one  who  ia  arrested  on  a  writ  or  warrant  against 
.  another  person.*    In  such  case  there  is  no  authority  for  the  arrest,  and 

1  State  V.  FiGsld,  18  TT.  H.  34;  Stat«  v.  Richardson,  38  N.  H.  208 ;  Fari*  v.  SUb, 
8  Ob.  St  lS8i  State  o.  MUler,  12  Vt  4S7  {mtibU);  Merritt  t>.  UUUr,  13  Vt.  IIS 
{tmbU);  3tet«  B.  Bochanui  17  Vt.  G7S  AeeortL  ~Eo. 

*  Only  ths  opinion  of  the  conrt  ia  giTen.  —  Ed. 

■  Glaaspools  v.  Yoang  S  B.  &  C.  flSfl  ;  Daviea  v.  Jenkins,  11  M.  k  W.  746  (wmUt) ; 
Buck  a.  Collath,  3  WaU.  334  ;  North  v.  Petsn,  188  O.  S.  271 ;  Beiejr  v.  Adkinwii, 
34  Cal.  346  ;  Brichmui  b.  Robs,  fl7  Cal.  601,  eOG  ;  Watson  i.  WalMD,  i  Codd.  140, 
147  ;  HiteheU  v.  Ualona,  77  Oft.  301  ;  Miller  v.  Bumiatar,  109  Uis*.  3S0  ;  Cook  v. 
Hopper,  33  Mich.  BU;  Kane  i.  HntchiMoa,  SSHich.iSa;  Brale;-*.  BTrnes,  20  Hinn.436; 
Cross  ■.  Fbalpi,  16  Barb.  009 ;  Bogen  «.  Weir,  S4  N.  T.  46t;  Haley  «.  Banett,  2  Sneed. 
Ml;  Hays  «.  Creuy,  SO  Tex.  445;  Formwalt  «.  Hylton,  6S  Tex.  288;  Heidenheimei  s. 
Sides,  ST  Tex.  SS  Atccrd. 

In  Buck  o.  Colbath,  aupra,  Uiller,  J.,  uid,  p.  S42 :  "  Property  may  be  seizmi  by 
an  ofDcer  of  the  conrt  nnder  a  variety  of  writs,  orders,  or  processes  of  the  conrt.  For 
onr  present  purpose,  these  may  be  divided  into  two  classes  :  — 

"  1.  Those  in  irhich  the  procesa  or  order  of  ths  court  describes  the  property  to  be 
teized,  and  which  contain  a  direct  command  to  the  officer  to  take  possession  of  that 
puticnlar  property.  Of  this  class  are  the  writ  of  replevin  at  common  law,  orders  of 
•eqnestratioD  in  chancery,  and  utailj  all  tb«  proceeaea  of  the  admiralty  coarts,  by 
which  the  r«  14  bronght  before  it  for  its  sctioQ. 

"  3.  Those  in  which  the  officer  is  directed  to  levy  the  process  Qpon  property  of  one 
«f  the  parties  to  the  litigation,  sufficient  to  sattify  the  demsnd  against  him,  without 
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the  person  making  it,  whether  by  mistake  or  design,  is  a  mere  trre- 
passer.  And  the  same  facts  which  would  sustain  an  actioii  of  trespass 
by  the  person  arrested,  will  justify  any  resistance  which  may  be  neces- 
sary 10  defend  bis  porsoDal  liberty,  short  of  injurions  violence  to  tJiu 
officer.' 

We  cannot  diatinguisb  between  an  officer  who  aseamea  to  act  nD<1<'r 
a  void  precept,  and  a  stranger  who  should  do  the  same  act  without  any 
precept ;  for  a  command  to  arrest  the  person  or  seize  the  goods  of  It, 
w  no  authority  against  the  person  or  goods  of  A.  And  an  officer  with- 
out a  precept  is  no  officer  In  the  particular  case  in  which  he  so  under- 
takes to  act.  The  officer  must  judge  at  hia  peril  in  regard  to  the  person 

descrilHDg  an  J  ipeciGc  property  to  be  thas  taken.  Of  tU«  clua  m  the  writ  of  attaeh- 
in«iit,  or  other  mesne  proceu,  by  which  property  is  seized  before  judgment  to  answer 
to  such  jadgment  when  rendered,  and  the  final  proeess  of  execution,  elegit  or  other 
writ,  bj  which  an  ordinary  judgment  ii  carried  into  effect 

"  It  !■  obvious,  on  a  moment's  conuderstian,  that  the  claioi  of  the  offleer  execatiug 
tbwe  writs,  to  the  protection  of  the  courts  from  which  they  {sane,  stands  npon  very 
different  grounds  in  the  two  claaaes  of  proctaa  just  described.  In  the  first  clsaa  ha  has 
no  discretion  to  use,  no  judgment  to  exercise,  no  duty  to  perform  bnt  to  seize  the  prop- 
erty described.  It  followa  from  tbia,  u  a  roje  of  law  of  universal  application,  that  if 
the  court  isauing  the  process  liad  jurisdiction  in  the  case  before  it  to  issue  Umt  process, 
and  it  was  a  valid  process  when  placed  in  the  officer's  hands,  and  that,  in  the  eiecntioa 
of  such  process,  he  kept  himself  strictly  within  the  mandatorj  clause  of  Qie  proeeai^ 
then  Buch  writ  or  process  ia  a  complete  protectiiHl  to  him,  not  only  in  the  court  which 
isaued  it,  but  iu  all  other  courts. 

"  And  in  addition  to  tbia,  in  many  cosea  the  court  which  issued  the  process  will  inter- 
fere directly  to  protect  ita  officers  from  being  harassed  or  tnteTfered  with  by  any  person, 
whether  a  party  to  the  litigation  or  not  Such  is  the  habitual  course  of  the  court  of 
chancery,  operating  by  injunction  against  persons  who  interfere  by  means  of  other 
courts.  And  instances  are  not  wanting,  wheis  other  courts  have  in  a  aummaiy  man- 
ner protected  their  ofBcera  in  the  execution  of  their  mandates. 

"  It  is  creditable,  however,  to  the  respect  which  is  paid  to  the  process  of  courts  of 
competent  jnriadiction  in  this  conntry,  that  the  occasion  for  the  exercise  of  such  a 
power  is  very  rare. 

"  In  the  other  claas  of  writs,  to  which  we  have  referred,  the  offlcerhasa  very  large  and 
important  field  for  the  i>iercise  of  his  judgment  and  discretion.  Firit,  in  ascertaining 
that  the  property  on  whii-i  he  proposea  to  levy,  ia  the  property  of  the  person  against 
whom  the  writ  is  directed ;  ueondly,  that  it  ia  property  which,  by  law,  is  subject  to  he 
taken  under  the  writ ;  and  Ihirdlt/,  as  to  the  quantity  of  such  property  necessary  to 
be  seized  in  the  case  in  hand.  In  all  these  particnlara  he  is  bound  to  exercise  hia  own 
judgment,  and  is  legally  responsible  to  any  person  for  the  con  sequences  of  any  error  or 
mistake  in  ita  exercise  to  hia  prejudice.  He  is  so  liable  to  plaintiff',  to  defrnJaut,  or  to 
any  thiiii  person  whom  bis  erroneous  action  in  the  premiaea  may  injure.  And  what  ia 
more  important  to  our  present  inquiry,  the  court  can  afford  him  no  protection  against 
the  parties  so  injured  ;  for  the  court  is  iu  no  wise  responsible  for  the  manner  in 
which  be  exercises  that  ^scretion  nhich  the  law  reposea  in  him,  and  in  no  one  elxe." 
Id  confirmation  of  this  distinction  drawn  by  Mr.  Justice  Miller,  see  Wilrasrth  r. 
Bnrt,  7  Met  257  ;  Woods  ■>.  Davis,  84  N.  H.  328 ;  Foater  b.  Pettibone,  20  Barb.  S50; 
Watkins  r.  Page,  2  Wis.  S2  ;  Weinberg  f.  Couover,  4  Wis.  808  ;  Griffith  v.  Smith, 
S2  Wis.  848.  —  Ed. 

>  Oliver  v.  State,  17  Ark.  508  ;  Wentworth  v.  People,  G  IU.  550 ;  Elder  v.  Horriaon, 
10  Wend.  128 ;  Brownell  o.  Durkee,  7S  Wis.  658  jiceord. 

See  Biaddy  v.  Hodges,  eS  N.  Ca.  319.  —  En. 


.y  Google 


BBCT.  VL]  COMMOSWEALTH   V.   KEHHAED.  245 

^ainnt  irhoni  he  is  commanded  to  Rct.  ThU  is  said  to  be  liard,  but  it 
is  a  hardship  resulting  fVom  the  voluntary  aasumption  of  s  hazardous 
offloet  and  considering  that  in  all  cases  of  doubt  the  offlcer  may  require 
indemnity  before  he  executes  bis  precept,  the  hardship  is  imaginary. 
Marshall  v.  Hoimer ; '  Bond  v.  Ward.* 

It  is  said  that  the  owner  of  goods  seized  or  attached  on  a  precept 
i^ainst  another,  has  legal  remedies  by  action  of  replevin,  trover,  or 
trespass,  and  therefore  ought  not. to  be  allowed  to  protect  his  goods 
with  a  strong  hand,  for  this  power  may  be  abused  so  as  to  cover  the 
property  of  the  debtor,  and  ao  the  creditor  may  be  disabled  from 
obtaining  satisfaction.  Such  a  mischief  may  happen ;  but  it  is  not  a 
fair  argument  against  the  existence  of  a  right,  that  it  may  bo  abused. 
If  the  right  did  not  exist,  great  abuses  might  oome  from  the  power  in 
officers  to  take  any  person's  property  npon  suspicion  or  suggestion  that 
it  belongs  to  the  debtor,  and  the  owner  might  be  driven  to  a  replevin, 
in  which  he  must  give  bond  with  surety,  or  to  his  action  for  damages, 
in  which  the  expense  may  consume  the  value  of  the  property. 

But  it  is  again  said,  that  the  rule  sought  to  be  established  by  the 
defence  will  deprive  creditors  of  the  power  of  trj'ing  the  question  of 
property,  in  cases  where  there  may  be  grounds  to  believe  that  it  is 
covered  by  the  person  in  possession  claiming  to  be  the  owner.  But  the 
creditor  is  not  witboat  a  legal  remedy.  He  may  have  an  action  on  the 
case  for  interrupting  unlawfully  his  attachment  The  officer  may  have 
an  action  of  trespass,  if  the  goods  are  taken  out  of  his  possession. 
And  the  tmstee  process  will  compel  the  possessor  to  malie  full  disclos- 
ure of  his  right  to  hold.  And  besides  all  this  the  party  is  liable  to 
indictment,  and  if  he  fails  in  making  out  his  right  strictly,  will  incur  a 
severe  penalty. 

It  will  be  recollected,  that  this  is  a  criminal  prosecution  against  per- 
sons who  were  in  actual  possession  of  the  goods,  being  the  acknowl- 
edged owners,  or  their  servants  to  whose  care  they  were  committed ; 
that  they  did  nothing  more  than  defend,  with  no  more  than  necessary' 
force,  their  possession.  This  decision,  therefore,  will  form  no  prece- 
dent for  cases  which  may  be  differently  circnmstanced.  Money  v. 
Leach ;  *  Ackworlh  v.  Kemp ;  *  Sanderson  w.  Baker.* 

We  have  had  no  authorities  cited  on  the  part  of  the  Commonwealth, 
which  have  any  tendency  to  show  that  the  owner  and  possessor  of 
goods  may  not  defend  them  against  an  ofBcer  who  comes  to  seize  them 
as  another  person's.  That  a  man  may  defend  his  person,  his  lands,  or 
goods,  against  the  intrusion  or  invasion  of  those  who  have  no  lawfiil 
authority  over  them,  would  seem  entirely  unquestionable.  If  the  officer 
believes  the  possession  is  only  colorable,  and  the  claim  of  property 
fraudulent,  if  backed  by  the  creditor's  orders,  or  secured  by  bond  of 
indemnity,  he  will  take  care  to  be  so  attended  as  to  be  protected  against 
insult  in  the  execution  of  his  precept. 

1  t  Haas.  R.  6S.  *  7  Mus.  B.  133.  *  1  W.  B1.  GG5. 

*  1  Dong.  10.  *  2  W.  Bl.  882. 
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There  are  caaes  which  show  that  if  an  olflcer,  haviDg  a  precept 
against  a  person  privil^ed  trom  aireBt,  shall  arrest  him,  he  will  not  be 
a  trespaaser.  But  in  such  case  he  is  commanded  to  arrest  the  particu- 
lar person,  and  is  supposed  to  know  nothing  of  the  privilege ;  the  party 
thererore  shall  be  held  to  apply  for  his  discharge  to  the  court  havir^ 
jurisdiction  of  the  matter. 


COMMONWEALTH  t..  MORRIS   CEOTTY  akd  OtheW!. 

In  thk  Supbehe  Judicial  Coubt,  Massacbusbtts,  Seftehbeb,  1865. 

IRtported  in  10  AlUa,  403.] 

Ikdictkemt  for  a  riot. 

BioELOw,  C.  J.'  We  cannot  entertain  a  doubt  that  the  warrant  on 
which  the  officer  attempted  to  arrest  one  of  the  defendants  at  the  time 
of  the  alleged  riot  was  insufficient,  illegal  and  void.  It  did  not  contain 
the  name  of  the  defendant,  nor  any  description  or  designation  by  whiclt 
he  could  be  known  and  identified  as  Uie  person  against  whom  it  was 
issued.  It  was  in  effect  a  general  warrant,  upon  which  any  other  indi- 
vidual might  as  well  have  been  arrested,  as  being  included  in  the 
description,  as  the  defendant  himself.  Such  a  warrant  was  contrary 
to  elemeHtary  principles,  and  in  direct  violation  of  the  constitutiona] 
right  of  the  citizen,  as  set  forth  in  the  Declaration  of  Rights,  art  14, 
which  declares  that  every  subject  has  a  right  to  be  secure  from  all  un- 
reasonable searches  and  seizures  of  bis  person,  and  that  all  warrants, 
therefore,  are  contrary  to  this  right,  if  the  order  in  the  warrant  to  a 
civil  officer  to  arrest  one  or  more  suspected  persons  or  to  seize  their 
property  be  not  accompanied  with  a  special  designation  of  the  persons 
or  objects  of  search,  arrest  or  seizure.  This  is  in  fact  only  a  declara- 
tion of  an  ancient  common  law  right.  It  was  always  necessary  to 
express  the  name  or  give  some  description  of  a  party  to  be  arrested  on 
a  warrant ;  and  if  one  was  granted  with  the  name  in  blank,  and  with- 
out  other  designation  of  the  person  to  be  arrested.  It  was  void.  1  Hale 
P.  C.  577:  2  lb.  119;  Foster,  312;  7  Dane  Ab.  248;  1  Chit  Crim. 
Law,  39 ;  Mead  v.  Haws,'  and  cases  cited. 

This  rule  or  principle  does  not  prevent  the  issue  and  service  of  a 
warrant  against  a  party  whose  name  is  unknown.  In  such  case  the  best 
description  possible  of  the  person  to  be  arrested  is  to  be  given  in  the 
warrant ;  but  it  must  be  sufficient  to  indicate  clearly  on  whom  it  is  to 
be  served,  by  stating  his  occupation,  his  personal  appearance  and 
peculiarities,  the  place  of  his  residence,  or  other  circumstances  by 
which  he  can  be  identiQed.    1  Chit.  Crim.  Law,  39,  40. 

1  OdIj  ths  opinion  of  the  Coort  U  given.  — Ed. 
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The  warrant  being  defective  and  void  on  its  face,  the  officer  had  no 
right  to  arrest  the  person  on  whom  he  attempted  to  serve  it.  He  acted 
without  warrant  and  was  a  trespasser.  The  defendant  whom  he  sought 
to  arrest  had  a  right  to  resist  bj  force,  nsing  no  loore  than  was  neces- 
saiy  to  resist  the  unlawful  acts  of  the  officer.  An  officer  who  acts 
under  a  void  precept,  and  a  person  doing  the  same  act  who  is  not  an 
officer,  stand  on  the  same  footing ;  Shadgett  d.  Clipson,*  Rex  i>.  Hood,* 
Hoye  V,  Bush,*  Pearce  v.  Atwood,*  Sanford  v.  Nichols,' Commonwealth 
V.  Eennard;  and  any  third  person  may  lawfully  interfere  to  prevent 
an  arrest  under  a  void  warrant,  doing  no  more  than  is  necessary  for 
that  purpose.     1  Chit.  Grim.  Law,  44 ;  The  King  v.  Osmer.' 

Tlie  defendants,  therefore^  in  resisting  the  officer  in  making  an  arrest 
under  the  warrant  in  qnestioD,  if  they  were  guilty  of  no  improper  or 
excessive  force  or  violence,  did  not  do  an  unlawful  act  by  lawAil 
means,  or  a  I&wfbl  act  by  unlawful  means,  and  bo  could  not  be  con- 
victed of  tbe  misdemeanor  of  a  riot,  with  which  they  are  charged  in 
the  indictment 

The  instructions  under  which  the  case  was  submitted  to  the  Jury  did 

BOt  meet  this  aspect  of  the  case.     It  must  therefore  go  to  a  new  trial. 

Exertions  atutainedJ 


PAUL  POOLER   V.   WILLIAM   F.   REED. 

In  tks  Supbbub  Judicial  Coum-,  Maine,  Jahuabi  5,  1883. 

IRejxirted  in  73  UaiiK  Rtportt,  129] 

Tbzsfass  in  which  damages  are  clamed  for  an  alleged  illegal  aireat 
of  the  plaintiff  by  the  defendant,  at  Baogor,  in  June,  1880. 

Writ  was  dated  December  8,  1880. 

Tlie  opinion  states  the  material  facts. 

E.  L.  JUttcheO,  for  the  plamtitf. 

Barker,  Vote  and  Sarker,  for  the  defendant. 

LtBBET,  J.  The  defendant  justifies  the  arrest  and  imprisonment  of 
the  plaintiff,  as  constable  of  Bangor,  liaving  a  legal  mittimus  therefor. 
He  thus  puts  directly  in  issue  his  legal  capacity  as  such  officer. 

His  appointment  to  and  acceptance  of  the  office  of  justice  of  the 
peace,  after  bis  election  and  qualification  as  constable,  must  be  held  to 
be  a  sarrender  of  the  dSBix  of  constable.    Stnbbs  v.  Lee.' 

>  8  EHt,  828.  *  1  Hood.  C.  C.  281.  *  S  Scott  TS.  R.  86. 

*  11  Htm.  S34,  814.  *  lb.  28«.  *    6  Eut,  301-808. 

T  King  V.  Oamsr,  6  East,  8M  ;  Sbkdgett  *.  Clipson,  8  Eatt,  828 ;  Bex  v.  Hood, 
1  Hoodj  C.  C.  281 ;  Hoys  v.  Bvta,  S  Bcott^  N.  B.  8S ;  Hitebdl  tr.  State,  13  AA.  94^ 
M  AeBBTd.  —  Ed. 

•  81  Uiine,  19S. 
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He  was  anofflcertjlf^c^o  wbenhemadethe  arrest,  and  while  actiogaa 
snch  officer,  his  acts  would  be  valid  ks  to  third  parties ;  and  as  between 
them  hia  title  to  the  office  could  not  be  tried ;  bat  when  he  is  a  party 
and  justifies  his  acts  as  such  officer,  he  must  show  that  be  has  a  leg^ 
title  to  the  office.  Stubbs  v.  Lee,'  Fowler  u.  Bebee,'  Sheehan's  Case,' 
Green  v.  Burke,*  People  v.  Hopson,*  Reddle  v.  Bedford,*  Patter  e,  Luflf- 
borough,'  Kejser  e.  McKissAni.' 

Iq  accordance  with  the  agreement  of  the  parties. 

The  aaion  mutt  tUmd/or  triat.'' 


QAhUkBD,  Appellaht,   u.   LAXTON,   Bbbpomdemt. 

Ik  ths  Qdeeh's  Bekcb,  Februabt  22,  1862. 

lBiji«iitd  in  a  Bat  4-  Siitk,  363.] 

The  Judgment  of  the  court  was  delivered  by 

WiGUTiiAN,  J."  The  first  question  proposed  to  ns  is  of  much  general 
importance,  inasmuch  as  it  may  arise  in  cases  where  resistance  to  an 
arrest  may  be  carried  to  the  extent  of  wounding  or  even  killing  the 
officer. 

It  appears  that  a  warrant  had  been  made  by  a,  magistrate  for  tlie 
county  of  Chester,  directed  "  To  the  constable  of  Uie  township  of  Nant> 
wicb,  in  the  county  of  Cheater,  and  all  Her  Majesty's  officers  of  the 
peace  in  and  for  the  said  county ; "  commanding  them  or  some  or  one 
of  them  fortbwitli  to  apprehend  William  Galliard,  and  convey  him  be- 
fore two  Justicea  of  the  county  of  Chester,  to  answer  for  not  obeying  a 
bastardy  order  for  payment  of  monej'.  This  order  la  stated  to  have 
been  given  to  the  superintendent  of  police,  and  by  him  to  have  been 
given  to  the  police  at  Monks  Copenliall  in  the  connty  of  Chester,  (of 
which  place  William  Galliard  is  stated  in  the  warrant  to  be) ;  and  it  had 
aubaequently  been  in  the  possession  of  Dyson,  one  of  the  police  con- 
stablea  who  arrested  William  Galliard ;  but  he  had  it  not  with  him  at  the 
time  he  made  the  arrest,  it  being  then  at  the  station-house  at  Monlu  Co- 
penhall,  in  the  actual  possession  of  the  auperint^dent  of  police  tiiere. 

1  64  Maine,  196.  *  9  UtM.  2S1.  >  122  Mass.  OB. 

*  28  Wend.  iBO.  *  1  Denio,  574.  *  7  Serg.  &  S.  388. 
'  10  8e^.  &  R.  249.                ■  2  Rawie,  136. 

*  Miller  v.  CsUawair,  32  Ark.  Sfl6  ;  Eodman  i^.  Harconrt,  i  6.  Hon.  3S4,  229 ;  Pat- 
tenon  V.  Miller,  2  Met.  (Ky.)  493  ;  Stnbbs  v.  Lee,  64  Me.  196  ;  Fowler  v.  Bebee, 
9  Mflsa.  231,  235 ;  Short  v.  Svnunen,  150  Maw.  298  ;  State  e.  Diarberger,  90  Mo. 
369,  37S  ;  Brawatar  u.  Hyde,  7'x.  H.  206  ;  Blake  v.  Sturtevant,  19  !f.  H.  667,  G72  ; 
Green  e.  Barke,  2S  Wend.  490,  603-504  ;  People  v.  Ho]>son,  1  Den.  674,  G79  ;  People 
V.  Nostrand,  46  N.  Y.  37G  ;  Riddle  d.  Brdford,  7  S.  &  R.  386,  3S2  ;  Tenable  v.  Cnid, 
2  Head,  S82,  6SS  ;  Cummintis  v.  Clftrk,  16  Vt  663  Accord.  —  Ed. 

u  Only  the  opinion  of  the  eonrt  is  given.  —  Ed. 
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Od  the  night  of  the  lat  of  July  Ust,  Dyson,  with  Kno^er  police  con- 
staUe  of  the  county,  ureated  William  Galliard  under  the  warrant,  but  did 
not  produce  it,  nor  were  tbey  asked  to  produce  it ;  and  the  question  is 
whether,  to  moke  the  arreat  legal,  tb^y  must  at  the  time  have  had  the 
warrant  with  them,  ready  to  have  been  produced  if  necessary. 

The  warrant  is  not  addressed  to  any  officer  by  name,  but  to  the  con- 
stable of  Nantwicb,  and  all  the  peace  officers  of  the  county  generally, 
and  this  general  form  of  direction  seems  to  be  warranted  by  the  5  G. 
4,  c  18,  s.  6,  and  Dyson  and  the  other  policeman  both  came  within  the 
description  of  the  persons  to  whom  it  is  addreased.  We  are  not  told 
what  words  were  used  by  the  officers  at  the  time  they  made  the  arrest, 
but  88  no  point  seems  to  have  been  raised  upon  any  omission  to  inform 
'William  Galliard  of  the  nature  of  the  charge,  it  may  be  presumed  that 
they  did  tell  him,  not  only  that  they  arrested  him  under  the  warrant, 
but  what  the  charge  was.  As  they  were  obviously  police  constables,  we 
think  that  they  were  not  bound  in  the  first  instance  to  produce  the  war- 
rant at  the  time  tliey  made  the  arrest,  but  that  as  this  was  not  a  charge 
of  felony,  but  rather  in  the  nature  of  a  civil  than  of  a  criminal  prooeed- 
ing,  the  warrant  onght  to  have  been  produced,  if  required,  and  that  an 
arrest  wiUiont  such  production  would  not  be  legal.  The  prodnction 
of  the  warrant  was  not  however  required  before  or  at  the  time  that  the 
arrest  was  made,  notwithstanding  the  resistance  of  the  appellant  and 
his  brother,  nor  indeed  at  any  time ;  and  as  the  warrant  was  in  exis^ 
ence  at  the  station-house,  where  no  doubt  it  could  readily  have  been 
proGored,  it  may  be  said  that  there  was  no  reason  for  its  being  in  the 
hands  or  the  pocket  of  one  of  the  officers,  and  no  disadvantage  to  the 
person  arrested  by  reason  of  its  not  being  there.  That,  no  donbt,  may 
be  so  under  the  circumstances  which  occurred  in  this  case ;  but  suppose 
it  had  happened  that,  after  the  arrest  had  been  effected  in  spite  of  the 
resistance  made,  and  before  the  appellant's  brother  had  been  taken  to 
the  station-house  where  the  warrant  was,  he  had  requested  the  officers 
to  produce  it,  which,  not  having  it,  they  could  not  do,  bow  would  the 
case  have  stood  then?  We  have  already  expressed  onr  opinion  that,  if 
requested,  the  officers  were  bound  to  produce  the  warrant,  and,  if  so, 
ibe  keeping  him  in  custody  after  such  request  and  non-compliance 
would  not  be  legal,  and  it  could  hardly  be  contended  that  the  arrest 
itself  would  be  legal,  though  the  detention,  under  the  circumstances 
above  supposed,  would  be  illegal;  and  in  this  view  of  the  case  it 
appears  to  us  that  the  officers  were  bound  to  have  the  warrant  ready 
to  be  produced  if  required,  and  that,  if  they  had  it  not,  the  arrest  would, 
not  be  l^al.  If  an  action  had  been  brought  against  the  officers  for' 
making  the  arrest,  and  they  had  pleaded  a  plea  of  justification  under 
the  warrant,  they  must,  according  to  all  the  precedents,  have  pleaded 
that  It  was  delivered  to  them  to  be  executed ;  and  though  it  is  not 
stated  in  the  precedents  that  they  had  actual  possession  at  the  time  of 
the  arrest^  it  is  to  be  presumed  from  the  allegation  of  delivery  to  them, 
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that  thev  continued  to  hold  it.  Macballej's  Case '  is  diBtiDgaishable, 
on  tbe  ground  soggested  by  Mr.  East  in  hU  Treatise  on  Pleas  of  Uie 
Crown,  vol.  1,  p.  319,  citing  1  Hale,  P.  C.  458;  and,  indeed,  we  are 
unable  to  find  an)-  case  id  which  the  precise  point  raised  for  our  con- 
sideration has  been  decided :  but  we  are,  upon  the  whole,  of  opinicm 
tiiat  the  officers  making  the  arrest  ought  to  hare  had  the  warrant  with 
them  readj  to  be  prodnced  in  case  it  should  be  required,  and  that,  not 
having  it,  they  were  not  justified  in  making  the  arrest. 

Conoiaion  gyathed? 


DANIEL  FIRESTONE  u.   W.  J.   RICE  aud  F.   FENN. 
Im  the  Sefreue  Codbt,  Michioam,  Jolt  11,  1888. 

[Reported  in  71  Michigan  Rcporti,  377,1 

MoBSE,  J.*  This  suit  was  brought  to  recover  damages  for  false  im- 
priaonment  and  assault  and  battery  upon  the  plaintiff,  alleged  to  have 
taken  place  on  the  night  of  August  6,  1885.  Rice,  at  the  tJme,  was 
riieriff  of  All^an  County,  and  Peon  was  night-watch  of  the  village  of 
Allegan.  The  arrest  occurred  in  the  township  of  Monterey,  in  that 
county.  Upon  the  trial  it  appeared  that  Fenn  was  requested  by  the 
sheriff  to  aid  him  in  the  arrest,  and  did  nothing  except  as  ordered  by 
the  sheriff.  The  chief  indignity  complained  of  was  the  handcuffing  of 
plaintiff.  Fenn  put  the  handcuffs  upon  him  by  direction  of  the  sheriff, 
who  had  in  his  charge  at  the  time  one  Zeigler,  who  was  arrested  at  the 
same  time  and  place  aa  the  plaintiff. 

The  court  instructed  the  Jury  that  if  Fenn  knew  that  Rice  was  sheriS^ 
and  acted  in  obedience  to  his  orders,  and  only  upon  his  orders,  fn  what 
he  did  touching  the  arrest,  he  would  be  Justified  in  so  doing,  even 
though  the  acts  of  Rice  were  without  authority,  and  their  verdict,  aa 
to  Fenn,  should  be  no  cause  of  action. 

"  Under  the  laws  of  this  State,  a  private  citizen  is  bonnd,  upon  the 
order  of  the  sheriff,  to  assist  in  the  arrest,  and  he  is  not  authorized  to 
wait  to  ascert^n  the  authority  of  the  officer  before  acting ;  and  unless 
bis  act  in  itself  is  in  some  way  wantoo,  and  beyond  what  he  is  required 
to  do,  and  thereby  a  trespass  is  committed,  be  will  not  be  liable,  and 
for  that  reason  I  give  you  this  request" 

The  Jury  rendered  a  verdict  in  favor  of  both  defendants. 

The  pUintiff  alleges  error  in  the  charge  of  the  court  as  above  given. 
There  was  do  error  in  this  direction.  It  is  admitted  that  Fenn  did 
nothing  iu  wantonness  or  in  malice.     He  went  to  the  house  of  Zeigler, 

:  9  Co.  85  b. 

•  B(«.  V.  ChRpDME,  13  Coi  C.  C.  4  ;  Codd  b.  CsIw,  1  Ex.  D.  U2 ;  Cabell  e.  Arnold, 
(T«xu,  ISBS)  22  S.  W.  R.  82  (ravaned  33  S.  W.  R.  MS)  Aeeord.  —  Zo. 
>  Oiilf  a  part  of  the  opLnioa  of  the  court  i«  givea.  —  En. 
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wliere  the  arrest  iraa  made,  at  the  request  of  the  sheri^  aod  while 
there,  under  his  direction,  placed  handcuffs  upon  plaintiff,  and  rode 
beside  him  in  a  buggy  to  Allegan.  The  court  vould  have  been  war- 
ranted in  directing  a  verdict  in  Feun's  favor. 

The  sheriff  is  authorized  to  call  upon  citizens  to  aid  him  in  appro- 
bending  or  securing  any  person  for  felony  or  breach  of  the  peace;* 
Wicl,  if  any  penon  so  required  to  assist  the  sheriff  neglect  or  refuse  to 
do  BO,  he  is  liable  to  punishment  by  flue  or  imprison ment.' 

We  do  not  think  that  a  man  called  upon  by  the  sheriff  is  required,  at 
bis  peril,  to  ascertain  whether  the  sheriff  has  a  proper  warrant,  or 
whether  the  offence  chained  against  the  person  to  be  arrested  is  a 
felony,  or  that  be  may  refuse  to  act  until  be  is  satisfied  that  the  sheriff 
is  acting  legally,  or  within  the  scope  of  his  office,  in  a  criminal  case.  If 
be  were  allowed  to  do  this,  the  object  of  the  law  would  be  defeated, 
and  the  statute  rendered  nugatorj'  in  many  cases.  There  is  ofl«n  do 
time  for  inquiry,  as  action  must  be  immediate.  The  necessity  of  the 
case  will  not  permit  the  person  thus  summoned  to  stop  to  examine 
papers,  or  take  counsel  as  to  tfae  legality  of  the  process  in  the  officer's 
hands,  or  to  inquire  whether  any  process  is  necessar}-  in  the  particular 
case  .where  his  aid  is  required. 

Therefore  the  person  who  responds  to  the  call  of  one  whom  be  knows 
to  be  an  officer  is  protected  by  the  call  from  being  sued  for  rendering 
the  requisite  assistance.  The  officer  may  not  be  acting  legally,  and 
therefore  a  trespasser ;  but  the  person  assisting  him,  at  his  request  or 
command,  and  who  relies  upon  his  official  character  and  caII,  is  pro- 
tected by  the  law,  and  must  neceesarily  be,  against  suits  for  trespass 
and  false  imprisonment,  if  in  his  acta  he  conflues  himself  to  the  order 
mad  direction  of  the  sheriffL    McMahan  v.  Green,*  Reed  ir.  Rice.^ 

Judgment  affirmed.* 

1  Bow.  Stat  j  GSl.  ■  How.  Stat  {  9250. 

■  83  Vt  es.  *  S  J.  J.  Uarsb.  44. 

*  Elliot  r.  Bete7,  Skin.  iO,'  per  Sanndna  arguendo ;  Reed  t>.  Rice,  2  J.  J.  Hush.  44; 
UcMahu)  c.  Green,  SI  Vt  60  Accord. 

0;«e*d  V.  Shed,  IS  Han.  SOfI,  Gil  ;  Elder  e.  UorriKin,  10  Wead.  123  Cmira. 

In  Eldor  s.  Honuon,  luyra.  Savage,  C.  J.,  mid,  p.  138  :  "  Wlienever  »  sheriff  or 
conttable  haa  power  to  eiecate  proceu  in  a  particular  maoDer,  hia  authorit]'  ia  a  jasti- 
flcatioD  to  huDwir  and  all  wbocome  in  hia  aid  ;  but  if  hia  authority  la  not  aufficient  to 
jnstirj  him,  neither  csa  it  joaUr;  thase  irho  aid  him.  He  has  no  power  to  command 
otben  to  do  an  unlawful  act ;  they  are  oat  bound  to  obey,  neither  bj  the  mmmon  law 
nor  tha  atatate,  and  i(  they  do  obey,  it  ii  at  their  peri!.  They  an  bound  to  obey  when 
hit  commands  are  lawful,  otherwiae  not.  The  only  hud«hip  in  the  Cftae  is,  that  tbey 
STB  boand  to  know  the  law.  But  that  obligation  i<  nniTeraal;  ignoruice  i«  do  excuM 
lor  any  one."  —  Ed. 
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B.  t>.  SHERIFF  OF  MIDDLESEX. 
In  thb  Cohuok  Flb^,  Eastbb  Tbhh,  1488. 

[RepoTttdin  Ytar-Book,  \8  Edmard  IV.,  folio  *,  plactlam  i.] 
Catetby  c&me  to  tho  bu-  and  showed  how  a  Jierifaciat  wu  directed 
to  the  eberiff  of  Middlesex  to  make  an  ezecatioQ  for  one  J.  on  a  Judg- 
ment  for  J.  agsiost  one  B. ;  and  afterwards  B.  put  all  his  goods  into  a 
chest  sealed  and  loclied.  The  sheriff  broke  the  door  of  the  house,  and 
entered  and  carried  off  the  goods.  And  whether  the  sheriff  conimitted 
any  tort 

LiTTLETOK,  J.,  and  alt  his  companions  held  that  the  party  might  have 
a  writ  of  trespass  against  the  sheriff  for  breaking  his  boose,  notwith- 
standing ^a  fieri  faciat,  for  this  writ  shall  not  excuse  him  for  breaking 
into  the  house,  but  only  for  the  taking  of  the  goods '  <fcc.     Quod  nota. 


SIB  THOMAS  KEMP  v.  WINDSOR 

In  THE  COHHOK  PlEAS,  MlCBAELMAS  TeRM,  1578. 
[Reported  in  4  Lt<iBard,A\,pl»:Han  111.) 
Sib  Thouas  Kemp  was  outlawed  at  the  suit  of  one  Windsor,  who 
bad  against  him  four  capias  uQagat,  and  none  of  them  were  served, 
and  afterwards  he  sued  out  a  fifth  capiat :  It  was  moved  by  Mead,  that 
the  said  Sir  Thomas  keepeth  open  house,  and  yet  the  sheriff  had  not 
served  the  capiat.  Dyer.  The  sheriff  may  justif^'  to  break  the  house 
to  take  his  body,  and  seize  bis  goods  for  the  queen,*  for  this  process 
is  in  law  at  the  suit  of  the  queen ;  but  contrary  where  the  process  is 
sued  at  the  suit  of  a  subject:  and  the  Justices  commanded  Ford,  protho- 
Dotary,  to  make  a  special  capiat  for  body  and  goods ;  and  a  pain  in 
the  writ  of  £100  upon  the  sheriff  to  execute  the  writ  accordingly. 

1  Bro.  Ab.  EiecDtioD,  100;  Bro.  Ab.  TrMpaea,  3B0 ;  8emayne'»  CRse,  G  Rep.  61 ; 
Goadowin  d.  Lewis,  10  A.  &  E.  120;  Perciral  c.  Stump,  9  Er.  Ifl7  (temblt;  te* 
Duke  V.  Slawmao,  8  C.  B,  817)  Accord. 

But  io  this  country  the  sheriff  who  wrongfullj  breaks  the  outer  door  is  lisUe  in 
traapus,  not  odI;  (or  the  entry,  but  ilso  for  the  seizun  of  the  goods,  lisle;  d.  Kinhol^ 
12  Pick.  270 ;  Swsin  n.  HizDer,  6  Gray,  182  \  Bailey  v.  Wrigbt,  S9  Mich.  9S  ;  Welch 
V.  Wiluiit,  34  Mtno.  92  (Mitchell,  J.,  dissentinK);  Closson  i>.  Morrison,  <7  VS.  H. 
482.  486  ;  People  b.  Hubbard,  24  Wend.  389,  4  HUl,  437.  —  Ed. 

I  Y.  B.  ISEd.  IT.,fDL  9,  pi.  4  ;  Semayne's  Cue,  G  Rep.  SI;  Briggs'a  Case,  1  Rolle, 
R.  336  ;  King  r.  Bird,  2  Show.  87;  Burdett  n.  Abbot,  14  East,  1,  1&7;  Laanock  ■^ 
Brown,  2  B.  &  AL  SgS ;  Hsrve;  v.  Harvey,  24  Ch.  D.  044  ;  Eelay  s.  Wri^t,  1  Root. 
S3 ;  SUte  v.  Shaw,  1  Root,  1S4  ;  SUte  v.  Smith,  1  N.  B.  346  ;  Bell  t,  Clap,  10  Johns. 
283  Aoeord. 

Demand. — Bat  ■  demand  nrast  be  made  before  breaking  open  the  door.  Semayne*! 
Case,  S  Rep.  91  ;  King  e.  Bird,  2  Show.  87  ;  Latinock  b.  Brown,  2  B.  &  Al.  692 ;  Keky 
V.  Wright,  1  Root,  134  i  SUta  c.  Smith,  1  N.  H.  SIS ;  Bell  b.  CUp,  10  Johna.  20S; 
-Bd. 
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SEM^YNE  n.   GRESHAM. 
Is  THE  Qdesiu's  Bench,  MiCHAELUiLS  Tbbh,  1608. 

IBeportid  in  Ytleertm,  SS.'] 

GsESHAH  and  one  Bereaford  vere  joiot  tenaots  of  an  house  in  Lon- 
don, in  vbich  house  Bereaford  hod  several  goods ;  and  being  indebted 
to  Semajne,  and  jndgment  given  against  him  for  the  debt,  died  pos- 
sessed of  the  said  goods,  in  the  said  house.  Gresham  continued  pos- 
sessed in  the  house  hy  survivor ;  Semajne  took  execution  for  the  goodd 
of  Beresford ;  the  sheriff  of  London,  taking  with  him  a  jury  to  praise 
the  goods  of  the  said  Beresford,  came  to  the  said  house  to  serve  the 
execution ;  which  Gresham  perceiving,  before  the  sheriff  had  entered 
the  house,  shut  the  door  of  the  said  house,  and  would  not  suffer  the 
sheriff  nor  the  jury  to  enter  to  view  and  praise  the  goods ;  whereupon 
Semayne  brought  an  acUon  on  the  case  against  Gresham  for  disturbing 
the  said  execution,  and  declared  upon  all  the  preceding  matter.  And 
(by  Fknmxb  and  Yelvebton)  the  action  docs  not  lie ;  for  Gresham  baa 
done  notbing  but  what  he  may  lawfully  justify,  viz.,  shut  his  own  doora. 
And  although  the  execution  had  been  for  the  debt  of  Gresham,  yet 
before  the  sheriff's  entry  into  the  house  it  had  been  lawful  for  him  to 
shut  the  door;  for,  unless  It  was  upon  a  capiat  uQagatum,  which  is 
the  queen's  suit,  for  tbo  contempt  of  the  party,  it  is  not  lawful  for  the 
sheriff  to  enter  the  house  unless  it  is  open  \*  as  IS  E.  4,  4,  is :  Con- 
ceasum  by  all  the  justices,  contrary  to  the  book  18  £.  Execution.  And 
also  in  this  cose  {per  Femher)  if  tjie  sheriff  himself  might  have  entered, 
yet  it  Is  not  lawful  to  bring  a  jury  into  the  house  to  praise  the  goods  ; 
for  it  was  very  inconvenient  to  have  so  large  a  company  in  an  house, 
sod  might  be  prejudicial  to  the  party,  by  the  loss  of  the  goods,  &c. 
FoPHAU,  contra,  because  by  this  means  justice  is  hindered ;  for  exe- 
cution is  the  effect  of  the  whole  suit ;  and  if  execution  cannot  be  made, 
but  is  prevented  by  this  means,  then  it  will  be  in  vain  to  sue :  and  there- 
fore he  oonoeived  the  book  in  18  E.  2,  Execution,  is  better  law  than 
18  E  4,  and  he  was  of  opinion  that  upon  an  execution  between  party 
and  party,  the  sheriff  might  enter  and  break  the  door ;  to  which  Femnbr, 
Justice,  answered,  that  if  the  sheriff  might  by  law  in  sach  case  break 
the  house,  then  also  clearly  the  action  does  not  lie ;  for  then,  although 
Gresham  shut  the  door  of  the  house,  it  was  the  sheriff's  &ult  that  be 
did  not  break  it.  Quod  Yelwbton  granted  afterwards.  Trln.  2  Jac. 
Judgment  was  given  against  the  plaintiff  j>«r  totam  curiam. 

'  6  Rep.  91;  Cro.  El.  908;  Hoo,  «S;  BtowhL  EO,  S.  C.  —  Ed. 

*  MalereTV.  Spink,  Dy.  SO,  pi.  41;  Foster  a.  Hil),  1  Bal«t.  US;  Parke  t>.  Enrm, 
Hob.  82;  Cook's  Cua,  Cro.  Car.  fiS7;  Hophliu  v.  Nightingale,  1  Esp.  99;  Kerbey  v. 
Denbey,  1  U.  &  W.  386;  Hodsoo  u.  Towning,  6  Dowl.  P.  C.  410;  Whalley  t>.  Wil- 
liamaoQ,  7  C.  k  P.  2M;  Duke  r.  Slomun,  8  C.  B.  317;  Sttyikokec  r.  Brosaa,  SI  lU. 
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BISCOP  r.  WHITE. 

Ik  thb  Couioii  Pleas,  Micbaeluas  Tesh,  1600. 

[Rq>arUd  in  Crab,  EliMoUtA,  TS9.] 

Trespass  for  breakiDg  bia  honse.  The  defendant  Justifies  iuB  entry 
into  the  hoase  by  virtue  of  a  warraot  of  the  sheriffs  upon  &  fieri  faciaM 
awarded  to  levy  such  a  debt  de  bonia  et  caiaUU  qua  fuentiU  Philip 
£i»cop  testatorit,  tempore  mortis  in  manibua  Lucretim  Bitcop,  his 
executrix ;  and  saitb,  that  the  executrix  was  in  the  plaintLff'a  house 
eum  bonia  sum,  and  there  abided ;  and  for  that  the  door  of  the  boose 
stood  open,  he  entered  to  levy  that  debt,  Ac  —  It  was  thereupon  de- 
nmrred ;  and  adjudged  to  be  an  ill  bar,  because  he  doth  not  all^e 
that  bona  teatatoria  were  in  the  house,  but  bona  propria  executricia, 

857;  SUte  r.  Beckaer,  (Ind.  1891)  28  N.  K  R.  SSS;  Calvert  v.  Stons,  10  B.  Mod. 
153  (bat  compare  Keith  v.  Jobiuton,  I  Dama,  001);  HeminiTay  v.  Saxton,  3  Man. 
223;  OytUad  v.  Shed,  IS  Hua.  S20;  lUley  v.  Nicbob,  12  Pick.  270;  Swain  v.  Himer, 
8  Gray,  1S2;  WeLch  v.  WUmii,  S4  Minn.  S2;  People  v.  Habbard,  24  Wend.  8SB;  SUU 
r.  AnnSeld,  3  Hawka.  S4fli  State  v.  Hooker,  ir  Vt.  66$;  Hooker  v.  Smith,  19  Tt. 
ISl^MordL 

DoDglaat  B.  SUte,  0  Yerg.  S25  laembU]  Contra. 

Compare  Fitt.  Ab.  Execution,  162. 

Jfhai  it  a  Brealcing.  —  The  DKic  opening  of  a  shot,  though  nulocked  door,  ii  a  break- 
ing within  the  doctrine  of  the  principn]  case.  1  RoIL  Ab.  DUtnas  (M)  1 ;  Com.  Dig. 
Execution  (C.  5)  (C  12);  Boggs  v.  Vandyke,  8  HamngL  288;  Curtis  v.  Habbud, 
1  HH],  SSS,  1  Hill,  437.    Compare  SUte  r.  Bcckner,  (Ind.  1891)  26  N.  E.  R.  GSS. 

But  «ee,  anOra,  Byan  «.  Shilcock,  7  £>:-  72,  21  I^  J.  Ei.  55,  a.  c. ;  and  compare 
Nash  V,  LncM,  L.  R.  2  Q.  B.  SSO,  598-4;  Crabtree  r.  Bobinaon,  15  Q.  B.  D.  812, 
814. 

So  ia  the  aimple  opening  of  a  window,  Naah  v.  Lncaa,  L.  R.  3  Q.  B.  590,  but  not 
the  elavatioa  of  a  window  already  open,  Crabtree  e.  Robinson,  16  Q.  B.  D.  812. 

Dtatllaig-lunat.  — An  officer  may  in  the  execution  of  private  proceas  break  into  any 
building  which  ia  not  occupied  aa  a  dwelling-house ,'«.  g.  a  bam  or  atore.  Penton  *. 
Brown,  1  Sid.  1S6;  1  Keb.  698,  s.  c. ;  M'Gee  o.  Oivan,  4  Blackf.  IS  (aeni£:();  Piatt  >. 
Brown,  IS  Pick.  668;  Haggerty  v.  Wilber,  16  Johns.  287;  Clark  t>.  Wilson,  14  R.  I. 
U;  Solinaky  v.  Uncoln  Bank,  85  Tenn.  863;  FuUerton  v.  Hack,  2  Aik.  416;  Burton 
V.  Wilkinson,  18  Vt.  188.  Bnt  t  distrainor  may  not  break  even  a  detacbed  bam  or 
similar  bnUding.  Brown  v.  Glenn,  18  Q.  B.  264;  American  Co.  b.  Hendry,  87  SoL  J, 
841. 

Sxetptiont  to  OtneraX  Rule.  — The  out«r  door  may  be  broken  in  order  to  retake  an 
escaped  prisoner  arrested  in  civil  proceaa.  Anon.,  7  Hod.  8;  Anon.,  LoSt,  SSO;  Sandon 
D.  Jerrii,  3  £.  B.'&  E.  SSG,  942. 

Or  in  order  to  re-enter  where  the  officer,  after  entering  tbrongh  ui  open  door,  has 
lieen  forcibly  ejected  from  the  hause.  Pngb  v.  GrilSth,  7  A.  ft  E.  827;  Eagleton  v. 
GoHridge,  11  M.  k  W.  465;  Aga  Eurboolie  t.  Qaeen,  4  Moo.  P.  C.  £39;  Bannirtrr  v. 
Hyde,  2  E.  &  E.  627.  See  also  White  v.  Wiltshire,  Cro.  Jac  556,  1  RoU.  B.  187, 
Palm,  58  B.  a ;  Glorer  v.  WhitUnball,  6  Hill,  697. 

Or,  where  the  owner  of  a  house  has  broagbt  or  received  into  his  houee  the  goods  rf 
another,  with  the  design  of  shielding  tbem  from  legal  proceaa.  Semayne's  Case,  5  Rep. 
Bit  Oe  Orafienreid  v.  MitcheU,  8  HcC.  506.  — Ed. 
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wbich  were  not  liable  to  execution.  But  if  bona  tettatoris  had  been 
there,  it  was  uonoeived  that  the  entry  bad  been  Justiflable.^  Where* 
ton  it  was  ai^udged  for  the  plaialifil 


In  the  ^mg's  Bench,  Jamuabt  85,  1774 

[Reported  in  Cenrptr,  1] 

LoKD  Uaksfibld  delivered  the  opinion  of  the  court  *  as  follows :  — 

This  is  an  application  on  the  part  of  General  Gsosel  to  be  dis- 
chai^ed  out  of  custody  on  the  following  ground.  That  the  process 
issued  against  him  by  this  ooart  has  been  abused,  and  his  person  iUe- 
jally  arrested ;  for  that  the  officer  broke  open  the  door  of  his  apartment 
which  by  law  he  could  not  do :  therefore  the  court  ought  to  discharge 
jim,  and  pat  bim  in  the  same  condition  as  before  the  arrest. 

The  case  is  this.  Mr.  Mayo  was  owner  of  this  house,  in  wbiob 
General  Gansel  had  at  tbe  time  in  question,  and  for  a  long  time  before, 
taken  the  first  floor,  which  consisted  of  two  rooms,  each  of  wbich  bad 
a  door  that  opened  upon  the  staircase ;  he  had  likewise  op  two  pair  of 
■tairs,  two  rooms,  each  of  which  bad  a  door  that  opened  in  the  same 
manner :  be  bad  the  use  of  the  kiUihen  besides,  and  he  rented  these 
Mveral  apartments  as  a  lodger  fVom  year  to  year,  though  that  circum- 
stance makes  no  difierence.  Mr.  Mayo  lived  in  the  house ;  and,  which 
is  the  material  part  of  the  case,  there  is  but  one  miter  door  to  the 
house ;  at  which  Mr.  Mayo  enters  to  go  to  bis  apartment,  and  Mr. 
Ganael  to  go  to  his.  This  is  a  fact  concerning  which  there  is  no  con- 
troversy. Mr.  Gansel  was  up  two  pair  of  stairs  in  his  bed-cliamber, 
and  as  he  says,  the  door  was  locked ; .  and  that  after  notice  the  officers 
broke  it  open ;  though  nothiug  turns  upon  the  notice  or  mode  of  break- 
ing. The  question  is,  "  Whether  by  law  this  door  could  bo  broken 
open." 

I  should  first  state  however,  that  the  oiiter  door  of  the  house  was 
open,  and  that  the  officers  entered  there  legally.  The  question  there- 
fore turns  upon  the  subsequent  breaking  open  of  the  bed-chamber  door. 

The  books  talk  of  the  priviUge  of  a  manaion-house  and  of  the 
privilege  of  the  door  of  it,  wbich  cannot  be  broken  open.  The  whole 
question  will  therefore  turn  upon  the  extent  of  that  which  is  called 

>  Caok«  D.  Biit,  S  TBnnt.  766,  7S9,  771 ;  Johnson  v.  Leigh,  (I  Taont.  246  ;  M'Oea 
«.  Giran,  4  BUekt  18  ;  Walker  e.  Pox,  'i  DnDa,  404  Accord. 

Bat  U  the  exeontian  dflfeudant  b  •  nddent  in  the  boOM  of  n  atnnger,  tnd  not  a 
mere  gnrat,  the  eotr;  of  the  officer  throngb  ko  open  door  Si  justifitible,  eveo  tbonich 
thers  be  no  good)  thare  tabjeet  to  aiecntioa.  Sheers  n.  Brooki,  2  H.  BI.  120  ;  Uooruh 
■.  Hurray,  13  U.  i.  W.  GS  (atmbU).  —  £d. 

*  Onl;  the  opinion  of  the  couK !«  given,  «nd  that  te  alightl;  abTidged.  —  Ed. 
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prioileffe.  Now  this  rale  of  privUege,  aruing  Ih>m  a  aaaai  m&xim  of 
policjf,  IS  no  privilege  of  a  debtor  properly  speakiog  who  abscoDda  from 
jQStice  in  avoidance  of  legal  process ;  but  is  annexed  to  the  Aoum  and 
door  (to  which  door  I  forbear  at  present  to  give  any  particolar  epithet) 
for  the  protection  of  a  man  and  his  family.  It  is  therefore  by  conse- 
qaence  only,  that  the  privilege  is  a  protection  to  such  a  person,  and  not 
for  his  own  sake.  The  sound  maxim  of  policy  is  this,  "  that  a  greater 
evil  should  be  avoidedj'or  a  less,  and  that  a  leta  good  tlunild  give  vtay  to 
a  greoier."  The  oitter  door  therefore  or  window  of  a  man's  house,  says 
the  law,  shall  not  be  broken  open  by  process.  This  has  been  ItHig  and 
well  understood.  The  ground  of  it  is  this ;  that  otherwise  the  conse- 
quences would  be  fatal :  for  it  would  leave  the  family  within,  naked 
and  exposed  to  thieves  and  robbers.  It  is  much  better  therefore,  says 
the  law,  that  yon  should  wait  for  another  opportunity,  t^n  do  an  act 
of  violence,  which  may  probably  be  attended  with  such  dangerous 
consequences.  But  as  this  is  a  maxim  of  law  In  respect  of  political 
Jnstice,  and  makes  no  part  of  the  privilege  of  a  debtor  himself,  it  is  to 
be  taken  Urictly,  and  not  to  be  extended  by  any  eqnitable  analogons 
interpretatioiv 

The  oldest  case  to  be  found  in  the  books  that  takes  notice  of  this 
privilege  and  warrants  It,  and  upon  which  authority  it  was  allowed  at 
all,  is  a  case  in  the  Year-Book  18  Ed.  4,  page  i,  pi.  19.  "  There,  an 
action  of  trespass  was  brought  for  breaking  the  outer  door  in  execution 
of  a  Jieri  faciaa.  The  court  held,  that  trespass  would  lie,  for  the 
officer  shall  not  break  open  an  outer  door  to  execute  his  process :  but 
when  the  officer  had  so  got  in,  he  broke  open  a  trunk,  and  took  out  the 
goods  that  were  in  it ;  in  respect  of  which  they  held,  that  trespass 
would  not  lie ;  for  he  had  a  right  to  break  the  trunk,  and  take  the 
goods."  I  quote  this  case  not  to  imply  that  I  should  perhaps  have 
been  of  the  same  opinion  myself  in  a  case  of  the  first  impression  ;  bat 
to  show,  that  the  rule  of  privilege  is  taken  most  rigidly.  Afterwards, 
in  Semaine's  Case,'  the  same  strict  doctrine  was  held,  namely,  "that 
breaking  open  the  outer  door  was  a  trespass,  but  that  taking  away  the 
goods  was  lawfliL"  In  Yelverton,  Mich.  41,  El.  29,  which  was  the 
same  case,  Popham  doubted  whether  even  the  outer  door  was  privi- 
leged, because  it  would  be  a  hindrance  to  Justice ;  but  afterwards,  ia 
Mich.  2  Jac.  5  Co.  92  b,  98  a,  the  whole  court  held,  "  that  the  outer 
door  ought  not  to  be  broken  open  /"  and  grounded  their  opinion  upon 
the  single  authority  of  18  Ed.  4,  p.  4,  pL  19,  before  quoted.  Yon  see 
fh>m  hence  with  what  rigor  the  privilege  has  been  construed  in  the 
oldest  cases. 

But  no  case  or  dictum  has  been  cited  at  the  bar,  nor  indeed  did  there 
ever  exist  a  case,  which  intimated  a  doubt  whether  an  iwur  door  might 
ttot  be  broken  open.*    In  Hob.  62  and  268,  among  other  outrageous 

>  G  Co.  Hicb.  2  Jac.  p.  es. 

*  KiDf!  V.  Bird,  2  Show.  ST  :  Hotchiiuon  n.  Bireli,  4  Tknnt  01B  ;  Lloyd  v.  Swidl- 
kndi,  8  Tsont.  3E0 ;  Pnt^nun  «.  Detn,  3  Haningt.  49*  ;  fitodman  «.  Oran^  II  Ueb 
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things  the  bailiff  broke  open  a  chamber  door,  having  entered  legally  at 
the  outer  door ;  bnt  snch  breaking  was  held  lawful,  the  first  entrance  at 
the  outer  door,  which  was  open,  having  been  legal :  and  yet  the  latter 
was  a-  very  harsh  case,  for  they  broke  in  when  the  man  and  his  wife 
were  in  bed,  and  behaved  with  great  violence  and  oatrage.  Bat  I  lay 
stress  on  this  to  show  how  strictly  the  privilege  has  been  understood, 
when  the  ovter  door  or  mndovo  is  secure,  aud  when  the  entrsnoe  has 
not  been  fordble  through  either  of  them,  so  as  to  lay  open  the  bouse 
and  Its  Inhabitants  to  insult  and  violence  from  without ;  but  ou  the  con- 
trary has  been  quiet  and  peaceable.  In  addition  to  these  authoritiest  I 
recollect  a  note  of  a  case  lately  determined,  which  says, "  an  inner  door 
has  no  protection  at  all."  It  was  the  case  of  Astley  and  Pindar,  and  was 
heard  In  the  year  1760,  Mich.  1  Geo.  3.  There,  all  the  other  charges 
against  the  bailiffls  were  answered,  except  breaking  the  inner  door,  which 
was  accompanied  with  such  violence,  that  the  door  fell,  and  the  officer 
with  it  into  the  room :  but  all  the  court  were  of  opinion,  that  the  offloera 
having  lawfhlly  entered  at  the  ovter  door,  might  break  open  the  tntier  to 
execute  the  duty  of  their  office.  Besides  these  cases,  and  in  conformity 
to  the  principles  upon  which  they  have  gone,  I  shall  cite  a  very  sensible 
and  material  distinction  ft^im  a  book  In  my  bands,  which  is  Foster  C.  L., 
title  Homicide,  c  8,  sect.  20,  which  is  this.  "The  rule  that  every 
man's  house  is  his  castle,  when  applied  to  arrests  on  legal  process,  has 
been  carried  as  far  as  political  Justloe  will  warrant,  and  perhaps  further 
than  Id  the  scale  of  reason  and  sound  policy  they  will  warrant;  But  in 
cases  of  life  we  must  adhere  to  rules  well  known  and  established.  But 
this  rule  is  not  one  of  those  that  will  admit  of  any  extension.  It  must, 
therefore,  as  I  have  before  hinted,  be  confined  to  the  breach  of  windows 
and  of  outer  doors  intended  for  the  security  of  the  house  ag^nst  pe^ 
Bons  (torn  without,  endeavoring  to  break  in." 

This  brings  the  question  to  this  point,  "  Whether  this  was  the  outtr 
door  to  the  Kovse  of  the  defendant?  for  the  law,  we  have  seen,  does 
not  privilege  an  inner  door." 

It  has  been  said,  that  this  lodging  Is  an  house,  aud  has  an  outer 
door ;  and  it  has  been  likened  to  the  case  of  chambers  in  the  inns  <^ 
ooort  and  in  colleges,  which  have  each  an  outer  door  that  opens,  like 
the  door  in  question,  upon  the  common  staircase,  and  which,  in  cases 
of  burglary,  have  been  held  to  be  the  houses  of  the  respective  oocu- 
piera.  The  fact  is,  that  trota  the  nature  of  those  buildings,  they  ore 
tUl  as  several  houses,  and  have  teparate  outer  doors  which  are  the 
extremity  of  obstruction;  because  the  ttaireaie  la  no  outor  door. 
Again,  they  are  enjoyed  as  separate  property:  In  Lincoln's  Inn,  they 
have  separate  estates  of  inheritance ;  in  the  others,  they  have  estates 

2B6 ;  StMnw  t.  Tinceat,  GO  Uich.  209  ;  WilllmiB  v.  Spaooer,  S  John*.  U2 ;  Habbwd 
v.  Huk,  17  Johna.  127  ;  Haf{u  v.  Danfortb,  20  Bub.  IS  ;  CUrk  v.  Wilioa,  14  fi.  1. 
11,  12 ;  State  d.  Tbuikun.  1  Bar,  858. 

Vol  It  anj  demand  necMiar?  tnrora  biMklug  so  Inner  door.  Hutcbltuon  v.  Birth, 
•  Tannt  eiO  (qnali^ng  BatcUffa  v.  Burton,  8  B.  A  P.  22S}.  —  Ed. 
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for  life,  and  En  collegea  as  long  as  they  reside.  So,  if  tbat  which  wu 
one  hotise  originally  cornea  to  be  divided  into  separate  tenements,  and 
there  is  a  distinct  outer  door  to  each,  tbey  will  be  separate  houses,  as 
Ne  wcastle-  house .  * 

The  distinction  therefore  can  only  be  between  several  onter  doors, 
and  one  outer  door. 

How  far  Lord  Hale  meant  to  carry  his  opinion  in  tlie  passage  that 
bos  been  cited,  it  is  difficult  to  say.  Where  a  burglary  is  committed  in 
the  apartments  of  one  who  lodges  in  a  boose,  the  circnmstance  of  the 
owner's  living  in  it,  at  his  occupying  only  a  shop  or  ceUar  in  which  he 
does  not  sleep,  makes  a  very  material  difference  as  to  the  form  of  the 
indictment ;  for  in  the  latter  case  the  lodper  has  the  outer  door  entirely 
to  himself;  and  the  bnrglary  in  such  case,  must  be  laid  to  be  in  the 
house  of  the  lodger;  bnt  it  is  otherwise  in  the  former  case,  for  there  it 
must  be  laid  to  be  in  the  house  of  the  owner.  And  notwithstanding 
the  greatness  of  Lord  Hale's  authority,  it  appears  not  clearly  ex- 
pressed, or  perhaps  not  fidly  considered ;  at  all  events,  we  must  not 
determine  upon  a  single  and  uncertain  dictum,  against  the  many 
late  and  positive  cases,  grounded  ou  the  oldest  decisions  and  most 
established  principles. 

But,  if  there  were  nothing  more  to  confute  the  doctrine  which  has 
exhausted  so  much  learning  and  ingenuity  in  support  of  it,  the  absurd- 
ity of  the  proposition  would  of  itself  be  sufficient.  And  it  is  this,  that 
whereas  the  greaieit  house  In  London  has  but  one  outer  door;  this 
gentleman  having  four  rooms  in  one  house,  shall  have  four  distinct 
outer  doors.  If  any  of  them  could  be  said  to  be  an  outer  door,  tt 
roust  be  the  door  of  the  lower  rooms ;  but  the  troth  is,  tbey  are  oU 
inner  doors. 

Therefore  we  are  all  most  clearly  of  opinion,  that  by  law,  thia  door 
was  legaUy  broken  open. 

With  regard  to  the  point  of  relief,  in  case  the  arrest  had  been  ill^;al, 
I  give  no  opinion ;  though  I  think  it  would  depend  npon  the  behavior 
of  the  party  applying.  It  is  iwssible  a  person  might  come  to  ask  that 
relief,  under  circumstances  of  sach  gross  misbehavior  as  might  induce 
the  court  to  refuse  it.  Though  the  court,  where  a  penon  is  arrested 
who  has  been  attending  its  process,  will  interpose,  not  only  by  punish- 
ing the  officer,  but  by  dischar^ng  the  prisoner  out  of  custody ;  yet 
cases  of  this  sort  are  always  matters  of  discretion  with  the  court  under 
tlieir  particular  circumstances-  But  it  is  not  necessary  here  to  enter 
into  that  point ;  as  we  are  all  clearly  of  opinion  that  General  Ganscl 
was  legaUy  arrested  ;  and,  therefore,  ought  not  to  be  dischai^ed. 

Per  cur.    Ride  discharged. 

>  Smin  V.  Hixner,  8  Qraj,  183 ;  3t«uiu  v.  Vincent,  50  Mich.  203  Aeeori.  —  En. 
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SECTION  va 

!R-etpaa»  ab  initio. 

t  Nichols,  BRirrou,  X87,  138. 
1290. 

E  any  one,  finding  liimself  aggrieved  by  a  wrongful  detaining  of 
hie  cattle  or  of  liis  chattels,  aliall  have  obtained  our  writ  to  the  sheriflT, 
and  fonnd  pledges  to  prosecute  his  plaint,  let  the  fiheriff  immediately 
go  or  send  some  knows  bailiff  to  the  place  where  the  plaintiff  says  the 
distress  is  detained ;  and  when  the  sheriff  or  his  bailiff  come  there, 
let  him  demand  a  view  of  the  beasts  or  chattels  whereof  the  plaint  is 
inade.  ...  If  the  taker  or  detainer,  admit  the  bailiff  to  view,  and  avow 
the  thing  distrained  to  be  his  property,  so  that  the  plaintiff  has  nothing 
therein,  then  the  Jurisdiction  of  the  sheriff  and  bailiff  ceases.  And  if 
the  plaintiff  Is  not  a  villain  of  the  deforcer,  let  him  Immediately  raise 
the  hue  and  cry ;  and  at  the  first  county  court  let  blm  sne  for  his 
chattel,  as  being  robbed  from  him,  by  appeal  of  felony,  if  he  ttiinks  fit 

to  do  BO.*    . 


ANONYMOUS. 

In  THE  CouMON  Pleas,  Hilart  Teru,  1474. 
[Reported  m  Yem-Book,  13  Edieard  IV.,//>lii)  6,  placUum  S.] 
LrrTLSTOS,  J.  If  the  beasts  of  a  tenant  are  distrained,  the  mesne 
ought  to  release  them,  and  put  beasts  of  equal  value  of  his  own  in  their 
place.  And  he  ought  to  do  this  regardless  of  the  lord.  And  if  the 
lord  will  not  permit  him  to  do  so,  then  shall  the  first  taking  by  the  lord 
be  tortious,  for  it  is  not  taken  according  to  the  notion  of  a  distress,  any 
more  than  in  the  case  where  the  lord  puts  the  beasts  on  his  plough.* 

1  In  Y.  '6.,  !1  &  22  Ed.  1. 106,  goods  distrained  were  replevied.  "  HerOuim.  Sir, 
why  did  70a  lUow  deliremDce  oi  the  beuta  to  be  made  t  Why  did  not  yon  avow  the 
ownerahipl  Byliam.  IS  we  had  avowed  the  owueiship,  he  woald  have  Ba«d  an  appeal 
against  oa. " 

In  T.  B.,  32  &  33  Ed.  I.  m  replevin  for  a  cow  against  B-,  B.  claimed  that  the  cow 
was  hiR.  "Howard,  J.  You,  who  are  plaintiff,  will  yoa  sue  in  an)'  other  mode 
siiunBt  A.  [B.  i]  Ualbailiorp.  Nay,  bat  IT  the  court  can  allow  the  ownerahip  to  be 
tried  in  tbia  writ,  we  will  aver  that  the  "beast  »u  outa,  &;.,  and  is,  &c.  Howard,  J. 
The  ownersliip  cannot  be  tried  in  this  writ ;  therefore  the  court  adjudges,  tc.,  that 
thia  beast  he  restored." 

See  farther  Y.  B.,  E  Ed.  III.  fol.  3,  pi.  11,  as  ezpUined  in  3  Hut.  h.  Kev.  38  ; 
•0  Ed.  III.  fol.  9,  pL  a.  —  Ed. 

*  "And  ifthe  lord  will  not  saSer  the  mesua  in  that  case  to  take  the  cattle  of  the 
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DUNCOMB  V.  BEEVE  asd  GEEEN. 

Is  THE  QuISH'8  BkNCB,  MlCBAEUtAS  TeKII,  1601. 
tRepmUd  u  CnU,  Elaabdi,  TS3  ] 
TBE8PASS,  for  the  taking  of  certain  raw  hides.  The  defendant  Jos- 
tifles  OS  bailiff  of  Ipawich,  by  cnatom  there,  that  if  any  batcher  kills 
any  beast  within  that  town,  and  sells  the  fiesh  within  the  market,  he  Is 
to  pay  twopence  for  every  bide :  and  that  the  bailiffs  may  distrain  the 
hide  for  the  twopence,  if  it  be  denied ;  and  so  Justifies  for  that,  &c. 
The  plaintiff  replies,  that  after  the  distress  the  defendants  tanned  the 
hides,  and  so  converted  them  to  their  use,  dbc.  The  defendants  by 
rejoinder  say,  that  they  tanned  them,  because  otherwise  they  would 
have  rotted.  And  thereapon  the  plwDtiff  demurred.  —  Tbk  Codkt 
held  it  to  be  an  ill  plea :  for  the  cnstom  to  distrain  doth  not  enable 
them  to  tan ;  for  that  is  tortious,  because  thereby  the  property  Is  guari 
altered,  and  the  marks  to  know  them  are  taken  away  from  the  owner, 
so  as  he  cannot  have  them  again.  And  although  one  may  in  some 
cases  meddle  with  and  use  a  distress,  where  it  is  for  the  owner's  benefit, 
as  FoPHiH  said ;  as  where  one  distrains  armor,  he  may  cause  them 
to  be  scoured  to  avoid  rust ;  so  if  one  distrains  raw-cloth,  he  may  cuise 
it  to  be  fulled,  for  It  is  for  the  owner's  benefit  But  here  this  tanning 
is  not  for  his  benefit ;  for  it  takes  from  him  the  notice  of  the  thing,  and 
ao  la  a  means  of  taking  away  the  thing  itself;  for  he  cannot  bare  any 
knowledge  thereof  to  have  it  again.' 

tenant  out  of  tha  pound,  he  ii  a  trMpasMr  ah  initio  ;  for  he  doth  not  uia  them  accoid* 
ing  to  the  notion  for  diitreu ;  and  thereto  agree  IS  Ed.  IV.  6,  7  b. 

"  If  he  who  hu  distt»in«d  detains  the  beaiti  after  anKoda  tendered  before  the  im- 
pounding, he  ia  a  trcapauar  ai  initio.  i6  Ed.lIl.,Sb.  Omtra,  Co.  8,  Six  Carpentcn, 
1*7."  —Boll.  Ab,  TreepaM  at  iniiio. 

Y.  B.  4G  Ed.  III.  fol.  e  b,  pi.  IS,  rapporti  Bdte.  See  aUo  Y.  6.  18  Hen.  IT. 
fe4. 17,  pi.  14. —Ed. 

>  The  g^  of  a  distKM  nukw  the  aeller  a  treqiaawr  at  iniiio.  Fledall  o.  Knapp, 
1  And.  S6,  -pi.  139 ;  Cos  v.  Ib>bertaon,  1  Bibb,  604. 

So  doea  a  sale  of  the  whole  of  ■  chattel  under  proceis  againit  one  of  ita  co-ownen, 
Smyth  V.  Tanker«l«7,  SO  Ala.  212;  Daniel  v.  Owena,  70  Ala.  2B7  {leinblt);  Edgar  p. 
Caldwell,  Morris,  Iowa,  4S4  ;  Spalding  r.  Black,  S3  Kas.  56  ;  Howe  r.  Pennalt,  &1 
Me.  182;  Uelrille  v.  Brown,  IB  Hasa.  82  ;  Walker  d.  Fitta,  24  Pick.  191,  1S4;  Wad- 
dell  0.  Cook,  3  Hill.  47 ;  Atkins  v.  Saiton,  77  H.  Y.  195,  100  ;  Ryder  e.  GUbmt,  1« 
Hnn,  163;  Snell  v.  Crowe,  3  Utah.  27;  Ford  b.  Smith,  27  Wia.  261.  Or,  indeid, 
any  wrongful  sale  under  execution.  Stepheni  b.  Lewson,  7  Blackf.  S7S  ;  Pariah  b, 
Wilhelm,  63  N.  C.  SO  ;  Cmuy  v.  Parka,  76  He.  G3S ;  Wilson  v.  Ellis,  28  Pa.  238 ; 
Freeman  c.  Smith,  80  Pa.  264  ;  Von  Dresor  p.  King,  34  Pa.  201  ;  Hall  v.  Ray,  40  Vt. 
976 ;  Wilnm  v.  Blake,  G3  Vt.  305  ;  Bnzzell  v.  Johnson,  64  Vt.  90. 

See  also  Oibaon's  Case,  Lane,  90  :  Walgrare  d.  Skinner,  Ow.  ISO,  2  Roll.  Ab.  601, 
pi.  0,  1.  c :  Barrett  v.  WhiU,  3  N.  H.  810,  for  fiirther  initancea  of  a  anboeqnent  coo- 
version  which  made  the  original  taking  a  tmpan  ab  iniiio. 

Subsequent  conduct  not  amounting  to  a  conTenlon  of  the  chattel  preTlously  taken 
will  not  make  the  taker  a  treapasiier  oA  initio,  Orill  v.  Hunter,  40  Ala.  64< ;  Watftt- 
bury  V.  Lockwood,  t  Day,  257;  Paul  v.  Slason,  22  Vt.  SSI.  —  Ed. 
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OXLEr  V.  WATTS. 

Im  the  Eikg's  Bench,  Uichaelhas  Terh,  1786. 
[Rlpvrltd  in  1  Ttrm  Rtporli,  I!.} 
This  was  an  acUoo  of  trespass  for  taking  a  horse,  tried  before  Lord 
Siansfleld,  at  the  last  Summer  Assizes,  at  Maidstone. 

The  defendant,  as  buliff  of  Lord  Dartmouth,  lord  of  the  manor  of  A., 
Justified  taking  the  said  horse  as  an  estray. 

Beplication,  that  after  the  taking  mentioned  in  the  declaration,  the 
defendant  worked  the  sud   horse,  and   so  became  a  trespasser  oft 

Atkins  now  moved  to  set  aside  the  verdict,  which  had  been  obtained 
bj  the  plaintifl^  on  the  ground  that  this  shoald  have  been  an  action  on 
the  COM  for  the  consequential  damage,  and  not  an  action  of  trespau, 
because  the  original  taking  was  admitted  to  be  lawftil. 

But  per  Curiam,  The  subsequent  usage  is  an  aggravation  of  the 
trespass  in  taking  the  horse ;  for  the  using  made  him  a  trespasser 
<ifi  inUAo.  Itule  r^f^ued.^ 


EDITH  DB  WACHEFORD  v.  WILLIAM  NETEBEHT. 
Ik  the  Eiko's  Codbt,  Michaelmas,  1233. 

\B*porttd  tR  S  Brtutm't  NoU  BeA,  639,  Nunbtr  BS4.] 

Om  tiie  Monday  after  St  Martin's,  Edith  de  Wacheford  offered  her- 
self in  the  court  of  Windsor  against  William  Netebeht,  and  said  that 
William,  agtdnst  the  peace  of  God  and  of  our  lord  the  king,  and  his 
buliffs,  unjustly  detained  fW>m  her  three  pigs,  which  had  disappeared 
without  her  consent  \addirat\],  and  thereupon  she  brings  her  suit  to 
show  that  they  were  her  pigs,  raised  by  her,  and  that  they  bad  disap- 
peared without  her  consent.  And  William  was  present,  and  denied  the 
unjust  detention  i^ainst  the  said  Edith  and  her  suit,  and  sud  that  those 
pigs  were  delivered  to  bim  with  others  to  keep  at  pasture,  and  he  denied 
that  they  had  ever  belonged  to  Edith,  or  were  raised  by  her,  or  bad 
disappeared  without  her  consent,  and  he  offered  to  prove  that  as  the 
court  should  award.  And  Edith  went  out  and  sought  counsel,  and  in 
truth  said  that  William,  agidnat  tiie  peace  of  oar  lord  the  king,  and  his 
bailiffs  as  a  thief  had  feloniously  stolen  the  said  pigs,  one  of  which  she 

'  r.  B.  18  Hbd.  VI.  fol.  B  b,  pi.  7 1  T.  B.  2  Ed.  IT.  fol.  B,  pi.  9 ;  T.  B.  SS  Ed.  IT. 
loLS,  pL  10;  Y.  6.22Ed.IT.  roL17,pl.l3;  Dod  k.  Monger,  6  Hod.  21S,  21S;  Oar- 
graver.  Smith,  ISklk.  231:  Uwton  t.  Ward.  1  Ld.  IU7.  7E;  (kt«a  v.  Bajle;,  S  Wil& 
>13  {ittnbU) ;  Dje  v.  LMthndale,  9  WiU.  20  ;  Umb  v.  Peck,  S  Tt.  407  ;  Briggg  k 
61eM(Hi,S9Tt78j  Collin*  >.  Peridna,  81  Tt  624  ^ccont  —  Ed. 
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then  held  by  her  hand,  and  she  was  ready  to  prove  this  against  bim, 
as  a  woman  against  a  thief,  since  he  feloniously  reftised  to  give  up  hei 
lawful  chattels.' 


1  NiCBOU,  Bbtitoh,  68. 
1290. 
Waifs  or  estrays,  not  challenged  within  the  year  and  day,  shall 
belong  to  the  lord  of  the  franchise,  if  he  be  rightfully  seised  of  su<^ 
fVancbise ;  but  if  the  lord  did  not  cause  the  beast  so  found  to  be  pub- 
licly cried  in  manner  aforesatd,  then  no  time  shall  run  agwnst  the 
owner  of  the  thing  or  beast,  to  bar  him  from  replevying  it  whenever  be 
pleases ;  and  if  the  lord  avow  it  to  be  his  own,  the  person  demanding 
it  may  either  bring  an  action  to  recover  his  beast  as  lost  [adirrte]  in 
form  of  trespass,  or  an  appeal  of  Urceny,  by  words  of  felony.* 

1  Compare  th«  following  from  Bntcton,fol.  160  b,  vho  is  speaking  of  odo  taken  with 
the  mninoar  after  fresh  pnr^nit :  "Tbeparauermajat  the  outset  proceed  civilly  or  crim- 
inoll;  at  hia  option  ;  for  he  maj  demand  his  chattel  u  having  disappeued  withont  bia 
consent  [adinUam]  bj  the  testimony  of  worthy  men,  and  ao  obtain  hia  chattel,  altbongh 
stolen.  But  if  the  one  taken  with  the  mainour  will  not  comply  with  his  demand,  he 
may  proceed  farther,  and  demand  it  u  stolen,  and  saf  that  he  who  has  it  is  a  tbief,  or 
can  name  the  tbief,  and  that  he  took  it  felonioosly,  by  stealth  and  theft  and  sgainst  the 
peaceof  our  lord  the  king,  and  by  stealth  carried  it  off,  .  .  .  and  let  the  appellee  defend 
the  felony  and  larceny  either  by  a  jury  or  by  hia  body,  according  to  his  election  and  the 
award  of  the  court."  —  Ed. 

^  "No  person  can  detain  from  another  birda  or  beasts,  ./ens  Fiatum,  which  have  been 
domesticated,  without  being  guilty  of  robbery  or  of  open  trespaas  af^ainst  our  peace,  if 
due  pursuit  be  made  thereof  vrithin  the  year  and  day,  to  prevent  their  being  claimed 
as  edtraya."  —  1  Nichols,  Britton,  21G. 

Y.  B.  33  Hen.  VI.  fol.  2S,  pi.  12.  "  Wa-»qford.  I  think  that  if  I  lose  a  box  of 
charters  touching  lands  to  which  I  have  no  title,  still  I  shall  have  an  action  of  detinue. 
PaisoT,  C.  J.  I  think  not,  for  in  your  case  you  shall  notify  the  finder  aud  demand 
their  Burrender,  and  if  he  refuses,  you  shall  have  an  action  of  trespaaa  againat  him  ;  for 
by  the  finding  he  did  no  wrong,  but  the  tort  began  with  the  detention  after  notice.  .  .  . 
LiliUion.  I  think  in  Wangford'a  case  be  who  loat  the  charters  shall  have  detinue  with- 
ont any  other  title  ;  aa  if  I  diatrain  for  rent,  and  afterwards  the  termor  offers  me  the 
rent  and  Mteara,  snd  I  reftise  to  give  ap  the  distress,  still  he  shall  not  have  trespass 
again«t  me,  but  detinue,  becaose  it  was  lawful  at  the  beginning  when  I  took  the  dia- 
treas  ;  but  if  I  kill  them  or  work  them  for  my  own  account,  be  shall  have  trespass.  So 
here,  when  be  found  the  charters,  it  was  kwfal,  and  although  he  did  not  give  tbem  np 
on  re<iuest,  he  shall  not  have  trespaea,  but  detinue  at;aiiiat  me,  for  no  trespass  ia  done 
yet ;  no  more  than  where  one  delivers  goods  to  me  to  keep  and  re-deliver  to  him,  and  I 
detain  them,  he  shall  never  have  trespass,  but  detinae  agaitut  me  eatita  qua  rapra  : 
but  perhaps  if  he  burnt  tbem,  or  broke  the  seals  and  the  like,  treepass  would  tie  ;  ad 
quod  mm  fait  Tetp(mttim," 

r.  B.  2  Bich.  III.  fol.  15,  pi.  39.  "  It  was  said  by  some  that  it  one  loses  his  goods 
and  another  finds  them,  the  loser  may  have  a  writ  of  trespass  if  he  will,  or  a  writ  of 
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EAST  V.   NEWMAN. 
Li  thb  Qdbbm'3  Bench,  Hilaby  Tbbm,  1595. 

[B^MTted  ia  Gddibormgh,  153,  placUun  79.] 
East,  executor  of  I.  S.,  bronght  ao  action  upon  the  c&se  of  finding 
and  converting  of  certain  goods,  againat  Newman,  and  upon  not  guilty 
pleaded,  the  jury  found  this  special  verdict,  viz.  that  the  testator  was 
possessed  of  divers  goods,  and  them  lost,  and  the  defendant  found 
them,  and  linowing  them  to  be  the  goods  of  the  testator,  upon  demand 
denied  to  deliver  them ;  and  if  this  denial  was  a  conversion  they  prayed 
the  discretion  of  the  court  Fekneb.  I  think  that  the  denial  is  a  con- 
version ;  for  when  I  lose  my  goods,  and  they  come  to  your  hands  by 
finding,  and  you  deny  to  deliver  them  to  me,  I  shall  have  an  action  of 
trespass  against  yon,  as  33  Hen.  VI.  Ia.* 


HIGGINBOTHAM  v.  STODDARD. 
In  THE  Knia'a  Bench,  Hilabt  Term,  1613. 

[Btporttd  in  2  RolU,  Abndgtiteia,  663,  placilan  1*.] 

If  one  makes  his  executors  and  dies,  and  the  executors  find  among 
tiie  goods  of  the  testator  an  obligation  whereby  the-testator  was  bound 
to  J.  D.,  and  they,  thinking  the  obligation  was  discharged,  since  the 
day  of  payment  was  passed,  broke  the  seal,  they  are  trespassers 
ab  initio,  although  they  came  lawfiilly  to  that,  that  is  by  finding. 
Adjudged.' 


BAGSHAWE  v.   GOWARD. 
Ih  the  King's  Bench,  Hilart  Tebu,  1606. 
[Reported  in  Croie,  James,  1«7.*] 
Tbbsfass  for  taking  and  carrying  away  a  gelding.    Flea,  that  defend- 
ant took  it  as  an  estray.    Replication  that  the  defendant  labored  the 
gelding,  riding  upon  him  and  drawing  with  him.     Demurrer.* 

1  "  The  reAsoQ  of  those  who  held  the  Tehiwl  [in  East  r.  Newmnn]  to  he  a  convcraian 
was  that  he  came  to  the  goods  bj  finding,  aod  the  denial  of  them  aftenmrdH  meAe  him 
» tmpuaer  aiiniiio,  which  cannot  be  law,  this  being  only  a  nonfeasance."  — iVr  Coke, 
in  Isaac  v.  Clark,  I  Boll.  R.  130.  —  Ed. 

S«e  also  T.  B.  7  Ed.  IT.  fol.  3,  pL  9;  Gardener  v.  Campbell,  16  Johns.  400,  401 
Iqnestioned  in  Stonghton  n.  Hott,  25  TL  068,  671).  —£l>. 

*  Bat  sr«  Tajlor  v.  Jones,  42  N.  H.  Sfi.  —  Ed. 

*  1  YelT.  88,  Noy,  IIB,  a.  c.  — En. 

*  The  statement  of  the  case  is  abridged.  — Ed. 
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It  was  alleged,  that  this  U  a  departure :  for  now  It  appears  that  the 
first  seiznre  was  lawful,  and  he  bringB  the  actjon  for  the  abuse,  which 
is  matter  subseqneot  at  another  day ;  ao  he  ought  to  have  brought  Ae 
action  for  the  tori,  if  be  did  any,  for  the  offence  the  last  day,  and 
not  for  the  taking,  &c  \  therefore  the  replication  doth  not  maintain 
the  declaration  for  the  trespass  alleged  Uie  first  day :  Also,  the  using 
of  the  estray  by  way  of  Hdtng  or  drawing  in  a  cart,  being  proper  Be^ 
vices  for  him,  is  no  cause  of  action ;  because  he  who  bath  property  may 
use  it,  so  as  he  doth  not  misuse  it :  and  he  who  hath  an  estray  may  for 
tbat  canse  use  him ;  but  then  he  mast  not  demand  anything  for  the  meat 
of  anch  an  estray.  But  a  distress  may  not  be  ased,  because  he  bath  it 
by  law  only  as  a  gage ;  and  thb  case  is  not  like  to  the  abasing  of  a 
distress,  or  the  exceeding  of  an  antliority  In  law ;  for  there  trespass  lies 
ab  initio,  as  21  Edw.  7,  pi.  S2 ;  S3  Hen.  6,  pL  S6 ;  II  Hen.  4,  pL 
75;  5  Hen.  7,  pi.  10;  10  Edw.  4,  pi.  2.  But  he  who  abuseth  an 
authority  tn  fait  is  not  punishable  In  trespass,  but  by  action  on  the 
case,  for  exceeding  the  authority  given  him ;  as  2  Edw.  4,  pi.  4 ;  12 
Edw.  4,  pi.  8 ;  18  Edw.  4,  pi.  27 ;  21  Edw.  4,  pi.  75 ;  and  the  abuse  of 
the  estray  (he  having  a  property)  is  the  cause  of  the  action  upon  the 
case ;  so  this  action  vi  et  artnii  lies  not.  —  But  all  the  Coubt  (Pop- 
HAK  absent)  held,  that  there  la  not  any  diSbrence  betwixt  this  case  and 
the  case  of  a  distress ;  for  he  hath  it  by  authority  in  law,  wherefore  he 
Is  ponishablfl  for  the  abuse  by  trespass  as  a  trespasser  ab  initio.^ 


ANONYMOUS. 

Tn  the  Cohuom  Pleas,  Michaelmas  Tebu,  1500. 

[Rtporttdia  Yiar-Baalc,!^  Hatrj  VH.,fiiio3,pliKituin  7.] 

Trespass  de  bonis  asporUUis,  with  force  and  arms.  The  defendant 
said  by  Kd>le  tbat  J.  W.  was  possessed  of  the  goods  and  sold  them  to  tlie 
plaintiff,  who  left  them  in  the  possession  of  J.  W.  to  the  use  of  the 
plaintjff,  and  afterwards  J.  W.  delivered  the  goods  to  the  defendant  to 
carry  to  Grocers'  Hall  in  London,  by  force  of  which  the  defendant  took 
them  accordingly.  Judgment,  if  action  &o.  Fineux.  When  one  bu}-s 
goods  of  me  and  leaves  them  In  my  possession,  the  property  and  posses- 
sion is  straightway  in  him,  and  for  a  detention  afterwards  trespass  lies 
against  me,  quod  Jhnt  negatum  per  totam  curiam,  and  likewise  a  for- 
tiori gainst  my  bailee  or  vendee,  qvodf^it  etiam  negatum.  For  it  was 
said  where  one  obtains  the  possession  of  goods  by  UwAil  means  through 

I  Webn  V.  Hartman,  7  Cola  13;  Burett  v.  UghtToot,  I  Hon.  241 ;  Oibbs  *.  CbMC^ 
10  Maa*.  125,  128  (wmUe)  Aeeord.  —  Ed. 
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the  immediste  delivery  of  the  plaintiff,  one  shall  never  be  pnntshed  u 
a  trespasser,  bnt  by  a  writ  of  detinDe ; '  no  more  shall  one's  donee, 
vendee,  or  sub-bailee  who  conies  to  the  plaintiff's  goods'by  a  mesne.* 
Bnt  if  one  takes  them  by  his  own  wrong  oat  of  the  possession  of  the 
immediate  bailee  of  the  owner,  he  ^lall  be  pnnidied  as  a  trespossw ; 
and  BO  a  diversity. 


THE  SIX  CARPENTERS'  CASE. 

Im  thb  Kiko'b  Brmoh,  Michaelmas  Tbbh,  1610. 

[Etporttd  in  8  Cokt,  145  a.] 

Is  trespaes  brought  by  John  Vanx  agabiet  Thomas  Newman,  carpen> 
ter,  and  five  other  carpenters,  for  breaking  his  house,  and  for  an  assault 
and  battery,  1  Sept.  7  Jac.  in  Londbu,  in  the  parish  of  St  Giles  extra 
Cripplegate,  in  the  ward  of  Cripple^te,  &c,  and  npon  the  new  assign- 
ment,  the  plaintiff  assigned  the  trespass  in  a  bouse  called  the  Queen's 
Head.  The  defendants  to  all  the  trespass  prceter  fractionem  domua 
pleaded  not  guilty ;  and  as  to  the  breaking  of  the  house,  said,  that  the 
said  hoase  prcBif  tempore  quo,  Jic,  et  diu  antea  et  poatea,  was  a  com- 
mon wine  tavern,  of  the  said  John  Vaux,  with  a  common  sign  at  the 
door  of  the  said  house  fixed,  Ac,  by  foroe  whereof  the  defendants^ 
prcBtP  tempore  quo,  Ac,  viz.,  hora  quartapoet  meridiem  into  the  said 
house,  the  door  thereof  being  open,  did  enter,  and  did  there  bay  and 
drink  a  quart  of  wine,  and  there  paid  for  the  same,  &e.  The  plaintiff, 
by  way  of  replication,  did  confess,  that  tiie  said  honse  was  a  common 
tavern,  and  that  they  entered  into  it,  and  bought  and  drank  a  qnart  of 
wine,  and  paid  for  it :  but  further  said,  that  one  John  Ridding,  servant 
of  the  said  John  Vaux,  at  the  request  of  the  said  defendants,  did  there 
then  deliver  them  another  quart  of  wine,  and  a  pennyworth  of  bread, 
amounting  to  8(2.,  and  then,  they  there  did  drink  the  said  wine,  and  eat 
the  bread,  and  upon  request  did  reAise  to  pay  for  the  same :  upon  which 
the  defendants  did  demur  in  taw :  and  the  only  point  in  this  case  was, 
if  the  denying  to  pay  for  the  wine,  or  non-payment,  which  is  all  one 
(for  every  non-payment  upon  request,  is  a  denying  in  law),  makes  the 
entry  into  the  tavern  tortious. 

And,  first,  it  was  resolved  when  an  entry,  authority,  or  license,  is 
given  to  any  one  by  the  law,  and  he  doth  abuse  it,  he  shall  be  a  tre»- 

>  Y.  B.  84  Ren.  VI.  fol.  8,  pi.  16  ;  Y.  B.  IS  Edw.  IV.  To!.  6.  pi.  B  ;  Y.  B.  18 
Edw.  IV.  Tol. 27, pi.  S3;  Anon.  Hoore,  2iS;  Fenu  v.  Bittleaton,  7  Ex.  ISO  ;  £e pate 
Chamberlain,  1  Sell,  k  Lef.  S20,  SBS  ;  Bradley  n.  Davis,  14  Me.  44  ;  Chaiunui  n 
AudrevB,  3  Wmd.  S40. 

On  tbe  aame  principle,  ■  bailee  at  goods  who  wrongfally  cnnverts  tbem  to  hie  own 
lue  ii  not  guilt;  of  kroenj.     King  «.  Heereg,  1  3bow.  GO.  —  Ed. 

»  Y.  B.  2  Edw.  IV.  tol  5,  pL  »  ;  Y.  B.  21  Hen.  VII.  fol.  39.  pi.  49  ;  Bradley  n. 
Davii^  14  Me.  44  ;   Manhall  v.  Darii,  1  Wrad.  109.  —  En. 
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passer  ah  initio :  bat  where  an  entiy,  authority,  or  license,  is  ^veD  by 
the  party,  and  he  abases  it,  there  he  must  be  punished  for  bis  abuse, 
bat  shall  not  lie  a  trespasser  ab  initio.  And  the  reason  of  this  differ- 
ence is,  that  in  the  cose  of  a  general  anthority  or  license  of  law,  the 
law  adjudges  by  the  subsequent  act,  qua  animo,  or  to  what  intent,  he 
entered ;  fbr  acta  exteriora  indicant  Interiora  aecreta.  Vide  11  H.  4, 
75  b.  But  when  the  party  gives  an  authority  or  license  himself  to  do 
anything,  he  cannot,  for  any  snbseqaent  cause,  pnnisb  that  which  ifi 
done  by  his  own  authority  or  license,  and  therefore  the  law  gives 
anthority  to  enter  into  a  common  inn,  or  tavern,  so  to  the  lord  to  dis- 
train ;  to  the  owner  of  the  ground  to  distrain  damage-feasant ;  to  him 
in  reversion  to  see  if  waste  be  done ;  to  the  commoner  to  enter  upon 
the  land  to  see  his  cattle,  and  such  like.  Vide  12  E.  4,  8  b.  21  E.  4, 
19  b.  6  H.  7,  11  a.  9  H.  6,  29  b.  11  H.  4,  75  b.  8  H.  7,  15  b. 
28  H.  6,  5  b.  But  if  he  who  enters  into  the  inn  or  tavern  doth  a  tres- 
pass, as  if  he  carries  away  anything ;  or  if  the  lord  who  distrains  for 
rent,  or  the  owner  for  damage-feasant,  works  or  kills  the  distress ;  or  if 
be  who  enters  to  see  waste  breaks  the  house,  or  stays  there  all  night ;  or 
if  the  commoner  cuts  down  a  tree,  in  these,  and  the  like  cases,  the  law 
adjudges  that  he  entered  for  that  purpose ;  and  because  the  act  which 
demonstrates  it  is  a  trespass,  he  shall  be  a  trespasser  ab  initio,  &a  it 
appears  in  all  the  said  books.  So  if  a  purveyor  takes  my  cattle  by 
force  of  a  commission,  for  the  King's  house,  it  is  lawful:  but  if  he  sells 
them  in  the  market,  now  the  first  taking  is  wrongfiil ;  and  therewith 
agrees  18  H.  6, 19  b.    ^  sic  de  aitnilibtta. 

2.  It  was  resolved  per  totam  curiam,  that  not  doing,  cannot  make 
the  party  who  has  authority  or  license  by  the  law  a  trespasser  ab  initio, 
because  not  doing  is  no  treepase;'  and,  therefore,  if  the  lessor  distrains 
for  his  rent,  and  thereupon  the  lessee  tenders  him  the  rent  and  arrears, 
&c.,  and  requires  his  beasts  again,  and  he  will  not  deliver  them,  this 
not  doing  cannot  make  him  a  trespasser  a&  initio;  and  therewith 
agrees  S8  H.  6,  47  a.  So  if  a  man  takes  cattle  damage-feasant,  and 
the  other  offers  sufficient  amends,  and  he  refuses  to  re-deliver  them, 
now  if  he  sues  a  replevin,  he  shall  recover  damages  only  for  the  detain- 
ing of  them,  and  not  for  the  taking,  for  that  was  lawful ;  and  there- 
with agrees  F.  N.  B.  69  g.  temp.  E.  1.  Replevin  27.  27  E.  3,  B8. 
45  £.  8,  9.  So  in  the  cose  at  bar,  for  not  paying  for  the  vrine,  the  de- 
fendants shall  not  be  trespassers,  for  tbe  denying  to  pay  for  it  is  no 
trespass,  and  therefore  they  cannot  be  trespassers  ab  initio;  and  (here- 
with t^ees  directly  in  the  point  12  Edw.  4,  9  b.  For  there  Pigot, 
Serjeant,  puts  this  very  cose,  if  one  comes  into  a  tavern  to  drink,  and 
when  he  lias  drunk  he  goes  away,  and  will  not  pay  the  tavemer,  the 
taverner  shall  have  an  action  of  trespass  against  him  for  his  entry.  To 
which  Brian,  Chief  Justice,  said,  the  said  case  which  Hgot  has  put,  is 

>  Averill  n.  Smith,  17  Will.  82,  SO  ;  Biiika  v.  Hinki,  U  Ha.  123 :  Flinn  o. 
fijnumdi,  11  K.  H.  SOS  Aeeord.  —En. 
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not  law,  for  it  ia  do  trespass,  bat  tlie  tavenier  shall  have  aa  action  of 
debt :  and  there  before  Brian  held,  that  if  I  bring  cloth  to  a  tailor,  to 
have  a  gown  made,  if  the  price  be  not  agreed  in  certain  before,  how 
nuich  I  shall  pay  for  the  making,  he  shall  not  have  an  action  of  debt 
against  me ;  which  is  meant  of  a  general  action  of  debt :  but  the  tailor 
in  sach  a  case  shall  have  a  special  action  of  debt :  Bcil.  that  A.  did  pat 
cloth  to  him  to  make  a  gown  thereof  for  the  said  A.,  and  that  A.  wonld 
pay  him  as  mach  for  making,  and  all  necessaries  thereto,  as  he  shoold 
deserve,  and  that  for  making  thereof,  and  all  necessaries  thereto,  he 
deserves  so  mnch,  for  which  he  brings  his  action  of  debt :  in  that  case, 
the  putting  of  bla  cloth  to  the  tailor  to  be  made  into  a  gown,  is  sufB* 
cient  evidence  to  prove  the  Said  special  contract,  for  the  law  implies  it : 
and  if  the  tailor  overvalaes  the  making,  or  the  necessaries  to  it,  the 
jury  may  mitigate  it,  and  the  plaintilf  shall  recover  so  much  as  they 
shall  find,  and  shall  be  barred  for  the  residue.  But  if  the  tailor  (as 
they  use)  makes  a  bill,  and  he  himself  values  the  making  and  the 
necessaries  thereof,  he  shall  not  have  an  action  of  debt  for  his  own 
value,  and  declare  of  a  retainer  of  him  to  make  a  gown,  &c.,  for  so 
much,  unless  it  is  so  especially  agreed.  But  in  such  case  he  may  de- 
tain the  garment  until  he  ia  paid,  as  the  hostler  may  the  horse.  Vide 
Br.  Distress  70,  and  all  this  was  resolved  by  the  court.  Vide  the  book 
in  30  Ass.  pi.  38,  John  Matrevers  case,  it  is  held  by  the  court,  that  if 
the  lord  or  his  bailiff  comes  to  distrain,  and  before  the  distress  the 
tenant  tenders  the  arrears  upon  the  land,  there  the  distress  taken  for 
it  is  tortious.  The  same  law  for  damage -feasant,  if  before  the  distress 
he  tenders  sofflcient  amends ;  and  thereirith  agrees  7  E.  3,  8  b,  in  the 
Mr.  of  St.  Mark's  cose ;  and  so  is  the  opinion  of  Hull  to  be  nnder- 
atood  in  13  H.  i,  17  b,  which  opinion  is  not  well  abridged  in  title  Tres- 
pass, ISO.  Note,  reader,  this  difference  that  tender  upon  the  land 
before  the  distress,  makes  the  distress  tortious ;  tender  after  the  dis- 
tress, and  before  the  impounding,  makes  the  detainer,  and  not  the 
taking  wrongful :  tender  after  the  impounding,  makes  neither  the  one 
nor  the  other  wrongful ;  for  then  it  comes  too  late,  because  then  the 
cause  is  put  to  the  trial  of  the  law,  to  be  there  determined.  But  after 
the  law  has  determined  it,  and  the  avowant  has  return  irreplevisable, 
yet  if  the  plaintiff  makes  him  a  sufficient  tender,  he  may  have  an  action 
of  detinve  for  the  detainer  after ;  or  he  may,  upon  satis&ctlon  made 
in  court,  have  a  writ  for  the  re-delivery  of  hia  goods ;  and  therewith 
agree  the  said  books  in  13  H.  4,  17  b;  liH.  4,  4;  Segialr' Judi&, 
37 ;  45  £.  3,  9,  and  aU  the  books  before.  Vide  14  Ed.  4,  4  b ;  2  H. 
6.  12 ;  22  Hen.  6,  57 ;  Doctor  and  Student,  lib.  2,  cap.  27 ;  Br.  Dis- 
tress, 72,  and  Pilkington's  case,  in  the  fifth  part  of  my  Reports,  fol. 
76,  and  so  all  the  books  which  prima  facie  seem  to  disagree,  are  upon 
fill!  and  pregnant  reason  well  reconciled  and  agreed. 
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HANCT  MALCOM  v.  ELIJAH  K.  SPOOK, 

In  TBB  SCPBXHB  JUDICIiX  CODBT,   ]I1l8SACHUBBTT8,  UaBCH,    1847. 
IRepartaJ  in  IS  MactUf,  ST9.] 

Shaw,  C.  J.  Thii  wu  an  sction  of  trespass,  in  which  the  plidntiff 
declared  against  the  defendant  for  breakii^  and  entering  ber  house, 
&C.  The  defendant  jnstified  nnder  a  writ  directed  to  him,  aa  constable, 
and  commanding  him  to  attach  the  plaintiff's  household  fbmitore. 

The  case  oomeg  before  us  on  exceptions,  from  which  it  appears  that 
the  defendant  was  a  constable,  and  that  he  entered  the  plaintifl's  hona^ 
having  a  writ  against  her,  and  attached  her  furniture;  that  he  took 
with  faim  into  the  booae  a  man  who  was  intoxicated,  whom  he  made 
keeper  of  the  att&ched  furniture,  and  left  in  the  boose,  in  chai^  of 
the  Aimitnre,  although  the  plaintiff  objected  to  bis  remuning  there  as 
keeper,  on  account  of  his  intoxicstiOD. 

The  exceptions  also  set  forth  the  violent  conduct  of  the  keeper ;  and 
other  matters,  which  are  not  material  to  the  decisions  of  the  question 
that  is  brought  before  us. 

The  Court  of  Common  Pleas,  in  which  tlie  trial  was  had,  instrncted  Ute 
Jury,  that  if  the  defendant,  under  color  of  tUs  process,  look  with  him  a 
grossly  intoxicated  and  clearly  unfit  person  Into  the  plaintiff's  hoose, 
and  left  him  therein  as  keeper,  this  was  such  an  abuse  of  bis  authori^ 
as  made  him  a  trespasser  ab  initio  /  and  that  the  defendant  was  an- 
swerable for  all  the  acts  of  such  keeper,  done  in  pursuance  of  previoas 
concert  between  them,  or  by  direction  of  the  defendant  A  verdict  was 
returned  for  the  plaintiff,  and  the  question  whether  these  instracUons 
were  right,  has  been  submitted  to  us  without  argument 

It  has  been  held  as  a  rule  of  the  common  law,  ever  since  tbe  Six 
Carpenters'  Case,^  that  where  one  is  acting  nnder  an  authority  con- 
ferred by  law,  an  abuse  of  his  authority  renders  him  a  trespasser  ab 
initio.  Melville  v.  Brown.*  In  the  case  before  as,  the  defbtidaot  bad 
authority  by  law  to  enter  the  plaintiff's  house,  to  serve  legal  process ; 
bnt  placing  there  an  unfit  and  unsuitable  person,  to  keep  possession  of 
the  attached  goods,  in  his  behalf,  until  he  oould  remove  them,  against 
the  remonstrance  of  the  plaintiff,  was  an  abnse  of  his  anthority,  which 
rendered  him  liable  as  a  trespasser  ab  initio. 

An  officer  cannot  legally  stay  in  another's  building,  to  keep  attached 
goods  therein,  nor  authorize  any  other  person  to  remain  therein,  as 
keeper,  for  a  longer  time  than  is  reasonably  necessary  to  enable  him 
to  remove  the  goods,  unless  he  has  the  consent,  express  or  implied,  of 
the  owner  of  the  building,  without  rendering  himself  liable  as  a  tres- 
passer.   See  Rowley  v.  Bice.'  &c^>tioru  overruled.* 

18  Co.  lie.  11SMMI.S2.  *llHeLSS7. 

<  Y.  B.  11  Hen.  IT.  W.  75,  pi.  18;  Y.  B.  22  Ed.  IT.  foL  5,  pi.  16;  Wowl'g  Ca«e,  CUyt 
44,  pi.  711;  Jucht«r  v.  Bochm,  87  Os.  U4;  WiUiuoi  «.  Powell,  101  Hms.  467:  Davis 
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JEWELL  V.  MAHOOD. 

Zr  the  SOFEBXB  JODlCtAL  COOKT,  New  Hahpbhirb,  Jmiz,  1863. 
[Rtpcrttd  iifu  Ntm  HampAirt  Repertf,  4T4.] 

TRESPAas  quare  dautujn.  J&mes  Hall  and  Margaret  Hall  conveyed 
the  premiaea  to  the  plaintiff  by  a  deed  containing  the  following  reser- 
TaUon : 

"We,  tbe  aaid  Jamea  Hall  and  Margaret  Hall,  reserving  all  the 
wood  and  timber  on  said  lot,  and  are  to  have  tbe  privilege  of  enter- 
iog  upon  aud  lot  of  land,  and  removing  said  wood  and  timber  at  any 
and  all  times,  for  the  next  five  years  ensuing  from  the  dale  of  this 
instmment." 

Within  aud  five  years  the  defendant  entered  under  the  right  of  said 
Hall,  and  removed  the  wood.  Tlie  plaintiff's  cause  of  action  was,  and 
'  he  offered  evidence,  that  the  defendant,  having  the  right  to  enter  to 
c-nt  and  remove  the  wood,  in  doing  so  did  not  put  up  the  bars,  whereby 
cattle  entered  and  ate  the  plaintiffs  oats ;  that  he  did  not  confine  him- 
self to  one  path,  and  threw  some  of  the  wood  into  the  plaintiff's  grass, 
and  suffered  it  to  remain  there  aome  time ;  that  be  put  some  of  tbe 
wood  into  a  low  place,  to  make  a  causeway  to  draw  the  wood  over. 

^he  plaintiff  claimed  that  the  defendant,  by  abuse  of  his  right,  and 
bj  excess,  was  liable  as  a  treapasaer  ab  initio. 

The  court  rejected  the  evidence,  and  ordered  a  nonauit^  and  the 
plaintiff  excepted,  and  the  qneations  of  law  were  reserved. 

Zittle,  for  the  plaintiff. 

CiOey,  for  the  defendant. 

Saeqent,  J.  When  the  plaintiff  in  this  case  accepted  tbe  deed  ^m 
James  and  Margaret  Hall  of  the  land  in  question,  with  tbe  reaervatJon 
specified,  it  was  the  same  as  though  he  had  owned  the  land  before, 
and  had  conveyed  to  aaid  Halls  tbe  right  to  enter  aaid  premises  during 
the  time  and  for  the  purposes  specified  in  the  reservation.  The  defend- 
ant entered  under  an  express  authority ;  an  authority  in  fact,  and  not 
one  conferred  or  implied  by  law.  It  ia  well  settled  that  where  a  mac 
abuses  an  authority  in  law,  by  committing  acts  which  are  in  themaelvea 
treapasBea,  not  authorized  by  the  antliodty,  the  party  is  a  trespasser 
ab  initio ;  but  that  when  there  is  an  authority  in  fact,  and  a  pari;y 
exceeds  ^at  authority,  he  is  only  liable  for  the  excess.  Six  Car- 
penters' Case;   Alien  v.  Crofoot;    Cushing  ».  Adama;'  Wendell  v. 

*.  StoDB,  ISO  Hue.  228;  Cnttun  Hows,  132  Man.  S41,  G41;  Hiznrd  a.  Israel,  1  Bion. 
240;  Ki«MakBT  v.  Mmin,  80  Pa.  SIS;  Snail  >.  Crowe,  S  Utah,  2S  Aaaord. 

Compan  Fkgc  v.  Depnjr,  40  III.  COO;  Dwinoelli  o.  Bopitoa,  8  AIL  810;  Adama  v. 
EiTwa,  II  Barb.  8B0;  Taylor  n.  Jaata,  43  N.  H.  35,  in  which  oawa  tbe  subseqnent 
miacondact  waa  not  tbongfat  inOciBiitl;  grava  to  maka  the  original  intry  •  treapata 
ab  iitiiio.  —  Ed. 

1  IS  Pick.  111. 
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Johnson ; '  Ferrin  v.  Symonds ; '  State  v.  Moore.*  In  this  cose  the 
giel  of  the  action  is  the  breaking  and  entering  the  plaintiff's  close ; 
the  other  circnmstances  are  only  stated  as  affecting  the  damages.  But 
the  defendant  is  not  liable  for  breaking  and  entering,  because  he 
bad  the  right  to  enter,  and  in  this  form  of  action  if  the  breaking  and 
entering  is  not  made  out  the  action  fails.  If  the  plaintiff  vrould  recover 
damages  for  any  of  the  acts  done  after  entry,  he  must  bring  case  or 
trespass  in  some  other  form,  and  not  trespasB  guare  clausum /regit. 

Judgment  on  the  verdict.* 


ALLEN   V.  CROFOOT. 

Ik  the  Supbehb  Coubt  of  Jddicatdse,  Xew  Tobk,  Octobeb,  1830. 

[Repcrltd  in  9  WendeU,  506.] 

Ebbob  tmm  the  Cortland  Common  Fleas.  Crofoot  sued  Allen  in  a 
Joatice'a  court,  and  declared  against  him  in  trespass  for  entering  his 
house  in  his  absence  and  obtaining  copies  of  papers  for  the  purpose  of 
commencing  a  suit  against  him.  The  defendant  pleaded  the  general 
Issue  and  license  to  enter  the  house.  The  court  charged  the  Jury,  that 
if  they  should  be  of  opinion  that  the  defendant  had  acted  unfairly  or 
improperly  in  obtaining  copies  of  the  papers,  and  had  gone  to  the 
plaintiff's  bouse  with  the  intention  of  fraudulently  obtaining  such  cop- 
ies, though  he  had  leave  to  enter  the  house,  they  should  find  for  the 
plaintiff;  but  if  he  acted  correctly  and  openly,  and  had  leave  to  enter 
the  house,  they  should  find  for  the  defendant.  The  defendant  excepted 
to  this  charge,  and  the  jury  found  a  verdict  for  the  plaintiff  with  <75 
damages.     The  defendant  sued  out  a  writ  of  error.' 

tT".  A,  fencer,  for  plaintiff  in  error. 

Greene  C.  3ronson,  (attorn ey-general,)  for  defendant  in  error. 

By  the  Court,  Savage,  Ch.  J.  It  is  urged  by  the  plaintiff  in  error, 
that  the  court  below  erred  in  charging  the  jury  that  the  action  was  sus- 
tainable, if  they  should  find  that  the  defendant  entered  the  plaintiff's 
house  fVaadulently,  to  obtain  improperly  copies  of  papers  in  the  absence 
of  the  phdntiff.  It  was  decided  in  The  Six  Carpenters'  Case  that 
where  an  authority  to  enter  upon  the  premises  of  another  is  given  by 
law,  and  it  is  subsequently  abused,  the  party  becomes  a  trespasser  od 

»  8  N.  H.  230.  *  11  N.  H.  863.  12  N.  H.  *2. 

*  Ballard  v.  Noaks,  2  Ark.  45 ;  BanueiTell  «.  Hobart,  ti  Me.  GtIG ;  Dingle;  v. 
bulfDTii,  S7  Hs.  379  ;  Cnaliiiig  v.  Aduns,  IS  Pick.  110;  Smith  v.  Pierce,  110  Hm. 
SS  ;  Habbsrd  v.  Kattaa  Co.,  fl3  Mo.  SS ;  Wendell  v.  Johnnn,  S  N.  H.  32D ;  Dnmont 
V.  Smith,  4  Den.  SIS;  Boultt  v.  Mitchell,  IS  Pa.  S71;  Edelman  v.  Teakel,  27  Pa.  2S; 
Huehood  V.  Wilhelm,  69  Pa.  61;  Stone  v.  Knapp,  29  Vt.  GOl  Aecord.  — Eb. 

*  The  statemant  ia  abridged,  and  the  argnm^nta  and  a  pnrt  of  the  opinion  aro 
omitted.  —  En. 
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initio;  but  where  sqcU  authority  or  license  is  given  by  the  party,  and 
it  is  subsequently  abused,  the  paity  guilty  of  the  abuse  may  be  pun- 
ished, but  he  is  not  a  trespasser;  and  the  reason  of  the  differenue  is 
Bald  to  be,  that  in  case  of  a  licenee  by  law,  the  subsequent  tortious  act 
shows  quo  ammo  he  entered ;  and  having  entered  with  an  intent  to 
abuse  the  authoiity  given  by  law,  the  entry  is  unlawful ;  but  where  the 
authority  or  license  is  given  by  the  party,  he  cannot  punish  for  that 
which  was  done  by  his  own  authority.  Whether  this  is  not  a  distinc- 
tion without  a  difference  of  principle,  it  is  not  necessary  to  inquire. 
A  better  reason  is  given  for  it  in  Bacon's  Abr.  tit.  Trespass,  B.  Where 
the  law  has  given  au  authority,  it  is  reasonable  that  it  should  make  void 
everything  done  by  the  abuse  of  that  authority,  and  leave  the  abuser  as 
if  he  had  done  everything  without  authority.  But  where  a  man, who  was 
under  do  uecessity  to  give  an  authority,  does  so,  and  the  person  receiv- 
ing the  authority  abuses  it,  there  is  no  reason  why  the  law  should  inter- 
pose to  make  void  everything  done  by  such  abuse,  because  it  was  the 
man's  folly  to  trust  another  with  an  authority  who  was  not  fit  to  be 
trusted  tlierewith.  It  is  contended  that  the  licenae,  being  obtained 
by  ihtud,  was  void.  The  defendant  knocked  at  the  door,  and  was  told 
to  walk  in ;  he  was  found  copying  certain  papers ;  but  how  he  obtained 
them,  on  what  representation,  or  from  whom,  the  evidence  does  not 
disclose.  One  witness  does  indeed  testify  that  he  said  he  would  not 
have  got  the  copies,  if  he  had  not  practised  a  deception  on  the  wife  and 
brother-in-law  of  the  plaintiff.  If  this  declaration  should  be  considered 
evidence  of  his  having  made  improper  representations  to  obtain  the 
papers*  then  the  question  arises,  Does  be  thereby  become  a  trespasser 
ab  initio  f 

It  has  been  decided  that  to  enter  a  dwelling-house  without  license,  is 
in  law  a  trespass,*  and  that  possession  of  property  obtained  fraudu- 
lently confers  no  title.  Under  such  circumstances  no  change  of  prop- 
erty takes  place ;  *  and  it  is  ai^ued  that  oa  fVaud  vitiates  everjlhing 
into  which  it  enters,  a  license  to  enter  the  house  fraudulently  obtained 
is  void,  and  is  no  license.  The  principle  of  relation  has  never  been 
applied  to  such  a  case,  nor  is  it  necessary  for  tbe  purposes  of  justice  to 
extend  it  farther  than  to  cases  where  the  person  enters  under  a  license 
given  him  bg  laie.  In  such  cases,  as  the  party  injured  had  not  the  power 
to  prevent  the  injury,  it  seems  reasonable  that  he  should  be  restored 
to  all  his  remedies. 

The  Judgment  must  be  reversed,  without  costs,  and  a  venire  de  novo 
awarded  by  Cortland  Common  Pleas. 

1  13  Jotms.  B.  408.  ■  IS  Johni.  B.  ISO. 
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CAROLINE  ESTT  v.  JOHN   S.   WILMOT. 

In  thb  Sdfreuk  Judicial  Codrt,  Massacbosstts,  Ja]«uabt,  I860. 

[H^poTt^  in  15  Gray,  168.] 

AcnoN  of  tort  for  assftult  and  battery.  THkI  and  verdict  for  tbe 
pl&intiff  in  the  Superior  Court  in  Middlesex,  at  September  term  1859, 
before  Voae,  J.,  who  sigoed  this  bill  of  exceptions :  — 

"  There  was  evidence  tending  to  prove  that  the  plaintiff  vrss  an  ope^ 
ative  in  one  of  the  mills  in  Lowell,  and  the  defendant  had  charge  of  the 
section  of  the  room  where  tbe  plainlifi  worked.* 

"  The  court  mled,  and  cbar^d  the  jurj-,  that  if  the  plaintiff  had  been 
disorderlj',  and  had  committed  any  act  affecting  the  discipline  and  good 
order  of  the  room,  or  the  auccess  of  the  work  carried  on  in  the  room, 
or  creating  disturbance  in  tbe  room,  the  defendant  had  a  right,  under 
the  direction  of  the  overseer,  to  order  her  out,  and,  on  her  refusal  to 
go,  to  use  a  Butflcient  and  proper  force  to  eject  her  flrora  the  prem- 
ises; and  if  during  the  process  of  ejecting  her  fVom  the  room  he 
used  nnneceBsary  and  improper  force  and  violence  tofrards  her,  be 
thereby  became  a  trespasser  ab  initio,  and  would  be  liable  for  all  his 
acts. 

"The  defendant  did  not  object  to  this  part  of  the  clmrge  at  tbe  time 
it  waa  given,  and  asked  for  no  instructions  as  to  the  extent  of  the 
liability  of  the  defendant  on  account  of  any  excessive  force  used  by 
bim.  The  defendant,  feeling  aggrieved  by  tbe  above  ruling,  excepts 
tbereto." 

W.  P.  Webster,  for  the  defendant. 

D.  8.  Bichardaon  and  G.  F.  Mickardaon,  for  the  plaintiff. 

HoAE,  J.  The  distinction  made  in  the  Six  Caipenbers'  Case,  that 
"  when  an  entry,  authority  or  license  is  given  to  any  one  by  tiic  law, 
and  be  doth  abuse  it,  he  shall  be  a  trespasser  ab  initio;  but  where  an 
entry,  authority  or  license  is  given  by  the  party,  and  he  abuses  it,  there 
he  must  be  punished  for  bis  abuse,  but  shall  not  be  a  trepasser  ab 
initio,"  has  been  ^equentty  rect^nized  and  applied  in  this  Coramou- 
wealth,  and  is  a  familiar  one.  It  is  most  commonly  applied  in  cases  of 
trespass  to  real  estate  where  tbe  original  entry  could  not  be  resisted, 
being  independent  of  the  will  or  consent  of  the  owner.  It  is  also  appli- 
cable in  tbe  case  of  officers  serving  legal  process.  Tbe  reason  for  the 
distinction,  most  commonly  approved  by  modern  text  writers  and  Judi- 
cial decisions,  is  this ;  that  an  officer  or  other  person  acting  by  authority 
of  law  shall  not  be  allowed  to  avail  himself  of  it  as  an  instrument  o( 
oppression.  As  the  citizen  is  bound  to  submit  to  it  without  resistance, 
and  has  no  opportunity  to  make  provisions  or  stipulations  for  bis  owd 

1  Tbe  ttotemeut  U  aliridged,  tni  tbe  argument  ibr  thi-  pliintiff  i»  omitted.  —  Es. 
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setHiiitf ,  the  exercise  of  the  legal  ptiwer  is  mad«  conditional  upon  pur- 
saing  it  whcdl^  within  legal  limits.  The  abase  is  held  to  be  a  forfeitore 
of  the  whole  protection  which  the  law  gives  to  the  act  which  it  allowed. 
Bac.  Ab.  Trespass,  B.  State  v.  Moore.'  1  Smith's  Lead.  Cas.  (5th 
Am.  ed.)  216-221.    Allen  v.  Crofoot. 

But  the  abuse  of  the  authority  of  law,  which  makes  a  man  a  tres- 
passer a6  initio,  is  the  abuse  of  some  special  and  particular  authority 
given  by  law,  and  has  no  reference  to  the  general  mles  which  make  all 
acta  lawM  which  the  law  does  not  forbid.  And  we  are  of  opinion  that 
the  instniction  given  to  the  jury  in  the  case  now  before  us  was  erro- 
neous, because  the  defendant  was  not  in  the  exercise  of  any  authority 
conferred  by  law,  within  the  meaning  of  the  rule  in  the  Six  Carpenters' 
Case,  when  be  committed  the  assault  complained  of.  He  had  the  legal 
right  to  use  the  kind  and  degree  of  force  necessary  and  appropriate  to 
protect  his  person,  and  his  employers'  property,  from  the  disorder  and 
toisoonduct  of  the  plaintiff.  But  the  parties  stood  on  equal  terms  in 
this  respect.  Their  relation  to  each  other  was  created  by  contract,  and 
the  right  of  the  defendant  to  remoTe  the  plaintiff  from  the  room  for 
misbehavior  was  an  incident  to  that  relation. 

The  instruction  given  bo  the  Jury  obviously  extended  to  the  whole 
grounds  of  defence,  and  was  not  of  such  a  casual  or  incidental  nature 
that  the  defendant  was  in  fault  for  not  calling  attention  to  ita  inaccuracy 
before  the  Jury  retired.  Exctptioni  8\t»ta\ned.* 


THE  STATE  v.   MOOBE. 

Ik  the  Suprbmr  Judicial  Court,  New  Hampshibe,  Jult,  1841. 

{RaporUd  in  \%  Ntm  Samp*iirt  SeparU,  *a.] 

.  LmiCTHEirr  for  breaking  and  eaterieg  the  house  of  Isaac  Paddleford,  at 

Lyman,  in  the  night  time,  on  the  I9th  day  of  November,  1840,  with  intent  to 

Bte^,  and  stealing  therefrom  certain  pieces  of  money. 

GiLOHKisT,  J.  A  question  of  more  difficulty  is  presented  by  the  second 
objection.  It  is  said,  that  as  the  priaoner  was  lawfully  in  the  house,  he  can- 
not be  oonviated  of  the  offence  of  entering  in  the  night  time  with  intent  to 
Bteal. 

The  prisoner  had  a  right  to  enter  the  inn,  and  the  bar-room;  and  the  ques- 
tioD  arises,  whether  the  larceny  committed  in  the  bar-room  can  relate  back, 
and  give  a  character  to  the  entry  into  the  house,  so  as  to  make  it  criminal,  and 
the  prisoner  punishable  for  it,  upon  reasoning  similar  to  that  which,  in  a  civil 
action,  would  render  him  liable  as  a  trespasser  ab  initio  f  Except  the  inference 
that  may  lawfully  be  made  from  the  act  of  larceny,  there  is  no  evidence  that 
be  entered  with  any  illegal  purpose,  or  a  felonious  intent. 

»  12  N.  H.  42. 

*  Turner  c  Footmui,  71  Me.  218  Aeeord. 

See  alio  Jahnuin  v.  Hsunahoii,  1  Stroh.  B13,  with  the  dissenting  opinion  hj 
OTIxALL,  J.  — En. 
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The  existence  of  a  distinctioi)  betireen  the  oonBeqaencei  of  an  nbuw  of  an 
anthorit;  in  law,  and  ttie  abase  of  an  aDthorit;  in  fact,  it  veil  lettled.  In  tba 
former  case,  the  party  is  a  trespasser  oA  initio;  in  the  latter,  he  Ib  liable  only 
for  the  actnsJ  tortiona  act.  DifEerent  reasona  have  been  given  for  the  distiiio- 
tion,  and  it  is  important  to  determine  nbat  the  reason  actruallj  is,  in  order  to 
ascertain  whether  the  principle  of  holding  one  a  trespasser  ab  iniiia,  be  appli- 
cable in  criminal  cases. 

In  the  Six  Carpenters'  Case,  the  reason  is  said  to  be,  "  that  in  the  case  of  a 
general  authority  or  license  of  law,  the  law  adjndgea  by  the  sabseqaent  act, 
quo  animo,  or  to  what  intent  he  entered,  for,  aeta  exteriora  ijidieant  itUeriora 
aecrehi.  But  when  the  party  gives  an  authority  or  license  himself,  be  cannot 
for  any  subsequent  cause  punish  that  which  is  done  by  his  own  authority  or 
Uaenae." 

What  is  offered  here  aa  a  reason  for  the  distinction,  is  hardly  more  than  a 
statement  that  euch  a  distinction  exists.  And  in  the  case  of  Allen  d.  Crofoot, 
Savage,  C.  J.,  intimates  that  it  is  a  distinctioii  withoat  a  difference  of  prin- 
ciple. He  proceeds  to  say  that  a  better  reason  is  given  for  it,  in  Bac.  Abr., 
Trespass  B.  "  Where  the  law  has  given  an  aothority,  it  is  reasonable  that  it 
should  make  void  everything  done  by  an  abuse  of  that  authority,  and  leave 
the  abnser  as  if  he  had  done  everything  without  anthori^.  But  where  a  man 
who  was  under  no  necessity  to  give  an  authority,  does  so,  and  the  person 
receiving  the  authority  abuses  it,  there  is  no  reason  wby  the  law  should 
interpose  to  make  void  everything  done  by  such  abuse,  because,  it  was  the 
man's  folly  to  trust  another  with  an  authority  who  was  not  fit  to  bo  trosted 
therewith." 

Even  here,  however,  it  is  not  atated  why  it  b  reasonable  that  the  law  should 
make  void  everything  done  by  an  abnse  of  an  anthority. 

A  much  more  sensible  reason  for  the  distinction  is  given  in  Hammond's 
Nisi  Prins,  69.  He  observes,  that  the  reason  given  by  Coke  "  cannot  bo  the 
true  reason  of  the  rule,  because,  if  the  nature  of  the  subsequent  act  of  tres- 
pass was  indicative  of  a  previous  evil  intent,  it  must  be  so,  not  only  in  the 
instance  where  it  has  been  perpetrated  in  executing  an  anthority  in  law,  but 
likewise  where  it  baa  been  committed  in  fulfilling  an  authority  in  fact.  The 
ground,  therefore,  upon  which  one  who  has  been  guilty  of  an  abnse  is  made  a 
trespasser  ab  initio,  is  (for  there  is  no  other),  that  of  policy,  and  the  rule  was 
instituted  to  prevent  an  authority  in  law  being  turned  into  an  instrument  of 
injustice  and  oppression."  And  Richardson,  C.  J.,  aaya,  in  the  case  of  Barrett 
e.  White  &  a.,'  that  it  would  be  contrary  to  sound  public  policy  to  permit  a 
man  to  justify  himself  at  all  under  a  license  or  anthority  allowed  him  by  law, 
after  he  had  abused  it,  and  used  it  for  improper  purposes.  The  presumption 
of  law  is,  that  he  who  thus  abuses  such  an  authority,  assumed  the  exercise  of 
it  in  t^e  first  place  for  the  purpose  of  abusing  it.  The  abuse  is,  therefore, 
held  to  ba  a  forfeiture  of  all  the  protection  which  the  law  would  otherwise 
give. 

But  where  the  anthority  is  derived  from  an  individual,  and  the  authority  is 
abused,  the  party  becomes  a  trespasser  for  the  excess  only;  "  for  the  necessity 
and  policy  which,  in  the  instance  where  an  authority  in  law  has  been  abnsed, 
operate  to  invalidate  the  proceedings  from  tlie  commencement,  no  longer 
exist,"    Hammond's  Nisi  Prins,  66. 

These  remarks  seem  to  ua  a  sensible  exposition  of  the  reason  of  the  distinc- 
tion.    Where  the  law  invests  a  person  with  authority  to  do  an  act,  the  coose- 

1  8  K.  H.  Bep.  227. 
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qoences  of  an  abase  of  that  authority  b;  the  party,  dumld  be  aerere  enough  to 
deter  all  persona  from  such  an  abiiw. 

But  has  this  "  policy  of  the  law  "  ever  been  extended  to  criminal  cases? 
We  are  not  aware  that  it  has.  It  is  trne  that,  in  order  to  asceri^n  the  intent 
of  the  accnsed,  the  law  often  regards  the  nature  of  the  oot  committed.  Bat 
tiiis  is  generally  such  an  act  as  oould  not  have  been  committed  with  any  other 
thaa  a  criminal  purpose.  Thus,  the  act  of  secretly  taking  the  property  of 
another,  neoeasarily  nuaea  the  presumption  that  the  party  intended  to  steal, 
and  this  preeamption  stands  until  ezpl^ned  by  other  evidence.  In  an  indict- 
ment for  breaking,  &c.,  with  intent  to  commit  a  felony,  the  actual  commissioa 
is  so  strong  a  preenrnptive  evidence,  that  the  law  has  adopted  it,  and  admite  it 
to  be  equivalent  to  a  obarge  of  the  intent  in  the  indictment.  But  where  ona 
lawfully  enters  a  boose,  it  by  no  means  follows,  that  because  he  steals,  while 
there,  he  entered  with  that  purpose.  The  act  of  stealing  ia  evidence  of  the 
inteVtt  to  steal ;  bat  is  hardly  soffident  to  rabut  the  preaamption  that  where  he 
lawfully  entered,  he  entered  for  a  lawful  purpose.  To  hold  that,  for  a  lawful 
entry,  a  party  could  be  punished,  because,  after  such  entry,  he  does  an  nnlaw- 
f ol  act,  wonld  be  to  find  him  guilty  of  a  crime  by  couatruotion ;  a  result  whiob 
the  law,  in  its  endeavora  always  to  aacertoin  the  real  intention  of  the  accused, 
invariably,  in  theory,  avoids,  and  which  has  seldom,  in  modern  times,  lu^ 
pened  in  practice. 

A  case  ia  put  by  Lord  Hale,  the  reasoning  of  which  ia  analogons  to  that  we 
have  used  in  ttiis  case.  "  It  is  not  a  burglarious  breaking  aod  entry,  if  a  gneet 
at  an  inn  open  his  own  chamber  door,  and  takes  and  carries  away  his  host's 
goods, /or  he  htu  a  right  to  open  hit  own  door,  and  so  not  a  bniglanous  break- 
ing."    1  Hale  P.  C.  653,  554. 

If  a  burglary  could  not  be  committed  becanse  the  party  had  a  right  to  open 
hb  own  door,  notwithstanding  the  aubsequent  larceny,  the  same  principle 
wonld  seem  to  be  applicable  here,  where  the  prisoner  bad  a  right  to  enter  the 
house,  and  where,  1^  parity  of  reasoning,  bis  sobeeqaent  larceny  would  not 
make  his  ori^nal  entry  unlawful. 

For  theee  retsona,  the  judgment  of  the  court  ia,  that  the  verdict  be  set  aside 
and  a  Neu  trial  graated^ 

Bxruwrm  ixiainst  a  Tbbsfabssr  Ab  ikitio.  —  The  origin  of  trespssg  ai  iniHa  In 
the  case  of  chattels  has  been  «o  completely  lost  dght  of  that  in  modem  tlmee  replevin 
has  been  allowed  sgaitist  a  trespasaer  ab  utttto.  Hopkins  v.  Hopkins,  10  Johns.  869. 
—  EDb 

1  Commonwealtli  in  ToUn,  103  Uass.  126  Aeutd.  —En. 
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CHAPTBE  n. 
DISSEISIN  AND  CONVEBSIOM. 


SECTION   I. 
JHuemn. 

Bbacioii,  foL  161  b,  Tfflss'B  Transl&tdoti,  8  Tv.  Br.  17.  Likewise  t, 
diB§eisin  takes  place,  not  only  If  any  one  ejects  the  true  owner  when 
present,  or  his  agent,  or  bis  family,  or  does  not  admit  him,  or  repeltf 
him  on  his  return  from  market  or  ftom  a  Journey,  bnt  he  also  effects  • 
disseisin,  if  he  shall  not  permit  the  owner  or  bis  agent  or  his  family 
being  in  possession  to  make  ose  of  it,  or  at  least  hinders  him  Ih>m 
making  a  convenient  use  of  it  And  In  which  cose,  although  he  does 
not  altogether  expel  [the  owner],  nevertheless  he  inflicts  upon  him  a 
dieselein,  since  he  takes  away  from  htm  alt^ether  the  convenience  of 
using  it,  or  hinders  bim  from  using  it  conveniently,  quietly,  and  In 
peace,  by  disquieting  and  distnrbing  his  possession.  Likewise  a  dis- 
seisin takes  place  not  only  according  to  what  has  been  said  above,  bnt 
also  if  any  person  of  greater  power  wishes  to  make  uso  of  the  tene- 
ment of  ancrtJier  against  the  will  of  the  tenant,  by  ploughing,  or  by 
digging,  by  reaping  and  carrj-ing  away,  contending  that  the  tenement, 
which  is  another's,  is  his  own ;  but  If  he  has  made  no  claim  to  the  tene- 
ment, it  will  be  another  thing,  because  then  there  will  be  a  trespass, 
and  not  a  disseisin  fVom  a  freehold.' 

LriTLETOK,  §  279.  And  note  that  disseisin  is  properly,  where  a 
man  enteretb  into  any  lands  or  tenements  where  his  entr]'  is  not  coa- 
gesble,  and  oustetU  bim  which  hath  the  fVeehold,  &c. 

Coke,  2d  Inst.  414.  By  the  common  law  a  man  that  Is  In  seisin  of 
his  land  may  have  an  assise,  for  that  he  Is  disseised  of  the  quiet  enjoy- 
ing of  his  land ;  as  when  tlie  lord,  or  any  other  that  hath  a  rent,  and  of- 
tentimes diatraioeth  for  the  rent,  where  none  is  behind,  the  tenant  shall 
have  an  assise  of  novel  disseisin  of  the  land,  for  that,  by  reason  of  the 
fregvencie  of  distresses,  be  Is  disseised  of  the  quiet  enjoj-ing  of  his 
land,  and  cannot  make  his  advantage  thereof,  and  fi-egttentia  mvtat 
tran$greanonem  in  dUieitinam. 

1  "  Et  li  M>  animo  f<nt«  mgredistDr  fQDdnni  alienam,  Don  qnnd  dbi  nmipet  teno. 
mentnin  vel  jura,  oon  f*oit  dis9«y«mun  Md  trvwgranionem  '  (Brftcton,  foL  218  b). 
8m  abo  1  Nich.  Britton,  273,  313. — En. 
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WILLELMUS  DE  E8TRE  v.  EOGEItlTM  DE  SiNCTO 

PIONISIO.    ' 

Ik  thb  Kinq's  Coubt,  Hilabt  Tebh.    1230. 

IB^orUd  in  2  BraOon't  NoU  Bock,  piadtuai  316.] 

BoasBuaDB  Samgto  Dionisio  etSarrauxoreius  athachiati  fuertmt 

ad  leapondendiim  Willelmo  de  Estre  quare  contra  paoem  et  digaltatem 

domiDi  Reffs  arraoenuit  et  suloauemnt  et  f odenmt  pasturam  suam  de 

Sckelesunde  idem  WillelmusquerituTquod  propter  hoc deterioratus  est 

et  dampnum  habet  ad  aaleaciam  etc. 

EtRogerus  et  Sana  uemant  et  defendant  quod  nichil  arrauenint  neo 
sutcaneiunt  nee  foderant  de  pastura  nel  terra  ipains  Willelmi,  et  dioUQt 
quod  pastura  ilia  ipaomm  est  et  doh  ipaiue  Willelmi.  £t  quia  ipsi 
Bogems  et  Sana  adaocant  terram  illam  ut  suam  et  pasturam,  et  idem 
Willelmus  tit  anam,  CoDSideratam  est  quod  ipal  Rogenu  et  Sarrn  iode 
sine  die  et  Willelmus  petquiiat  sibi  per  breue  de  noua  disseiaina  ai 
nolaerit^ 


ANONYMOUS. 
Im  the  CoiOf(m  PuA8.  TBcnrr  Tebh,  1340. 
[Reporad  in  Year  Book  U  Edmard  III^  RalU  Sarit;  iao.placitnm  SO.] 
Tbespabs  againat  bailifls  of  Ancient  Demesne,  in  which  after  the 
record  had  been,  for  a  cauae,  removed  into  the  Bench,  the  bailiffs  con- 
tinued to  hold  the  plea,  notwithstanding  the  remoTal,  until  the  tenant 
-who  now  brings  thia  writ  lost  the  laud.  The  bailifFs  abode  Judgment 
whether  the  present  pl^ntiff  ought  to  be  anawered  as  to  this  plaint, 
inasmuch  as  he  showed  that  it  was  a  disseisin  efTected  on  him,  where- 
fbre  he  might  recover  by  novel  diaseiain  both  the  freehold  and  dam- 
ages, as  appears  above  in  Easter  Term  in  the  12th  year.  And  afterwards 
thej  departed  in  contempt  of  court,  whereupon  the  plaintiff  prayed  Judg- 
ment for  bimaelf.  And  the  matter  was  pending  until  now.  Sghabshdlle 
rehearsed  aa  above,  and  said :  "  Ev^n  had  the  bailifl^  abode  judgment^ 
there  is  no  ground  upon  which  to  give  Judgment  for  them ;  but  since 
they  have  departed  in  contempt  of  the  court,  It  aeema  to  as  that  Judg- 
ment shall  be  given  agunst  them.    Therefore  the  court  adjudges  that 

'  Proressor  Mutland  adds  in  &  note  to  this  cue :  "  The  time  ia  not  jet  when  title 
ahall  be  tried  in  an  action  of  treapass  n  et  armU :  bat  t^e  is  a  noteworthy  attempt" 

There  an  eeveral  reported  caaea  of  the  thirteenth  centniy  in  irhich,  aa  in  the  prin- 
cipal caaa,  the  plaintiff  failed  in  tretpaaa,  becaoae  the  defendoot'a  entr?  was  under  a 
claim  of  right  to  the  freehold  ;  i  e.,  wu  a  diseeiain.  [1253]  Plac.  Ab.  132,  col.  2, 
tdL  13,  Eaaei ;  [1263]  Pkc  Ab.  142,  col.  1,  rot  9,  Lane. ;  [1272]  Plac.  Ab.  382,  cd.  1, 
TDt.  18,  Cant. ;  [1272]  Plac  Ab.  262,  eoL  1,  rot.  19,  Easez.  —  En. 
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they  be  taken  for  the  contempt,  and  that  the  plaintiff  do  reoorer  hia 
damngee  according  to  his  count."  ^ 


ANONTMODS. 
Ik  the  Cohhok  Fleas,  Hilast  Tebm,  1852. 

[BepvrUet  in  Liber  AuiianiM,  26  Edward  TIT.,  placitvm  IT.] 

It  was  found  by  verdict  of  the  Assise  of  Novel  Disseisin  that  the  plain- 
tiff had  cut  trees  on  hia  onn  soil,  and  tiie  tenant,  who  had  common 
there,  said  that  the  soil  was  his  soil,  and  ordered  the  plaintiff  not  to 
cat  any  trees,  whereupon  the  plaintiff  departed,  and  now  brings  the 
assise. 

Shaseshdll,  C.  J.,  said  that  he  who  bad  no  right  cannot  be  seised 
of  a  freehold  by  words.  But  if  one  having  a  right  of  entry  was  dis- 
tnrlKd,  as  he  was  ooming  to  the  land,  ftom  entering,  it  b  a  disseisin. 
Wherefore  the  plaintiff  took  nothing. 


PLOT'S  CASE. 

Im  the  Couuon  Pleas,  Eastbs  Tbrk,  1618. 

IReporled  in  9  Vtner'i  Abridgment,  BS,  pbudtim  5.] 

If  a  man  hath  an  bouse  and  locks  it,  and  departs,  and  another  comes 

to  his  house,  and  takes  the  key  of  the  door  into  his  hand,  and  says  that 

he  claims  the  house  to  himself  in  fee  without  any  entry  into  the  house, 

this  is  a  disseisin  of  the  house.      Admitted  clearly  apon  evidence  at 

the  bar  in  an  assize  taken  by  default. 

1  See  alw  Y.  B.  11  ft  12  Ed.  HI.  (BolU  Seriea),  508,  G05. 

Aner  the  deciaioD  in  the  prJDcipel  cue  the  diitbiction  between  •  treepaN  and  a  die- 
seiuD  lost  its  value  for  the  pnrpow  of  the  action  trespasa  ^none  elautum  frtgit.  The 
distinction,  however,  la  one  founded  in  th;  nature  of  thinga,  and  still  {dayi  a  promiucDt 
part  in  our  law.  Thus,  a  mere  treepaaaer  never  gains  a  title  hy  lapae  of  time.  The 
irronf;.doei  mnst  be  alaa  an  advene  poaaessor,  in  other  worda  a  disaeisor.  Thia  aalnti- 
tation  of  the  term  "advetse  potMauon"  for  diwalaln  ii  one  of  tlieoi 
legal  terminology.  —  TLa. 
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(a)  NoNnAsiHCB. 


MULGRAVE  v.  OGDEN. 
Is  TSE  QnxzK'a  Bkhch,  Hilabt  Teek,  1591. 
[RtporUd  M  CVnEx,  Elimbtth,  319.] 
AcnoK  suR  TROVZR  of  twenty  barrels  of  batter ;  and  connte  that  he 
tam  negliffenter  custodioit  that  they  beoaine  of  little  value.    Upon  this 
it  was  demnrred,  and  held  by  all  the  Justices,  that  no  action  apon  the 
case  lieth  in  this  case ;  for  no. law  oompelletb  him  that  finds  a  thing  to 
keep  it  safely  ;  as  if  a  man  finds  a  garment,  and.  suffers  it  to  be  moth- 
eaten  ;  or  if  one  find  a  horse  and  giveth  it  no  sustenance ;  but  if  a  mau 
find  a  thing  and  nseth  it,  he  is  answerable,  for  it  Is  conversion ;  so  if 
he  of  purpose  misoseth  it,  as  if  one  finds  paper  and  puts  it  into  the 
water,  Ac. ;   but  for  negligent  keeping  no  law  pnnish^th  him.    £^ 


ROSS  V.  JOHNSON. 

Is  THE  Krao's  ButCH,  Febsuabt  4,  1772. 

[ReporUd  in  S  BunvB,  S8S6.] 

Im  an  action  of  trover  before  Lord  Mansfield  the  pluntiff  was  noD- 

snited,  subject  to  the  opinion  of  the  court  on  the  following  case :  — > 

The  goods  in  question,  being  the  property  of  the  plaintiff,  were 
delivered  by  the  captain  of  the  vessel  to  the  defendants  as  wharfingers, 
for  the  US*  and  upon  the  account  of  the  plaintUF,  to  whom  they  were 
directed,  but  were  stolen  or  lost  oat  of  tiieir  possession ;  and  after- 
wards, before  the  commencement  of  this  acUon,  were  demanded  by  the 
plaintiff  of  the  defendants,  to  whom  he  tendered  the  wharfage  for  the 
same ;  but  the  goods  were  not  delivered  to  him.' 

LoED  Mamspibi-d  declared  his  disapprobation  of  nonsuits  founded 
npon  objections  which  had  no  relation  to  the  merits  of  a  cause.     But 

1  Inm  v.  Clark,  3  BnUt  SOfl,  812 ;  Bramler  v.  Cozwell,  2  B.  ft  P.  488 ;  Coutter  r. 
Allan,  n  Alk.  SIS ;  SaTage  v.  Smjths,  IS  Oa.  SflS ;  Sta^ea  e.  Keith,  E7  lU.  4G1 ;  Kail- 
mad  Co.  e.  Kidd,  7  Duis,  2S2 ;  RagidideF.  WillUnu,  S  Ired.  49B ;  Emorjn.  J«nkinson, 
Tapp.  210 ;  Ankim  v.  Woodwand,  6  Wliiut.  E77 ;  Jonea  r.  Allan,  1  Hsad,  flSfl ;  Abbctt 
V.  EimUll,  IB  Tt.  GBS  ;  Kntt  v.  Wheelet,  SO  Tt  4S« ;  Tinker  r.  Horrill,  80  Vt.  477 1 
Baila?  V.  Houlthrop,  GG  Tt  18  Accord.  —  Ed. 

'  Tba  statamcnt  ia  abridged,  and  the  argnmant)  are  omitted.  —  Ed. 
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he  looked  opon  it  as  established  upon  principlea  sod  anthorlb'cB,  that 
trover  would  not  lie  in  the  present  case ;  but  that  it  mast  be  an  action 
upon  the  case. 

It  is  impoasible,  he  said,  to  make  a  distinction  between  a  wharfinger 
and  a  common  carrier.  They  both  receive  the  goods  npon  a  contract. 
Bveij  case  against  a  carrier  is  like  the  same  case  against  a  wharfinger ; 
but  in  order  to  maintain  trover  there  must  be  an  injurious  conversion. 
This  is  not  to  be  esteemed  a  refusal  to  deliver  the  goods.  They  cannot 
deliver  them ;  it  is  not  in  their  power  to  do  it.    It  is  a  bare  omission. 

Mr.  Justice  Astok  agreed,  that  this  being  a  bare  omission,  and  no 
evidence  of  a  conversion,  trover  wonld  not  lie ;  but  the  clear  remedy 
was  by  action  upon  the  case ;  and  he  cited  Owen  v.  Lewyn,'  where 
Hale  said, "  that  if  a  carrier  losetb  goods  committed  to  him,  a  general 
action  of  trover  doth  not  lie  against  him." 

Mr.  Justice  Willrs  and  Mr.  JnstJce  Ashhdbst  concnrring  in  opinion 
with  his  Lordship  and  Mr.  Justice  Anos, 

The  court  ordered  that  the  nonvmt  should  atand.* 


FABRAB  V.   BOLLINS. 
Sdpkehb  Cocbt,  Vebhoht,  Adodst  Tbrv,  18M. 

[Rqxirttd  in  3T  Vermont  Rtportt,  395] 

Trover  for  a  sled.    Flea :  Ifot  guilty.  Verdict /or  plaint^. 

Poland,  C.  J.*  It  is  fairly  to  be  inferred  fh>m  the  exceptions  that 
the  plaintiff's  sled  was  in  the  defendant's  possession  at  the  time  the 
plaintiff  requested  tiie  defendant  to  return  it. 

The  plaintiff  did  not  claim  that  the  defendant  obtiuned  possesion 
of  it  wrongfully,  but  tiiat  he  loaned  it  to  him,  or  to  his  servant,  Cole,  so 
that  there  was  no  conversion  by  a  wrongful  taking.  But  the  plaintiff 
claims  that  it  was  nnlawfiiUy  detained  and  withheld  from  him  by  the 
defendant  when  he  called  for  or  demanded  it 

The  plaintifi  requested  tiie  defendant  to  return  the  sled  to  his  (the 

1  1  Ventrii.  223. 

*  George  r.  Wibnni,  1  Roll,  Abr.  8  pi.  4 ;  Lownsdel'i  Case,  Ckyt.  104 ;  Orca  ». 
LewTTi,  1  Vent.  223 ;  Anon.,  2  Salk.  6GG ;  Attftnol  v.  Bryuit,  I  Oainp.  409  ;  S«veriti 
V.  Eeppel,  4  Eap.  1S6  ;  WUllams  r.  Oeam,  S  Bing.  N.  C.  4B2  :  Heald  c.  Omj,  21  L. 
J.  C.  P.  9r ;  Dvrit  «.  Hont.  114  AI>.  147 ;  DMrbonra,  «.  Un.  Nat.  Bank,  B8  He.  9TB;  Dwight 
«.  Brewster,  1  Pick.  GO;  Bowlin  r.  Nye,  10  Cnih.  416;  RobiauD  v.  AuiUn,  9  Onv,  SM; 
DomuD  v.  Eue,  t  All.  3«;  Smith  v.  Nat.  Bank,  W  H*u.  COG;  W17  v.  Deani^  174  Mass. 
43;  JohngoD  c.  Stnder,  a  Hd.  3G9;  Packard  s.  Getnun,  4  Weod.  S13;  Lockwood  ft  Ball,  1 
Cow.  ail;  Hawkins  e.  HoffmaQ,  fl  Hill,  MB;  ScoTill  >.  Gnffith,  13  N.T.  G09;  Nat.  Bank*. 
Wbee1«r,  48  N.V.  199;  Wafmile/ C.Atlas  Co.,  168  N.T.GtS;  Briggs  V.N.  ¥.  Co.,  98  Barb. 
51G;  Louitville  Co.  n.  Campbel!,  T  Heisk.  SGS  Accord. 

Compare  Gr.  W.  Co.  if.  Croach,  3  H.  &  N,  183;  La  Place  v.  Aupoix,  1  Johiu.  C«.  4Mi 
Bolbronk  V.  Wright,  S4  W«ad.  IH;  Decker  v.  Sbelton,  1  Th.  &  a  994.  — Ed. 

*  Only  the  opinion  of  the  conrt  is  giTen.  —  Ei>. 
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plaintiff's)  house,  where  he  got  it.  Tbis  the  defeadaDt  refiised  to  60, 
on  the  ground  that  when  Cole  borrowed  the  aled  he  borrowed  it  for 
himself,  and  not  for  the  defendant.  The  defendant  made  no  claim  to 
the  sled,  and  no  objection  to  the  plaintiff's  taking  it ;  he  only  refused 
to  carrf  it  to  the  plaintiff's  house,  claiming  be  was  under  no  obligation 
to  do  BO.  If  the  borrowing  was  really  on  behalf  of  the  defendant,  so 
that  it  was  hia  duty  to  have  returned  it  to  the  plaintiff,  bis  refusal  to 
do  so  was  no  coDversion ;  it  was  a  mere  breach  of  contract,  for  which 
he  might  be  liable  in  a  proper  action. 

The  principle  is  undoubted  that  where  one  has  the  property  of 
another  in  his  possession,  with  no  right  to  retain  it,  and  being  called 
on  to  surrender  it  to  the  owner,  refuses,  he  is  guilty  of  conversion,  and 
trover  will  lie.  But  here  was  no  reflisal  to  surrender  the  sled  to  the 
plaintifl^  and  no  withholding  it  fVom  bim ;  Indeed,  the  plaintiff  did  not 
ask  to  have  it  delivered  to  him.  He  claimed  that  the  defendant  should 
cany  the  sled  to  his  bouse,  which  the  defendant  refbsed.  If  this 
refbsal  was  wrongful,  it  wm  no  conversion.  There  was  no  repudiation 
of  the  plaintiff's  right  to  the  sled,  and  no  asaertioD  or  exercise  of  any 
dominion  over  it  by  the  defendant  inconsistent  with  the  plaintiff's  r^bt. 
The  plaintiff  oould  have  bis  sled  when  he  called  for  it,  but  Insisted  the 
defendant  shoold  lUfil  bis  duty,  or  perform  hia  contract  by  carrying  it 
home.  JudgtnetU  reversed  and  case  remanded.^ 

1  Uoora  V.  HoDnn  Co.,  I3S  All.  831;  Fifield  v.  Kaine  Co.,  63  M>.  TT;  BunU  c.  Buntt, 
119  Mau.  99;  O'Coonell  v.  Jacobs,  US  Mau.  31;  Ware  v.  Fint  Soclet}-,  126  Haaa.  581; 
Dsmo  V.  Dune,  38  N,  H.  4S9;  OilM  *.  Robefti,  Vf  S.  Y.  38;  Kaagtr  v.  Hui,  38  Barb.  T» 

.      Compare  Bank  of  America  V.  UcNail,  10  Bnah,  M;  Powall  v.  Powall,  3  Hod,  413;  Sicti. 
'  ardi  s.  Pitts  Works,  3T  Han,  I. 

In  Industrial  Tniat  v.  Eanncd^,  170  IT.  T.  338 ;  171  IT.  T.  StI,  the  facts  wen  ngarded  b; 

tlie  majoritjof  the  conrtaa  eonslitntlag  s  breach  of  contract  rather  than  a  eonvsnion.  Bit: 

two  judges  dissented  Tigorooaly.  —  Ed. 
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SECTION  II.  {conHmed). 
(A)  DBaTBDCTioH,  OB  Cbaimk  n  HATurna  or  Qdautt  of  a  Cbattil 

RICHARDSON  v.   ATKINSON. 

At  Nisi  Pbius,  cokah  Eibb  xt  Fobtkbcde,  1723. 
[ReporUd  in  1  Stra»gt,  976.] 
Thet  held  that  the  drawing  oat  part  or  the  vessel,  and  filling  it  np 
with  water,  was  a  conversion  of  all  the  liquor,  and  the  Jury  gave  dam- 
ages as  to  the  whole.* 


SIMMONS  ff.   LILLTSTONE. 

In  the  Excbequbb,  Febbuabt  12,  18S3. 

{Rtporttd  m  8  Exelwpier  Rtportt,  431.] 

Thi  second  count  was  in  trover  for  the  conversion  of  goods  and 
chattels,  to  wit,  five  hundred  pieces  of  timber. 

Fleas  (inter  alia)  to  the  whole  declaration,  not  guilty. 

The  plaintiff  joined  issue  on  the  first  plea. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after  last 
Michaelmas  term,  it  appeared  that  the  plaintiff  carried  on  the  bnainesa 
of  a  mast,  oar,  and  block  maker  at  Milton  next  Gravesend.  The  en- 
dence  in  support  of  the  second  connt  was,  that  certain  pieces  of  timber 
or  spars  used  for  making  bowsprits,  and  belonging  to  the  plaintiff, 
being  on  the  defendant's  land,  be  caused  them  to  be  removed ;  sod 
upon  the  timber  being  ^ain  placed  there,  and  having  become  imbe<1df<l 
in  the  soil,  the  defendant  directed  bis  workmen  to  dig  a  sawpit  in  bis 
land,  and  in  so  doing  they  cut  through  the  timber,  leaving  the  pieces 
there,  and  part  of  them  was  afterwards  carried  away  by  the  tide  of  the 
river,  which  at  high  water  flowed  over  the  land,  the  other  part  remain. 
lug  imbedded  in  the  soil. 

1  D«Dch  tr.  WaJker,  14  Hmi.  EOO  [Aagiut,  17S0.  Tvxnt  for  fonr  ho^hodi  of 
mm.    On  tbe  triBl,  the  evidence  appeiTed.  thuii  — 

Walker  undertook  to  tnoipoit  from  Boaton  to  9pringBsld  tlie  four  hogshead*  of  nm 
lor  the  plaintiff.  At  the  time  of  the  dsliTerr  to  Walker,  the  ram  waa  good;  bnt  on  it) 
arrival  at  Springfield,  It  was  mnch  adulterated  and  gnnlj  Isiaened  ia  valne;  ud 
whether  it  wie  thus  adulterated,  by  the  defendaat  binuelf,  or  hy  hi«  aerruit  the  teami. 
ter,  did  not  appear.    It  nu  objected  that  trover  did  not  lie'  in  thia  case. 

Bat  Cdshiho,  C.  J.,  with  the  rest  of  the  conrt,  held  that  it  will  lie.  For  tbe 
altantion  of  the  qoalit;  of  the  liquor  undertaken  to  be  traneported,  whether  it  m 
done  hj  the  defendant  or  hia  aervast,  vw  an  unlairfdl  convei«ian.  —  Fide  Rolt,  SSt.] 
Bee  alao  Hobirorth'a  Caaa,  Clayt  S7;  Bumhrnn  v.  Marshall,  iO  Tt.  SSS.  — Bd. 
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It  was  objected,  od  tUe  part  of  the  defendant,  that  there  was  no  evi- 
dence of  a  conversion.  His  lordship  was  of  opinion  that  there  waa 
prima  fade  evidence  of  a  couvenion.  The  Jut;  found  a  verdict  for 
the  plaintiff;  damages  £60. 

Bratmoell,  in  laat  Mlohselmas  term,  having  obtainetl  a  rule  nUi, 

S/Ue,  Seijt.,  and  Mo»e  showed  cause  in  Hilary  term  (Januarj'  27). 

There  was  evidence  of  a  oonveTsion.  In  order  to  constitute  a  coD- 
Teraion,  it  is  not  necessary  that  tbere  should  be  an  acquisition  of  prop- 
erty by  the  defendant :  it  is  sufficient  if  there  be  a  deprivation  of 
property  to  the  plaintiff.  Keyworth  v.  Hill.  [Parke,  B.  Here  the 
defendant  never  intended  to  take  to  bimself  any  property  in  the  timber.] 
If  a  person  purposely  left  the  gate  of  a  field  o{>en,  so  that  a  horse 
escaped,  that  would  amount  to  a  conversion.  [Parke,  B.  The  form 
of  n  count  in  trover,  prescrltwd  by  the  Common-law  Procedure  Act, 
15  &  16  Vict,  c  76,  Sched.  (B.),  is,  *'  that  the  defendant  converted  to 
his  own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use  and  |)osses- 
sion  of,  the  plaintiff's  goods."  Suppose  a  person  threw  a  stone  into  a 
room  through  an  open  window,  and  broke  a  looking-glass,  would  that 
be  a  conversion  of  itF]  It  is  submitted  that  any  wilful  damage  to  a 
chattel,  whereby  the  owner  is  deprived  of  the  nae  of  it  in  its  original 
state,  is  a  conversion.  [Platt,  B.  Taking  wine  fVom  a  cssik  and  filling 
it  up  with  water  is  a  conversion  of  the  whole  liquor.  Richardson  t>. 
AtUnson.]  The  principle  laid  down  in  Fouldes  v.  Willoughl)}'  is,  that 
a  mere  wrongful  asportetion  does  not  amount  to  a  conversion,  unless 
the  taking  or  detention  of  the  chattel  is  with  intent  to  convert  it  to  the 
taker's  own  nse  or  that  of  some  third  pei-son,  or  unless  the  act  done  has 
the  effect  either  of  destroying  or  changing  the  quality  of  the  chattel- 
Here  the  cuting  of  the  timber  destroyed  it  as  timl>er.  In  the  case  of 
two  tenanto  in  common,  each  has  an  interest  in  the  chattel,  so  that 
nothing  short  of  an  absolute  destmction  of  it  will  amount  to  a  con- 
version ;  bnt,  in  ordinary  cases,  any  injuiy  which  alters  the  nature  or 
qnallty  of  the  chattel  is  a  conversion  of  it. 
Wilies,  in  support  of  the  rule.' 

Pabke,  B.  The  question  which  relates  to  the  count  in  trover  is, 
whether  there  was  any  evidence  of  a  conversion.  Kow  the  evidence 
was  that  the  pieces  of  timber  were  cut  in  two  hy  the  defendant ;  that 
they  were  left  imbedded  in  the  soil,  —  not  applied  to  the  defendant's 
own  use,  —  and  that  part  of  tbem  was  carried  away  by  tlie  tide.  With- 
fHit  adverting  to  the  plea  of  justification,  we  are  all  of  opinion  that 
tbere  was  no  snfllcient  evidence  of  a  conversion  to  entitle  the  plaintiff 
to  a  verdict  od  the  plea  of  not  guilty.  In  order  to  constitute  a  conver- 
aloD  there  must  be  an  Intention  of  the  defendant  to  take  to  himself  tbe 
property'  In  the  goods,  or  to  deprive  the  plaintiff  of  it.  If  the  enlan 
article  is  destroyed,  as,  for  instance,  by  burning  it,  that  woald  be  k 
taking  of  tiie  property  from  the  plaintiff  and  depriving  him  of  U^ 

1  Tha  i^omcat  of  the  defenduit  li  DDiitted. — Ed. 
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although  die  defendftnt  might  not  be  considered  bb  appropriating  it  to 
his  own  use.  In  this  cose  nothing  is  done  bat  catting  the  tiinber,  and, 
by  accident,  it  is  washed  away  by  the  river,  —  not  parposely  thrown  by 
the  defendant  to  be  washed  away ;  consequently,  we  think  that  does 
not  amonnt  to  a  conTersion.  Assuming  that  it  was  prima /ade  a  coo- 
version,  then  the  qnestioD  woold  arise  whether  tliat  converaion  was  not 
excQsed  by  the  right  which  the  defeadant  bad  to  make  the  saw-pit, 
and  to  cot  the  timber  in  making  it,  if  be  was  not  able  to  do  it  in  any 
other  way.'  But,  without  deciding  that,  we  think  that  there  was  no 
evidence  to  warrant  the  jury  in  finding  tliat  this  tiinber  was  converted 
by  the  defendant  to  his  own  use ;  ttiat  is,  either  by  taking  the  wIk^ 
property  to  himself,  or  asserting  title  in  another,  or  depriving  ttie  plain- 
tiff  of  the  property.  None  of  those  alternatives  are  made  out  by  the 
evidence,  and  consequently  there  ought  to  be  a  verdict  for  the  defendant 
on  the  plea  of  not  guilty  to  tiie  count  in  trover. 

Svl«  aeeordinffly? 

1  To  daatToy  propcitj  of  tha  pliintiS  which  li  Interferiiig  with  the  Mfatj-  or  m*  at  thi 
dchiiduit'f  propert]r  Is  not  k  WTOOgfoI  ccmvenion,  so  long  ■■  tb*  dcfcndant'a  coadoct  a 
not  wuton  or  rtcklsu.  HcKccaport  Co.  v.  Pl  Co.,  113  Fed.  184;  Hark  *.  Hodaon  Co., 
101  K.  Y.  98;  Phillber  «.  HaUoc,  14  Pa.  308;  Fontai  «.  Janiata  Co.,  IS  F>.  S93;  BwkUi  *. 
SchoK,  98  P>.  19ti;  Gntubtit  ■.  Wood,  148  Pa.  ITS. 

1  S<a  Philpott  V.  Selley,  I  A.  &  E.  lOt;  BTrne  v.  Stent,  U  HI.  180;  Sandanon  v.  H*- 
Tentkk,>Fa.SM.  — Ed.   ' 
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SECTION  n.  (wrtHnued.) 

(e)  AaFOMATiOtr. 

BASSET  v.  MAYNARD. 

Ik  thk  Qdebn's  Bench,  Easteb  Tebu,  1601. 

[Reparttd  in  I  BaOt,  AbridgmtBt,  105  {M)  pladlun  5.] 

If  I  cut  oertain  wood,  &nd  &  stranger  takes  it  ont  of  my  posBesslon, 

althODgli  I  may  have  an  action  of  trespass,  stilt  I  may  also  bkve  aa 

octioD  on  the  case  [i,  e.  trover]  at  my  election.' 


TINKLER  V.  POOLE. 

In  the  Eino's  Bench,  Novembeb  11,  1770. 

[Reported  in  5  Burrow,  3697.] 

This  was  an  action  of  trover  for  goods  seized  by  a  castom-houne 
ofScer.  It  was  a  parcel  of  hemngs  seized  by  him  for  not  having  satis- 
fied the  salt  duty,  and  carried  by  him  to  the  king's  warehouse.  It  was 
^reed  that  they  were  not  eeizable;  and  the  only  question  was,  "whether 
this  species  of  action  lay  against  the  officer  for  seizing  them  and  carry- 
ing them  away." 

Glj/nn,  Seijt.,  for  the  plaiDtiff,  argued  that  it  did.* 

There  is  indeed  a  single  nisi  priu«  case  reported  in  Bnnbnrj',  67, 
Mich.  1720,  at  Guildhall  sittings  after  that  term,  before  Ld.  Cti.  Baron 
Bury;  Ktridc  i).  An  Offlcer  of  the  Revenue.  Upon  an  information  of 
seizure  of  goods,  there  had  been  a  verdict  for  the  defendant,  who  after- 
wards brought  trover  against  the  oflScer  for  the  goods.    The  Attorney- 

'  Trover  vm  not  originallj  conetureDt  with  trespus  for  a  taking.  Indeed,  the  year 
before  the  priDcipal  cam  the  Conrt  of  Common  Pleu,  in  Bishop  d.  Houtagae,  Cro.  EL 
SZt,  were  eqnaUr  divided  apon  the  qoeation;  but  on  a  Te-argiiment,  in  1S04,  it  wat 
decided  bj*  three  judges  againet  two  in  Tafor  of  the  pUintiR'a  election,  as  in  the  prin< 
cipal  case.  The  Excheqaer  gave  a  similar  decision  in  1010,  LeTeraon  v.  Kirk,  1  Kail. 
Ab.  106  [M]  pi,  10.  In  Kinaston  t.  Moore,  Cro.  Car.  89,  we  read,  "SembU  per  all 
the  JQSticei)  and  barons,  although  he  take  it  as  a  treapaaa,  ;et  the  other  may  cbaige  Lii,i 
in  an  action  on  the  case  in  a  trover  it  he  wilL"  It  has  been  aaifonnly  held  ever  ainea 
that  a  wrongfal  taking  under  a  claim  of  right  ia  a  converBion.  Beckwitb  v.  Elsey. 
Clayt  113;  Metcalfe's  Case,  Clsyt.  113;  Bruen  it,  Koe,  1  Sid.  iSi;  CroBsier  ».  Oglelq-, 
1  Btra.  flO;  Norman  i.  Bell,  3  B.  h  Ad.  180;  Tear  e.  Freebody,  4  C.  B.  N.  S.  23^: 
Hoodj  V.  Whitney,  3*  He,  G68;  Nelson  v.  Burt,  15  Mass.  204;  Commingi  v.  Perhanii 
1  Hetc.  G5E;  Phillipa  r.  Bowers,  7  Ony,  21;  Coughliu  n.  Ball,  4  AIL  334;  Johnson*). 
O.  T.  B.  R.  Co.,  44  N.  H.  S2S;  Dsria  v.  Flemming,  1  McCord,  218;  Childress  e.  Ford, 
1  HeUk.  468;  Weymouth  v.  R.  R.  Co.,  17  Wis.  660.  —Ed. 

*  The  argument  for  the  plaintiff  it  slightly  abridged.  —  Ed. 
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General  objected  th&t  troTer  did  not  lie  for  these  goods  (for  that  Oe 
seizure  of  them,  and  putting  them  into  the  cuatom-hoose  warehonae, 
could  Dot  be  said  to  be  an;  conveTaion  to  bis  ovn  oae),  bat  treepaas, 
or  trespass  upon  the  case ;  and  Mr.  Attorney  insisting  upon  a  special 
verdict,  and  the  Chief  Baron  inclining  to  be  of  that  opinion,  "  that 
trover  would  not  lie,"  the  plaintiff  chose  to  be  nonsuited.  But  thia  is 
DO  solemn  determination. 

Lord  Mansfield  said,  Mr.  Bunbury  never  meant  tbat  those  cases 
should  have  been  published ;  they  are  very  loose  notes. 

Mr.  JuBtJce  WiLLEs  mentioned  another  case  in  Bnnbnry,  p.  80,  Trin. 
1721  (Israel  r.  Etheridge  et  ai.),  where  Baron  Price  said  that  it  was 
now  allowed  and  taken  for  law  "  tbat  bx>ver  did  sot  lie  against  an 
officer  for  seizing  absque  probaiili  cotwa,  but  trespass  would."  Baron 
Montague  was  of  opinion  "  that  neither  trover  nor  trespass  would  lie, 
because  the  seizure  is  not  contra  pacetn;  but  that  trespass  uix>n  the 
case,  setting  forth  that  the  seizure  was  absque  probabili  causa,  would 
lie."  Baron  Page  was  of  opinion  "  that  trespass,  or  case  for  the  con- 
sequential damages,  will  lie." 

Mr.  Dunning,  for  the  defendants,  remarked  upon  the  case  last  cited, 
that  it  appeared  by  it  that  the  three  barons.  Price,  Montague,  and  Page, 
all  concurred  in  the  opinion  "that  trover  would  not  lie." 

Lord  Mansfiexd,  It  is  a  very  loose  note.  It  makes  Baron  Mon- 
tagne  say  "  that  trespass  would  not  lie." 

Mr.  Justice  Willes  mentioned  the  case  of  Eenicot  v.  B<^an,*  which 
was  trover  and  conversion  of  two  tuns  of  wine,  taken  for  prisuge. 

Lord  Maksfikld,  who  tried  the  present  cause,  said  he  saved  this 
point  upon  the  cases  cited  out  of  Bunbnry  by  the  counsel  for  the  de- 
fendants; but  nothing  is  clearer  than  "that  trover  lies."  It  is  a 
wrongful  conversion,  let  the  property  be  in  whom  it  will. 

Tike  case  of  Chapman  v.  Lamb '  was  mentioned  by  Mr.  Wallace ; 
which  was  subsequent  to  the  others,  being  in  Michaelmas  term,  6 
Geo.  II.  It  was  trover  against  a  custom-house  officer  for  fourteen 
shirts,  a  night  gown  and  cap,  seized  for  non-payment  of  duty,  whicb 
were  stated  negatively  "  not  to  be  imported  as  merchandise."  The 
plaintiff  had  judgment,  without  any  objection  to  its  being  an  action  of 
trover. 

The  court  ordered  the  postea  be  delivered  to  the  plaintifr.* 

1  YeU.  188.  *  2  Sti«.  913. 

■  B;  Tefersnce  to  BasMt  n.  HaynBTd,  aupra,  p.  27S  a.,  it  appeus  tluit  itwut  ths  !■»• 
ginning  of  the  KTeDtednth  century  troTer  b«cuiie  concnirent  with  trsapMs  for  a  taking; 
analogous  to  a  dLaseisin  of  land.  Origliudly  eTea  trespan  conld  not  be  maintained 
except  for  inch  a.  taking.  S  Harv.  L.  Kev.  31.  Baplerin  was  anciently  ths  ezclnaiva 
remolj  for  a  nronfffnl  diatresa.  Bnt  for  a  long  time  before  the  priucipsl  caw  it  bad 
been  conceded  that  treapass  ^onld  lie  agatnit  a  wrongfnl  distrainer.  A  dUtres*,  how- 
evur,  even  after  tivapaM  became  concnirent  with  replerin,  was  not  regarded  as  a  con- 
Tenion.  Dee  v.  Bacon,  Cm.  Kl.  4Sn  ;  Salter  v.  Bntler,  Noy,  48  ;  Agard  k  Uale, 
Hntt.  10.  The  casea  in  Bunbnry,  cited  in  Tinkler  «.  Poole,  (imply  followed  the  pra- 
tedenta ;  and  the  significance  of  the  principal  caae  liea  in  this,  that  it  was  an  unooa- 


.y  Google 


BBCT.  n.]  JOBKSOH  V.  VABR.  287 

JOHNSON  ASD  AxoiHEB  V.   FARR. 

Im  the  Sdpbeke  Coubt,  Kkw  Hakpshirk,  Dkcembbb,  1880. 

[RtporUd  in  60  JVcv  ffampMn  SeportM,  4SS.] 

Trotbb,  for  ft  lot  of  last-blocks.  Facts  fonnd  by  a  referee.  Tbe 
defendant  attached  the  blocks  as  the  property  of  ooe  Howe,  August  21, 
1878,  on  a  writ  in  fkvor  of  A.  T.  &  O,  F.  Barron  against  said  Howe, 
which  is  made  a  part  of  the  case.  Judgment  was  rendered  in  that  action 
November  U,  1879,  and  execution  issued  thereon,  but  was  never  pnt 
into  tbe  hands  of  the  defendant,  or  any  otlier  sheriff,  for  levy.' 

IT.  <b  H.  ffeyvood  and  Xa<2i  A  l^'letcher,  for  tbe  plainttSb. 

Hay,  Dreie  ds  Jordan,  for  the  defendant. 

Blodgett,  J.  It  is  stated  in  fais  return  on  tbe  writ,  and  it  is  also 
found  as  a  fact  by  tbe  referee,  tbat  the  defendant  attadied  the  blocks 
in  question ;  and  as  against  him,  at  least,  it  is  to  be  presumed  that  tbe 
attachment  was  valid. 

To  constitute  a  valid  attachment  of  persona]  property,  it  must  be 
taken  into  tbe  possession  or  be  placed  under  tbe  control  of  the  officer. 
Odiome  v.  CoUey,*  Huntington  v.  Bluadell,*  Dunklee  t>.  Fales,*  Scott  v. 
Print  Works.*  Hence,  it  is  to  be  assumed  that  the  defendant  took 
possession  of  these  blocks,  or  placed  them  under  bis  control ;  and  if  he 
did,  it  follows  that  to  tbe  extent  of  bis  possession  and  dominion  tbe 
plaintiflb  were  necessarily  excluded  and  devested.  And  we  see  no 
reason  why  such  exclosion  was  not  total ;  for  the  only  object  of  an 
attachment  of  movable  property  being  to  take  the  property  attached 
out  of  tbe  possession  and  custody  of  tjie  alleged  debtor  and  transfer  it 
to  the  possession  and  custody  of  the  law,  acting  through  its  officer,  be 
mast,  as  against  the  debtor,  be  vested  with  tbe  exdasive  possession  or 
cnstody  of  such  property  by  the  attachment,  or  its  sole  object  would 
be  defeated ;  and,  moreover,  it  is  a  self-evident  proposition,  tliat  neither 
the  actual  custody  nor  exclusive  control  in  the  same  thing  can  at  the 
same-time  be  vested  in  two  distinct  persons. 

But  upon  the  question  of  tbe  maintenance  of  the  action,  the  extent 
of  tbe  plaintiffs*  exclusion  is  quite  immaterial,  and  so,  also,  is  tbe  fact 
that  the  blocks  were  Dot  removed ;  for  it  was  enough  to  constitute  a 
wrongful  conversion,  if  the  defendant  assumed  sncb  control  over  the 
blocks,  by  a  possession  actual  or  constmctive,  as  deprived  tbe  plaintiff^ 

•eions  lepetitioD  for  tha  utioii  of  trovir  of  the  pracen  of  deTalopmcDt  which  had 
already  Uk«ii  plnce  in  the  action  of  tnapan.  Ever  since  Tinkler  r.  Foole  it  hu  Iwen 
agreed  that  trover  woold  lie  for  a  wrongful  distreia.  Shipwick  v.  Blanchanl,  6  T.  R. 
298 ;  Hardy  p.  Eeeler,  G6  111.  1S2  ;  Hall  v.  Amos,  5  Monr.  89 ;  Coiiiiah  v.  Bm]»,  2S 
Wend.  162 ;  Reynoldrl'.  Shnler,  5  Cow.  323.  —  En. 

1  The  atatement  of  lacti  and  the  opinion  ar«  alipbtl j  abridged.  —  Ed. 

»  2  N.  H.  88.  »  2  N.  H.  817. 

<  S  N.  H.  S37,  628.  *  U  K.  H.  508,  |>er  Bartlet^  J. 
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of  tbeir  dominion  over  them  for  any  purpose.  Morse  v.  Hurd,'  Bristol 
t>.  Burt,  Reynolds  v.  Shnler,*  WiD^ingham  v.  Lafoy,*  Woodbury  v. 
Long,^  Uiller  v.  Baker,  St  Geo^e  v.  O'Connell,*  Tinker  v.  Morrill,' 
M'Combie  r.  Davles ;  CooL  Torts,  448 ;  2  Greenl.  Evid.  642 ;  6  Wait 
Act  &  Def.  167.  And  that  title  waa  the  necessary  eflfect  of  the  attadi- 
meat  ia,  we  tbink,  quite  too  plain  for  discussion. 

£xct^iont  overrule'' 


BUSHEL  V,   MILLER. 

At  Nisi  Pbids,  coruc  Pratt,  C.  J.,  Notehbeb  21,  1718. 

[Bqaorted  u  I  Strange,  118.] 

Upon  the  Custom-house  Quay  there  is  a  hut  where  partlcalar  porteia 
put  in  small  parcels  of  goods  if  the  ship  is  not  ready  to  receive  them 
wlien  they  are  brought  upon  the  quay.  The  porters,  who  have  a  right 
in  this  hut,  have  each  particular  boxes  or  cupboards,  and,  aa  sack,  the 
defendant  had  one.  The  plaintiff,  being  one  of  the  porters,  pot  m 
goods  belonging  to  A.,  and  lays  them  so  that  tiie  defendant  coald  not 
get  to  his  chest  without  removing  them.  He  accordingly  does  remove 
them  about  a  yard  from  the  place  where  they  lay,  towards  the  door, 
and  without  returning  them  into  their  place  goes  away,  and  the  goods 
are  lost  The  plaiotiff  satisfies  A.  of  the  value  of  the  goods,  and  brings 
trover  against  the  defendant  And  upon  the  trial  two  points  were  mled 
by  the  Chief  Justice :  — 

1.  Tliat  the  plaintiff,  having  made  satisfaction  to  A.  for  the  goods, 
had  thereby  acquired  a  sufficient  property  in  them  to  maintain  trover. 

2.  That  there  was  no  conversion  in  the  defendant  The  plaintiff  by 
laying  hia  goods  where  they  obstructed  the  defendant  from  going  to  his 
chest  was,  in  that  respect,  a  wrong-doer.    The  defendant  had  a  right 

1  17  N.  H.  210,  249.  ■  6  Cov.  833,  8SG.  *  7  Cow.  7S5,'738. 

<  8  Pick.  6tS,  G4S.  *  110  Mau.  47e.  «  89  Vt  480. 

'  Abercrombie  v.  Bradford,  18  AIk.  fiSO  ;  Msidc  v.  Smith,  16  Conn.  346  ;  Wood- 
bury D.  Long,  8  Pick.  G43  ;  BUndwrd  v.  Coolidgn,  22  Pick.  151  ;  Bowen  c.  Sanborn, 
1  AIL  369  ;  McPartland  v.  Bead,  11  A3L  231 ;  Wooda  v.  Eeyeth  14  A11.  236  ;  Dow  «. 
Cheney,  103  Uaan.  181 ;  Howard  v.  Cooper,  4G  S.  H.  338 ;  Farringtoa  v.  Payna,  Ifi 
Johns.  431  Afcord. 

Sitnilarly,  a  wrongfol  levy  on  final  procesit  is  a  conTorsion.  Siuith  ■>.  Plomer,  IG 
East,  607  ;  Goods  t>.  Langley,  7  B.  &  G.  2fl  ;  Glasapoole  tt.  Toang,  9  &  &  C.  69S  ; 
Btoart  c.  Phelps,  89  lova,  14  ;  Prescott  d.  Wright,  S  Hisa.  20  ;  Uatheny  >.  Johaaon, 
9  Uo.  330;  Woodward  o.  Hurray,  IS  Jobni.  400;  Caae  f.  Hart,  11  Oh.  334;  DarRan  v.  Bich- 
«rd*on,Dudle7(9.  Ca.),  03;  Crawford  «.Thomason  (Tex.  Civ.  Ap.  1S09),  117  S.  W.  a  IBI. 
But  in  no  cue  will  there  be  a  conversion  unleii  llie  officer  t^aa  the  goods  into  hii  cna- 
tod7  or  control.  For  want  of  a  change  of  poasesuon,  there  wu  no  conveiaion  in  Hallalieu 
«.  Laugher,  8  C.  &  P.  fiEl;  Herron  v.  Hnghei,  26  Cal.  BM;  Rand  e.  Sargent,  93  He.SM; 
Famald  *.  Cbaie,  37  Me.  289;  Bailay  t.  Adams,  14  Wend.  SOL  — Ed. 
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to  remove  the  goods,  so  that  thas  far  he  was  !d  no  &nlL  Theiii  as  to 
the  not  returning  the  goods  to  the  place  where  he  foand  them ;  if  this 
were  an  action  of  trespass,  perhaps  it  might  be  a  doubt ;  but  he  was 
oiear  it  could  not  amount  to  a  conTersioo. 


FOBSDICE  ff.  COLLINS. 

At  Nisi  Fbics,  cobah  Lord  Ellenbosocgh,  C.  J.,  Febktibt  18, 

1816. 

IReported  in  1  Starkte,  ITS.] 

Troteb  for  the  valae  of  a  block  of  Portiand  stone. 

The  stone  had  been  placed  by  the  plaintiff  on  the  land  adjoinii^ 
eome  shells  of  houses,  which  he  had  purchased  in  Hunter  Street.  The 
defendant,  afterwarde  coming  into  possession  of  the  land,  refused  to 
permit  the  phuutiff  to  carry  the  stone  away,  and  afterwards  removed  it 
himself  to  Burton  Crescent  Mews. 

PuUer,  for  the  defendant,  contended  that  he  had  a  right  to  remove  it 
fh>m  his  own  premises. 

LoKD  Ellembobodgh.  But  he  is  not  jnstified  in  removing  it  to  a 
distance.  In  an  action  of  trespass  at  the  suit  of  the  owner,  he  mnst 
in  his  justification  have  alleged  that  he  removed  It  to  some  adja- 
cent place  for  the  nse  of  the  owner ;  he  conld  not  have  Justified  this 
removaL 

PttBer  insisted  that  no  sufficient  demand  had  been  proved. 

LoBD  ELLBmoBOuan.  A  demand  is  unnecessary  where  the  party 
has  been  guilty  of  a  conversion,  and  he  ia  guilty  of  a  conversion  where 
he  oversteps  the  authority  of  law ;  here  the  defendant  overstepped  that 
aathoritj  by  removing  the  property  to  a  distance. 

Verdict /or  tAeplainti£. 


FODLDES  V.  WILLOUGHBT. 
Ik  the  Exchequbk,  Jumk  1,  1841. 
IBeporttd  in  8  Uattm  j-  Wdibg,  S40.] 
Tboveb  for  divers,   to  wit,  two  horses.    Plea:   Not  guUty.    The 
cansfl  was  tried  before  Manle,  J.,  at  the  last  spring  assizes  for  Liver- 
pool, when  it  appeared  that  the  defendant  was  the  occupier  or  man- 
ager of  a  ferry  by  means  of  steamboats  over  the  river  Meraej,  from 
Birkenhead  to  Liverpool,  and  that  on  the  15th  of  October,  1840,  the 
pUntiff  had  embarked  on  board  the  defendant's  ferrj'-boat  at  Birken- 
head, having  with  him  two  horses,  for  the  carrii^  of  which  he  had 
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paid  the  usual  fare.  It  was  alleged  that  the  plaintiff  miscondacted 
himself  aod  behaved  improperly  after  he  came  oo  board  the  steam- 
twat,  and  when  the  defendant  came  on  board  he  told  the  plaintiff  that 
he  would  not  carry  the  horsee  over,  and  that  he  must  take  them  on 
shore.  The  plaintiff  refhsed  to  do  so,  and  the  defendant  took  the 
horses  from  the  plaintiff,  who  was  holding  one  of  them  by  the  bridle, 
and  put  thorn  on  shore  on  the  landlDg-alip.  They  were  driven  to  the 
top  of  Uie  slip,  which  was  separated  by  gates  from  the  high  road,  and 
turned  loose  on  the  road.  They  were  shortly  afterwards  seen  in  the 
stables  of  a  hotel  at  Birkenhead,  kept  by  the  defendant's  brotJier. 
The  plaintiff  remained  on  board  the  steamboat,  and  waa  conveyed  over 
the  river  to  Liverpool  On  the  following  day  the  pUuntiff  sent  to  the 
hotel  for  the  horses,  but  the  parties  in  whose  possession  they  were 
refused  to  deliver  them  up.  A  message,  however,  was  afterwords  sent 
to  him  by  the  hotel-keeper,  to  the  effect  that  he  might  have  the  horsea 
on  Bending  for  them  and  paying  for  their  keep ;  and  that  if  he  did  not 
send  for  them  and  pay  for  their  keep,  they  would  be  sold  to  pay  the 
expense  of  it.  The  plaintiff  then  brought  the  present  action.  The 
horses  were  subsequently  sold  by  auction.  The  defence  set  ap  at 
the  trial  was,  that  the  plaintiff  had  misconducted  himself  and  behaved 
improperly  on  board,  and  that  the  horses  were  sent  on  shore  in  order  to 
get  rid  of  the  plaintiff,  by  inducing  him  to  follow  them,  l^e  learned 
Judge  told  the  jury  that  the  defendant,  by  taking  the  horses  from  the 
plaintiff  and  turning  them  out  of  the  vessel,  had  been  guilty  of  a  con- 
vereion,  unless  they  thought  the  plaintiff's  conduct  had  Justified  his 
removal  from  the  steamboat,  and  he  had  refused  to  go  without  his 
borBGB ;  and  that  if  they  thought  the  conTcrsion  was  proved,  they 
might  give  the  plaintiff  damages  for  the  full  value  of  the  horses.  The 
jury  found  a  verdict  for  the  plaintiff  with  £10  damages,  the  value  of  the 
horses. 

In  Easter  term  last,  a  rule  was  obtained  calling  upon  the  plaintiff  to 
show  cause  why  tiie  verdict  should  not  be  set  aside  on  the  ground  of 
misdirection,  both  as  to  the  proof  of  a  conversion,  and  also  as  to  the 
amount  of  the  damages ;  against  which  rule 

W.  H.  Walton  and  Atha^on  now  showed  cause.  The  evidence 
showed  that  which  clearly  amounted  to  a  coDversion,  and  it  was  not 
affected  by  the  circumstance  that  the  plaintiff  had  the  means  after- 
wards, if  he  bad  chosen,  of  obtaining  tiie  horses  ^;atu.  A  wrongful 
removal  of  a  chattel,  even  for  a  few  yards,  amounts  in  law  to  a  conver- 
sion. [LoitD  Abinoek,  C.  B.  According  to  that  aigument,  everj-  tres- 
pass is  a  conversion.]  If  a  man  takes  and  rides  another  pei-son's  horse 
without  his  consent,  however  short  a  distance,  it  is  in  law  a  conversion. 
[Alderson,  6.  In  that  case  there  la  a  user  ot  the  horse.  Lokd 
Abikoer,  C.  B.  In  this  case  the  horses  wei-e  turned  out  of  the  boat 
by  the  defendant  because  the  owner  refused  to  take  them  out,  and  not 
with  any  view  to  appropriate  them  to  his  own  use,  but  to  get  rid  of 
their  owner.     Aldebson,  B.  -  If  a  man  were  to  remove  my  oarriage  % 
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fBT  jards,  and  .then  leave  it,  would  he  be  guilty  of  a  coDversioD?]  Id 
the  notes  to  Wilbraham  v.  ijnow,^  it  is  said,  "Whenever  trespass  for 
takiog  gooda  nill  lie,  that  is,  where  thej-  are  taken  wrougfblly,  trover 
will  also  lie,  for  oae  may  qualify  but  not  increase  a  tort ; "  citing 
Bishop  V.  Montague.'  [Lord  Abd(geb,  C.  B.  I  cannot  agree  to  that 
position,  at  least  to  the  estent  for  which  it  is  now  used.*] 

Crompton,  in  support  of  the  rule.* 

LoBD  Abingzb,  C.  B.  Tbis  is  a  motion  to  set  aside  tlte  verdict  on 
the  ground  of  an  alleged  misdirection ;  and  I  cannot  help  thinking  that 
if  the  learned  Judge  who  tried  the  cause  had  referred  to  the  long  and 
frequent  distinctions  which  hare  been  taken  between  such  a  simple  as- 
portation as  will  support  an  action  of  trespass,  and  those  circnmstances 
which  are  requisite  to  establish  a  conversion,  he  would  not  have  so 
directed  the  jury.  It  is  a  proposition  familiar  to  all  lawyers,  tbat  a 
simple  asportation  of  a  chattel,  without  any  intention  of  making  any 
further  nse  of  it,  although  it  may  be  a  sufficient  foundation  for  an 
action  of  trespass,  is  not  suHlcient  to  establish  a  conversion.  I  had 
thought  that  the  matter  had  been  fully  discussed,  and  this  distinction 
established,  by  the  numerous  cases  which  have  occurred  on  this  subject ; 
but,  according  to  the  argument  put  forward  by  the  plaintiff's  counsel 
to-day,  a  bare  atportavit  is  a  sufHcient  foundation  to  support  an  action 
of  trover,  I  entirely  dissent  from  this  argument;  and  therefore  I 
think  tbat  the  learned  Judge  was  wrong  in  telling  the  Jury  that  the 
eirople  fad  of  putting  these  horses  on  shore  by  the  defludant  amounted 
to  a  conversion  of  them  to  his  own  use.  In  my  opinion,  he  should 
have  added  to  his  direction,  that  it  was  for  them  to  consider  what  was 
the  intention  of  the  defendant  in  so  doing.  If  the  object,  and  whether 
rightly  or  wrongfully  entertained  is  immaterial,  stmfjj'  was  to  induce 
the  plaintiff  to  go  on  shore  himself,  and  the  defendant,  in  furtherance 
of  that  object,  did  the  act  in  question,  it  was  not  exercising  over  the 
horses  any  right  inconsistent  with,  or  adverse  to,  the  rights  which  the 
plaintiff  had  in  them.  Suppose,  instead  of  the  horses,  the  defendant 
had  put  the  plaintiff  himself  on  shore,  and  on  being  put  on  shore  the 
plaintiff  had  refused  to  take  his  horses  with  him,  and  the  defendant  had 
said  he  would  take  them  to  the  other  side  of  the  water,  and  had  done 
BO,  would  that  be  a  conversion?  That  would  be  a  much  more  color- 
able case  of  a  conversion  than  the  present,  because,  by  separating  the 
man  ^m  his  property,  it  might,  with  some  appearance  of  fairness,  be 
said  the  party  was  carrying  away  the  horses  without  any  Justifiable 
reason  for  so  doing.    Then,  having  conveyed  them  across  the  water, 

1  2  Saund.  *7I).  *  Cro.  Elii.  82*. 

*  Iq  the  case  dted,  the  beasts  w«re  tftk«D  absolutely  bj  the  defeodant's  baililT  u 
for  a  heriot  doe,  the  defenduit  artemrdi  agreeing  to  the  taking  and  converttog  them. 
The  court  differed  in  opinion  whether  trorer  was  luaintainable,  or  whether  the  action 
•hould  not  have  heen  tieapoaa. 

*  The  acgnrnent  for  the  plaiotilT  b  abridged,  and  that  for  the  defenilant  omitted, 
M  well  as  the  concairing  opinion  of  Gubket,  B.,  and  a  part  of  that  of  BOLTl;  B> 
—Ed. 
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and  flodiDg  neither  the  owner  or  any  one  else  to  receive  them,  what  is 
he  to  do  with  them?  Suppose,  nnder  those  circumatances,  the  defend- 
&Dt  lands  them,  and  leaves  them  on  shore,  would  that  amount  to  a 
conversion?  The  argnment  of  the  plaintiS*a  counsel  in  this  case  must 
go  the  length  of  saying  that  it  would.  Then,  suppose  the  reply  to  be 
that  those  circumstances  wonld  amount  to  a  conversion,  I  ask,  at  what 
period  of  time  did  the  conversion  take  place?  Suppose  the  plaintiff 
liad  immediately  folbwed  his  horses  when  they  were  pat  on  shore,  and 
resumed  possession  or  them,  would  there  be  a  conversion  of  them  in 
that  case?  1  apprehend,  clearly  not.  It  has  been  argued  that  the 
mere  touching  and  taking  them  by  the  bridle  would  constitute  a  con- 
version, but  surely  that  6annot  be:  if  the  plaintiff  had  immediately 
gone  on  shore  and  taken  possession  of  them,  there  could  be  no  convex 
sion.  Then  the  qnestlon,  whether  this  were  a  conversion  or  not,  can- 
not depend  on  the  subsequent  conduct  of  the  plaintiff  in  following  the 
horses  on  ahore.  Would  any  man  say,  that  if  the  facte  of  this  case 
were,  that  the  plaintiff  and  defendant  had  hod  a  controversy  as  to 
whether  the  horses  should  remain  in  the  boat,  and  the  defendant  had 
said,  "  If  3~on  will  not  put  them  on  shore,  I  will  do  it  for  you,"  and,  in 
pursuance  of  that  threat,  he  had  ttULea  hold  of  one  of  the  horses  to  go 
ashore  with  it,  an  action  of  trover  could  be  sustained  against  him? 
There  might,  perhaps,  in  such  a  case,  be  ground  for  maintaining  ao 
action  of  trespass,  because  the  deTendant  may  have  had  no  right  to 
meddle  with  the  horses  at  all ;  but  it  is  clear  that  he  did  not  do  so  for 
the  purpose  of  taking  them  away  from  the  plaintiff,  or  of  exercising  any 
right  over  them,  either  for  himself  or  for  any  other  person.  The  case 
which  has  been  cited  from  Strange's  Reports,  of  Bushel  v.  Miller, 
seems  fliUy  in  point.  There  the  plaintiff  and  defendant,  who  were 
porters,  had  each  a  stand  on  the  Cnstom-honse  Quay.  The  plaintiff 
placed  goods  belonging  to  a  third  party  in  such  a  manner  that  the 
defendant  could  not  get  to  his  chest  without  removing  them,  which  he 
accordingly  did,  and  fot^ot  to  replace  them,  and  the  goods  were  sub- 
sequently lost.  Now  suppose  trespass  to  have  been  brought  for  that 
asportation,  the  defendant,  in  order  to  Justify  the  trespass,  would  plead 
that  he  removed  the  parcels,  as  he  lawfully  might,  for  the  purpose  of 
coming  at  his  own  goods ;  and  the  court  there  sidd  that  whatever 
ground  there  might  be  for  an  action  of  trespass  in  not  putting  the 
package  back  in  its  original  place,  there  was  none  for  trover,  inasmuch 
as  the  object  of  the  party  in  removing  it  was  one  wholly  collateral  to 
any  use  of  the  propert)',  and  not  at  all  to  disturb  the  plaintiff's  rights 
in  or  dominion  over  it.  Again,  suppose  a  man  puts  goods  on  board  of 
a  boat,  which  the  master  thinks  are  too  heavy  for  it,  and  refuses  to 
carry  them,  on  the  ground  ttisX  it  might  be  dangerous  to  his  vessel  to 
do  so,  and  the  owner  of  the  goods  says,  "  If  you  put  my  goods  on 
shore,  I  will  go  with  them,"  and  he  does  so ;  would  that  amoant  to  a 
oonvei'sion  in  the  master  of  the  vessel,  even  assuming  his  Judgment  as 
to  the  weight  of  the  goods  to  be  quite  erroneous,  and  that  there  reaUf 
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voold  be  no  danger  whatever  in  taking  tbem?  In  order  to  constitute 
a  cOQvereioD,  it  is  necessary  either  that  the  party  taking  the  goods 
should  intend  some  use  to  be  made  of  them,  by  himBelf  or  by  those  for 
wliom  he  acts,  or  that,  owing  to  bis  act,  the  goods  are  destroyed  or 
consnmed,  to  the  prejudice  of  the  lawfbi  owner.  As  an  instance  of  the 
latter  branch  of  this  definition,  suppose,  in  the  present  case,  the  defend- 
ant bad  thrown  the  horses  into  the  water,  whereby  they  were  drowned, 
that  would  have  amoanted  to  an  actual  conversion ;  or  as  in  the  case 
cited  in  the  coarse  of  the  argument,  of  a  person  throwing  a  piece  of 
paper  into  the  water ;  for,  in  these  cases,  the  chattel  is  changed  in 
qnidity,  or  destroyed  att<%etber.  But  it  has  never  yet  been  held  that 
tiie  single  act  of  removal  of  a  chattel,  independent  of  any  claim  over 
it,  either  io  favor  of  the  party  himself  or  any  one  else,  amoonta  to  a 
oonversiOD  of  the  diattel.  In  the  present  case,  therefore,  the  simple 
removal  of  these  borses  by  the  defendant,  for  a  purpose  wholly  quood- 
nected  with  any  the  least  denial  of  the  right  of  the  plaintiff  to  tlie 
possession  and  enjoyment  of  them,  is  tw  conversion  of  the  horses,  and 
conseqnently  the  rule  for  a  new  trial  onght  to  be  made  absolute. 

With  respect  to  the  amount  of  damages,  it  was  altogether  a  qnestion 
for  the  jury.  I  am  not  at  all  prepared  to  say,  tbat  if  the  jury  were 
salisfied  that  there  had  been  a  conversion  in  this  case,  they  woidd  be 
doing  wrong  in  giving  damages  to  the  full  value  of  the  horses.  I  do 
not  at  all  rest  my  judgment  on  that  point,  but  put  it  aaide  entirely.  If 
the  judge  had  told  the  jury  that  there  was  evidence  in  the  case  ttom 
whence  they  might  infer  that  a  conversion  of  these  horses  bad  taken 
place  at  some  time,  it  would  have  been  different ;  but  his  telling  them 
that  the  simple  act  of  putting  them  on  shore  amounted  to  a  conversion, 
I  think  was  a  misdirection,  on  which  the  defendant  is  entitled  to  a  new 
triaL 

Aldzbsoh,  B.  I  am  of  the  same  opinion.  As  to  the  last  point,  it 
would  be  a  strange  thing  to  disturb  the  verdict  on  the  ground  that  the 
jury  had  given  as  damages  the  AiU  value  of  these  horses ;  for  it  appears 
that  they  were  ultimately  sold,  and  the  plaintiff  never  regained  pos- 
session of  them.  If,  therefore,  the  original  act  of  taking  the  horses 
really  amounted  to  a  conversion  of  them,  it  would  be  a  strong  proposi- 
tion for  us  to  say  that  the  plaintiff  was  not  entitled  to  recover  their 
full  value,  as  damages  for  the  wrongful  act  done.  But  the  mere 
circumstance  which  the  learned  Jndge  in  this  case  put  to  the  jury,  as 
constituting  the  conversion,  does  not  necessarily  amount  to  one.  Any 
asportation  of  a  chattel  for  the  use  of  the  defendant,  or  a  third  person, 
amounts  to  a  conversi(»i ;  for  this  simple  reason,  that  it  is  an  act  incon- 
sistent with  the  general  right  of  dominion  which  the  owner  of  the 
chattel  has  in  it,  who  ia  entitled  to  the  use  of  it  at  all  times  and  in  all 
places.  When,  therefore,  a  man  takes  that  cliattel,  either  for  the  use 
of  himself  or  of  another,  it  is  a  conversion.  So,  if  a  man  has  possession 
of  my  chattel,  and  refkises  to  deliver  it  up,  this  is  an  assertion  of  a  right 
Inconsistent  with  my  general  dominion  over  it,  and  the  nse  which  at  all 
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times,  and  in  all  places,  I  am  cDtitled  to  make  of  it,  and  consequently 
amonnts  to  au  act  of  conversion.  So  the  destraction  of  the  chattel 
is  an  act  of  convereioo,  for  its  effect  is  to  deprive  me  of  it  altogether. 
But  the  question  here  is  where  a  man  does  an  act  the  effect  of  which  is 
not  for  a  moment  to  interfere  with  mj  dominion  over  the  chattel,  bnt,on 
the  contrary,  rect^izing  tUrougbont  my  title  to  it,  can  auch  an  act  as 
that  be  e^d  to  amount  to  a  oonversion?  I  think  it  cannot  Why  did 
this  defendant  tnm  the  horses  out  of  tiis  boat?  Becanse  he  recc^ised 
them  as  the  property  of  the  plaintiff.  He  may  have  been  a  wrong-doi-r 
In  putting  them  ashore ;  but  how  is  that  inconsistent  with  the  general 
right  which  the  plaintiff  has  to  the  use  of  the  horses  ?  It  clearly  is  not : 
it  is  a  wrongHil  act  donei  bat  only  liko  any  common  act  of  trespass  to 
goodB  with  which  the  party  has  no  right  to  meddle.  Scratching  the 
panel  of  a  carriage  wonid  be  a  tresi>asB ;  but  it  would  be  a  monstrous 
thing  to  say  that  it  would  be  a  ground  for  an  action  of  trover ;  and  yet 
to  that  extent  must  the  plaintiff's  counsel  go  if  their  argument  in  tbia 
case  be  sonnd.  But  such  is  not  the  law ;  and  the  true  principle  is  tJiat 
stated  by  Cbambre  and  Holroyd,  JJ.,  when  at  the  bar,  in  their  argument 
in  the  case  of  Shipwicku.  Blanchard,'  that  "In  order  to  maintain  trover 
the  goods  must  be  taken  or  detained  with  intent  to  convert  them  to  the 
taker's  own  use,  or  to  the  use  of  those  for  whom  be  is  acting."  This 
definition,  indeed,  requires  an  additiou  to  be  made  to  It ;  namelj',  tiiat 
the  destruction  of  the  goods  will  also  amount  to  a  conversion.  For 
these  reasons  I  think,  in  the  case  before  us,  the  question  ought  to  have 
been  left  to  the  jury  to  say  whether  the  act  done  bj'  the  defendant  of 
seizing  these  horses  and  putting  them  on  shore,  was  done  with  the 
Intention  of  converting  them  to  bis  own  use,  i.  e.,  with  the  intention 
of  impugning,  even  for  a  moment,  the  plaintiff's  general  right  of  domi- 
nion over  them.    If  bo,  it  would  be  a  conversion ;  otherwise  not 

ROLFE,  B.  In  everj'  case  of  trover  there  must  be  a  taking  with  the 
intent  of  exercising  over  the  chattel  an  ownership  inconsistent  with  the 
real  owner's  right  of  possession.  Now  suppose,  instead  of  actually  re- 
moving the  horses  from  the  boat,  the  defendant  had  waved  his  hand,  or 
cracked  a  whip,  and  so  made  the  animals  Jump  out  of  the  boat,  would 
that  amount  to  a  conversion?  I  do  not  see  how,  on  the  hypothesis  of 
Mr.  Watson,  any  other  answer  could  be  given  than  in  the  affirmative; 
for  if  the  principle  be  that  anything  which  controls  the  position  of  the 
chattel  while  in  m}'  possession,  will  amonnt  to  a  change  of  ownership, 
I  do  not  see  how  the  effecting  of  that  change  by  frightening  the  animal 
which  constitutes  my  propert}',  is  distinguishable  from  any  other  means 
adopted  for  the  same  purpose.  Again,  suppose  I,  seeing  a  horse  in  a 
ploughed  field,  thought  it  bad  strayed,  and  under  that  impression  led 
it  back  to  pasture,  it  is  clear  that  an  action  of  trespass  would  lie  i^inst 
me ;  but  would  any  man  say  that  this  amounted  to  a  conversion  of  the 
horse  to  my  own  use?    Or  suppose  a  man  drives  his  carriage  up  into 

1  6  T.  R.  398. 
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an  inn  yud,  and  the  innkeeper  refhses  to  take  it  and  his  horses  io, 
bnt  turne  them  out  into  the  road,  coald  it  be  said  that  be  thereby  con* 
Terted  tbem  to  his  own  use?  8urely  not  The  same  principle  applies 
to  the  cose  wliich  has  been  cited,  of  Bushel  v.  Miller,  where  a  party 
was  held  to  have  a  right  to  move  certain  goods  of  anotlier  person,  pro- 
vided he  pnt  them  back  again ;  hia  not  puttiug  them  back  maj  give 
the  other  a  right  to  bring  trespass  i^ainst  him,  on  the  ground  that  his 
subsequent  neglect  made  him  a  trespasser  ab  iiiiHo;  but  it  is  clear  that 
there  was  no  conversion  of  the  chattel.  So  that  we  find  the  distinc- 
tion to  which  I  have  alluded,  between  trespass  and  trover,  continually 
recognized  in  law.  I  quite  f^ree  with  my  Brother  Gumey,  that  if  the 
learned  judge  in  the  present  case  had  not  put  the  conversion  to  the 
Jury  as  founded  on  the  single  fact  of  taking  the  horses  on  shore,  but 
bad  left  it  for  their  consideration  on  the  whole  case  as  it  stood,  not 
only  was  there  evidence  of  a  conversion,  but  there  was  such  as  would 
liave  fully  warranted  the  jury  in  coming  to  the  conclusion  at  nhich  they 
arrived.  The  qneation,  however,  was  not  so  left  to  the  Jury,  and  this 
rule  to  set  aside  the  verdict  for  misdirection  must  therefore  be  made 
absolute.  Rule  absolute.^ 


TIMOTHY  SHEA  v.   INHABITANTS  OF  MILFORD  and 
Amotheb. 

Im  the  Sl'frehe  Judicial  Court,  Massachdsetts,  Jakdabt  6,  1888. 
[Btparled  in  US  UanachiaetU  RtporU,  9SS.J 
W.  Allen,  J.*  The  property  of  the  plaintiff  alleged  to  have  been 
converted  by  the  defendants  was  on  land  belonging  to  and  occupied  < 
by  the  defendant  town.  The  town  requested  the  plaiutiff  to  remove  the 
propei-ty  to  another  plaoe  on  the  same  parcel  of  land,  and  the  plaintiff 
revised  to  do  so,  whereupon  the  defendants  removed  it  to  the  phice 
assigned  by  the  town.  The  instmction,  that,  if  the  plaintiff  unreason- 
ably neglected  to  remove  the  property,  and  the  defendants  removed  it 
to  another  part  of  the  lot,  doing  no  unnecessarj'  damage,  the  plaintiff 
oould  not  recover,  was  sufflciently  favorable  to  the  plaintiff,  even  if  he 
occupied  under  a  license  which  had  not  been  revoked.  The  evidence 
negatived  a  conversion  of  the  propeily  by  the  defendants,  and  showed 
that  they  claimed  no  title  to  it,  assumed  no  dominion  over  it,  and  did 
nothing  in  den^tion  of  the  pl^ntiff's  title  to  it,  and  that  all  that  was 
darned  by  the  defendants  was  the  right  to  remove  the  goods  from  one 
place  to  another  on  their  own  land.  All  that  was  done  was  in  assertion 
of  their  right  in  the  land,  and  in  recc^nition  of  the  plaintiffs  right  of 

>  Tmconrj  p.  Orr,  iB  CaL  SIS ;  Eldridge  v.  Ailanu,  M  Barb.  417;  Jardui  v.  Greer, 
t  Soeed,  165  Aecord.  —  Ed. 

*  Onlj  the  opinion  at  the  coart  it  given.  —  Ed. 
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property  in  the  diattds.  If  Um  pU^tiff  btA  the  right  to  occQpy  tin 
land  wbi<m  be  claimed,  the  act  of  the  defendanta  was  wrongftii,  tad 
thej  would  be  liable  to  the  pluntiff  for  damages  for  breach  of  oontnct) 
or  for  the  treBpass,  bat  not  for  the  value  of  pr(q>er^  converted  to 
their  own  nae.  famsworUi  v.  Lowery  ;'  Fooldea  v,  Willongfaby ;  * 
Heald  v.  Carey* 

It  ia  iminateria]  whether  the  plaintiff  had  an  nnreroked  lioenie  to 
oocnpy  the  land,  and  we  express  no  opinion  upon  that  question. 

Mtc^iont  ovemJtd.* 

>  m  Man.  fill.  ■  8  H.  &  W.  (40.  *  11  C.  B.  Vn. 

*  BnrgcM  V.  Gnflkm,  Mpnt,  p.  126;  Fanmroitli  v.  Lowit;,  ISl  M«n.  613 ;  Hittiw 
*.  Brinkmui,  7*  Mich.  70S;  8p«ita  v.  Pordy,  11  Ha  819;  Boe  v.  Cunpbdl,  « 
Ban,  iV,  G2  (wmMe)  AceanL  —  Bd. 
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SECTION'  II.  (omHnued). 

E  Bailzz  or  X  WxoRoruL 

GALVIN  V.  BACON. 
Ik  the  Sdpbehb  Jooicial  Codbi,  Uaine,  June  Tsbv,  1833, 

IBeparted  at  II  Maim  Seportt,  18.] 

This  was  an  action  of  replevin  for  a  horse.  On  trial  before  Winston, 
Justice,  it  appeared  that  the  horse  was  originatlj  the  property  of  the 
plaintiff.  That  the  defendant  bought  him  of  one  McAllister,  be  of  one 
Soott,  and  Scott  of  one  Staples,  to  whom  the  horse  had  been  delivered 
by  the  plaintiff  for  use  for  a  limited  period  and  nnder  the  expectation 
of  a  purchase  by  Staples.  The  horse  in  question  was  delivered  .: .  each 
of  these  sales,  and  it  was  agreed  that  Scott,  McAllister,  and  the  de- 
fendant respectively,  purchased  borui  Jide  for  a.  valuable  consideration, 
and  without  notice  of  any  claim  or  interest  in  the  plaintiff.  There  was 
no  evidence  that  the  plaintiff  had  made  any  demand  on  the  defendant 
for  the  horse  prior  to  the  bringing  of  this  action.  WhereupoQ  it  was 
fnaisted  that  the  plaintiff  had  failed  to  support  the  action.  But  with  a 
view  to  have  the  jurj-  pass  upon  the  question  of  general  property  which 
was  in  controversy,  the  presiding  judge  ruled  otherwise.  The  Jary 
returned  their  verdict  for  the  plaintiff.  If,  upon  the  foregoing  ground, 
he  had  failed  to  make  out  a  case,  entitling  him  in  the  opinion  of  tbe 
court  to  retain  it,  the  verdict  was  to  be  set  aside  and  a  new  trial 
granted ;  otherwise,  judgment  was  to  be  rendered  therecn. 

A.  O.  Chandler,  for  the  defendant 

Downea,  for  the  plaintiff.* 

The  opinion  of  the  court  was  delivered  by 

WBiTON,  J.  Where  a  party  is  rightfully  in  possession  of  property 
belonging  to  another,  he  does  not  nulawfully  detain  it,  until  afier  a 
demand  by  tbe  tme  owner  and  a  reflisal.  But  if  the  taking  is  tortions, 
no  snch  demand  is  necessary.  TblB  is  a  principle  uniformly  applied  in 
actions  of  trover.  In  Gates  v.  Gates,'  and  in  Seaver  v.  Dingley,*  the 
Mme  rule  is  understood  to  ^ply  in  cases  of  replevin.  In  some  other 
cases  cited,  as  in  Houey  et  a/,  v.  ThomtOD  et  aL,*  and  in  Marston  v. 
Baldwin,*  this  point  does  not  appear  to  have  been  taken. 

It  ia  assumed  in  aigoment,  on  tbe  part  of  the  counsel  for  the  defend- 
ant,  that  his  possession  was  lawfhl,  and  that  a  demand  was  necessary 
by  the  plaintiff,  to  enable  him  to  maintain  replevin.  And  if  his 
premises  are  correct,  he  ia  sustained  in  hie  position,  by  some  of  tbe 

■  He  argmaflnte  of  ccnmMl  an  omitted.  —  En. 

*  16  Hua.  311.  *  1  Greenl.  S0«. 
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cases  cited.  The  poBsession  of  the  defendant  did  not  subject  bim  to 
the  impQtatiOD  of  anything  morally  wrong.  He  acted  in  good  faith, 
baving  purchased  of  one  whom  he  supposed  to  have  been  tbe  rigbtful 
owuer;  as -did  two  others,  who  successively  purchased  and  sold  the 
borse  in  question.  But  their  supposition  did  not  accord  with  tbe  fact. 
Tbe  borse  was  trom  tbe  beginning  the  property  of  tbe  plaintiff;  and  he 
.  bad  never  authorized  either  of  these  sales. 

Whoever  takes  the  property  of  another,  without  his  assent  express  or 
iipplied,  or  without  the  assent  of  some  one  authorized  to  act  in  bis 
behalf,  takes  it,  in  tbe  eye  of  the  law,  tortiously.  His  possession  is 
not  lawful  against  tbe  true  owner.  That  is  uolawfhl,  which  la  not  Juatir 
fied  or  warranted  by  law ;  and  of  this  character  may  be  some  acta, 
which  are  not  attended  with  any  moral  turpitude.  A  party  honestly 
and  fairly,  and  for  a  valuable  consideration,  buys  goods  of  one  who 
bad  stolen  them.  He  acquires  no  rights  under  bis  purchase.  The 
guilty  party  bad  no  rightful  possession  against  tbe  true  owner ;  and  be 
could  convey  none  to  another.  The  purchaser  ia  not  liable  to  be 
charged  criminally ;  because  innocent  of  any  intentional  wrong ;  but 
the  owner  may  avail  himself  against  bim  of  all  civil  remedies,  provided 
by  law  for  tbe  protection  of  property.  If  the  bailee  of  property  for  a 
special  purpose,  sells  it  without  right,  tbe  purcbaser  does  not  thereby 
acquire  a  lawful  title  or  possession. 

In  the  case  before  us,  Staples  was  rightfhlly  in  poBsesaion  of  the 
borae,  but  he  had  no  right  to  sell  him ;  if  he  had,  the  plaintiff  would, 
upon  tbe  sale,  have  ceased  to  be  tbe  owner,  which  has  been  n^atived 
by  the  verdict.  It  iloes  not  follow,  because  his  possession  was  rightful, 
that  those  who  bold  under  him  are  also  lawfully  in  possession.  Indeed 
the  very  reverse  is  true.  Staples  had  the  horse  by  tbe  assent  of  the 
owner ;  but  be  sold  him  in  his  own  wrong,  and  in  violation  of  tbe 
rights  of  the  plaintiff.  Tbe  defendant  came  honestly  by  the  horse,  but 
he  did  not  receive  possession  of  him  from  any  one  authorized  to  give  it, 
and  is  therefore  liable  civUiter  to  tbe  true  owner  for  the  taking,  as  well 
as  for  the  detention.  Judgment  on  the  verdict} 

1  It  ia  generally  agreed,  u  in  th*  principal  cms,  thet  en  Innocent  purchtw  followed  bjr 
the  aunmptlon  at  poieeuion  is  ■  conTeraion  without  mora,  if  the  seller  h*d  no  power  to 
tninafer  the  title.  Hunt  ».  Gwennap,  S  SUrk.aOB;  Yetei  «.  Cernjew,  3  C.  &  P-SBj  ffil- 
bercy  «.  lUtton,  3  H.  &  C.  823;  Fioe  Art  Society  «.  Dnion  Buk,  IT  Q.  B.  Dir.  TM;  Hc- 
ITeill  v.  Arnold,  IT  Ark.  1T9;  Robinson  v.  UcDonald,  S  Ga.  11B;  Bub  v.  Detrick,  53  HL  19; 
Chandler  e.  Fergnaon,  a  Baih,  1«3;  Qalvin  v.  Bacon,  11  Ub.  38;  Whipple  e.  Giipatriek,  U 
Ms.  4aT;  Freeman  v.  Uadsrwood,  flS  Me.  329;  Bodick  «.  Cobnm,  «8  He.  ITO:  Barker  v. 
DBiDBat,  9  Gill,  T;  Riley  o.  Boatoa  Co.,  II  Cash.  11;  Chapman  v.  Cole,  IS  Gray,  141;  GO- 
more  r.  Newton,  9  All.  ITl^  Heckle  e.  LuireT,  101  Haaa.  Bit;  Carter  «.  Kingman,  IW 
Haae.  aiT;  Bearce  e.  Bowker,  llE  Masa.  139;  Hoody  v.  BiakB,  llTUaas.  33;  Trado  *.  Aft- 
denon,  10  Uicb.  357;  Beberling  t.  Jaggar,  47  Hinn.  TO;  Johnson  «.  Whit%  31  Hiaa.  584; 
Wliilman  Mining  Co.  I.  Tritle,  4  Nob.  494;  Hydeo.  Noble,  IB  N.  H.4B4j  LoTejov  ».  Jon«% 
SON.  H.  181;  Cooper  r.  Newman,  46N.  H.339;  Farley  o.  LiBcoin,  Gl  H.  H.  STT;  SnTiniL 
Swaensy,  11  Or«g.  21;  Carey  O.  Bright,  BS  Pi.  JO;  Riford  v.  Montgomery,  T  Vl.  411; 
Grant  v.  King,  14  Vt.  S6T;  BuckmaalM  •.  Mower,  31  Tt.  304;  Coortie  >.  Can*,  33  Vu  S31; 
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THUESTON  KT  Al.  v.   BLANCHABD. 

Sdprbhb  Judicial  Coubt,  Massachubbtts,  Mabch  Tebh,  1839. 
[Beported  in  2a  Pickering,  IS.] 

Tkoyer  to  recover  the  value  of  certain  goods  alleged  to  have  been 
obtained  by  the  defeodant  fhim  the  plaintiffB  b;  means  oC  false  and 
fraudulent  pretences. 

The  trial  was  before  Pntnam,  J.  It  appeared  that  the  goods  were 
purchased  of  the  plaintiffii  by  the  defendant,  by  means  of  false  repre- 
sentations, on  or  about  the  22d  day  of  March,  1837,  for  the  sum  of 
$677.77;  that  the  defendant  gave  his  negotiable  promissory  note  for 
the  amount,  payable  in  six  months ;  that  such  note  had  been  in  the 
possession  of  the  plaintiffs  ever  since  it  was  given ;  that  they  had 
never  offered  to  give  it  up  to  the  defendant;  and  that  they  had  not 
made  a  demand  upon  him  for  the  goods  before  commencing  this  suit 
The  plaiuUffs,  however,  produced  the  note  in  court  at  the  trial,  ynd 
there  offered  to  give  it  up,  or  to  put  it  on  the  flies  of  the  couil: ;  but  the 
defendant  declined  taking  it,  and  it  was  placed  on  the  files. 

A  verdict  was  taken  for  the  plaintiffs  by  consent. 

If  the  court  should  be  of  opinion  that  the  action  could  be  mi^otained, 
Judgment  was  to  be  rendered  on  the  verdict ;  otherwise,  llie  plaintifih 
were  to  be  nonsuited.' 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  We  are  now  to  take 
it  as  proved  in  point  of  fact,  to  the  satisfaction  of  the  jnry,  that  the 
goods,  for  which  this  action  of  trover  is  brought,  were  obtained  from 
the  plaintiffs  by  a  sole,  but  that  this  sale  was  influenced  and  efl'ected  by 

DeeriDgv.  Aottln,  SlVt.  330;  Bocklia  E.Beits,  33  T1.6E3;  Oluon  V.Ucrrill,  30  Wis.  463; 
Eldrad  «.  Oconto  Co.,  3S  Wis.  133-,  B«ckwlth  v.  Comll,  3  C.  &  P.  SSI  Accord. 

Parker  v,  Middlebrvok,  S4  Conn.  SOT;  Wood  e.  Cohen,  6  Isd.  Ob  (bnt  fee  Rich  v.  Jobn- 
M>n.  Gl  Ind.  246)1  Talentine  a.  Dnff,  7  Ind.  Ap.  196;  3tntton  v.  Allen,  T  Hinii.S02;  Stann 
B.  Livingston,  6  Johns.  U;  Barrett  v.  Warren,  3  Hill,  S4Si  Pierce  n.  Van  Dyke,  6  HilT, 
613;  Gillet  D.  Roberta,  BT  N.  Y.  28  (qnalifj-ing  Woosterv.  Shervood,  Sti  K.  T.  2TS);  HilU- 
pangh  V.  Mitchell,  8  Barb.  333;  Tallman  v.  Turck,  26  Barb.  167;  Twinim  u.  9wmrt,  4 
Laos.  S63;  Rawley  v.  Brown,  18  Hun,  4A6;  Burckhallei  c.  Hitcbetl,  97  S.  Ca.  310;  Haiu- 
ton  V.  Df  che,  Heiga,  76 ;  Dunham  v.  Converse,  28  Wii.  30fl  CmUra. 

Id  aome  Neir  York  caaes  a  distinction  i«  made  by  which  the  pnTchaser'a  receipt  of  a 
ohattel  upon  the  delivery  of  the  wraofidoer  is  not  a  conTemtm,  whereas  hia  taking  with- 
ont  inch  delivery  ia  a  conversion.  Ely  v.  Ehle,  S  N.  Y.  SOS  ;  FoUer  v.  Lewis,  13  Hov. 
ft.  219  ;  Connier  p.  Batty,  41  N.  Y.  Sapr.  Ct  70,  ThU  distinction,  it  may  be  added, 
originated  in  a  misconception  of  early  Year-Book  cases.  Y.  B.  2  Edw.  I V.  foL  4, 
pi.  4,  and  Y.  B.  21  Hen.  VII.  fol.  39,  pi.  49.  Even  where  this  distinction  obtains,  the 
innocent  receiver  is  guilty  of  a  conversiiin  withoat  any  demand,  if  he  snbseqiieiitly  desls 
with  the  goods  OS  owner,  as  by  seUing  them  and  the  like.      Pease  c.  Smith  61  N.Y.  477. 

'  The  aignmenta  of  cannwl  and  a  part  of  the  caaa  not'  relating  to  conversion  an 
•mitted.  —  En. 
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the  false  &nd  fraudulent  representatioDB  of  the  defendant.  Sncb  being 
Ihe  case,  we  thick  the  plaintiffs  were  entitled  to  mtuntain  their  action, 
without  a  previous  demand.  Such  demand,  and  a  refoeal  to  deliver, 
are  evidence  of  converaion  when  the  poBseeeion  of  the  defendant  is  not 
tortious ;  but  when  tlie  goods  have  been  tortiously  obttuned,  tiie  fact 
is  BufflcieDt  evidence  of  conversion.  Saob  a  sale,  obtained  under  false 
and  f^widulent  represeutations,  may  be  avoided  bj  the  vendor,  and  be 
may  insist, that  no  t^tle  passed  to  the  vendee,  or  any  person  tabii^ 
under  him,  other  than  a  tiona  Jide  purchaser  tor  value  and  without 
notice,  aud  in  sucb  case  the  seller  may  maintain  replevin  or  trover  for 
bis  goods,    Bofflnton  c.  Gerrish.' 

Jitdgmenl  on  tha  ver^ctfor  the  plaintiffM.' 


M'COMBIE  r.  DAVIES. 
]iT  THE  Kma's  Bekoh,  Juhx  21,  1805. 

[SeporUd  in  fS  EomI,  53S.1 

Ik  trover  for  a  certain  quantity  of  tobacco,  tried  at  the  sittings  after 

Michaelmas  term,  1804,  at  Guildhall,  before  Lord  EUeuborongh,  C.  J., 

1  IS  HMi.  B.  IE6. 

*  FcTguaoTE  r.  Canington,  9  B.  ft  C.  FB  (temiU)  ;  Batten  d.  H&nghwort,  4S  11L  18  j 
Taiwell  t>.  Huichett,  ISO  111-  G73  (overralEng  didum  in  Moriart?  v.  Stoffersn,  89  lU. 
S28)  ;  Pumh  r.  Thiintou,  S7  Ind.  *37  ;  Stevens  v.  Atutin,  1  UeL  G57  ;  Thayer  v. 
TnrnBT,  g  Met  650,  fiB2  ;  Saliibnr;  v.  Oourga^  10  Met.  442  ;  WiJkei  v.  Davis,  1  Gttf. 
tot;  Cul  T.  UcGoDigal,  K  Uich.  587;  Kocb  *.  Lj-on,  83  Mich.  613;  RMdet  «.  Moon,  M 
Hich.  091;  Holland  v.  Biihap,  60  Hinn.  33;  Farla?  «.  Lincoln,  Bl  S.  H.  617,  680,  bSl; 
Moody  V.  Drown,  i»  S.  H.  V,  Car;  «.  HotkiUng,  1  Hill,  lU;  Ladd  v.  Moon,  S  Sudf. 
U9,-  Bovenv.  Feonsr,  40Barb.  383;  Solomon  *.  Tan  Praag,  S  Hnn,  sas ;  Baint  n  Hmnvd, 
H  Oh.  St.  B7;  Yeager  «.  WaUace,  ST  Pa.  865;  Warner  v.  Vallily,  13  R.  T.  4S>;  Gtgt  •. 
Epparson,  9  Head,  869  Accord.  But  SM,  ptr  Pasek,  B.,  Powell  o.  Hoytand,  S  Ex.  71, 
79;  "  We  alio  think  there  irai  do  evidence  In  the  original  tnmuction  of  any  fraud  com- 
mitted by  the  datenduit,  lo  Mto  tnable  the  plaintiff  to  recover  npoa  that  groand;  that  it, 
rippoaiDg  that  il  the  goodg  wero  obtained  by  fiand,  an  action  of  trespaea  woald  lie  for 
taking  them,  which  ie  a  very  donhtful  matter.  Hy  impreaiion  i>,  it  vonld  not,  iMoau** 
fraud  doei  tranafeT  the  property,  though  liable  to  be  divested  by  the  peraon  deceived,  If  ho 
chooaes  to  conaider  the  property  aa  not  having  vested." 

As  the  title  paaiea  to  the  frandnient  vendee,  it  aeems  dear  that  an  innocent  tranafeico, 
though  a  volnntMr,  ii  not  guilty  at  a  convertion  in  taking  poaaearion  of  the  chattel  tniu- 
lured.  Goodwins.  Worthiugton,  69  N.T.UB-,  Nat.Bank  v.  Uubhell,  117  M.  T.  384,  MS. 
But  aee,  contra,  Farley  v.  Lincoln,  bl  S.  H.  E7T. 

For  the  aame  reason,  a  iheriff,  innocently  aeiiiog  tha  goodi  on  legal  procesa  againit  tha 
frandalent  vendee,  is  not  thereby  gnilty  of  aconvcnion.  Thompson  r.  Rose,  IB  Conn.  71; 
Ooodwin  c.  Werthheimer,  99  N.  T.  149;  Wise  v.  Grant,  140  H.  T.  (93-,  Converse  «.  Sicklea, 
14  Hun,  499.  But  see,  contra,  Firwell  v.  Hanchett,  ISO  111.  673;  Bussing  r.  Bice,  3  Ciub. 
48 ;  Acker  *.  Campbell,  S3  Wend.  372.  Compare  the  analogous  cases,  Nixon  r.  Jenkins, 
IH.B1. 136;  Billiterv.  Toung,  BE.  &B.  1,  10;  8  H.  L.  C.  BBS;  Heilhut  v.  Nevill,  L.  E. 
»  a  P.  478 ;  Harks  r.  Feldman,  L.  B.  B  Q.  B.  978,  381.  —  Ei>. 
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the  plaintiff  was  noDsuited,  on  tiie  groand  that  tiiere  was  no  conversion 
by  the  defendant.  A  motion  was  made  in  Hilary  term  last  to  set  aside 
the  noDSQit  and  for  a  new  trial,  and  the  opinion  of  the  court  was 
reserved  on  the  fotlowiog  facts :  The  plaintiff,  a  merchant  in  Aberdeen, 
bad  emi^yed  one  Coddan,  an  accredited  broker  in  the  tobacco  trade, 
and  a  dealer  in  tobacco  on  his  own  account,  to  purchase  for  him  some 
tobacco,  which  Coddan  accordingly  did ;  and  the  tobacco  in  question 
waa  part  of  it.  But  the  defendant  had  no  knowledge  of  the  transaction 
between  the  plaintiff  and  Coddan.  Coddan,  the  broker,  bought  the 
tobacMM)  in  his  own  name  whilst  it  was  in  the  king's  warehouse,  and  had 
it  transferred  to  himself  in  his  own  name  in  the  king's  warehouse, 
where  it  remained  aubject  to  the  payment  of  the  duties,  as  is  usual,  till 
the  tobacco  is  actaally  delivered  out  of  the  warehouse.  Coddan,  being 
in  want  of  money,  pledged  the  tobacco  In  his  own  name  with  the 
defendant  for  a  sum  of  money,  and  transferred  it  into  the  defendant's 
name  in  the  king's  warehouse.'  Afterwards  an  application  was  made 
to  the  defendant,  on  the  part  of  the  plaintiff,  for  a  delivery  of  the 
tobacco  in  question.  The  defendant  answered  th,at  he  bad  advanced 
money  to  Coddan  thereon ;  that  he  did  not  know  M'Combie,  and  could 
sot  transfer  it  but  to  Coddan's  order,  and  not  till  his  advances  were 
paid.  On  tlie  6th  and  7th  of  November  the  following  orders  were 
addressed  to  the  defendant     '■  B.  A.  —  L  237,  649,  697,  659,  508. 

"  Mr.  Davies,  please  to  deliver  to  the  order  of  Mr.  Thomas  M'Combie 
the  above  five  hotheads  of  tobacco,  his  property. 
*'  Tours,  &c., 
"  Nov.  6,  J  804.  J.  R.  CoDDAM." 

"  Mr.  Davies,  I  have  to  request  yon  will  immediately  deliver  to  mo 
five  hogsheads  of  tobacco,  marked  and  numbered,  &e.  (as  before) ;  the 
same  being  my  property,  placed  in  your  hands  by  my  broker,  J,  R. 
Coddan,  whose  order  for  their  delivery  I  now  hand  yon  ;  and  have  to 
observe  that  if  you  do  not  deliver  them  over  to  me  I  shall  be  under  the 
necessity  of  entering  an  action  against  you  to  enforce  their  delivery. 
"Yours,  &c., 

"  London,  7th  November.  T.  M'Combie." 

The  defendant  received  the  said  orders,  but  said  that  he  should  not 
deliver  the  tobacco  until  he  was  paid  the  money  he  had  advanced  on 
them  to  Coddan.  The  tobacco  still  remains  in  the  king's  warehouse, 
tbe  duties  not  yet  being  paid  thereon,  entered  in  the  books  at  the  king's 
warehouse  in  the  name  of  the  defendant. 

W.  Sarriaon,  for  the  plaintiff.  The  tobacco  was  as  much  in  the 
defendanf  a  possession  while  it  remained  in  the  king's  warehouse  as  if 
it  had  been  in  the  custody  of  a  carrier  or  wharfinger;  then  bis  refusing 
to  make  the  transfer,  or  give  the  order  for  delivering  it,  was  a  with- 

'  The  Factors  Acts  would  now  protsot  a  pledgee  aniler  liroiUr  circnmstancei.  See 
Cole  *.  K.  W.  BHuk.  L.  B.  10  C.  P.  SM,  867.  —  Ed. 
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hoMiDg  of  the  tobacco  from  the  rigfatflil  owner,  and  constittites  a  con- 
version ;  but  at  an;  rate  tbe  assuming  any  domlulon  over  it,  and  taking 
it  by  the  wrongful  act  of  the  broker,  was  a  conversion. 

Lord  Ellkkbobouqb,  C.  J.,  said  tbat  tbe  latter  was  the  true  ground 
to  put  the  plaintiff's  case  upon  ;  and  If  the  case  had  been  so  presented 
to  him  at  the  trial  there  would  probably  have  been  no  nonsuit ;  but  it 
■was  put  upon  the  ground  that  the  not  giving  of  an  order  for  the  deliv- 
ery of  the  tobacco  from  the  king's  warehouse  was  in  itself  a  conversion, 
in  which  I  could  not  concur,  not  conceiving  that  tbe  mere  not  doing 
of  an  act  was  a  conversion.  But  taking  the  case  higher  up,  upon 
principle,  I  think  that  the  defendant's  acts  amount  to  a  oonversion. 
According  to  Lord  Holt,  in  Baldwin  v.  Cole,  tiie  very  assuming  to 
one's  self  the  property  and  right  of  disposing  of  another  man'R  goods  is 
a  conversion,  and  certainly  a  man  is  guilty  of  a  conversion  who  takes 
my  property  by  assignment  from  auother  who  has  no  authority  to 
dispose  of  It ;  for  what  is  that  but  assisting  that  other  In  carrying  his 
nrongflil  act  into  effect  ? 

Tbe  other  Judges  assented,  Lawbekce  and  Le  Blanc,  JJ.,  observing, 
that  when  the  defendant  was  afterwards  informed  of  tbe  plaintiff's  rights 
and  the  tobacco  was  demanded  of  him,  he  refbaed  to  deliver  it. 

Jtule  absolute/or  setting  aside  the  nonsuit  and  gi-anting  a  n^tc  trials 


SPACEMAN  AOT)  Another  v.  FOSTER. 
In  the  Queen's  Bench  Division,  April  7,  1883, 
[Reporttd  in  11  Qiuen'i  Bench  Dhition,  »9.] 
Tms  was  an  action  tried  at  the  Cambridge  Assizes  oq  the  let  of  Feb- 
ruary, 1863,  to  recover  certain  title-deeds. 

At  the  trial  it  appeared  that  the  plaintiffs  were  jointly  entitled  to 
certain  land  at  Cottenham,  in  tbe  county  of  Cambridge,  the  title-deeds 
of  which  were  in  their  possession  up  to  October,  18A9.  At  that  date 
John  Spackman,  a  son  of  one  of  the  plaintiffs,  deposited  the  deeds 
without  their  knowledge  with  the  defendant  to  secure  an  advance 
of  £100. 

Gbove,  J.*  This  was  an  action  brought  by  the  two  plaintiflb,  who 
were  owners  of  certain  real  property,  to  recover  possession  of  their 

■  In  Erider  «.  Shaw,  2  Hus.  393,  and  Thacher  v.  Moors,  13(  Uaaa.  I5S,  167,  ut  in 
the  principal  case,  demand  was  made  of  the  pledgee  before  action  was  brought.  In 
Hotehkisa  v.  Hunt,  49  He.  21S  ;  Stanlay  e.  Gaylor^,  1  Cusli.  53S,  the  pledgre  wis 
beld  guilty  or  a  conTersion  vitliont  any  demand,  as  ha  wM  also  in  Hartop  b.  Honre,  2 
8tnk  1187  1  Daubigny  o.  Duval,  G  T.  R.  601 ;  Fininen'a  Co.  r.  Cochran,  37  Ala.  228 ; 
in  which  cases  it  does  not  appear  vhetbet  anj  demand  was  made  before  action  brought 
but  see  Uaian  Bsnk  V.  Ueruj  Dock)  riB9e),  3  Q.  B.  905.  — Kd. 
'  Only  th*  opinioD  of  the  court  is  giTao.  —  Ed. 
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title-deeds.  It  appears  that  for  a  long  time  they  bad  no  occasion  to 
refer  to  the  title-deeds,  but  that  when  inquiry  was  made  for  them  they 
were  found  U>  be  In  the  possession  of  the  defendant,  of  whom  they  were 
demanded,  but  who  refhsed  to  give  .them  up.  An  action  was  com- 
menced to  which  the  defendant  pleaded  the  Statute  of  Limitations. 
The  Judge  at  the  trial  decided  In  favor  of  the  plaintiffs  that  the  slatttte 
had  not  run  against  them,  but  that  they  were  entitled  to  the  deeds,  and 
they  accordingly  obtained  judgment  Afterwards  a  rule  to  set  aside 
that  Judgment  was  obtained  on  the  ground  that  the  claim  was  barred 
by  the  statute.  Several  points  were  raised  in  argument,  but  the  only 
one  material  to  our  decision  is  whether  the  plalntiSa  could  have  brought 
au  action  for  the  detention  of  the  deeds  without  previously  having  de- 
manded them.  The  defoDdant,  when  he  received  these  deeds,  bad  no 
knowledge  that  the  person  who  pledged  them  had  no  title  to  them.  He 
kept  tbem  as  depositee  or  bailee  bound  to  return  them  on  payment  of  the 
money  he  had  advanced.  He  held  them  against  the  person  who  had 
deposited  them,  but  not  against  the  real  owner,  and  tton  constat  that 
be  would  not  have  given  them  up  if  the  real  owner  had  demanded  them. 
This  does  not  seem  to  me  to  be  conversion.  There  was  no  injury  to 
the  property  which  would  render  it  impossible  to  return  it,  nor  claim 
of  title  to  it,  nor  claim  to  hold  it  against  the  owner.  The  defendant 
was  somewhat  in  the  position  of  a  fluder  of  lost  property,  and  the 
trover  or  finding  is  innocent  unless  it  is  followed  by  conversion.  The 
case  most  relied  on  for  the  defendant  was  McCombie  v.  Davles. 
The  head-note  of  that  case  certainly  appears  to  support  the  defend- 
ant's ai^ument,  but  there  is  the  great  distinction  that  there  was  a 
demand  and  refusal.  Lord  Eltenborougb  says  that  assuming  to  oneself 
the  property  and  right  of  disposing  of  another  man's  goods  is  a  con- 
version, but  that  was  not  the  case  here,  for  all  that  the  defendant 
assumed  was  the  right  of  safe-keeping  against  the  person  depositing 
till  the  amount  advanced  should  be  repaid,  but  he  did  not  in  any  other 
lespect  assume  to  himself  the  right  of  disposing  of  another  mun's  goods 
which  Lord  Eltenborougb  said  would  amount  to  conversion.  The  other 
Judges  assented,  but  the  ground  of  their  opinion  is  added,  "  that  when 
the  defendant  was  afterwards  informed  of  the  plaintiff's  rights  and  the 
tobaixxi  was  demanded  of  him,  be  refused  to  deliver  it."  On  the  whole, 
I  think  that  there  was  no  conversion,  and  consequently  no  right  of  action 
against  which  the  statute  would  run  till  the  demand  and  refusal  to  give 
up  the  deeds.  Consequently  the  ruling  of  the  learned  judge  at  the 
trial  was  right,  and  this  rule  must  bo  discharged. 

SuU  <lUehargtd.^ 
H  and  Dat,  JJ.,  concurred. 

*  Lenthold  v,  Faircliild,  3G  Minn.  99  Aaeont.  —  Ed, 
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LORING  V.   MULCAHT. 

SUFBEHE  JctDICIAL   CoDRT,   UA^ACBDSinTB,  JaKOABT  TeKV,    186S. 
{ReporUd  in  3  ..lani,  975.] 

ToBT  for  th«  converBion  of  goods  which  had  been  stolen  from  tbe 
pUintiS'a  shop,  Kod  carried  to  the  defend&nt'B  honse,  with  bis  koowl- 
edge,  and  left  in  bia  poBsessiou,  and  afterwards  taken  away  and  secreted 
bj  the  same  persons  who  carried  them  there.  At  the  trial  In  the  Sape- 
rior  Court,  Pntnam,  J.,  instmcted  the  jnry  that  "if  the  defendant 
received  these  goods  into  his  possession  and  control,  knowing  that  they 
were  stolen,  or  that  they  were  not  the  property  of  the  parlies  who 
brought  them,  and  that  they  came  nnlawfiilly  by  them,  it  was  a  con- 
version by  the  defendant."  The  Jary  returned  a  verdict  for  the  plain- 
tiff,  and  the  defendant  alleged  exceptional 

W.  I*.  Webster,  for  the  defendant.  L.  H.  WakejUld,  for  the 
plaintiff. 

Metcalp,  J.  These  exceptions  must  be  sustained.  On  the  evidence 
therein  stated,  the  defendant  did  not  convert  the  goods  to  his  own  nse, 
but  was  a  mere  depositary  thereof,  —  a  naked  bailee.  He  did  not  as- 
sume to  dispose  of  them  as  if  they  were  bis  own,  nor  did  he  withhold 
them  fW)m  the  plaintiff  on  his  demand.  N&n  cemstat  that  he  would  not 
readily  have  restored  them  to  the  plaintiff  if  he  had  been  required  so  to 
do.  It  does  not  appear  that  he  had  any  inteution  to  conceal  the  prop- 
erty from  the  owner;  or  that  be  made  any  agreement  with  the  biulors 
to  secrete  it.  In  Simmons  v.  LiUysttine,  Baron  Parke  says :  "  In  order 
to  constitute  a  conversion  there  must  be  an  intention  of  the  defendant  to 
take  to  himself  the  property  in  the  goods,  or  to  deprive  the  plaintiff  of 
it."  See  also  PoUey  v.  Lenox  Iron  Works,  and  cases  there  cited; 
Fonldes  v.  Willoughby.  If,  on  tbe  evidence  in  this  case  and  the  in- 
strucUoDS  given  to  tbe  Jury,  the  defendant  was  rightly  found  gnil^  of 
coDvertJng  the  goods  to  his  own  use,  then  would  an  inn-keeper,  who 
should  receive  into  his  stable  a  horse  that  he  knew  to  be  stolen,  and 
should  permit  the  person  who  brought  him  there  to  take  him  away,  be 
guilty  of  oonvertJag  the  hors«  to  bis  own  use. 

£lxeeptiont  auttaiitai. 
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LEONARD  V.  TIDD. 

Sdfbbhb  Judicui.  Codbt,  Mabsachusetts,  Octobeb  Tebh,  1811. 
[Sepcrted  in  3  iftico!/,  S.] 

WiLDB,  J.'  The  oqIj  queation  in  this  case  is,  whether  the  Cacts 
proved  at  the  trial  do  in  law  constitute  a  oonvereion,  as  cbaiged  in  the 
writ  The  case  is  trover  for  the  conversion  of  a  gau,  which  the  defend- 
ants admit  was  the  property  of  the  ptaintiSs.  It  was  proved  that 
one  Jerry  Leonard,  being  indebted  to  the  defendants,  delivered  the 
gan  to  them  as  security  for  the  debt,  and  that  afterwards  the  plsintiffs 
demanded  the  gun  of  one  of  the  defendants.  Bot  the  plaintiffs  do  not 
rely  c»i  this  demand  as  evideace  of  a  conversion ;  as  the  gun,  tiefore  the 
demand,  had  been  taken  away  by  said  Jerry,  with  the  defendants'  con- 
sent, and  had  been  sold  by  him  to  one  Pratt.  The  only  evidence  relied 
on  to  prove  a  conversion  by  the  defendants,  is  the  proof  that  this  sale 
was  made  with  their  consent  It  was  proved  that  the  bai^ain  for  the 
gun  was  made  between  the  said  Jerry  and  Pratt,  and  that  Pratt  agreed 
to  pUTfJiase  the  gun  for  the  sum  of  five  dollars,  to  be  paid  to  the 
defendants,  if  they  would  consent  to  take  him  as  paymsster ;  to  which 
the  defendants  assented.  There  was  no  proof  that  the  defendants  bad 
any  knowledge  that  the  gun  was  the  plaiotiSb'  property,  or  any  reason 
to  suppose  that  it  was  not  the  property  of  Jerry.  But  it  was  ruled  by 
tiie  court  that  this  sale,  with  the  permission  of  the  defendants,  woald 
be  a  conversion  by  them,  although  they  supposed  that  the  gun  belonged 
to  Jerry  at  the  tjme.  It  is  now  contended  by  the  plaintiffs'  counsel, 
that  the  jury  had  a  right  to  infer  from  the  evidence  that  the  defendants 
joined  in  the  sale ;  but  we  think  no  such  inference  can  be  made ;  and  it 
is  not  to  be  supposed  that  it  was  mads  by  the  Jury.  For  it  was  ruled 
by  the  court  Uiat  the  assent  to  the  sale  by  the  defendants,  and  their 
agreeing  to  receive  tbe  purchase- money,  would  amount  to  a  conversion. 
The  only  evidence  against  the  defendants  was,  that  they  received  the 
gun  as  a  pledge  ftom  Jeny,  and  afterwards  restored  it  to  him  and  took 
other  security,  and  that  tbe  gun  was  sold  by  Jerry. 

Tbe  receiTing  of  the  gun  Avm  tbe  person  who  had  tbe  possession, 
and  restoring  it  to  him,  under  the  circumstances  proved,  cannot  be 
considered  as  a  tortious  act,  and  does  not  amount  to  a  conversion.' 
We  think,  therefore,  on  the  evidence  reported,  this  action  cannot  be 
maintained.  iVeto  trial  ordered. 

1  Only  tbe  a^Um  of  tha  court  U  pren.  —  Ed. 

■  Kit  Bank  «.  Brmill,  44  L.  T.  Rep.  767,  ptr  Bramwoll,  L.  J.;  Nelson*.  Ivenon, 
17  AU.  SIB ;  Mark!  d.  Bobiosan,  S2  Ala.  09,  S3 ;  Hadmon  *.  Dnbase,  SS  Ala.  US, 
Hi ;  HiU  V.  JUjta,  ftS  Conn.  G32  ;  Parker  v.  Lombard,  100  Man.  IOC  jteeord. 

See  Bembangh  v.  Phipps,  TS  Mo.  422. 

Id  Hadmon  b.  Dalxne,  tupra,  the  defendant,  a  warehoiuemBn,  acting  In  good 
bitb,  nceiTed  gooda  on  stonige  from  one  who  liad  no  right  to  DUtke  the  bailment,  and 
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THOMAS  p.  FKOME  v.  ANDREW  J.  DENNIS. 

Is  THE  SUPKEME   ComiT,    NeW  JeBSZT,  NOVEMBER,  1883. 
{RtpQTttd  in  45  Hev  Jerug  Reports,  51S.] 

(The  opinion  of  the  court  iras  delivered  by 
Dixon,  J.'  In  August,  1879,  the  plaintiff  left  his  plough  on  ttw 
farm  of  one  Cummins,  with  the  latter's  consent,  until  he,  the  plaintifl^ 
should  come  and  take  it  away.  In  April,  1880,  the  farm  pasaed  into 
tbe  posaession  of  one  Hibler,  the  plough  still  being  there.  Id  June, 
1880,  the  defendant,  a  neighboring  farmer,  borrowed  the  plough  of 
Hibler  to  plough  a  field,  supposing  the  plough  to  be  Hibler's,  and  hav- 
ing used  it,  in  three  or  four  dajs  returned  it  to  Hibler,  still  supposing  it 
to  be  his  property.  In  tbe  summer  of  1881  tbe  plaintiff  informed  the 
defendant  that  it  was  his  plough  which  he  had  used,  and  demanded  of 
him  pay  for  tiie  use  and  Uie  return  of  the  plough  or  its  value,  and  the 
defendant  not  complying,  the  plaintiff  brought  an  action  of  trover  for 
the  plough.  The  justice  before  whom  the  suit  was  instituted,  and  the 
Common  Pleas  on  appeal,  each  gave  judgment  for  tbe  plaintiff  for  tbe 
value  of  the  plough.  The  judgment  of  the  Fleas  is  now  before  as  on 
certiorari,  and  the  defendant  below  contends  that  the  foregoing  facts 
proved  on  the  trial  did  not  justify  tbe  judgment. 

In  this  contention  we  agree  with  the  defendant. 

In  order  to  miuntain  an  action  of  trover,  it  is  necessary  to  prove  a 
conversion  by  the  defendant  of  the  plaintiff's  property.  What  will 
constitute  a  conversion  is,  I  think,  well  summed  up  by  Mr.  Justice 
Depue  in  Woodside  v.  Adams, ^  in  these  words :  "  To  constitute  a  con- 
version of  goods,  there  must  be  some  repudiation  by  the  defendant  of 
the  owner's  right,  or  some  exercise  of  dominion  over  them  by  him 
inconsistent  with  such  right,  or  some  act  done  which  has  tlie  effect  of 
destroying  or  changing  the  quality  of  the  chattel." 

This  subject  has  quite  recently  received  considerable  discussion  in 
the  Exchequer  Chamber  and  House  of  Lords  of  England,  in  Fowler  e. 
Hollins.    The  facts  upon  which  tbe  couit  finally  settled  as  the  basis  of 

gubwqnentl;  dBlivered  them  to  the  hoMer  of  tbe  warehouBc  receipt  to  whom  the  faBilor 
had  transferred  it.  This  deliver;  was  held  to  he  a  conTeision;  SoinerTille,  J.,  saying: 
"  It  is  insigted  in  argument,  that  sacli  shipment  is  legally  tantamonnt  to  restoring  the 
cotton  to  the  poaseuion  of  the  bailor.  The  rule,  in  onr  judgment,  cannot  be  con- 
strued to  go  this  far.  Tbe  eiception  Id  queatioa  only  embraceB  tbe  act  of  restoring 
tbe  thing  boiled  to  the  mere  possession  of  the  bailor,  —  s  aubetfintial  restoration  of  tha 
ndginal  itatus  in  quo  of  the  property.  It  does  not  include  a  restoration  of  the  bailor'* 
dominion  by  an  tLct,  tbe  essential  nature  of  which  is  in  defiance  of  the  tme  owner's 
title,  or  the  probable  consequence  of  whieh  will  be  to  pnt  the  property  beyond  bi* 
reach.  And  sach  is  the  act  of  conversion  here  imputed  to  the  appeUiuits."  Se^ 
however,  Parker  e.  Lombard,  tupra.  —  Ed. 

1  On);  the  opinion  of  the  court  is  given.  —  Ed. 

»  11  Vroom,  *17. 
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decision,  made  the  esse  &  plain  one  of  coDversiou.  They  were,  that  one 
Baylej'  had  ftaudulently  come  Into  posaeasioD  of  thirteen  bales  of  cotton 
belonging  to  the  plaiDtiff,  and  had  sold  and  delivered  them  to  the 
defendant,  who  bought  in  good  faith,  and  who  then  sold  and  delivered 
them  in  good  faith  to  Afichola  <&  Co.  Here  waa  clearly  an  exercise  of 
dominion  over  the  goods  by  the  defendant  inconsistent  with  the  plain- 
tiff's right.  But  in  the  course  of  tJie  cause  some  of  the  Judges  thought 
that,  according  to  the  case  reserved,  the  defendant,  in  the  transfer 
ticm  Baylcy  to  MicholU  &  Co.,  dealt  only  as  broker  and  agent  of  the 
latter,  and  in  examining  the  goods,  receiving  them  tVom  Bayley  and 
forwarding  them  to  Micholls  <&  Co.,  acted  without  any  actual  intcDtion 
mth  regard  to,  or  any  consideration  of,  the  property  in  the  goods 
being  in  one  person  more  than  another;  and  so  the  question  waa 
rwsed,  whether  such  a  possession  of  the  goods  and  such  an  asportation 
amounted,  in  law,  to  a  conversion.  Many  of  the  English  cases  were 
commented  on  at  length  by  Mr.  Justice  Brett,  in  both  tribunals,  and 
he  insisted,  with  great  force  and  clearness,  upon  a  negative  response. 
Byles,  J.,  and  Kelly,  C.  B.,  expressly  concurred  in  this  opinion,  and 
the  other  Judges  in  the  Exchequer  Chamber  seem  not  to  have  disagreed 
with  it  in  point  of  law,  but  they  rested  their  conclusion  upon  a  different 
view  of  the  facts.  In  the  House  of  Lords,  Mr.  Justice  Blackburn 
expressed  Lie  opinion  that  the  defendant  was  liable,  because  he  both 
entered  into  a  contract  with  Bayle}',  and  also  assisted  in  changing  the 
custody  of  the  goods,  and  so  knowingly  and  intentionally  assisted  in 
transferring  the  dominion  and  property  iu  the  goods  to  Micholls  &  Co. 
that  they  might  dispose  of  them  as  their  own.  This  be  deemed  a  con- 
version by  the  defendant,  no  matter  whether  he  acted  as  broker  or  not. 
In  the  course  of  his  remarks  be  lays  down  the  principle  that  one  who 
deals  with  goods  at  the  request  of  the  person  who  has  the  actual  cus- 
tody of  them,  in  the  bona  Jide  belief  that  the  custodier  is  the  true 
owner,  or  has  the  authority  of  the  true  owner,  should  be  excused 
.from  what  he  does,  if  the  act  is  of  such  a  nature  as  would  be  excused 
if  done  by  the  authority  of  the  person  in  possession,  if  be  was  a 
finder  of  the  goods  or  intrusted  with  theii-  custody.  He  concedes, 
moreover,  that  this  is  not  the  extreme  limit  of  the  excuse,  and 
doubts  whether  it  would  be  a  couveraion  for  a  miller  to  grind  grain 
into  flour  and  return  the  flour  to  the  person  who  brought  the  grain, 
before  he  beard  of  the  true  owner.  Under  the  definition  of  Mr. 
Justice  Depue,  above  quoted,  this  act  of  the  miller  would  be  a  con- 
version, because  it  changed  the  quality  of  the  owner's  goods.  Mr. 
Baron  Cleasby,  while  concurring  with  those  who  looked  upon  the 
defendant  as  a  principal,  and  therefore  guilty,  says  with  reference  to 
this  view,  that  be  was  a  broker  merely :  "How  far  the  intermeddling 
with  the  goods  themselves  by  delivering  them  would  "  involve  a  broker 
in  responsibility  to  (he  owner,  "  admits  of  question,  and  was  the  subject 
Df  much  aigument  at  the  bar,  and  might  depend  upon  the  extent  to 
which  the  broker  in  such  case  could  be  regarded  as  having  an  inde* 
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peadent  possession  of  the  goods  and  delivering  them  for  the  parpose  of 
passing  the  propertv."  Mr.  Jastlce  Grove  advised  the  bouse  in  favor 
of  the  plaintiff,  on  the  ground  that  the  defendant  intermeddled  with 
goods  which  were  not  his  own,  and  exercised  a  dominion  over  them 
inconsistent  with  the  right  of  tbe  true  owner.  Mr.  Baron  Amphlctt 
concurred  with  Brett;  Lord  Chelmsford,  Chancellor  Caims,  Lords 
Hatherlej  and  O'llagan  advised  for  the  pUintifl*  in  substance,  because 
the  defendant  had  exercised  dominion  over  the  plaintiff's  property  bj 
disposing  of  it  to  Micholls  &  Co. 

It  ta  apparent,  I  think,  from  a  pemsal  of  these  jadgmenta,  that  every 
Judge  based  his  opinion  of  the  defendant's  guilt  on  the  question  whether 
he  bad  done  any  act  which  amounted  to  a  repudiation  of  the  plaintiff's 
title,  or  to  an  exercise  of  dominion,  i.  e.,  ownei-ship  over  the  goods. 
Less  than  this  would  constitute  a  trespass,  but  not  a  conversion,  so 
long  as  the  character  of  the  chattels  remained  unchanged. 

In  a  very  late  cose  in  Massachn setts,  Spooner  v.  Manchester,  a 
similar  view  is  expressed.  .  .  .* 

To  the  same  effect  is  Laverty  t».  Snethen.* 

In  the  light  of  these  authorities,  the  conduot  of  the  defendant  in  the 
case  at  bar  did  not  amount  to  a  conversion  of  the  plough.  He  received 
it  for  a  tempor&ry  use  only,  and  without  any  claim  of  right  or  dominion 
over  it,  bnt  having  a  mere  license  from  the  possessor,  revocable  at  once 
by  either  the  possessor  or  the  true  owner.  He  surrendered  it  to  the 
possessor  fW>m  whom  he  had  received  it,  without  any  intention  of 
enlarging  or  changing  his  Utie,  without  any  reference  to  anybody's  title, 
and  doubtless  would  have  as  readily  surrendered  to  the  plaintiff  npon 
his  ownership  being  shown.  Kcither  in  the  use  nor  in  tiie  surrender 
hy  the  defendant  does  there  appear  any  repudiation  of  the  owner's 
right,  or  any  exercise  of  dominion  inconsistent  with  such  light  Ilis 
acts  may  have  constituted  a  trespass,  but  not  a  conversion. 

This  being  so,  his  subsequent  failure  to  deliver  the  plough  to  the  plain- 
tiff on  demand,  was  not  evidence  of  a  conversion,  for  the  reason  that 
delivery  was  then  impossible  to  him.  He  did  not  r^tae  to  deliver,  but 
could  not.  Ross  v.  Johnson ;  Salt  Springs  Bank  v.  Wheeler ;  *  Magoin 
V.  Dins  more.* 

The  Judgment  below  should  be  reversed. 

1  Tlie  leiroed  jadgs  ken  gnva  ■  bog  Mtnct  fboin  the  opinioD  ot  Field,  J.,  I'n/nV 
p.  800.  —  Ed. 

«  98  M.  Y.  622.  •  i8  N.  Y.  482.  *  70  R.  Y.  ilO, 
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SECTION  II-  (continued.) 

(e)  MuFKASUfd  XT  Bahxi. 

POWELL  V.   SADLEE. 

At  Nisi  Fbios,  coram  Lord  Ellbkbobough,  C.  J.,  1806. 

[SiporUd  is  Pnlcjr,  PrilKipal  imd  Agent  (3d  editiat),  80.] 

Troteb  for  three  horses.  FlaiDtiff  bad  sent  the  horses  to  defendant 
to  be  sold  the  next  day ;  defendant's  clerk  told  him  the  next  day  would 
not  be  BO  good  a  time  to  sell  them  as  the  following  sale  day ;  in  con- 
sequence  of  which  the  plaintiff  said  be  would  send  for  them  l^k  s^^aiD, 
which  bj  did  the  next  evening,  but  they  had  been  sold.  In  a  convei- 
satioQ  conceroii^  the  sale,  the  defendant  said,  "  it  was  a  mistake  of 
his  clerk,  for  whieh  he  was  not  answerable."  Garrotv,  for  the  defend- 
ant, insisted  that  there  was  no  cTidence  of  a  conversion.  Lord  Ellen- 
BOHOuoH,  G.  J.  I  am  of  opinion  that  a  conversion  has  been  proved ; 
the  horses  were  intmsted  to  the  defendant  for  a  qualified  purpoee, 
which  be  had  admitted  was  not  conformed  to.  Where  goods  are  com- 
mitted to  one  foi  a  qualified  purpose,  any  deviation  from  it  in  the 
disposition  of  tbem  is  a  conversion ;  "  as  if  a  man  borrow  a  borse  to 
ride,  and  leave  him  at  an  inn,  it  has  been  held  to  be  a  conversion."  * 

1  LoeKhraaac.  Hachin,  9  Stark,  ail;  Samuel  e.  Hoiris,  S  C.  &  P.  8S0;  Cooper  e.  Willo- 
matt,  1  C.6.  879;  Tan  Amringe  r.  Peabod?,  1  HaaoD,  440;  BlakeBty  c.  BuddBll,  Himpit, 
18;  St.  John  r.  O'Coniull,  7  Port.  408 ;  Caitlit^  n.  Sloan,  IH  Ala.  690 ;  Lcdbettar  «.  Thomas, 
laO  Ala.  389;  Bobinaon  s.  Hartridge,  13  Fla.  Ml;  Yvldell  v.  Shinholsler,  IS  Ga.  189;  Siago 
V.  Pomcroy,  46  Ga.  937;  Bias  e.  Damoa,  9  Iowa,  Sg9;  While  t.  Wall,  40  He.  S74;  Webber 
9.  Davig,  44  He.  147;  Carpenter  «.  Hale,  S  Gn}>,  liT,  Simpson  «.  Carleton,  1  All.  1<3»; 
CaiToll  e.  HcClearr,  IB  Mich.  93;  Jobnaton  v.  Whitteman,  27  Hich.  4SS;  White  v.  Pheipi, 
19  N.  H.  389;  Horny  s.  Barling,  10  Johns.  179 ;  Kennedy  c.  Stmng,  14  Johns.  128 ;  Chandler 
e.  Belden,  IS  Johna.  1S7;  Batea  v.  Conkllng,  10  Wend.  38S;  Vincent  tr.  Conklia,  1.  B.  D. 
Smith,  303;  Campbell  v.  Parker,  0  Bosv.  S22;  Jaroalauaki  v.  Saanderton,  1  Daly,  933; 
Covell  v.  Hill,  6  N.  T.  374;  Boj-ce  «.  Brockvar,  31  N.  Y.  490;  Scoll  i.  Bogera,  31  N.  7. 
37fi:  Strong  v.  Nat.  Hec.  Bank  Aasoc.,  4B  N.  t!  718;  Peaie  v.  Smith,  SI  N.  Y.  4TT;  Laverty 
*.  Snetben,  68  N.  Y.  B23;  Comley  v.  Dazian,  114  N.  Y.  181 ;  Ogden  v.  Lithrop,  35  N.  Y. 
Superior  Ct.  B.73;  Hope  e.  Lawrence,  1  Hnu,  317 ;  Carraway  «.  Burbaok,  I  Dev.  30e;Etter 
V.  Bailav,  8  Penn.442;  Harrliff.  Saanden,  3  SCrobb.  £q.3T0;  Qarrin*.  LuttreB,  10  Humph. 
U;  Ainawonh  c.  Bowen,  9  Wis.  348;  CouilUrd  «.  JobnaoD,  34  Wia.  S33  Accord.  Coiif. 
Downer  >.  Bowell,  24  Vt.  343.  —  Ed. 

But  a  aale  by  an  agent  at  a  price  other  than  that  aDlhorized  by  the  principal  la  not  aeon* 
Tcnion.  Dnireane  v.  Bntchinaon,  3  TauDt.  117;  Harr.  v.  Barrott,  41  He.  »)  («enM<); 
BisHll  v.  Bnntington,  2  H.  H.  149;  Calnies  v.  Bleecker,  19  Johna.  SCO;  Sarjeaat  r.  Blunt, 
IS  John*.  74;  Lochwood  v.  Ball,  1  Cow.  839,  399;  Uverty  •.  Snethen,  SB  V.  J.  &29,  596; 
Cornier  >.  Dazian,  114  K.  T.  161,  lOt,  166;  Moore  v.  HcKJbbin,  33  Barb.  348;  Ayleabarj 
Co.  r.  t'itGh  (Okla.  1908),  »  Pac.  B.  lOSB;  Libltfy  «.  Slory,  8  Tl.  15  Jcevrd. 

Compare  Palmer  v.  Jamuio,  3  H.  &  W.  3B3;  Stiemeld  v.  HoIdoD,  4  B.  &  C.  6;  Harrii 
e.  Schulti,  40  Barb.  316. 

A  wrongful  pledge  ia  a  coQTenioa.  Stavens  v,  Amea,  29  N.  H.  868;  Nichola  v.  Gage, 
10Oreg.S3.  — Ed. 
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A.  J.  PERHAM  AHD  AsoTHBE  V.  CHARLES  W.  a  CONET. 

In  THE  SdFREICE  JUDICIAL  COUBT,   MASSACHUSETTS,  JaITOABT  19,  1S75. 
[Eeporltd  in  117  MasiaehuelU  Report*,  lOS] 

Tort  for  negligence  in  the  use  of  a  horse  and  carriage  hired  b;  the 
defendant  of  tb«  plaintiff;  with  a  count  for  the  conversion  of  the  same. 

The  Judge  iDstnicted  the  Jury  aa  follovs :  *  — 

"The  burden  of  proof  is  upon  the  plaintiff  to  prove  in  order  to 
recover  one  or  the  other  of  the  following  propositions :  — 

"  1.  If  the  plaintiffs  and  defendant  made  a  contract,  by  which  tiie 
defendant  hired  the  plaintiffs'  horse  and  caiTiage  for  use  in  driving  to 
and  from  LynnBeld  only,  and  in  violation  of  tliat  contract,  the  defend- 
ant drove  the  plaintiff's  horse  and  carriage  to  Lynnfield  and  from  thence 
several  miles  to  Peabody,  he  became  thereby  responsible  to  the  plain- 
tiff for  any  injury  to  such  horse  and  baggy  in  Peabody  or  while  driving 
ftom  LynnSeld  to  Peabody.  Whether  or  not  such  injury  was  caused 
by  any  want  of  ordinary  care  or  skill  of  the  defendant  in  diiving  the 
horse  and  carriage  from  LynnBeld  to  Peabody,  or  in  tying  or  managing 
the  horse  and  carriage  in  Peabody,  or  by  any  insufficiency  of  the  har- 
ness of  said  horse,  or  any  physical  infirmity,  or  want  of  docility  of  the 
horse,  would  be  immaterial,  aa  the  defendant's  use  of  the  horse  and  car- 
riage, in  driving  beyond  LynnBeld  in  violation  of  his  contract,  was  a 
conversion  of  such  horse  and  carriage,  in  the  nature  of  an  original 
unlawful  taking  of  such  horse  and  carriage,  at  the  time  of  the  defend- 
ant's leaving  Lyonfleld,  and  such  conversion  caused  the  defendant  to 
be  liable  in  damages  to  the  plaintiff  therefor,  equal  to  the  difference 
between  the  value  of  such  horse  and  carriage  at  the  time  it  was  taken 
by  the  defendant  from  LynnBeld,  and  the  value  of  the  same  when 
restored  by  the  defendant  to  the  plaintiff.  Accepting  pay  for  the  uae 
of  the  horse  under  such  a  contract  was  a  waiver  of  the  conversion. 

"2.  If  the  plaintiffs  and  the  defendant  made  a  contract  by  which  the 
defendant  hired  the  plaintiffs'  horse  and  carriage  for  use  in  driving  for 
pleasure  for  a  time  and  distance  not  fixed  or  agreed  npon  b}-  them,  the 
defendant  rightfiilly  drove  the  horse  to  LynnBeld  and  thence  to  Pea- 
body, and  was  responsible  to  the  plaintiff  for  any  injury  to  such  horea 
or  carriage,  which  was  caused  by  the  defendant's  want  of  ordinary  care 
and  skill  in  driving  or  managing  such  horse  and  carriage  in  Peabody  to 
be  determined  in  view  of  the  fact  known  by  the  plaintiffs,  and  presnmed 
to  have  been  considered  by  them  in  letting  the  horse,  that  the  defend- 
ant was  a  one-armed  man ;  but  was  not  responsible  for  any  injury  to 
such  horse  and  carriage  caused  by  the  insuffldenoy  of  the  plaintiflb* 
homees  for  driving  or  tying  the  horse,  or  by  reason  of  any  disease,  or 

'  Certain  initmctioni  requeited  by  the  dcrendant,  bnt  rcfased,  ars  omittad,  ■*  well 
u  the  arguniecta  of  counsel  and  a  Btat«ment  of  the  evideace.  —  Ed. 
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pbysioftl  iDfirmity,  or  want  of  docility  of  the  horee,  or  by  any  pecuHai 
habits  or  dispositions  of  the  horse  vhen  tied,  uslesa  the  defendant 
was  notified  of  sut-h  peculiar  habits  and  dispositions." 

The  Jarj-  foand  for  the  plaintiffs,  and  to  the  rulings  and  refbsala  to 
rule  as  requested  the  defendant  alleged  exceptions. 

A.  F.  Lytkde,  for  the  defendant. 

C.  W.  Eaton  and  S.  K.  HamiUon,  for  the  plaintifft. 

Bt  thk  Cocrt.  The  instractions  given  were  in  accordance  with  the 
law  as  settled  in  the  cases  cited  by  the  counsel  on  both  sides,  and  accn- 
rately  and  snfiQoiently  covered  all  the  questions  at  issne.  The  first 
paragraph  of  the  instructions  applied  to  the  count  for  a  conversion  of 
the  horse,  and  the  second  to  the  oount  for  negligence. 

Exoeptiona  ovemUed? 


IL  L.   SPOONEB  r.  ANDREW  J.   MANCHESTER 

Li  thb  Sdpbbkb  Jin>icuL  Couki,  MASHACHnsBrrs,  Sept.  7,  1683. 
{Repcrttd  in  133  MauaehutKUt  Seportt,  970.] 

Field,  J.*  This  case  apparently  falls  within  the  decision  in  Hall  v. 
Corcoran,'  except  that  this  defendant  unlnteDtionally  took  the  wrong 
road  on  his  return  fVom  Clinton  to  Worcester,  and  when,  after  travel- 
ling on  it  five  or  six  miles,  he  discovered  his  mistake,  lie  intentionally 
took  what  he  considered  the  best  way  back  to  Worcester,  which  was 
by  a  circuit  through  Northborough. 

The  case  has  been  argued  as  if  it  were  an  action  of  tort  in  the  nature 
of  trover,  and,  althongh  the  declaration  is  not  strictly  in  the  proper 
form  for  such  an  action,  both  parties  desire  that  it  should  be  treated  as 
if  it  were,  and  we  shall  so  consider  it. 

As  the  horso  was  hired  and  nsed  on  Sunday,  and  it  does  not  appear 
that  thb  was  done  tzom  necessity  or  charity,  and  also  as  it  does  not 
appear  that  the  horse  was  injured  in  conseqaence  of  any  want  of  due 

I  Hoolci  V.  Smith,  18  AU.  330;  Mosele^  f.  WOkinaon,  S4  Ala.  411;  Fail  v.  He- 
Arthar,  81  Ala.  20;  Fratt  o.  Plumb,  40  Cooii.  Ill;  Major  o.  Howard,  fl  Qa.  S19;  Phil- 
liptti.  Brigham,  26Qa.6]7;  EeUyo.  Whit*,  17  B.  Monr.  181;  BiplefD.  Dolbier,  IB  Mb. 
88S;  Morton  v.  QloKeT,  46  He.  S20;  Whiieloclc  ■>.  Wheelwright,  G  Mass.  101;  Homer 
«.  ThwiDg,  S  Pick.  4eS;  Botch  v.  Hawea,  12  Pick.  138;  Laeaa  v.  Trqmbnll,  IS  Gnj, 
300;  HaU  «.  Corcoran,  107  Hans.  2G1;  Fisher  v.  Kjls,  27  Hich.  464;  Woodman  n.  Hub- 
bard.  !£N.  H.  67;  Beachc.R.  R.Co.,  87  K.  Y.  4G7:  Boe  r.  Campbell,  40  Hun,  49,63; 
Fiah  V.  Ferrit,  E  Dner,  49;  Ditbrow  ■>.  T«nbroeck,  4  G.  D.  Sm.  897;  An)pu  u.  Dicker> 
•on,  Meiga,  469;  Horaely  d.  Branch,  1  Hnmph.  199;  Hallaii  r,  Eoilej,  8  Humph.  428; 
Price  B.  Allen,  9  Humph.  708;  Bell  v.  Cumminga,  3  Sneed,  276;  Bice  v.  Clark,  S  Vt. 
109;  Hart  v.  Skinner,  16  Vt.  I3S  ;  Towne  n.  Wilsy,  28  Vt  866;  Spencer  v.  Pllcher,  8 
Leigh,  666;  Hanrej  v.  Epei,  IS  Gratt.  168  Atcerd.  —  En 

*  Only  the  opinion  of  tha  court  it  ^ven.  —  Ed> 

■  107  Maas.  261. 
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care  on  the  part  of  the  defendant,  or  that  the  defendant  was  not  In  Ibe 
exercise  of  ordinary  care  when  he  loet  his  way,  the  question  whether 
the  acta  of  the  defendant  amounted  to  a  couTeraion  of  tlie  horse  to  his 
own  use  Is  vital.  The  distinction  between  acts  of  trespass,  acts  of  mis- 
feasance and  acts  of  conversion,  la  often  a  substantial  one.  In  actioDS 
in  the  natnra  of  trespass  or  case  for  misfeasance,  the  plaintiff  recovers 
onlj'  the  damages  which  be  has  suffered  by  reason  of  the  wrongfnl  acts 
of  the  defendant ;  but.  In  actions  In  the  nature  of  trover,  the  general 
rule  of  damages  is  the  value  of  the  property  at  the  time  of  the  conver- 
sion, diminished  when,  as  in  this  case,  the  property  has  been  returned 
to  and  received  by  the  owner,  by  the  value  of  ttie  property  at  the  time 
it  was  returned,  so  that  after  the  conversion  and  until  the  delivery  to 
the  owner  the  property  is  absolutely  at  the  risk  of  the  person  who  has 
converted  it,  and  he  is  liable  to  pay  for  any  depreciation  in  value,  whe- 
ther that  depreciation  has  been  occasioned  by  his  negligence  or  fault, 
or  by  the  negligence  or  fault  of  any  other  person,  or  by  inevitable  acci- 
dent or  the  act  of  God.     Perham  v.  Coney. 

The  satisfaction  by  the  defendant  of  a  judgment  obtained  for  the  full 
value  of  the  property  vests  the  title  to  the  property  in  him,  by  relation, 
aa  of  the  time  of  the  conversion.  Conversion  is  based  upon  the  idea 
of  an  assumption  by  the  defendant  of  a  right  of  property  or  a  right  of 
dominion  over  the  thin^  converted,  which  costs  upon  him  all  the  risks 
of  an  owner,  and  it  is  therefore  not  every  wrongful  intermeddling  with, 
or  wrongful  asportation  or  wrongftil  detention  of,  petsonal  property, 
that  amounts  to  a  conversion.  Acts  which  themselves  imply  an  asser- 
tion  of  title  or  of  a  right  of  dominion  over  personal  property,  such  as 
a  sale,  letting  or  destruction  of  it,  amount  to  a  conversion,  even  althongfa 
the  defendant  may  have  honestly  mistaken  hia  rights ;  but  acts  which 
do  not  In  themselves  imply  an  assertion  of  title,  or  of  a  right  of  domin- 
ion over  such  property,  will  not  snatain  an  action  of  trover,  unless  done 
with  the  intention  to  deprive  the  owner  of  it  permanently  or  tempora- 
rily, or  unless  there  has  been  a  demand  for  the  property  and  a  ae^ect 
or  refkieal  to  deliver  it,  which  are  endencc  of  a  conversion,  iKcause 
they  are  evidence  that  the  defendant  in  withholding  it  claims  the  right 
to  withhold  it,  which  is  a  claim  of  a  right  of  dominion  over  it. 

In  Six>oner  o.  Holmes,  Mr.  Justice  Gray  says  that  the  action  of 
trover  "  cannot  be  maintained  without  proof  that  the  defendant  cither 
did  some  positive  wrongful  act  with  the  intention  to  appropriate  the 
property  to  himself  or  to  deprive  the  rightful  owner  of  it,  or  destroyed 
the  property,"  and  the  authorities  are  there  cited.  Fouldes  v.  Willoughby 
is  a  leading  case,  establishing  the  necessity,  in  order  to  constitute  a  con- 
version, of  proving  an  intention  to  exercise  some  right  or  control  over 
the  property  inconsistent  with  the  right  of  the  lawful  owner,  when  the 
act  done  is  equivocal  in  its  nature.  See  also  Simmons  v.  Litlystone ; 
WilaoD  V.  McLaughlin.' 

It  is  argued  that  the  act  of  the  defendant  in  ^is  case  was  a  user  of 
>  lOr  Uui.  687. 


.y  Google 


S£cr.  il]  spooneb  v.  manchesteh.  313 

the  horse  for  his  own  benefit,  iDCoosistent  with  the  terms  of  the  bail- 
ment, and  that  the  dereniiaot's  mistake  in  taking  the  wrong  road  was 
immaterial,  and  these  cases  aie  cited:  Wheelock  v.  Wheelwright,' 
Homer  v.  Thwing,'  Luuas  v.  Truoibull,*  Hall  v.  Corcoran,  uH  supra. 
In  each  of  these  cases,  there  was  an  intentional  ai't  of  dominion  exer- 
cised over  the  horse  hired,  inconsistent  with  the  right  of  the  owner. 

In  Wellington  v.  Wentwori^h,'  a  cow,  going  at  large  in  the  highway 
without  a  keeper,  joined  a  drove  of  cattle,  in  May  or  June,  1842,  with- 
out the  knowledge  of  the  owner  of  the  drove,  a&d  was  driven  into  New 
Hampshire  and  pastured  there,  during  the  season,  with  the  defendant's 
cattle,  and  in  the  autumn  returned  with  the  drove  and  was  delivered  to 
the  plaintiflf;  and  it  was  held  that  there  was  no  conversion.  Chief 
Justice  Shaw  sajs,  however,  that  "  it  was  the  plaintiff's  own  fault  that 
bis  cow  was  at  lai^  in  the  highway,  and  entered  the  defendant's  drove." 
Yet  if  the  defendant  had  driven  the  cow  to  Xew  Hampshire  and  pastured 
ber  there  with  bis  cattle,  knowing  that  she  belonged  to  the  plaintiff  and 
intending  to  deprive  him  of  her,  there  can  be  no  doubt  that  it  would 
have  been  a  conversion. 

Parker  v.  Lombard  *  and  Loring  v.  Mulcahj'  were  both  decided  upon 
the  ground  that  the  defendant  either  assumed  to  dispose  of  the  property 
as  his  own,  or  intended  to  witlihold  the  property  from  the  plaintiff. 

Nelson  v.  Whetmore  ^  was  an  action  of  trover  for  the  conversion  of 
a  slave,  who  was  travelling  as  free  in  a  public  conveyance,  and  was 
taken  as  a  servant  by  the  defendant ;  and  the  decision  was,  that  to 
constitute  a  conversion  the  defendant  must  have  known  that  he  was 
a  slave. 

In  Gilmore  v.  Newton '  the  defendant  not  only  exercised  dominion 
over  the  horse,  by  holding  him  as  a  horse  to  which  he  had  the  title  br 
purchase,  but  also  by  letting  him  to  a  third  person.  The  defendant 
uctnally  intended  to  treat  the  horse  as  bis  own. 

If  a  person  wrongfully  exercises  acts  of  ownership  or  of  dominion 
over  property  under  a  mistaken  view  of  his  rights,  the  tort,  notwith- 
standing his  mistake,  may  still  be  a  conversion,  because  he  has  both 
claimed  and  exercised  over  It  the  rights  of  an  owner ;  but  wliethcr  an 
act  involving  the  temporary  nse,  control  or  detention  of  property  Im- 
plies an  assertion  of  a  right  of  dominion  over  it,  may  well  depend  upon 
the  circumstances  of  the  case  and  the  intention  of  the  person  dealing 
with  the  property.  Fouldcs  v.  Willoughby,  Wilson  v.  McLaughlin,' 
Nelson  V,  Merriam,''  Houghton  v.  Butler,"  Heald  v.  Carey,'* 

In  the  case  at  bar,  the  use  made  of  the  horse  by  the  defendant  was 
not  of  a  different  kind  from  that  contemplated  by  the  contract  between 
the  parties,  but  the  horse  was  driven  by  the  defendant,  on  his  return  to 
Worcester,  a  longer  distance  than  was  contemplated,  and  on  a  different 

1  6  Mam.  104.  •  8  Pick.  492.  »  15  Gray,  808. 

*  107  Mrss.  251.  t  8  Met  548.  *  100  Muse.  405. 

tlRicb.  S18.  •  BAIlflQ,  171.  ■  107  H*89.  687. 

"  I  Pick.  246.  "  4  T.  R.  864,  »  II  C.  B.  977. 
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road.  If  it  be  said  that  the  defendant  intended  to  drive  the  horse 
where  in  fact  he  did  drive  him,  yet  lie  did  Dot  intend  to  violate  his  con- 
tract or  to  exercise  any  control  over  tlie  horee  inconsistent  with  it. 
There  is  no  cviijence  that  the  defendant  was  not  at  all  tjmes  intending 
to  return  tbe  horse  to  the  plaintiff,  according  to  his  contract,  or  ttiat 
whatever  he  did  was  not  done  for  that  purpose,  or  that  he  ever  intended 
to  assume  any  control  or  dominion  over  the  horse  against  the  rig^its  of 
the  owner.  After  he  discovered  that  he  had  taicen  the  wrong  road,  he 
did  what  seemed  best  to  him  in  order  to  return  to  Worcester.  Such 
acts  cannot  be  considered  a  conversion. 

Whether  a  person  who  hires  a  horse  to  drive  from  one  place  to 
another  is  not  lx>und  to  know  or  ascertain  the  roads  usually  travelled 
between  the  places,  and  is  not  liable  for  ail  damages  proximately  caused 
by  any  deviation  from  the  usual  ways,  need  not  be  considered. 

An  action  on  the  case  for  driving  a  horse  beyond  the  place  to  which 
he  was  hired  to  go,  was  apparently  known  to  the  common  law  a  long 
time  Iwfore  the  declaration  in  trover  was  invented.  21  Edw.  IV".  75, 
pi.  9.  ExeepHona  tmtatned. 


JONATHAN  WENTWORTH  v.  GEORGE  A.  McDUFFIE. 

Ik  the  Sdfbehe  Court,  Nbw  Hahpshibb,  Johe,  1869. 

[Ttxporttd  in  48  Ntw  Hampthire  Reporti,  403.] 

SmTH.  J.  II.*  The  Jar}'  were  instructed  that  "  if  the  defendant  wil- 
fully and  intentionally  drove  the  mare  at  such  an  Immoderate  and 
violent  rate  of  speed  as  seriously  to  endanger  her  life,  and  he  was  at 
the  same  time  aware  of  the  danger,  and  her  death  was  caused  thereby. 
It  wonld  be  such  a  tortious  act  as  would  amount  to  a  conversion,  and 
trover  might  be  maintained ;  though  it  would  be  otherwise  if  the  fast 
driving  was  the  result  of  mere  negligence  and  want  of  discretion,  he 
not  being  aware  that  it  endangered  the  safety  or  life  of  tlie  mare." 

Two  establislied  principles  of  tbe  law  of  trover  tend  to  support  this 
instruction.  The  first  is  the  settled  rule  in  this  State,  t^at  if  the  owner 
of  a  horse  let  him  to  be  driven  to  one  place,  and  the  hirer  voluntarily 
drives  him  beyond  thit  place  to  another,  this  is  a  conversion  of  the  horse, 
for  which  the  owner  may  maintain  trover  against  the  hirer.  Woodman 
V.  Hubbard.'  This  doctrine  does  not  seem  to  proceed  upon  the  idea 
that  the  driving  the  horse  beyond  the  place  named  in  the  contract  Is 
conclusive  evidence  of  the  bailee's  intention  to  convert  tlie  animal  to 
bis  own  use,  bat  rather  upon  the  ground  that  such  use  of  the  property 
is  so  substantial  an  invasion  of  the  owner's  rights,  and  so  inconsisteat 

d  point  Is  giTen.  —  En. 
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with  the  i<]eB  of  an  existing  bailment,  that  the  bailee  cannot  reasonably 
object  to  the  bailor's  treating  ttie  bailment  as  terminated  thereby  or  to 
his  proceeding  against  the  bailee  for  a  conversion.  "A  conversion 
ooneists  in  an  illegal  control  of  the  thing  converted,  inconsistent 
with  the  plaintiff's  right  of  propertj."  Perley,  J.'  It  has  been  said 
that,  "if  the  thing  be  pat  to  a  different  use  fVom  that  for  which  it 
wae  bailed,"  the  bailor  may  maintain  trespass  or  trover,  bnt  that  "  any 
misuser  or  abuse  of  the  thing  bailed,  in  the  particular  use  for  nbich 
the  bailment  was  made,  will  not  enable  the  general  owner  to  main- 
tain trespass  or  trover  against  the  bailee."  Bedfleld,  J.,  in  Swift  v. 
Mosely.*  But  we  are  unable  to  perceive  any  Just  ground  for  the  dis- 
tinction as  stated  In  these  brood  terms.  If  a  horse  is  hired  upon  the 
usual  implied  contract  that  he  is  to  be  driven  at  s  safe  rate  of  speed, 
the  act  of  the  bailee  in  wilfully  and  intentionally  driving  the  horse  at 
such  an  immoderate  rate  of  speed  as  he  knew  would  aeriousiy  endanger 
the  life  of  the  horse  is  at  least  as  marked  an  assumption  of  ownersliip 
and  as  substantial  an  invasion  of  the  baiioi-'s  right  of  property  as  the 
act  of  driving  the  horse  at  a  moderate  speed  one  mile  beyond  the  place 
uamed  in  the  contract  of  hiring.  The  probability  of  injury  to  the  horse 
is  much  greater  in  the  former  case,  and  the  cruel  treatment  of  the  horse 
is  certainly  as  inconsistent  with  the  continued  existence  of  the  contract 
of  bailment  as  the  use  of  the  horse  for  a  different  Journey. 

The  other  established  principle  which  tends  to  support  this  instruc- 
tion is  the  doctrine  that  the  wilful  destruction  by  the  bailee  of  the 
thing  bailed  is  a  conversion.  See  Morse  v.  Crawford.*  If  tlie  death  of 
the  mare  was  caused  by  an  act  wilfully  and  intentionally  done  by  tbu 
bailee  with  knowledge  on  his  part  that  the  life  of  the  mare  was  thereby 
aeriousiy  endangered,  we  think  that,  so  far  as  the  civil  remedy  is  con- 
cerned, the  bailee  may  be  regarded  as  having  wilfully  destroyed  the 
mare.  If  the  property  is  destroyed  by  the  bailee's  wilful  act  the  bail- 
or's right  to  maintain  trover  cannot  depend  upon  the  time  when  the 
deatraction  ia  consummated.  "  It  can  make  no  difference  whether  the 
destruction  takes  place  immediately  on  the  commission  of  Che  act,  or  is 
the  necessary  result  of  it"  If  the  bailor  had  seen  that  his  mare  was 
abOQt  to  be  destroyed  by  the  bailee's  wilful  act  he  would  have  been 
entitled  to  terminate  the  bailment,  and  retake  his  property  if  he  could 
do  it  without  force.  When  the  bailor  learns  that  an  act  has  already 
been  done  which  will  result  in  the  death  of  the  mare,  can  be  not  elect 
to  consider  the  bailment  as  having  been  rescinded  by  the  act  at  the 
moment  of  its  commission? 

It  may  be  urged  that  the  principles  referred  to  as  sustaining  the 
instructions  are  themselves  arbitrarj-  exceptions  engrafted  on  the  law  of 
trover,  and  that  they  therefore  do  not  furnish  a  foundation  upon  which 
to  reason  from  anal<^.  If  we  are  to  look  merely  to  the  form  of  the 
declaration,  very  few  of  the  actions  of  trover  row  brought  would  be 

I  25  N.  H.  p.  71.  »  10  Vt.  308,  p.  10.  •  17  Tt  AM. 
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Bustained.  The  legal  fictiona  which  prevail  id  reference  to  trover  are 
based  upon  authority ;  and  however  arbitrary  the  established  principles 
may  be,  we  know  of  no  other  test  by  which  to  decide  any  question  per- 
taining to  the  form  of  action  which  has  not  already  been  conclusively 
settled  by  authority. 

The  right  of  a  bailor  to  maintain  trespaas  or  trover  against  a  bailee 
in  a  case  like  that  supposed  in  the  instructions  is  a  question  not  conclu- 
sively settled  by  authorities  directly  in  point.  Rotcb  v.  Hawes '  seems 
favorable  to  the  defendant.  McNeill  v.  Brooks  *  is  cited  on  the  same 
side,  but  an  examination  of  the  opinion  shows  that  the  court  did  not 
have  in  mind  such  a  wilful  and  intentional  misuse  as  that  described  in 
the  instmetionB  given  in  the  present  case.  Swift  v.  Moseley*  contains 
a  dictum  favorable  to  the  defendant,  but  the  catte  itself  is  not  in  point; 
see  also  Harris,  J.,  in  Parker  t>.  Thompson.'  On  the  other  band, 
Maguyer  v.  Hawthorn*  tends  to  sustain  the  plaintiff;  as  do  also  Camp- 
bell V.  Stakes,*  and  Nelson  v.  Bondurant,''  reaffirmed  in  Hall  v.  Good* 
Bon;'  see  also  James  v.  Carper.*  We  think  the  instmctions  were 
oorrect  Judgment  on  the  verdick" 


TOUL  V.  HAEBOTTLE. 
At  Nisi  Pbids,  cokau  Lord  Kenton,  C.  J.,  Juns  7,  1791. 
[Rtported  in  I  Feat^,  IS.) 
Trover  for  goods.    The  plaintiff  had  pnt  the  goods  in  question  on 
board  the  defendant's  packet-boat,  to  be  carried  f^m  London  to 
Gravesend.     Another  person  coming  to  the  defendant's  house,  and 
saying  that  these  goods  belonged  to  him,  the  defendant,  under  a  mis- 
take, delivered  them  to  him. 

Mingay,  for  the  defendant,  objected  that  upon  this  evidence  the 

plaintiff  must  be  nonsuited.     Here  was  no  evidence  of  a  conversion ; 

and  though  the  defendant  was  liable  Ut  a  special  action  on  the  case,  yet 

trover  could  not  be  supported 

Erakine  relied  on  the  case  of  Syeds  and  Another  v.  Hay,"  determined 

1  12  Pick.  188.  •  1  Tergar,  73. 

»  10  VL  208.  •  6  Sneed,  8*9,  p.  3S2. 

*  2  HuTington,  71,  •  2  Wend.  187. 

'  26  Ala.  3tl.  a  32  Ala.  277. 

■  4  3need,  387. 

"■  Nelwm  o.  Bondnisat,  26  Ala.  341;  Hall  tr.  Ooodson,  32  Ala.  277;  HifQjti  K 
Hawthorn,  2  HEnington,  71;  Campbell  v.  Stakes,  2  Wend.  187  Accord. 

McNeill  V.  Brooks,  1  Terg.  78  [ttmblc);  Parker  b.  Thompwn,  S  Sneed,  846  («mU); 
Bwift  V.  Moseley,  10  Vt.  208  (simiU)  Contra.  —  En. 
»  4  T.  R.  280. 
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last  term,  which,  he  s&id,  showed  this  act  of  the  defendant  to  be  a 
co&reTsion. 

Lord  Eemton.  That  ciee  was  determiced  on  such  peculiar  circum- 
stances, that  it  is  hardly  possible  it  should  ever  apply  as  aa  authority 
in  a  case  not  exactly  parallel  with  it  I  agree  that  when  a  carrier  loses 
goods  by  accident,  trover  will  not  lie  against  him  ;  but  when  he  delivers 
them  to  a  third  person,  and  is  an  actor,  though  under  a  mistake,  this 
epeoies  of  action  may  be  maint^ned.  Verdict /or  plaintif. 


DEVEREUX  V.  BARCLAY. 
Iir  TBS  Ema's  Bench,  June  16,  1819, 

[ReparUd  (n  3  BamiwaU  g-  AlJtnon,  7lU.] 

Tboteb  for  oil.  Plea :  Not  guilty.  At  the  trial  at  tiie  adjoamed 
sittings  before  last  Hilary  term  at  Guildhall,  before  Abbott,  C.  J.,  the 
pliuDtifTs  proved  a  purchase  of  four  tuns  of  sperm  oil,  then  lying  at 
the  defendants'  warehouses,  fi-om  a  person  of  the  name  of  ColUnson. 
The  following  deliverj-  order  was  given,  dated  ISth  February,  1818 : 

"  To  Messrs.  A.  &  W,  Barclat,  Leicester  Square.  —  Please  to  de- 
liver to  the  order  of  Messrs.  Derereux  and  Lambert,  the  undermen- 
tioned goods  (eoomerating  them).  Charges  from  27th  February  to  be 
paid  by  Messrs.  Devereux  &  Co.  Edward  Collinsok," 

Soon  after  this  transaction,  Collinson,  who  hod  in  the  mean  time  pur- 
chased from  Mr.  Gamou,  a  broker,  without  the  defendants'  knowledge 
some  dark  sperm  oil  of  inferior  value,  then  also  lying  at  the  defendants' 
warehouse,  sold  this  latter  quantity,  about  three  tuns,  to  a  third  person, 
and  gave  the  following  delivery  order,  dated  3d  March,  1818 :  —  "To 
Messrs.  A.  &  H.  Barclay.  Please  to  deliver  to  Mr.  Dale's  carts  my 
dark  sperm  oiL"  The  defendants,  not  being  aware  that  the  two  parcel? 
of  oil  both  belonged  to  Collinson,  by  mistake  delivered  the  first  parcel 
of  oil  to  the  second  delivery  order,  the  first  delivery  order  not  having 
been  at  that  time  presented  to  them  by  the  plaintiBis.  The  plaintiffs, 
on  the  28th  March,  presented  their  delivery  order  and  demanded  the 
oil.  Abbott,  C.  J.,  being  of  opinion  that  this  miadeliver}',  by  mistake, 
did  not  amount  to  a  conversion  so  as  to  entitle  the  plaintiffs  to  main- 
tain trover,  directed  a  nonsuit  A  rule  nisi  for  a  new  trial  having  beea 
obtained, 

Scarlett  and  Maiming  now  showed  cause.' 

Qumey  and  Jones,  contra,  were  stopped  by  the  court. 

ABBorr,  C.  J.  What  effect  the  production  of  further  evidence  may 
have,  the  court  cannot  anticipate  at  present ;  it  is  quite  sufflcient  to 
>  The  ftrgnment  for  tha  defenda&t  ii  omitted.  —  Ed. 
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say  that  this  cause  having  been  stopped  too  soon,  the  ptaistiffB  are 
entitled  to  a  new  trial  This  is  not  the  case  of  an  Innocent  deliveij, 
for  it  is  one  contrary  to  the  knowledge  which,  in  point  of  law,  the 
defendants  ooght  to  have  had.  There  is  a  great  i^tinction  between 
vck  omission  and  an  act  done.  In  the  case  cited  from  Burrow  no  act 
Was  done,  and  Lord  Mansfield  eipressly  said  that  it  was  a  mere  omis- 
sioQ.  But  here  there  ia  an  act  done  by  the  defendants,  which,  in  its 
consequences,  Is  injnrioua  to  the  plaintiff.  Upon  this  evidence,  there- 
fore, I  am  now  of  opinion  that  trover  may  be  maintained. 

Batlbt,  J.  The  case  of  Yool  v.  Harbottle  shows  that  a  carrier  is 
iable  in  trover. for  a  misdelivery. 

HoLBOTD  and  Best,  JJ.,  concorred.  Rvle  absolute.^ 

1  Duflc*.Badil,IB.  &B.  ITT;  Sved>  e.  Har,  IT.  B.  360;  Hills*.  Bdl,  9  B.  &  P.  «!; 
Lubbock  B.  Inglii,  1  SUrk.  104;  Stephemon  n.  H.rt,  *  Bing.  *T8[  Wrld  r,  Pick«rd,  S  V.k 
W.4431  Glja  v.  E.  I.  Co.,  fi  Q.  B.  D.  119;  Dnioa  Bank  «.  Utraej  Dockg  [lB»g],  S  Q.B. 
SOS;  Bulluit  IF.  Tousg,  8  Slew.  «;  AIl  Co.  v.  Kidd,  3«  Alt.  300;  LonuvUlc  Co,  v.  Buk- 
hooH,  100  Ala.  I>43;  Adauuv.  BEakaiittein,  S  Cal.  413;  Haana  v.  Flint,  14  Cal.  71;  South- 
ern Co.  v.  Palmer,  48  tia.  94;  HE.  Co.  «.  Parki,  M  111.  a»4i  Indianapolii  Co.  v.  Heradon, 
SI  111.  143;  Menh.  Go.  s.  Herriam,  111  Iiid.  b;  CUOin  «.  BoKon  Co.,  T  All.  Ul;  Odell  f. 
BoBlonCo.,  lOa  Mass.  60;  Jeakins  v.  Bacon,  111  Haas.  373;  Newcomb  v.  Boston  Co.,  Ill 
Haei.  230;  Aldarmanv,  Eastern  Co.,  IIB  Mass.  933;  Libbr  i.Ingalls,  134  Mass.  503;  Abon 
«.  Merchants  Co.,  135  Mua.  383 ;  Edward*  *.  Frank,  40  Mich.  616;  Hickiv.  L^le,  4S  Mich. 
488;  Gibbonav.  Farwell,  63  Mich.  344;  Smith  c  Bell,  S  Mo.  8T3;  Dnf oar  c.  Mepham,  tl 
Ho.  BTT ;  Marshall  Co.  t.  Bulway  Co.,  176  Ho.  480;  Nat.  Bank  r.  So.  Co.  (Ho.  Ap.  190S)  lit 
8.  W.  E.616;  Oitrander  r.  Brown,  16  Johns.  J9;  PowcU  v.  Myers,  SO  Wend.  691;  Lock- 
wood  V.  Bull,  1  Cow.  822;  Willard  v.  Bridge,  4  Barb.  361;  Esm»T  n.  Fanning,  S  Barb.  ITS; 
Coykendall  V.  Eaton,  66  Barb.  188;  OuilUame  a.  Packet  Co.,  43  N.  T.  912;  Tinerc.N.T. 
Co.,  60  N.  r.  33;  Price  v.  Oswego,  60  N.  Y.  913;  Bnsh  v.  Bomer,  9  Th.  &  C.  tOT;  CompCon 
V.  Shaw,  3  Th.  &  C.  7S1;  Colgate  >.  Pa,  Co.,  31  Hnn,  397;  Baltimore  Co.  «.  O'Donnell,  49 
Ob.  St.  439;  Giaves  v.  Smith,  14  Wis.  6  Jeeord. 

Oompare  Hengh  o.  London  Co.,  L.  K.  6  Ex.  SI ;  U'Knn  v.  Vlvor,  L.  B.  S  Ii. 
88;  TheDrew,  ISFed.  Bep.  820;  Hilla  v.  Bnell,  104  Maaa.  173;  8s>mael  n.Chenaj, 
18G  Mass.  278;  Edmunds  d.  Meruh.  Co.,  135  Mass.  283;  Wilson n.  Adama  Co. ,  27  Uo. 
Ap.  360,  in  which  cases  there  wu  in  fact  no  miadeliTery. 

As  an  origiiial  qnestian  there  is  great  difficulty  in  treating  a  miade)i<rer^  by  a  earner, 
hy  mistBkB,  as  a  conversion.  There  is  certainly  mnch  force  in  the  following  obaem- 
tious  of  Martin,  B.,  in  Crouch  «.  Qreat  North.  Co.,  11  Ei.  742,  767:  "  If  the  question 
of  an  action  of  trover  agsJost  a  carrier  for  misdeUvery  were  to  be  conndered  now.  Toe 
the  Brat  time,  the  courts  would  probably  hold,  that  trover  was  not  maintunaUe. 
In  Fouldes  D.  Willoughby,  S  M.  &  W.  810,  the  subjeet  of  conversion,  and  the  right  to 
maintain  trover,  is  dealt  with,  and  the  law  is  laid  dawn  by  this  court  in  a  way  which 
has  been  acted  npon  ever  aince,  and  most  tatisfactarily.  I  allude  espadally  to  ths 
judgraent  of  my  Brother  Aldenon  ;  and  if  his  view  be  correct,  as  I  believe  it  to  be, 
it  ntterly  eiulodes  the  caw  of  misdelivery  by  •  carrier 
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SECTION  n.  (conHmied.) 

{/)   DlFSMDAira  AOTOrS  AS  AoEKT  OK  JimUUDUXT. 

FABEEB  AKD  Akothbr  v.  GODIN. 

In  THE  KiMs's  Behoh,  Michaeuias  Tebh,  1726. 

{BtpOTUd  in  3  Strangt,  S13.] 

Satcb,  a  bankrupt,  at  the  time  of  his  going  off  left  some  plate  with 
his  wife,  who,  in  order  to  raise  money  Qpou  it,  delivered  it  to  her 
servant,  who  went  along  with  the  defendant  to  the  door  of  Mr. 
Woodward  the  banker,  and  there  the  defendant  took  the  plate  into 
hia  hands  and  went  into  tlie  shop  and  pawned  it  in  bis  own  name,  gave 
his  own  note  to  repay  the  money,  and  immediately  upon  receipt  of  it 
went  back  to  the  bankrupt's  wife  and  delivered  the  money  to  her.  And 
in  trover  for  the  plate  the  jury  (considering  the  defendant  acted  only 
as  a  friend,  and  that  it  would  be  bard  to  punish  him)  found  a  verdict 
for  the  defendant  But  upon  application  to  the  court  a  new  trial  waa 
granted,  upon  the  foot  of  its  being  an  actual  conversion  in  the  defend- 
ant,  notwithstanding  he  did  not  apply  the  money  to  his  own  use.  And 
upon  a  second  trial  the  plaintiff  obtained  a  verdiot  for  the  value  of 
the  plate. 


Ih  TBI  Kino's  Bekoh,  Tkimitt  Terh,  1752. 
[Rtparted  m  I  WtUon,  388.] 

Im  trover,  the  jury  find  a  special  verdict,  which,  in  substance,  Is 
shortly  this;  that  upon  the  22d  of  September,  1749,  Hughes  was 
possessed  of  the  goods  in  the  declaration  as  bis  own  property,  and 
became  a  bankrupt  that  day ;  that  the  plaintiff  is  assignee  under  the 
commisBion  :  that  upon  the  28d  of  September,  1749,  the  defendant 
Smith,  who  is  servant  and  riding-clerk  to  Mr.  Garraway,  to  whom  the 
bankrupt  was  considerably  indebted,  went  to  the  bankrupt's  shop 
(to  try  to  get  his  master's  money),  and  found  it  shut  up ;  and  that  tke 
bankrupt  delivered  to  Smith  the  goods  in  the  declaration,  who  gave  a 
receipt  for  the  same  in  the  name  of  his  master,  and  sold  the  same  for 
bis  master's  use. 

It  was  objected  tbat  the  action  was  improperly  brought  against  the 
servant  Smith,  who  acted  wholly  in  this  matter  for  his  master,  and 
that  the  conversion  is  found  to  be  to  the  use  of  his  master,  which  is  the 
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gist  of  aa  action  of  trover.     After  two  ar^msots  at  the  bar,  the  court 
gave  Judgment  for  the  pltuntilf. 

Lee,  C.  J.  The  point  is,  whether  the  defendant  is  not  a  tortfeasor ; 
for  if  he  is  so,  no  authority  that  he  can  derive  from  bU  master  can 
excuse  him  ftom  being  liable  in  this  action. 

Hughes,  the  bankrupt^  had  no  right  to  deliver  these  goods  to  Smith ; 
the  gist  of  trover  is  the  detainer  or  disposal  of  goods  (which  are  the 
property  of  another)  wrongfully ;  and  it  is  found  that  the  defendant 
himself  disposed  of  them  to  liis  master's  use,  which  his  master  could 
give  him  no  aathority  to  do ;  and  this  is  a  conversion  in  Smith,  this 
disposal  beit^  hia  own  tortious  act ;  the  act  of  selling  the  goods  is  the 
conversion,  and  whether  to  the  use  of  himself  or  anotiier  it  makes  no 
difference.  I  am  very  well  satisfied  that  this  servant  has  done  wrong, 
and  that  no  authority  that  could  be  derived  from  his  master  before  or 
after  the  fact  can  excuse  him. 

The  finding  that  the  defendant  disposed  of  the  goods  for  hia  master's 
use  is  only  the  conclusion  of  the  Jui^-,  and  does  not  bind  the  cour^  the 
taking  upon  him  to  dispose  of  another's  property  is  the  tortious  act, 
and  the  pat  of  this  action. 

Judgmerafor  the  plaintiff  per  totam  euriam. 


STEPHENS  AMD  Others,  Assiombes  of  SPENSER  and  Ahotheb, 

Banksupts,  v.  ELWALL. 

In  the  Kimo's  Bench,  Jdne  5,  1815. 

[Repnrttd  m  4  Maide  jr  Sdngn,  35B.] 

Tbovsb  for  goods.    Flea :  Not  guilty.    At  the  trial  before  Le  Btani^ 

J.,  at  the  last  Lancaster  assizes,  the  case  was  tbis :  — 

The  bankrupts,  being  possessed  of  the  goods  In  question,  sold  them 
after  their  bankruptcy  to  one  Deane,  to  be  paid  for  by  bills  on  Heath- 
cote,  who  had  a  house  of  trade  in  London,  and  fbr  whom  Deane  bought 
the  goods.  Heathcot«  was  in  America,  and  tiie  defendant  was  his 
clerk,  and  conducted  the  business  of  the  house.  Deane  communicated 
to  the  defendant  information  of  the  purchase  on  the  day  it  waa  made, 
and  the  goods  were  aiterwards  delivered  to  the  defendant,  and  he  dis- 
posed of  tbem  by  sending  them  to  America  to  Heathoote.  No  demand 
was  made  upon  the  defendant  until  nearly  two  years,  after  the  purchase. 
The  learned  judge  inclined  to  think,  and  so  stated  to  the  jury,  that  if 
Che  defendant  was  acting  merely  as  the  clerk  of  Heathcote  he  was  not 
liable ;  but  if  he  was  transacting  business  for  himself,  though  in  the 
name  of  another,  then  he  would  be  liable.  The  Jury  found  a  verdict 
for  the  defendant.  And  upon  a  rule  rUai  obtained  in  the  last  term  for 
a  new  trial,  in  order  to  question  the  accnracy  of  the  learned  Judge's 
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direction  in  point  of  law,  Perkins  v.  Smitii  WS8  cited,  aod  it  was  con- 
tended that  tbe  defendant  being  a  tortfeasor,  do  authority  that  he 
ciould  derive  from  his  master  would  excuse  him  fVom  being  liable  in 
this  action. 

Parle,  who  now  showed  cause,  referred  to  tbe  report  of  Popkins  v. 
Smith,  ill  Sajer,  40,  and  said,  that  tbe  decision  went  too  far,  and  that 
it  had  not  been  approved  of  \>y  Lawrence,  J.,  wben  cited  to  him  on  the 
western  circuit,  and  he  took  this  difference,  that  there  tbe  defendant 
received  the  goods  with  knowledge  that  the  bankrupt  had  absconded 
and  shut  up  shop.  But  in  this  cose  no  demand  was  made  until  two 
jeora  after  the  purchase ;  therefore  it  would  be  a  great  hardship  if  the 
defendant  were  to  be  liable  iu  respecit  of  a  demand,  which  from  the 
lapse  of  time  it  is  impossible  to  comply  with. 

Topping  and  Sichardton,  contra.' 

Lord  Ellenborough,  C.  J.  The  only  question  is,  whether  this  is  ft 
conversion  in  the  clerk,  which  undoubtedly  was  so  in  the  master.  The 
clerk  acted  under  an  unavoidable  ignorance  and  for  his  master's  benefit 
when  he  sent  the  goods  to  his  master ;  but  nevertheless  hia  acts  may 
amount  to  a  conversion ;  for  a  person  is  guilty  of  a  conversion  who 
intermeddles  with  my  property  and  disposes  of  it,  and  it  is  no  answer 
tiiat  he  acted  under  authority  from  another,  who  bad  himself  no  author-, 
ity  to  dispose  of  it.  And  the  court  is  governed  by  the  principle  of  law, 
and  not  by  the  hardship  of  any  particular  case.  For  what  can  be  more 
hard  than  the  common  case  in  trespass,  where  a  servant  has  done  some 
act  in  assertion  of  his  master's  right,  that  he  shall  be  liable,  not  only 
jointly  with  his  master,  but  if  bis  master  cannot  satisfy  it,  for  every 
penny  of  the  whole  damage  ;  and  his  person  also  shall  be  liable  for  it ; 
and  what  ig  still  more,  that  he  shall  not  recover  contribution? 

Le  Blanc,  J.  I  think  the  rule  of  law  is  very  different  from  what  I 
considered  it  at  the  trial.  The  great  struggle  made  at  the  trial  was, 
whether  tbe  goods  were  for  Heathcote  or  not ;  but  that  makes  no  differ- 
ence if  the  defendant  converted  them.  And  here  was  a  conversion  by 
him  long  before  the  demand.  Per  Curiam.    JRvle  aisoZwfe.* 

*  Thfl  irgnment  for  the  plaintiff  it  omitted.  —  Bd. 

•  Cnuich  «.  White.  1  B.  N.  C.  414  :  Dxrira  v.  Temov,  8  Q.  E  448  ;  UtJUin  .*. 
Potter,  as  Q.  B.  D.  138 ;  Winter  «.  Bucks,  IT  T.  L.  B.  440,  4B  W.  B.  STi,  ■.  o. ;  Edgailj  f- 
Wbalu,  106HUS.30!;  Fluidcrs  v.  Colby,  S8  N.  H.  34;  Thorp  v.  Borline,  II  Johiu.  SS6; 
Elmore  t.  Brooki,  S  Helak.  4S  Aeeord,  ~  Ed. 
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GEEENTfAY  axd  Asothee  v.  FISHER. 

At  Nibi  Fftins,  cobam  Abbott,  C.  J.,  Apbil  20,  1824. 

[Reported  in  1  CarringtM  j-  Payne,  190.] 

Troteb  for  calico,  which  the  plaiDtiffs  had  iotnisted  for  sale  to  John 
aad  Henrj  Eccles,  vrho  bad  pledged  it  with  the  defeDdants  for  mooe; 
leDt.1 

It  appeared  that  one  of  the  defendatits,  named  Woodward,  was  a 
packer,  who  merely  shipped  the  goods,  and  though  he  made  affidavit 
at  the  custom-bouse  that  be  was  the  real  owner,  yet  it  appeared  that 
it  was  the  common  practice  for  packers  to  do  so,  they  considering 
themselves  to  have  a.  special  property  in  the  goods  at  the  time  of 
ehipmeDt. 

On  his  part,  therefore,  it  was  submitted  that  he  was  not  liable  in  an 
action  of  trover,  iDasmuch  as  be  only  acted  in  the  regular  discbai^ 
of  tus  duty ;  and  the  work  being  done  according  to  directions,  no 
wrong  in  the  transaction  between  other  pardes  would  affect  him.  If 
it  were  not  so,  every  porter  and  every  carrier  would  be  liable,  as  well 
'  as  a  packer. 

For  the  plaintiff  it  was  replied ;  All  persons  who  are  parties  to  tiie 
conversion  are  liable.  It  is  so  in  trespass.  The  question  ia,  whether 
Woodward  is  or  is  not,  by  law,  a  party  to  the  conversion.  If  the 
goods  still  remain  the  property  of  the  plaintiffs,  the  packer  is  liable.  It 
is  clear  that  if  a  pipe  of  wine  were  obtained  by  a  person  and  bottled 
off  by  his  seiTant,  and  sent  out,  trover  would  lie  against  both.  The 
case  of  Stephens  v,  Elwall  was  cited. 

Abbott,  C.  J.  On  the  part  of  Woodward  reliance  is  placed,  and  I 
think  properly,  on  the  circumstance  of  bis  acting  in  the  ordinary*  course 
of  his  business,  and  I  am  of  opinion  that  the  course  of  trade  in  this 
instance  furnishes  an  exception  to  tbe  general  rule.  The  distinction 
between  this  case  and  that  of  a  servant  is,  that  here  there  is  a  pnblio 
employment ;  and  as  to  a  carrier,  if,  while  he  has  the  goods,  there  be  a 
demand  and  refusal,  trover  will  lie ;  but  while  he  is  a  mere  conduit  pipe 
in  the  ordinary  course  of  trade,  I  think  he  is  not  liable.' 

The  fact  of  a  pledge  to  the  other  defendants  was  made  out  to  the 
satisfaction  of  tlie  Jur}'. 

Verdict  for  the  plaintiffs  against  all  except  Woodmard? 

1  A  part  uf  the  cau  relutiog  to  evidence  is  oniittai.  —  En. 

-  Sheridan  v.  New  Quay  Co.,  1  C,  B.  N.  S.  eiS,  64$ ;  Gurley  r.  AmisUad,  118 
Hast.  207  ;  H&naon  o.  Jacob,  98  Mo.  331  Acarrd.  —  Ed, 

*  Lenthold  v.  Furuhild,  35  Hinn.  99  (whent-inipector  innoc«nUy  Mtiating  Q» 
owner  of  an  elevator  in  niakiug  a  wrongfal  Bhipment ;  see  also  Fern  v.  Laatbold, 
3»  Hinu.  212,  2I7J  AecoTd. 

See  Lea  P.  Bajes,  13  C.  B.  SOS,  per  Willes,  J.;  Qanly  v.  Ledridge,  Ir.  R.  10  C  I> 
8S,  10-41,  45,  46.  — Ed. 
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FBANCIS  BOLLINS  and  Others,  Appell&kts,  v.  GEORGE 

FOWLEE  AMD  OiHEEa,   REspoiiDKins. 

Is  THB  House  of  Lord3,  Mat  7,  Jolt  6,  1875. 

[Reported  in  Laie  Ee/nrU,  7  Hume  of  Lordt,  757.] 

This  vas  sn  appeal  od  a  case  statetl,  on  whicli  the  Coart  of  Queen's 
Bench  had  given  judgment  for  Fovrlera,  the  plaintiffs  in  the  action, 
which  Judgment  had  lieen  affirmed  la  the  Exchequer  Chamber.' 

Fowler  &  Co.  were  merchants  at  Liverpool.  Hollins  &  Co.  carried 
on  the  business  of  cotton  brokers  there. 

In  December,  1869,  Fowler  <fe  Co.  instructed  their  broIierB,  Messrs. 
Bew,  to  sell  for  them  thirteen  bales  of  cotton.  A  person  named  Hill, 
a  clerk  to  H.  K.  Baylej',  a  cotton  broker  at  Liverpool,  proposed  a  pur* 
chase  on  his  master's  account.  Messrs.  Rew  refused  to  sell  unless  the 
name  of  a  responsible  person  was  given  as  the  purchaser.  Hill  then 
eaid  that  Baj'ley  was  bnj'ing  as  a  broker  for  Thomas  Seddon,  of  Bol- 
ton. The  inqnirieB  as  to  Mr.  fjeddon  being  quite  satisfactorj',  Messrs. 
Rew  forwarded  to  Fowlers,  their  principals,  a  sold  note,  in  these 
terms;  "Liverpool,  Dec.  18,  1869,  Messrs.  Fowler  Brothers.  We 
have  this  day  sold  on  }'oar  account  the  nndermentioncd  cotton." 
Then  came  the  description, "  Thirteen  bales  —  American  —  at  12d.,  per 
Minnesota,"  and  the  buyer's  name  was  given  thus :  "  Thomas  Seddon, 
per  H.  E.  Bayley."  The  payment  was  to  be  "  cash  within  t^n  days, 
less  1^  per  cent  discount."  A  counterpart  of  this  note  was  sent  to 
Bayley  himseir.  On  the  same  day  Bayley  sent  to  Messrs.  Rew  a  sam- 
pling and  delivery  order,  and  the  bales  were  delivered  to  him,  and 
removed  to  his  warchonse.  On  the  same  day,  also,  Messrs.  Rew  sent 
to  Bayley  the  following  note:  "Mr.  Thomas  Seddon,  per  Messrs.  H. 
E.  Bayley  &  Co.  Bought  fVom  Fowler  Brothers,  per  Rew  <fe  Freeman, 
brokers,  13  bales  American  cotton,  ex  Minnesota,  at  12d.  per  lb.,  sub- 
ject to  the  ml«s  and  regulations  of  the  Liverpool  Cotton  Brokers'  Asso- 
ciation. Pajrment  in  cash,  within  ten  days,  less  1(  per  cent  discount." 
On  the  23d  of  December,  H.  E.  Bayley,  being  thus  in  possession  of 
the  cotton,  offered  the  same  to  Francis  Hollins  (one  of  the  defendants), 
who  consented  to  purchase  the  thirteen  bales  at  11^.  per  pound,  and 
who  purchased  at  the  same  time  twenty-five  other  bales  of  cotton  from 
H.  K.  Bayley  on  the  same  terms.  Messrs.  Hollins,  under  the  usual 
form  of  order,  sampled  the  cotton  on  the  same  day.  They  had  on  that 
morning  received  a  messt^  from  Messrs  Micholls,  cotton  spinners  at 
Stockport  (for  whom  they  were  in  the  habit  of  purchasing  cotton),  stat- 
ing that  on  that  day  Mr.  Micholls  would  be  in  Liverpool  to  purchase 
oottoa  through  the  Messrs.  Hollins,  and  those  gentiemen  bad  bought 
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.[le  cotton  fh>in  H.  K.  Bayley  believing  U  to  be  of  the  sort  which  Messrs. 
Micliolla  would  require.  On  examining  the  cotton,  Mr.  Micbolb  agreed 
to  take  it.  Messrs.  HoUins  were  in  the  habit  of  thus  buying  cotton  in 
the  belief  that  their  customers  would  take  it  If  any  particular  cus- 
tomer did  not  take  to  the  cotton  thus  speculatively  purchased  for  him, 
Messrs.  Hollins  disposed  of  it  to  some  other  customer.  In  the  latter  part 
of  the  23d  of  December,  Bajlej  received  a  delivery  order  in  these 
terms:  "  Please  deliver  the  bearer  .  .  .  cotton,  ex  Minnesota,  at  lljd. 
per  Ih.,  bought  this  day  for  Miuholls  &  Co.,  Francis  Hollins  i*Co." 
The  thirteen  bales  were  delivered  on  the  following  morning  to  Messra. 
Hollins,  by  whom  they  were  at  once  forwarded  to  MichoUs  &  Co.,  at 
Stockport.  Bayley  received  the  price  of  the  cotton  from  Hollins  &  Co., 
which  was  repaid  by  Micbolls  &  Co.,  t<^ether  with  a  sum  for  commis- 
sion and  portera^,  the  defendants,  Messrs.  Uollins,  not  obtaining  a 
profit  on  ttie  cotton,  but  merely  receirtng  a  broker's  commission  on  its 
purchase. 

Messrs.  Fowler,  not  having  received  payment  for  the  cotton  at 
the  stipulated  time  (ten  days),  ap[dicd  to  Mr.  Seddon,  and  tlien 
learnt  that  he  had  never  employed  H.  K.  Bayley  to  purchase  cotton 
for  him.  Application  was  then  made  to  Messrs.  Hollins  for  the  bales 
of  ootton,  when  the  answer  given  was,  "  the  cotton  was  bought  by  one 
of  our  spinners,  Messrs.  Micbolls  &  Co.,  for  cash,  and  has  been  made 
into  yam  long  ago,  and  as  everything  is  settled  up,  we  I'cgret  we  cannot 
render  your  client  any  assistance."  The  action  for  trover  was  after- 
wards brought. 

The  cause  was  heard  before  Mr.  Justice  Willes,  at  the  Liverpool 
Spring  Assizes,  1870,  when  the  facts  above  stated  having  been  proved, 
the  learned  judge  left  two  questions  to  the  jury:  first,  whether  the 
thirteen  bales  in  question  had  been  bought  by  the  defendants  as  agents 
in  the  course  of  their  business  as  brokers ;  and,  secondly,  whether  they 
dealt  with  the  goods  as  ^eots  for  their  principals.  Both  questions  were 
answered  in  the  affirmative,  and  Mr,  Justice  WiUes  then  directed  the 
Terdict  to  be  entered  for  the  defendants,  reserving  leave  to  the  plaintifi^ 
to  move  to  enter  the  verdict  for  them. 

A  rule  was  afterwards  obtained  for  that  purpose,  and  on  the  25tfa  of 
November,  1870,  was  made  absolute.  On  appeal  to  the  Exdieqner 
Chamber,  the  judges  were  equally  divided  in  opinion,  and  so  the  judg- 
ment of  the  court  below  stood  aflSrmed. 

This  appeal  was  then  broiq^ht. 

The  Judges  were  summoned,  and  Mr.  Justice  Blackburn,  Mr.  JoBtice 
Mellor,  Mr.  Justice  Brett,  Mr.  Baron  Cleashy,  Mr.  Justice  Grove,  and 
Mr.  Baron  Amphlett,  attended.* 

The  Solicitor- General  (Sir  John  Sblker),  and  3A-.  HeracheH,  Q.  C, 
for  the  plaintiffs  in  error,  defendants  In  tiie  action. 

>  Mellor,  J.,  Gbotb,  J.,  and  Clxasbt,  B.,  eoacnrrtd  witli  Blacsbitbn,  J. 
&IIPBLKTT,  B.,  agreed  vitb  Brett,  S.    Tbeir  opiniont  sre  omitted,  u  well  u  tbi 
of  counsel.  — En 
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JUr.  Jotepk  Kay,  Q.  C,  and  Mr.  Bighorn  {Mr.  C.  SusmS,  Q.  C, 
with  them)  for  the  defeiidanta  in  error,  plaintiflb  in  the  actioa. 

Tbb  Lokd  Ciusczllob  proposed  the  foUoiriiig  question  to  thft 
judges : — 

Whether,  under  the  circumetauoeB  stated  in  the  Joint  case  on  appeal, 
the  respondents  (the  plaintifiis  in  the  action)  vere  entitled  to  have  a 
verdict  entered  for  them  for  the  value  of  the  thirteen  bales  of  cotton 
mentioned  in  the  declaration. 

B^CKBUBM,  J.  My  Lords,  it  appears  from  the  statement  in  the  case 
that  Fowlers,  the  plaintiffs,  had  delivered  into  the  aotual  custody  of 
Bayley,  a  broker,  thirteen  bales  of  cotton,  their  property,  they  believ- 
lag  that  they  had  sold  these  bales  to  Seddon,  through  Bayley,  as 
Seddoo's  broker,  after  they  had  refused  to  trust  Bayley  himself; 
mm!  believing  that  Bayley  was  the  agent  of  Seddon  to  receive  deUverj' ; 
eo  that  Fowlers  thought  that  they  were  transferring  the  property  to 
Seddon,  but  were  mistaken,  as  in  fact  Bayley  had  no  authority  ftom 
Seddon  either  to  purchase  or  to  take  delivery. 

Under  sueh  oircumstanoea  the  property  and  legal  right  to  the  posses- 
sion remained  in  Fowlers,  and  Bayley  could  not  (except  by  a  sale  in 
mai^et  overt)  confer  on  any  one,  however  innocent,  a  title  superior  to 
his  own.  He  could  not  do  it  under  the  Factors  Acts,  because  he  was 
not  intrastcd  by  the  plaintifib  as  their  agents ;  nor  could  he  do  it  as 
being  a  person  in  whom  the  property  bad  vested,  subject  to  being  di- 
vested by  the  pUuntiCEs,  for  do  property,  even  defeamble,  ever  passed 
fixHn  the  pluntiffs,  as  there  never  was  any  contract  with  any  one, 
though  they  erroneously  thought  there  was  one  with  Seddon. 

Ihese  points  were  decided,  as  I  think  rightly,  in  the  case  of  Hardman 
«.  Booth.* 

From  the  terms  of  reservation  (set  out  in  the  note  to  the  report  of 
the  present  case*),  it  appears  that  the  defendant  had  an  opportunity  to 
have  thai  case  reviewed  In  a  Court  of  Appeal,  if  so  advised,  for  it  is 
said  Uiai,  "  The  defendants  be  at  liberty  to  argue,  if  necessary,  that 
the  sale  by  Bayley  under  the  oircumatances  gave  a  good  title  to  a  bona 
fide  purchaser  for  value  without  notice."  The  Court  of  Queen's  Bench, 
being  bound  by  the  decision  of  a  court  of  co-ordinate  Jurisdiction,  oould 
not  so  hold ;  and  the  defendants  have  not  raised  the  point  for  a  Court 
of  Appeal 

I  proceed  to  Btat«  the  farther  facts. 

Hollins,  the  defendants,  as  brokers,  acting  for  Messrs.  Micholls,  and 
Messrs.  Micbolb,  as  customers,  acting  through  the  defendants  as 
brokers,  dealt  with  Bayley  in  a  manner  which  would  have  been  quite 
right,  if  Bayley  bad  been  an  honest  man,  or,  even  a  dishonest  man,  i( 
intrusted  by  the  plaiutifih  with  the  possession  of  the  goods,  as  an  agent, 
for  sale. 

And  the  defendants  and  MichoUs  were  both  innocent  of  any  knowl- 

1  H.  tC.  80S.  *  Law  Bep.  7  Q.  B.  620. 


.y  Google 


328  EOLLINS   V.   FOWLEB.  [CUAP.  H 

edge  of  any  Infirmitj'  in  Baylej's  title,  and  not  only  were  they  innocent, 
but  I  think  ttiere  is  notliJDg  amounting  even  to  evidence  of  Diligence 
on  the  part  of  the  defendants  in  dealing  witli  Bayley  witlioat  farthec 
Inquiry,  nor,  a  fortiori,  in  MichoUs  who  trasted  the  defendants  to  act 
for  him,  and  dealt  with  Bayley  because  the  defendants  selected  faim. 

Under  those  circumstances,  your  Lordships  ask  the  question,  wbethtr 
the  plaintiffs  were  entitled  to  have  a  veidict  entered  for  them  for  the 
value  of  the  thirteen  bales  of  cotton. 

And  I  answer  that  questioD  in  the  afflrmative.  However  hard  it  may 
be  on  those  who  deal  innocently  and  in  the  ordinary  course  of  business 
with  a  person  in  possession  of  goods,  yet,  as  long  as  the  law,  as  laid 
down  in  Hardman  v.  Booth,'  is  unimpeached,  I  think  it  is  clear  law, 
that  if  there  has  been  what  amounts  in  law  to  a  converuon  of  the 
plaintiffs  goods,  by  any  one,  however  innocent,  that  person  must  pay 
the  value  of  the  goods  to  the  real  owners,  the  i^aintifl^  See  Stephens 
V.  Klwall  and  Garland  v.  Carlisle.' 

And,  accordingly,  I  think  it  has  not  been  disputed  by  any  one,  that 
if  the  plaintiff  had  sued  Micholla,  who  has  worked  this  cotton  up  into 
yarn,  MichoUs  must  have  had  judgment  against  him  for  the  value  of 
the  cotton,  and  would  be  liable  to  pay  the  price  over  again,  though 
he  honestly  transmitted  the  price  to  the  defendants,  Holtins,  who 
honestly  handed  it  to  Bayley. 

And  I  take  it  that  if  the  defendants  have  done  what  amounts  in  law 
to  a  conversion,  they  also  must  be  liable  to  pay  the  plaintiffs. 

It  is  hard  on  them,  I  agree,  but  I  do  not  think  it  is  harder  than  it 
would  have  been  on  Micholla.  Indeed,  I  think,  that  if  the  plainti&b 
were  told  that  they  had  recourse,  at  their  option,  against  either  the 
broker  or  the  spinner,  they  might,  without  any  obvious  injustice,  have 
said :  Then  make  the  broker  pay,  for  he  went  to  Bayley's,  so  that  if 
there  is  any  fault  it  is  his. 

But  we  cannot  act  on  any  notions  of  hardship. 

When  a  loss  has  happened  through  the  r<^ery  of  an  insolvent,  it 
must  always  full  on  some  innocent  paity  ;  and  that  must  be  a  liardsbip. 
Had  the  Legislature  thought  Gt  to  make  a  sale  in  the  cotton-market  at 
Liverpool  equivalent  to  a  sale  in  market  overt,  the  loss  would  have 
fallen  on  the  plaintiffs.  As  it  is,  it  falls  on  any  one  who  has  done  what 
the  law  esteems  a  conversion. 

We  must,  I  apprehend,  in  such  cases  look  only  to  the  question,  whe- 
ther on  the  established  principles  of  law  the  complaining  party  makes 
out  that  the  loss  should  fall  on  the  innocent  defendant  rather  than  on 
himseir,  the  equally  innocent  plaintiff. 

If,  as  is  quito  possible,  the  changes  in  the  course  of  business  siuce 
the  principles  of  law  were  established  make  them  cause  great  hardships 
or  inconvenience,  it  is  the  province  of  the  L^ialature  to  alter  the  law. 
That  has  been  done  to  a  considerable  ext«nt  by  the  Factors  Acts,  and  it 
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may  be  expedient  to  extend  that  alterstion  farther,  bnt  those  Acta  have 
not  as  yet  been  extended  so  far  aa  to  embrace  the  case  of  any  one, 
Trhet^er  as  broker  or  othernise,  dealing  nith  a  person  in  the  position 
of  Bayley  in  this  case.  And  I  apprehend  yonr  Lordships  will  not,  in 
yonr  judicial  capacity,  depart  ttom  the  established  principles  of  law  to 
meet  the  hardship  of  a  particular  case,  even  if  you  were  so  convinced 
of  that  hardship  as  to  be  willing  in  your  legislative  capacity  to  concur 
Id  a  change  of  the  law  in  future.  Bnt  this  leaves  open  what  I  take  it  is 
the  real  qaestion  in  this  case,  viz.,  whether  what  the  defendants  did 
amounts  on  the  established  piinciples  of  law  to  a  conversion. 

I  own  that  it  is  not  always  easy  to  say  what  does  and  what  does  not 
smonnt  to  a  conversion.  I  agree  with  what  is  said  by  my  Brother 
Brett  in  his  judgment  below,  that  in  all  cases  where  we  bave  to  apply 
legal  principles  to  facts,  there  are  found  many  cases  abont  which  there 
can  be  no  doubt,  some  being  clear  for  the  plaintiff,  and  some  clear  for 
tbe  defendant,  and  that  the  difficnlties  arise  in  doubtfXil  cases  on  the 
border  line  between  the  two. 

I  think  many  cases  which  at  first  seem  difficult  are  solved  if  the 
nature  of  the  action  is  remembered. 

Lord  Mansfield  says,  in  Cooper  v.  Chitty :  *  "  The  bare  defining  of 
this  kind  of  actjon  and  the  grounds  upon  which  a  plaintiff  is  entitled 
to  recover  in  it,  will  go  a  great  way  towards  the  understanding,  and 
oonsequentlj'  the  solution,  of  the  question  in  this  particular  case.  In 
form  it  is  a  fiction,  in  substaace,  a  remedy  to  recover  the  value  of  per- 
sonal chattels  wrongfully  converted  by  anotlier  to  his  own  use.  The 
form  aupposea  the  defendant  may  have  come  lawfully  by  the  poasessioD 
of  the  goods.  This  action  lies,  and  has  been  brought  in  many  cases 
where  in  truth  tbe  defendant  has  got  the  possession  lawfully.  When 
the  defendant  takes  them  wrongniUj',  and  by  trespass,  the  plaintiff,  if 
he  thinks  fit  to  bring  this  action,  waives  the  trespass,  and  admits  the 
possession  to  have  been  lawfully  gotten." 

It  is  generally  laid  down  that  any  act  which  is  an  interference  with 
tbe  dominion  and  right  of  property  of  the  plaintiff  Is  a  conversion,  but 
tbie  requires  some  qualification. 

From  the  nature  of  the  action,  as  explained  by  Lord  Mansfield,  it 
follows  tliat  it  inast  be  an  interference  with  the  property  which  would 
not,  as  i^inst  the  true  owner,  be  Justified,  or  at  least  excused,  in  one 
who  came  lawfully  into  the  possession  of  the  goods. 

And  in  considering  whether  the  act  is  excused  against  the  true  owner 
it  often  becomes  important  to  know  whether  the  person,  doing  what  is 
charged  as  a  conversion,  had  notice  of  the  plaintiffs  title. 

There  are  some  acts  which  from  their  nature  are  necessarily  a  con- 
version, whether  there  was  notice  of  the  plaintiffs  title  or  not.  There 
are  others  which  if  done  in  a  bona  fide  ignorance  of  the  plaintiff's  title 
are  excased,  ttwugh  if  done  in  disregard  of  a  title  of  which  there  was 
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Dotice  they  would  be  a,  coDvereioti.  And  thie,  I  think,  La  borne  oat  by 
the  decided  cases.  Thus  a  demand  and  refusal  ia  always  evidence  of 
a  conversion,  ir  the  refVisal  Ls  in  disregard  of  the  plaiDtteTs  title,  and 
for  the  purpose  of  claimit^  the  goods  either  for  the  defendant  or  a 
third  person,  it  is  a  conversion.  If  the  reAisal  ia  by  a  person  who 
does  not  know  the  plaintiff's  tide,  and  haviog  a  bona, fide  donbt  as  to 
the  title  to  the  goods,  detains  them  for  a  reasonable  time,  for  clearing 
up  that  doubt,  it  ia  not  a  conversion ;  see  Isaac  u.  Clarke,'  Vanghan  t>. 
,Watt.  The  principle  being,  as  I  apprehend,  that  the  detention,  which 
is  an  interference  with  the  dominion  of  the  tnie  owner,  is,  under  sach 
drcumstances  excused,  if  not  Justified. 

So  the  finder  of  goods  is  juetiBed  in  taking  steps  for  tiieir  protection 
and  safe  custody  till  he  finds  the  true  owner.  And  therefore  it  ia  no 
conversion  if  he  honafiSx  removes  them  to  a  place  of  security.  And 
so  far  the  general  statement  that  an  asportation  is  a  oonveraion  most 
be  qualified. 

I  cannot  find  it  anywhere  distinctly  laid  down,  but  I  submit  to  your 
Lordships  that  on  principle,  one  who  deals  with  goods  at  Uie  request  of 
the  person  who  has  the  aotual  custody  of  them,  in  the  bonajide  belief 
that  the  custodier  is  the  true  owner,  or  has  the  authority  of  the  true 
owner,  should  be  excused  for  what  he  does  if  t^e  act  is  of  such  a 
nature  as  would  be  excused  if  done  by  the  authority  of  the  person  in 
possession,  if  he  was  a  finder  of  the  goods,  or  intrusted  with  their 
custody. 

I  do  not  mean  to  say  that  this  is  the  extreme  limit  of  the  excuse,  but 
it  is  a  principle  that  will  embrace  most  of  the  coses  which  have  been 
suggested  as  difficulties. 

Thus  a  warehouseman  with  whom  goods  have  been  deposited  is 
guilty  of  no  conversion  by  keeping  thetn,  or  restoring  them  to  the  per- 
son who  deposited  them  with  him,  though  that  person  turns  out  to  have 
had  no  authority  ftom  the  true  owner ;  see  Heald  v.  Carey,'  Alexander 
V.  Southey. 

And  the  same  principle  would  apply  to  the  cases  alluded  to  by  my 
Brother  Hannen  in  his  judgment  in  the  court  below,  of  persona  "  act- 
ing in  a  subsidiary  character,  like  that  of  a  person  who  has  tiie  goods 
of  a  person  employing  him  to  carrj'  them,  or  a  care-tAker,  such  as  a 
wharfinger."  It  will  enable  ns  also  to  answer  a  question  pnt  during 
the  argument  at  your  Lordships'  bar.  It  was  said :  '*  Suppose  that  the 
defendant  had  sent  the  delivery  order  to  Micholls,  who  had  handed  it 
to  the  railway  company,  requesting  them  by  means  of  it  to  procure  tlie 
goods  in  Liverpool  and  carry  them  to  Stockport,  and  tiie  railway  ooni- 
pany  had  done  so,  would  tlie  railway  company  have  been  guilty  of  a 


I  apprehend  the  company  would  not,  for  merely  to  transfer  the  custody 
of  goods  from  a  warehouse  at  Liverpool  to  one  at  Stockport,  iaprima/acU 
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an  act  justtflnbie  in  any  one  who  has  the  lawful  custody  of  Ifae  goods  aS' 
a  finder,  or  baQee,  and  the  railway  oompany,  in  the  case  sopposed,  would 
be  in  complete  ignorance  that  more  waa  done.  But  if  the  railway  ooiit> 
pany,  in  the  case  soppoaeJ,  conld  have  been  fixed  with  knowledge  ttut 
more  was  done  than  merely  changing  the  custody,  and  knew  that  the 
company's  servantB  were  transferring  the  property  from  one  who  had  it 
in  fact  to  another  who  was  going  to  use  it  up,  the  question  would  be 
nearly  the  same  aa  that  in  the  present  case.  It  would,  however,  be 
very  difficult,  if  not  impossible,  to  fix  a  railway  company  with  snob 
knowledge. 

And  oc  the  same  principle  I  take  it  the  mling  of  Lord  Tenterden  in 
Greenway  v.  Fisher  may  be  snpportefl ;  for  the  packer  was  merely  giv- 
ing facilities  for  the  transport  of  the  goods  from  one  place  to  another, 
and  was  ignorant  of  the  circumstances  which  made  it  wrong  against 
tlie  true  owner  to  remove  the  goods,  ttiougb  I  admit  that  his  decision  is 
not  pat  by  Lord  Tenterden  on  this  ground,  but  on  that  of  the  packer's 
beii^  a  public  employment,  which  1  think  my  Brother  Brett^  in  hia  judg' 
ment  below,  correctly  shows  to  be  a  mistaken  ground ;  I  think  the  pat> 
lie  nature  of  his  employment  was  stixuig  evidence  that  be  was  doing  no 
more  than  asuat  in  the  cliange  of  custody,  which  was,  on  the  principle 
suggested,  excused  in  one  ignorant  of  ail  that  made  the  change  of 
custody  wrongful,  but  I  do  not  see  how  in  itself  it  made  any  difi'erence. 
A  packer  is  not,  like  a  carrier  or  inn-keeper,  bound  to  receive  all  goods' 
brought  to  him. 

I  think,  however,  it  is  but  candid  to  admit  that  the  principle  I  bar* 
submitted  to  your  Lordships,  though  it  will  solve  a  great  many  diSloul- 
ties,  will  not  solve  all. 

In  Gomyns'  Digest '  it  is  aaid,  "  If  a  man  deliver  tiie  onta  of  anoUier 
'to  B.  to  be  made  oatmeal,  and  the  owner  afterwards  prohibits  htm,  yet 
B.  makes  the  oatmeal,  this  is  a  conversion."     J'er  Berkl}-,  1638. 

To  this  every  one  would  agree ;  but  suppose  the  miller  hnd  honestly 
gTMind  the  oats  and  delivered  the  meal  to  the  person  who  brought  the 
oats  to  him  before  he  even  heard  of  the  tme  owner.  How  would  the  law  - 
be  then?  Or,  suppose  the  plaintiffs  in  the  case  at  your  Lordships'  bar 
had,  for  some  reason,  brought  the  action  against  Micholls'  men  who 
assisted  in  turning  this  cotton  into  twist?  The  prineiple  I  have  sug- 
gested would  hardly  excoae  such  conversions ;  and  yet  I  feel  that  it 
would  be  hard  on  them  to  hold  them  liable.  If  ever  such  a  question 
comes  before  me,  I  will  endeavor  to  answer  it  I  think  it  is  not  neces- 
sary now  to  do  80 ;  for  I  think  that  what  the  defendants  are  found  to 
have  done  in  the  present  case  amounts  to  a  conversion,  and  is  not  in 
any  way  excused. 

I  do  not  rely  on  the  ground,  taken  in  the  earlier  part  of  my  Brother 
Clessby's  Judgment  below,  that  the  detfendants  themselves  were  the 
parchasers  ttoro  Bayley,  for  though,  if  it  were  left  to  me  to  draw  infer> 
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ences  of  fact,  I  sboold  draw  that  inference,  I  donbt  if  it  is  open  to 
me  BO  to  do  after  the  finding  of  the  jnry  affirming  that  the  defendants 
were  agents.  But  tiioagh  it  is  to  be  taken  in  favor  of  the  defendants 
tJiat  they  acted  tliroughoat  aa  brokers,  and  only  as  brokers,  C:fr  MichoIIs, 
I  still  think  them  gnilty  of  a  conversion. 

The  case  against  them  does  not  rest  on  tbeir  having  merely  entered 
into  a  contnwit  with  Bayley,  or  merely  having  assisted  in  changing  the 
^  custody  of  the  goods,  but  on  their  having  done  bottL  They  knowingly 
and  intentionally  assisted  in  transferring  the  dominion  and  property  in 
the  goods  to  MichoIIs,  that  MichoIIs  might  dispose  of  them  as  tbeir 
own,  and  &e  plalntiS^  never  got  them  back.  It  ia  trae  they  did  it  aa 
brokers  for  MichoIIs,  and  not  for  any  benefit  for  themselves ;  but  that 
ie  not  material ;  see  Parker  v,  Godin.  There,  "  the  jnry  (oonaidering 
the  defendant  acted  only  as  a  friend,  and  that  it  would  be  hard  to  pun- 
ish him)  found  a  verdict  for  the  defendant  But  upon  application  to 
the  oonrt,  a  new  trial  was  granted,  upon  the  foct  of  its  being  an  actnal 
conversion  in  the  defendant,  notwithstanding  he  did  not  apply  the  money 
to  hb  own  use." 

No  doubt  in  that  case  the  IHend,  it  may  be  inferred,  knew  of  the  bank- 
ruptcy, and  was  tbcrefore  not  an  innocent  party.  But  that  remark  will 
not  apply  to  Stephens  v.  Elwall,  where  Lord  Ellenborough  says :  "  The 
clerk  acted  under  an  nnavoidable  ignorance  and  for  hia  master's  benefit 
when  he  sent  the  goods  to  his  master,  but  nevertheless  his  acts  may 
amount  to  a  conversion ;  for  a  person  is  guilty  of  a  conversion  who 
intenneddles  with  my  property  and  disposes  of  It,  and  it  is  no  answer 
that  he  acted  under  authority  from  anoUier,  who  had  himself  no  authority 
to  dispose  of  it"  No  case  harder  than  that  of  the  defendant  in  Ste- 
phens V.  Elwall  can  well  be  imagined,  naless,  perhaps,  that  of  a  sheriff 
who  seized  the  goods  which,  in  consequence  of  a  secret  act  of  bank- 
ruptcy,  had  become  the  goods  of  the  assignees.  He  was  liable  to  them 
in  trover ;  see  Garland  v.  Carlisle.'  The  L^islatnre  altered  the  l&w  to 
avoid  that  hardship,  making  the  loss  in  future  fall  on  the  assignees ; 
and  the  Legislature  may,  to  avoid  the  hardship  on  persons  situated  tike 
the  defendants,  extend  the  protection  now  given  to  purchasers  in  market 
overt,  and  to  persons  dealing  with  agents  intrusted  under  the  Factors 
Acta,  to  brokers  dealing  with  any  one  in  the  ordinary  markets.  Those 
who  agree  with  the  opinion  expressed  by  the  Lord  Chief  Baron  *  that 
it  is  unreasonable  and  unjust  that  they  should  be  bound,  at  their  peril, 
to  inquire  into  the  title  of  the  sellei-s  with  whom  they  deal,  would  sup- 
port an  alteration  of  the  law  to  that  effect.  Many,  having  regard  to 
the  interest  of  the  true  owners  of  goods,  would  object  to  it.  But  I 
think  that  the  law,  as  it  exists,  does  not  protect  such  brokers. 

The  conversion  in  the  case  of  Stephens  v.  Elwall  consisted  in  assist- 
ing in  transferring  the  goods  fhim  Deane  to  the  defendant's  master  in 
America,  with  intent  to  transfer  Deane's  de/ado  property  to  the  defentt 
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an^s  maater.  Deaae's  title  was  bad  against  the  pUinttflfe,  who  wera 
assignees  of  Spencer,  becanae  he  had  boaght  them  b-om  Spencer 
after  an  act  of  bankruptcy,  though  of  that  ttie  defeadaat  was  ignorant, 
QDBvoidably  ignorant,  sajs  Lord  Ellenborongh. 

The  conversion  in  the  present  case  oonaiats  in,  by  means  of  the 
delivery  order,  transferring  the  goods  ttom  Bayley  to  Micholla  with 
intent  to  transfer  de  faeta  Bayley'e  property  to  Uicholls.  Bajley's 
title  was  Itad  against  the  now  plaintifib,  though  of  that  the  defendants 
were  ignorant.  I  can  see  no  possible  distJDctJon  between  the  two 
cases.  No  doubt  Stephens  v.  Elwall  may  be  ovemiled  in  this  House, 
but  I  do  not  think  it  wrong,  and  no  decision  cited,  or  of  which  I  am 
aware,  seems  to  me  in  conflict  with  it.  Boss  v.  Johnson,  cited  by  niy 
Brother  Brett,  is  not  in  point.  There  the  defendant  had  received  goods 
as  plaintiff's  warehousemen.  They  were  lost,  and  the  ruling  of  the 
court  was,  that  though  an  action  might  lie  for  negligence,  if  there  was 
any,  there  was  no  conversion. 

The  Lancashire  Wagon  Company  v.  Fitzhugh  *  was  an  action  for  the 
injur]-  to  the  reversionary  interest  of  the  pl^ntifliB  in  certain  goods  let 
to  one  Pell  for  a  term.  The  sheriD'  had  seized  and  sold  those  goods 
nnder  an  execuUon  i^ainst  Pell.  He  had  a  right  to  sell  Pell's  limited 
interest,  but  none  to  sell  the  plaintiff's  interest,  and  the  qnestion  raised, 
or  at  least  intended  to  be  raised,  on  the  record  was,  whether  the  sheriff 
haii  done  anything  injurions  to  plaintifft'  interest  I  have  failed  to 
see  how  the  decision  bears  upon  the  point  now  in  dispute,  except  Id  ao 
far  as  the  decision,  that  though  a  sale  is  no  conversion,  a  sale  and 
delivery  to  one  who  uses  the  goods  is,  makes  against  the  defendants. 

I  need  hardly  say,  that  where  there  has  been  so  great  a  difference  of 
Judicial  opinion,  I  express  my  opinion  with  diffidence ;  but  the  reasons 
I  have  given  lead  me  to  form  the  opinion  I  have  expressed,  and  I  tbeTC> 
fore  answer  your  Lordships'  question  in  the  alflrmative. 

Brett,  J.  In  the  judgment  which  in  this  case  I  delivered  In  the 
Exchequer  Chamber,  I  endeavored  to  fix  exactly  the  question  which 
had  to  be  determined.  I  did  so  because  I  thought,  vrith  deference,  that 
it  had  been  overlooked  in  the  judgments  given  in  the  Court  of  Queen's 
Bench.  I  venture  again  to  draw  attention  particularly  to  the  same 
point,  because  I  tbtnk  it  has  been  disregarded  by  some  of  the  Judges 
in  the  Exchequer  Chamber.  In  the  Queen's  Bench,  Heilor,  J.,  says: 
*'  It  is  needless  to  consider  now,  whether  if  the  defendant  Hollins  had 
expresslj'  purchased  these  goods  for  Micholla,  Lucas,  &  Co.,  be  would 
have  had  a  good  defence  to  this  action,  because  that  point  did  not,  in 
fact,  arise.  It  would  seem  that  these  goods  were  bought  on  epecuta- 
tion,  Ac.  Then,  the  defendant,  being  alone  responsible  to  the  seller, 
deals  with  the  goods  by  selling  them  to  a  third  party."  Lush,  J.,  aays : 
*'  It  is  quite  unnecessary  to  consider  what  the  defendant's  liability  wootd 
have  been  if  he  had  bought  for  a  prindpal,  because  it  ia  clear  tha*  >«» 
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bought  on  hia  own  account  and  then  scdd  the  goods."  Hannen,  J., 
sK}'s ;  '^  This  is  not  the  case  of  a  mere  broker  dealing  with  the  goods 
in  that  character.  For  if  Bajley  had  had  the  title  in  him  to  sell  this 
commoditj,  the  actual  propei-ty  in  the  goods  would  have  been  in  the 
defendants."  Each  of  the  judges  baaea  his  decision  on  au  interpreta* 
tion  of  tiie  evidence  by  which  he  concludes  that  Hollins  bought  as  a 
principal  from  Bayley,  and  sold  as  a  principal  to  Micbolls  &  Co. 

Martin,  B.,  in  the  Exchequer  Chamber,  interprets  the  finding  of  the 
jury  to  mean  "  that  cotton-brokers  deal  with  ootton  in  the  same  manner 
as  the  defendants  dealt  with  this  ootton.  For  no  man,  he  says,  can 
doubt  but  that  the  defendants  bought  the  goods  as  priucipals  from 
Bayley ;  secondly,  that  they  dealt  with  them  only  as  ageola  to  their 
principal.  This  finding  is  in  my  judgment  immaterial ;  whether  a  man 
who  deals  wrongfully  vritii  my  goods  be  an  agent  or  principal  seems  to 
me  to  be  of  no  consequence."  In  another  part,  he  says :  "  la  one 
sense  the  finding  was  correct ;  I  have  no  doubt  the  defendants  througfa- 
ont  meant  to  act  as  brokers ;  but  in  another  sense  I  think  it  incorrect. 
I  think  the  foots  show  a  sale  by  Bayley  to  the  defendants,  and  a  re-sale 
by  them  to  Micholla  &  Co."  This  Judgment  either  relies  upon  thsit  last 
interpretation  of  the  facts,  or  upon  a  proposition  of  law,  that  every  agent 
who  deals  with  another  person's  property,  in  the  sense  of  having  it  in 
his  possession  for  any  other  purpose  than  holding  it  for  the  true  owner, 
is,  by  the  mere  fitct  of  so  doing,  liable  to  the  true  owner  in  trover. 
Cleasby,  B.,  founds  bis  Judgment  on  this:  "It  was  therefore  in  this 
right,  as  the  persona  entitled  to  tJie  possession  of  the  cotton  as  buyers 
from  Bayley,  that  the  defendants  obtained  possession  of  it  for  the  pur- 
pose  of  transferring  the  property  in  it  to  their  principals,  Micholls  &  Co., 
and  this  dealing  with  the  property  appears  to  be  a  cleat  conversion  npoa 
all  the  authorities.  The  defendants  acted  as  brokers,  but  t>om  the  cir- 
cumstances attending  the  contract  they  became  themselves  interested 
in  it."  This  judgment  seems  to  be  founded  on  the  view  that  the  defend- 
ants became  principals  In  the  purchase  of  the  cotton  so  as  to  buy  as 
principals  ftT>m  Bayley  and  sell  as  principals  to  MicfaoUs  &  Co.  It  is 
because  oil  these  Judgments  are  founded  upon  the  same  interpretation 
of  the  evidence,  and  of  the  findings  of  the  Jury,  that  I  venture,  as  I 
have  said,  to  call  particular  attention  to  the  direcUon  of  Willea,  J.,  to 
the  findings  of  the  Jurj-,  and  to  the  form  of  the  leave  reserved.  They 
can  be  best  underatood  by  considering  the  course  of  business  with  which 
the  judge  and  jury  were  dealing.    What  is  that  course  of  business? 

Liverpool  is  the  cotton  mart  for  Lancashire  and  Yorkdiire.  ALiver- 
pool  cotton  broker  instructed  to  purchase  makes  contracts  in  Liverpool 
for  the  purchase  of  cotton  by  bis  clients  in  the  country  districts.  He 
informs  his  country'  client  of  the  completion  <^  the  contract  foj'  a  bought 
note  forwarded  to  htm  in  the  countn'.  The  cotton  is  at  the  time  of  the 
eontract  usually  warehoused  in  Liverpool.  If  the  ootton  has  been 
bought  by  sample,  or  according  to  one  of  the  Liverpool  known  enumcr' 
atioDS  of  kind  or  quality,  the  country  client  may  desire  to  e 
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opiDion  on  the  cotton  purchased  fbr  him.  7f  so,  be  requests  tbc  broker 
to  obtain  for  him  a  bulk  sample,  which  the  broker  lioes,  and  forwards 
it.  Again,  the  countr}-  client  does  not  require  immediate  deliver)'  H'oin 
the  Liverpool  warehouse ;  but  when  later  he  does,  he  requests  liis  broker 
to  forward  the  cotton.  The  broker  then  obtains  or  signs  a  deliver}- 
order,  and  by  a  carter  receives  deliver}-  fVom  the  wsi-ehouse,  and  for- 
wards the  cotton  to  a  Liverpool  railnaj'  station.  This  is  done  generally 
sfter  the  broker  has  had  many  transactions  in  cotton  passing  through 
his  hands  for  other  clients.  It  is  an  addition  to  the  more  regular  busi- 
sees  of  brokers,  which  Liverpool  cotton  brokers  have  undertaken.  It 
was  in  order  to  test  the  legal  effect  of  this  new  course  of  business,  and 
tbe  liability  of  the  brokers  who  carry  it  on,  in  the  case  of  tlje  immediate 
aeller,  through  them  of  the  cotton,  Iicing  fraudulent  or  unauthorized  to 
sell  the  cotton,  but  such  defect  lieing  unknown  to  the  broker,  that 
"Willea,  J.,  lefl  two  questions  to  a  Liverpool  special  jury,  first,  whether 
the  thirteen  bales  were  bought  by  the  defendants  as  agents  in  the 
course  of  their  business  as  brokers ;  and,  secondly,  whether  they  dealt 
witli  the  goods  only  as  agents  for  their  principals.  When  a  question  in 
tbe  form  of  either  of  these  is  put  to  a  Jur)',  there  is,  of  course,  alwa}'s 
the  antithetical  proposition,  perfectly  well  understood  by  the  jury,  and 
the  facts  material  to  which  are  discussed  by  the  judge  in  summing  np 
the  evidence.  The  real  expansion,  then,  of  the  questions,  as  applied 
to  the  course  of  business  and  ita  effect,  was,  first,  did  the  defendants 
make  ttie  contract  as  agents  for  principals,  i.  e.,  acting  merely  as 
brokers  to  make  a  contract,  or  did  they  buy  from  one  and  sell  to  the 
other :  and,  secondly,  did  the  defendant  take  and  make  delivery  with 
reference  to  a  contract  between  two  parties,  that  is  to  say,  with  a  view 
to  bind  the  contract  to  speciQc  goods,  or  to  pass  the  property  in  goods 
from  one  partj-  to  the  other,  or  were  they  simply  acting  as  agents  o( 
a  person  to  whom  goods  were  assumed  already  to  belong,  to  forward 
his  own  goods  to  him.  The  alternative  propositions  must  have  been 
Just  as  much  before  the  jury  as  the  primarj-  ones,  expressly  reported  to 
the  court  by  the  judge.  That  this  was  the  meaning  intended  by  the 
judge  and  understood  by  the  jury  seems  to  me  plain  from  the  terms  of 
the  leave  reaerved,  which  are  that  the  verdict  may  be  entered  for  the 
plaintiflb,  if  the  defendants,  ha^-ing  acted  throughout  honestly,  in  the 
ordinary  conrse  of  business,  having  bought  and  paid  for  the  cotton  only 
as  agents  for  Micholls,  Lucas  &  Co.,  and  liaving  dealt  with  the  goods 
only  as  i^nts  to  forward  them,  were  answerable  for  tbe  value  of  the 
thirteen  bales  of  cotton  as  having  converted  them  to  their  own  use.  I 
ventnre  to  say  and  to  press  npon  your  Lordships  that,  npon  such  a 
reserved  leave,  which  cannot  be  i-eserved  without  the  oonsent  of  both 
parties  to  the  suit  to  its  terms,  neither  the  Court  of  Queen's  Bench,  nor 
the  judges  in  the  Exchequer  Chamber,  had  any  right  to  put  npon  the 
questions,  answer,  or  evidence,  any  other  interpretation  than  that  which 
b  pat  by  the  leave  reserved,  and  I  venture  to  repeat  that,  otherwise, 
parties  will  not  consent  that  leave  should  be  rcsen-ed.    Yet  every  (hw 
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of  the  jadgmeats  to  which  I  have  referred  otherwise  interprets  both  tbe 
questioDS  aud  the  evideoce,  and  resolves  that  the  evidence  proved  pre- 
ciselj-  tbe  propositMins  which  tbe  jury  negatived,  and  ia  iDConsistent 
with  the  propositions  which  tbe  jury  ^rmed.  And  far  from  agreeii^ 
with  the  learned  judges  who  thus  pronounce  the  verdict  to  be  contr&i^- 
to  the  evidence,  I  humbly  i^ree  with  Willes,  J.,  who  was  satisBed  with 
the  verdict,  that  in  truth  and  in  fact  the  verdict  was  right,  that  tbe 
defendants  did  make  tbe  contract  for  principals,  and  that  in  forwarding 
the  cotton  they  had  no  question  of  property  in  their  mind.  If  any 
property  in  this  cotton  could  have  passed,  it  would  have  passed  by  tbe 
contract,  and  not  by  the  subsequent  forwarding.  It  is  imposuble  to 
my  mind  to  suppose  that  Willes,  J.,  could  have  reserved  a  question  of 
law  for  the  opinion  of  tbe  court,  if  the  questions  left  by  him,  or  the  evi- 
dence, could  be  interpreted  aa  they  have  been  in  those  Judgments.  To 
hold  as  tbe  judges  have  held,  is  either  to  hold  that  tbe  jurors  have 
answered  the  questions  wrongly,  or  that  the  questions  were  immaterial ; 
in  one  case,  that  the  verdict  was  against  the  evidence,  in  the  other  that 
Willes,  J.,  notwithstanding  the  answers,  ought  to  have  directed  tbe  ver- 
dict to  be  entered  for  tbe  plaintiOa,  and  therefore  was  guilty  of  misdi- 
rection. Yet  the  Court  of  Queen's  Bench  refused  to  grant  a  rule  as  for 
misdirection,  or  aa  for  a  verdict  against  evidence,  and  confined  the  dis- 
cussion to  whether  tbe  verdict  should  be  entered  for  the  plaintifl's  on 
a  count  in  trover,  on  the  assumption,  as  I  submit,  that  tbe  interpre- 
tations put  upon  the  questious  of  the  Judge  and  Ihe  answers  of  the  jury, 
by  the  leave,  are  correct  I  submit,  therefore,  that  tbe  very  foundation 
of  this  case  is  that  the  defendants  made  tbe  contract  as  agents  and 
brokers  only,  and  that  they  did  not  buy  or  sell  as  principals,  and  that 
in  obtaining  the  sampling  order  and  sample,  and  in  obtidning  or  signii^ 
the  delivery  order,  and  in  receiving  and  forwarding  the  cotton,  they 
acted,  so  far  as  knowledge  or  recollection  and  iutention  went,  merely 
as  agents  for  MichoUs,  Lucas  &  Co.,  to  examine  for  them,  to  receive 
for  them,  to  forward  to  them,  goods  assumed  at  the  time  to  be  their 
goods  without  any  reference  to  the  contract  by  which  the  goods  became 
theirs.  The  question  of  law  is,  whether  such  dealing  with  goods  can 
lay  a  mere  agent  open  to  an  action  of  trover.  The  question  in  business, 
and  it  is  a  most  important  one  for  Liverpool,  Is,  whether  the  cotton 
brokers  of  Liverpool  may  with  safety,  so  long  as  they  do  no  more,  add 
to  tbeir  proper  function  of  brokers  the  business  of  forwarding  cotton  to 
the  Liverpool  stations  for  their  clients.  If  they  may,  it  seems  to  be  an 
addition  to  their  business  of  mere  brokers  innocent  as  regards  others, 
and  convenient  for  them  and  their  clients.  If  the  brokers  may  not 
safely  perform  this  small  function  of  forwarding  to  the  station,  another 
agent  must  be  introduced  by  tbe  country  principal  to  do  it,  to  the  great 
inconvenience  of  such  principal. 

The  real  question,  which  I  cannot  doubt  it  was  the  intention  of  Justice 
Willes  to  have  discussed,  is,  whether  every  actoal  dealing  with  a  chat- 
tel in  a  manner  inconsistent  with  the  right  of  a  true  owner  gives  to 
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the  true  pwner  a  right  of  action  in  trover  ftg&iDst  ever}'  person  so 
dealing,  except  a  common  carrier,  oc  whether  the  dealing  with  the 
chattel,  in  order  to  support  against  him  vho  has  dealt  viih  it  an 
acUon  of  trover.,  must  not  lie  with  intention  to  interfere  with  the  prop- 
erty in  the  chattel.  I  believe  that  be  desired  to  have  set  at  rest  the 
divei^nce  of  opinion  on  this  point  between  Baron  Martin  and  the 
other  barons  in  the  case  of  Burroughea  v.  Bajne.  In  that  case  Baron 
Martin  says:  "But  the  word  'conversion,'  by  a  long  course  of  prac- 
tice, has  acquired  a  technical  meaning.  It  means  detaining  goods  bo  as 
to  deprive  the  person  entitled  to  the  poasesaion  of  them  of  his  domin- 
ion over  thera."  Farther  on  be  explains  what  he  Intends  by  this.  He 
quotes  trova  the  Judgment  of  Alderson,  B.,  in  Fouldes  v.  WiUoughby, 
thus :  "  Anj-  asportation  of  a  chattel  for  the  use  of  the  defendant  or  a 
third  person  amounts  to  a  conversion,  for  this  simple  reason,  that  it  is 
an  act  inconsistent  with  the  general  right  of  dominion  which  the  owner 
of  the  chattel  has  in  ll,  who  is  entitled  to  the  use  of  it  at  all  times 
and  in  all  places.  When,  therefore,  a  man  takes  that  chattel,  either 
for  the  use  of  himself  or  another,  it  is  a  conversion."  "I,"  says 
Martin,  B.,  "entirely  accede  to  ttiis  view  of  the  law,  which  is  simple  and 
of  easy  application."  It  is  obvious  tiiat  Martin,  B.,  took  a  very  large 
view  of  the  term  "  conversion."  And  that  the  question  of  the  right 
interpretation  of  the  term  is  very  important,  for  upon  it  may  depend 
whether  a  defendant  is  to  be  held  liaMe  in  trover  for  the  full  value  of 
the  chattel  in  dispute  or  in  trespaas  for  perhaps  only  nominal  damages. 
In  the  same  case  of  Bnrrougbes  v.  Bayne,  Channell,  B.,  says :  > '  I  desire 
it  to  be  understood  that  I  do  not  mean  to  state,  or  suggest,  that  every 
detention  is  a  conversion ;  I  guard  myself  against  any  such  supposition. 
Every  asportation  is  not  a  convereion,  and  therefore  it  seems  to  me  that 
every  detention  cannot  be  a  convereion.  If  it  were,  the  mere  removal 
of  a  chattel,  independently  of  any  claim  over  it  in  favor  of  the  party 
himself,  or  any  one  else  whatever,  would  be  a  conversion.  The  aspor- 
tation of  a  chattel  for  the  nse  of  the  defendant  or  third  person  amounts 
to  a  conversion,  and  for  this  reason,  whatever  act  is  done  inconsistent 
vith  the  dominion  of  the  owner  of  a  chattel  at  all  times  and  places  over 
that  chattel  is  a  conversion.  On  the  other  hand  the  simple  asportation 
of  a  chattel,  without  any  intention  of  having  farther  use  of  it,  though 
it  may  be  a  sufficient  foundation  for  an  action  of  trespaes,  is  not  suffi- 
cient to  establish  a  conversion."  Bramweil,  B.,  says:  '^  It  certainly  is 
not  every  detention  of  goods,  although  there  is  no  right  to  detain  them, 
that  is  a  conversion,  In  my  judgment  at  all  events,"  Agun:  "The 
result  Is,  you  must  in  all  cases  look  to  see  not  whether  there  has  been 
what  may  be  called  a  withholding  of  the  property,  but  a  withholding  of 
it  in  such  a^  way  as  that  it  may  be  said  to  be  a  conversion  to  a  man's 
own  nse."  Again;  "If  I  am  to  be  considered  as  having  wrongfully 
detained  them,  though  you  went  away  and  sent  for  them  the  next  mom- 
fng,  your  damages  are  a  farthing.  Instead  of  which,  by  the  use  of  the 
irord  *  conversion,'  the  defendant  is  made  liable  for  the  value  of  the 
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billiard  table,  which  he  cannot  recover  IVom  any  one  else.  Theiefore, 
on  oonBideration  ot  all  the  facta,  had  I  been  one  of  the  jnry,  I  shonld 
have  found  that  there  was  not  an  assertion  of  dominiou  incouaUteot 
with  the  title  of  the  plaintiff,"  &c  In  the  judgment  in  the  Exchequer 
Chamber,  Martin,  B.,  repeated  the  same  view  of  a  conversitm  which  be 
had  stated  in  Burroughes  v.  Baj'ne :  "  But  as  regards  the  action  of 
trover,"  he  says,  "  I  thinli  it  is  well  settled  that  the  assumption  and 
exercise  of  dominion  —  and  asportation  is  an  exercise  of  dominion  — 
over  a  chattel,  inconsistent  witli  the  title  and  general  dominion  which 
the  true  owner  has  in  and  over  it,  is  a  conversion,  and  that  it  is  imma- 
terial whether  the  net  done  be  for  the  use  of  the  defendant  himself  or 
of  a  third  person."  Now  the  greater  part  of  the  propoeitiona  thw 
enunciated  by  Afartin,  B.,  arc  identical  with  the  propositions  of  the 
other  judges.  All,  I  think,  a^ree  that  the  assumption  and  exercise  of 
dominion  over  a  chattel,  inconsintent  with  the  title  of  the  trae  owner, 
is  a  conversion.  All  would  agree  that  the  detaining  goods  so  as  to  de- 
prive the  person  entitled  to  the  possession  of  them  of  bis  dominion  cvm 
them  is  a  conversion,  if  by  the  word  '^  dominiou  "  in  the  last  proposi- 
tion is  intended  "  title  as  owner."  The  essential  difference  b«tween 
the  view  of  Baron  Martin  and  the  otiier  Judges  I  have  mentioned  is  in 
the  sense  in  which  this  word  "dominion  "is  used  by  him  and  them. 
When  Baron  Martin  speaks  of  interfering  with  the  dominion  of  the 
true  owner,  he  means  interfering  with  the  mere  possession  or  riglit  of 
possession  of  the  owner.  The  other  Jndges  mean  an  interference  or 
deaUng  with,  or  doing  some  act  in  negation  of,  the  title  as  owner,  of 
the  true  owner.  Baron  Martin  holds  that  every  asportation  or  deten- 
tion which  cannot  be  justified,  t.  e.,  which  is  not  done  for  the  tme 
owner,  is  a  conversion.  Baron  Channell  and  Baron  Bramwell  hold 
that  a  mere  simple  asportation  or  detention  is  not  of  itself  a  conversion, 
but  only  when  either  is  done  in  a  manner  or  with  an  intention  incon- 
sistent with  the  proprietary'  title,  as  owner,  of  the  tme  owner.  If  ttte 
findings  of  the  jury  in  the  present  case  are  to  be  treated  as  I  have  sug- 
gested they  should  be  treated,  then  the  question  in  this  case  is,  what 
Is  the  proper  definition  of  the  term  "  conversion  "  in  a  case  in  which  an 
asportation  of  the  chattel  is  relied  on  as  the  conversion.  If  the  first 
finding  is  to  be  treated  as  a  binding  decision  that  the  defendants  in 
making  the  contract  acted  only  as  brokers,  so  that  they  did  not  them- 
selves buy  the  cotton  as  buyers,  and  so  that  they  did  not  sell  it  as 
sellers,  then  what  they  thus  did  ia  clearly,  I  think,  no  conversion.  Tlie 
reasons  for  this  I  gave  in  my  judgment  below.  If  the  second  finding 
is  treated  as  a  decision  that  the  asportation  was  a  mere  simple  asporta- 
tion, made  without  intention  of  or  relation  to  interference  with  any  one's 
title,  then  such  asportation  is  no  conversion  nnless  the  definition  of 
Martin,  B.,  is  preferred  to  that  of  Barons  Bramwell  and  Channell.  It 
cannot  fail  to  be  observed  that  tiie  deflnition  of  Martin,  B.,  includes  the 
cases  of  a  carrier,  wharfinger,  warehouseman,  and  packer,  even  when 
there  is  no  demand  and  refusal ;  and  that  in  order  to  meet  the  difOcnlty, 
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he,  ia  hU  judgment  ia  the  EzGlieqner  Chamber,  declaree  tbat  the  caM 
of  a  carrier  ia  to  be  excepted,  because  ke  is  bound  by  law  to  receive 
and  can-;  the  goods  of  every  oae  who  brings  goods  to  him ;  aud  that 
the  case  of  a  packer  is  not  properly  4n  exveptioQ,  and  thai  the  case  of 
Greenway  v.  Fisher  is  wrongly  decided.  I  endeavored  in  the  Excliequer 
Chamber  to  explain  all  the  cases  which  are  called  exoeptjoaal,  by  show 
ing  that  the  definition  of  a  convenioB  laid  down  by  BramwcU  and 
Chaonell,  BB.,is  the  correct  definition,  and  that  if  so,  the  cases  referred 
to  are  property  decided,  not  becaose  they  are  exceptions  to,  but  because 
they  are  outside  the  rule.  I  caimot  assist  much  farther  upon  this  point 
than  I  endeavored  to  do  in  that  judgntent,  to  which  I  beg  to  refer.  In 
addition,  however,  I  may  say  tbat  in  Simmons  v.  Lillystoue,  Parke,  B., 
says :  "  Hece  the  defendant  never  intended  to  take  to  himself  any  prop- 
erty in  the  timber,"  and,  "  We  are  all  of  opinion  that  there  was  no  sufficient 
evidence  of  a  conversion.  In  order  to  constitute  a  convcraion  there 
mast  be  an  intention  of  the  defendant  to  take  to  himself  the  propeity  in 
the  goods,  or  to  deprive  the  plaintiff  of  it."  If  the  last  phrase  be 
expanded,  it  clear!}'  means  "  or  to  deprive  the  plaintiff  of  the  property 
in  the  goods."  In  Chitty  on  Pleading '  it  is  said  :  "  There  may  be  a 
conversion,  1st,  by  wrongfully  taking  a  personal  chattel ;  3dly,  by 
gome  other  illegal  assumption  of  ownership,  or  by  illegally  using  or  mis- 
using goods ;  01-  3dly,  by  a  wrongful  detention."  Looking  to  the  phrase- 
ology of  the  second  branch,  which  speaks  of  "  some  other  assumption 
of  ownership,"  it  is  obvious  that  the  taking  In  the  first  branch  is  a  taking 
as  in  right  of  ownership  in  the  defendant,  or  in  some  one  other  than 
the  plaintiflT.  In  explaining  the  second  branch,  the  learned  author  says : 
"  So  the  wrongful  assumption  of  the  property  in  goods  mar  bo  a  conver- 
sion of  itself,  or  the  wrongful  assumption  of  a  right  of  disposing  uf  ihcm." 
And  under  the  latter,  he  gives  as  instances  a  wrongful  user  of  the  goods, 
i.  e.,  I  apprehend,  a  user  as  if  the  defendant  or  some  one  other  than  the 
plaintiff  were  the  owner,  and  a  misuser  by  the  defendant,  as  by  break- 
ing bulk,  or  consuming,  or  transforming,  which  are  all  cases  of  the 
exercise  of  acte  as  of  ownership.  It  seems  apparent  to  me  that  a  claim 
or  exercise  of  ownership  is  throughout  in  the  mind  of  the  author  as  the 
reason  of  his  producing  the  canes  as  examples  of  "  actual  conversion." 
And  then  he  proceeds  to  the  third  head,  and  says :  "  A  demand  and 
refusal  are  necessary  in  all  cases  where  the  defendant  became  in  the 
first  instance  lawfully  possessed  of  the  goods,  and  the  plaintiET  is  uot 
prepared  to  prove  some  distinct '  actoal  conversion.' "  That  is  to  say, 
as  it  seems  to  me,  that  in  order  to  prove  a  convemion,  yon  must  give 
evidence  either  of  "  an  actual  conversion,"  which  consists  in  the  defend- 
ant taking  or  using  the  goods  with  the  intent  to  exercise  an  act  of 
ownership  on  his  own  behalf,  or  of  some  one  other  than  the  plaintiff,  or 
of  a  conversion  by  reason  of  a  refusal  on  demand.  I  conclude,  there- 
fore, as  before,  that  the  defendant  cannot  be  property  made  liable  in 

>  Ted.  L  tit.  Tktw,  p.  172,  Ed.  1S44. 
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trover  on  tiie  first  part  of  ihe  leave  reserved  la  this  case,  because  he 
was  acting  ontj'  as  a  broker,  to  make  a  contract  between  other  parties, 
and  none  with  himseir;  nor  on  the  second  part  of  the  leave  reserved, 
because  the  court  was  bound  to  treat  the  aeportation,  vrhich  was  relied 
on  as  an  actual  conversion,  as  a  simple  asportation  made  without  intent 
to  interfere  in  anj'  manner  with  the  title  of  or  ownership  in  the  cotton. 
I  cannot  agree  with  the  view  which  seems  to  me  to  be  expressed  by 
Martin,  B.,  in  Burroughes  v.  Bayne,  that  Uie  action  of  trover  is  eqniva- 
lent  to  an  action  of  treapaas,  and  was  invented  in  order  to  replace  the 
action  of  detinue,  avoiding  only  the  right  of  the  defendant  to  vage  his 
law.  I  believe  that  it  was  invented  in  order  to  provide  a  remedy  in 
damages,  where  there  has  been  a  trespass,  and  more  than  trespass  to 
goods,  namely,  acts  done  with  the  intention  of  transferring  or  inter- 
fering  with  the  title  to  or  ownership  of  them,  or  which  are  done  as 
acts  of  ownership  of  them,  or  where  without  an  original  trespass 
there  have  been  acts  done  with  the  ii^ntion  of  transferring  or  inter- 
fering with  the  title  to  or  ownership  of  them,  or  which  have  been 
done  as  acts  of  ownership  of  them.  I  am  still  of  opinion  that  a  posses- 
sion or  detention  which  is  a  mere  custody  or  mere  aspoitation  made 
without  reference  to  the  question  of  the  property  in  chattels  is  not  a 
conversion.  I  answer  yonr  Lordships'  question  by  snjing  that  in  my 
opinion  the  judgments  in  the  Court  of  Queen's  Bench  and  Exchequer 
Chamber  ought  to  be  reversed,  and  that  judgment  in  the  action  ought 
to  be  entered  for  the  defendants. 

LoBD  Chelhsfobd.'  My  Lords,  .  .  .  i  think  that  the  judgroenta  of 
tbe  Court  of  Queen's  Bencli  and  of  the  Exchequer  Chamber  are  right, 
and  ought  to  be  affirmed. 

Judgment  of  the  Court  of  Etccheqiter  Chamber  affirmed.* 


WILLIAMS  AHD  CHAPIN  v.  MERLE. 

Sdfrehb  Court  of  Judicature,  New  Yobs,  October,  18SS. 

[RtporUd  in  11  Wtndeli,  80.) 

This  was  an  action  of  trover,  tried  at  the  New  York  Circait  in 

October,  1831,  before  the  Hon.  Ogden  Edwarde,  one  of  the  circuit 

judges. 

About  the  first  of  November,  1829,  the  master  of  a  tow-boat  took  by 
mistake  four  barrels  of  potashes  from  the  warehouse  of  the  plaintia^  . 
who,  and  the  owners  of  the  tow-boat,  occupied  the  same  building  in 
Albany.    The  master,  on  his  arrival  in  New  York,  having  discovered 
the  mistake,  delivered  the  articles  to  a  clerk  of  the  agents  of  his  prin- 

'  Tkk  Lobd  Chakcellok  (Lord  Cairns],  Loud  Hatubrlrt,  and  Lord  0'Haoa5 
•oncurred  withLoBDCnELMayoRD.    Tho  opinion*  of  the  four  Lords  are  omitt«d,  — En. 
*  See  Oitj  Baok  v.  Babcock,  1  Holmes  C.  C,  180,  184.  —  En. 
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cipals,  who  said  he  woold  take  the  ashQH  to  an  inspector's  office  and 
advertise  them.  The  clerk  accordingly  took  them  to  an  inepector'a 
office  OD  the  8d  of  November,  obtained  a  certJGcate  of  inspection,  and 
on  the  6tti  uf  November  sold  the  ashes  to  the  defendant,  a  produce 
broker,  who  purchased  them  for  a  Mr.  Faterson  for  a  fair  price,  and 
received  the  inspector's  certificate.  On  the  10th  of  November  the 
defendant  took  the  ashes  tW>m  the  inspector's  office,  and  shipped  them 
t4)  the  order  of  his  principal.  About  the  lat  of  September,  1630,  the 
plaintiffs  demanded  the  ashes  of  the  defendant,  who  refused  to  account 
for  them,  sajing  he  had  purchased  and  paid  for  them  a  year  preceding 
the  demand.  The  judge  intimated  his  opinion  that  if  the  defendant 
had  acquired  the  ashes  bona  Jide  by  purchase  in  the  regular  course  of 
his  busiuess  as  a  broker,  and  bad  disposed  of  them  bona  fide,  pursuant 
to  the  instructions  of  his  principal  before  suit  brought,  that  the  action 
would  not  lie ;  he,  however,  refused  to  nonsuit  the  plaintiffs,  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiffs  for  the  value 
of  the  ashes  and  the  interest  thereof,  reserving  the  question  as  to  the 
plaintiffs'  right  to  recover,  for  the  opinion  of  this  court. 

S,  Stevent,  for  the  plaintiA^.     C  Graham,  for  the  defendant. 

By  the  Court,  Savage,  C.  J.  The  question  is,  whether  the  plaintiffs 
are  entitled  to  recover  upon  the  facts  of  this  case.  That  they  had  title 
to  the  property  does  not  admit  of  dispute.  Has  that  title  been  trans- 
ferred to  the  defendant,  and  in  what  manner?  The  owner  of  property 
cannot  be  divested  of  It  but  by  his  own  consent,  or  by  operation  of  law. 
lUoi^n,  who  took  the  property  by  mistake,  certainly'  acquired  no  title. 
Shankland  (the  clerk)  surely  had  no  title.  If  the  defendant  has  title, 
it  comes  to  him  from  a  person  who  bod  none.  In  the  language  of  Mr. 
Justice  Sutherland,  in  Everett  v.  Coffin,*  "  the  disposing  or  assuming 
to  dispose  of  another  man's  goods,  without  his  authority,  in  the  gist  of 
this  action ;  and  it  is  no  answer  for  the  defendants  that  they  acted 
tinder  instructions  from  another,  who  had  himself  no  authority."  This 
same  principle  was  asserted  by  this  court  in  Prescott  v.  Deforest,* 
where  it  was  held  that  a  landlord  who  distrained  and  sold  the  goods 
of  his  tenant  conveyed  uo  title  to  the  purchaser,  the  distress  being 
nn authorized.  The  court  stud,  that  if  Satterlee  (the  landlord)  bad  no 
light  to  distrain  and  sell  the  goods,  it  necessarily  follows  that  the 
defendant,  though  a  bona  fide  purchaser  for  valuable  consideration, 
acquired  no  title.  So  far,  then,  as  the  defendant's  title  depends  upon 
the  purchase  by  him  in  good  faith,  and  for  valuable  consideration,  it  is 
still  without  foundation  so  long  as  the  seller  had  neither  title  nor 
aothority  to  sell.  The  owners  were  not  in  fault;  the  property  was 
taken  without  their  consent  or  knowledge.  The  maxim  caveat  emptor 
applies ;  the  purchaser  must  look  to  the  seller  for  indemnity.' 

The  defendant  stands  in  uo  better  situation  than  any  other  who 
porcboses  an  article  tiom  a  paity  without  title  or  authority  to  diapoee 
>  6  Wand.  too.  *  IS  Johni.  ]S>. 

■  A  jut  of  the  cue,  not  relttiiig  to  convendoD,  ii  omitted.  —  Ed. 
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of  SDCh  article ;  ia  nuch  owe  the  purchsser  acqnireB  no  tide.    The  true 
owner  baa  a  right  to  reduua  his  property  and  to  hold  uiy  one  nupou- 
flible  who  has  assumed  the  right  to  dispose  of  it. 
The  plaiatiSb  are  therefore  entitled  to  jadgment  opon  the  Terdict* 


CONSOLIDATED  COMPANY  v.  CUBTIS  ahd  So«. 

Ik  the  Qdebn's  Bknch  Division,  Mabch  1,  1892. 

[Rtporttd  in  (ISgS)  I  Qvun't  Bmcli,  4SS.] 

Collins,  J.,  read  the  following  judgment:*  This  is  an  acUon  of 
trover  b;  the  grantees  under  a  bill  of  sale  of  household  furniture  and 
effects  against  auctioneers  who  sold  the  same  by  order  of  the  grantor, 
in  ignorance  of  the  existence  of  the  bill  of  sale.  Messrs.  Curtis  &  Son, 
the  defendants,  received  instructions  in  the  ordiaary  course  of  business 
from  the  grantors  to  sell  the  goods  in  question  by  auction  on  the  pre- 
tnises.  No.  13,  Seamoor  Road,  Westbourne,  then  in  the  occupation  of 
the  grantor,  and  which  were  not  the  premises  where  the  goods  were  at 
the  time  of  the  bill  of  sale.  Messrs.  Cuitie  &  Son  prepared  and  circu- 
luled  a  catalogue  which  included  not  only  the  goods  comprisetl  in  tiie 
bill  of  sale,  but  others  belonging  to  other  persons.  Tbe  sale  took 
place  on  June  18,  1891,  and  the  goods  in  question  wei-e  delivered 
to  purcliBsers,  as  was  admitted,  in  the  ordinary  course.  "Ordinar}' 
course"  woB  described  by  a  witness  called  for  tlie  defendants  —  the 
only  one  called  in  the  case  —  all  other  material  facts  being  ndmitted 
between  the  parties.  He  was  a  valuer  in  the  employ  of  the  plaintifTs, 
and  stated  that  he  woe  very  familiar  with  the  course  of  business  at 
auctions  both  at  public  sale-rooms  and  nt  private  residences,  having 
been  obliged  to  attend  at  very  many  of  them  in  his  eapacitj'  as  valuer, 
and  also  OB  haviug  been  formerly  himself  a  clerk  to  an  auctioneer,  and 
having  himself  been  charged  with  the  duty  of  carrying  out  the  delivery 
to  purchasers.  I  admitted  his  evidence,  subject  to  an  objection  from 
Mr.  Foote  that  he  was  not  competent.  His  evidence  was  that  it  vas 
the  duty  and  practice  of  the  auctioneer  in  all  cases  to  carry  out  the 
delivery,  whether  the  sale  takes'  place  at  a  sale-room  or  at  a  prirale 
residence ;  he  receives  the  deposit  and  the  pui-chnse-money,  and  on 
receipt  gives  orders  to  porters  employed  by  him  to  assist  in  or  effect 
the  delivery.     No  delivery  can  be  had  without  bis  receipt. 

On  these  facts  it  was  submitted  on  behalf  of  the  plaintiff  that  a  con- 
version by  the  defendants  had  been  proved.    On  the  other  hand,  Ur. 

>  4  L«e  B.  Uatbewi,  10  A1>.  SN;  Hudmon  r.  DubOM,  SB  Ala.  US,  Ul:  ffica  ■>.  Tacan, 

UB  Fl  &3S  Accord. 
But  Mil  Hunt  V.  Kuw,  40  Barb.  838.  —  Ed. 
*  Only  tha  opinionof  the  court  Ugivan.  — Ed. 
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Foote  contencled,  chiefly  on  the  authority  of  Turner  v.  Hockey,'  -that 
what  his  cUents  had  done  did  noE  amount  to  a  t-onvergion.  No  alt«r- 
BfttiTc  ground  of  claim  was  suggested,  and  the  damages,  if  anj,  were 
agreed  at  £29  10s.  In  view  of  that  case,  wbich  certainly  at  first  sight 
beems  to  go  the  whole  length  of  the  defendants'  position,  I  took  time 
to  look  more  fnlly  into  the  authorities. 

No  doubt  there  is  considerable  difficulty  in  framing  an  exact  and 
exhaustive  definition  of  a  conversion,  and  it  ts  not  easy  to  draw  the 
line  at  the  precise  point  where  a  dealing  with  goods  by  an  intermediary 
becomes  a  conversion.  The  diGBculty  is  diminished  by  rememtwring 
that  in  trover  the  original  possession  was  by  a  fiction  deemed  to  be 
lawfbl  (per  Martin,  B.,  in  Burrougliea  v.  Bayne,  and  per  Lord  Mans- 
field, C.  J.,  in  Cooper  v.  Cbitty*),  and  some  act  had  therefore  to  be 
shown  consUtnting  a  conversion  by  the  defendant  of  the  chattel  to  his 
own  use,  some  act  incompatible  with  a  recognitiou  on  his  part  of  the 
continuous  right  of  the  true  owner  to  the  dominion  over  iL  All  acts, 
therefore,  as  suggested  by  Blackburn,  J.,  in  his  opinion  given  to  the 
House  of  Lords  in  Hollins  v.  Fowler,  wbich  are  consistent  with  the 
duty  of  a  mere  finder  euch  aa  the  safe  guarding  by  warehousing  or 
asportation  for  the  like  purpose,  may  well  be  looked  upon  as  entirely 
compatible  with  the  right  of  the  trae  owner,  and,  therefore,  as  not  con- 
stituting  a  oonversiou  by  the  defendant.  It  may  be,  as  suggested  by 
Brett,  J.,  in  the  same  case,  that  the  test  is  whether  there  is  an  intent 
to  interfere  in  any  manner  with  the  title  of  or  ownership  in  the  chattel, 
not  merely  with  the  possession.  The  difficulty  is,  I  Uiink,  rather  in 
drawing  the  true  inference  from  facts  in  particular  cases  than  in  grasp- 
ing the  principle.  There  are,  however,  happily  many  oases  which  fall 
dearly  on  one  side  or  other  of  the  line.  It  is  clear  that  there  can  be 
no  conversion  by  a  mere  bargain  and  sale  without  a  transfer  of  pos- 
session. The  act,  unless  in  market  overt,  is  merely  void,  and  does 
not  change  the  property  or  the  possession ;  Lancashire  Wagon  Co.  v. 
Fitzfaugh,*  and  per  Brett,  J.,  in  Fowler  v.  Hollins.  A  fortiori,  mere 
intervention  as  broker  or  intermediary  in  a  sale  by  others  is  not  a  con- 
version. This  is  ttie  case  put  by  Bramwell,  L.  J.,  in  Cochrane  v. 
Rjmill '  of  an  introductioD  by  an  auctioneer  of  a  purchaser  to  a  vendor. 
But,  unless  Turner  r.  Hookey  decided  the  contrary,  I  should  have 
thought  it  equally  clear  that  a  sale  and  delivery  with  intent  to  pass  the 
property  in  chattels  by  a  person  who  is  not  the  true  owner  and  has  not 
got  his  aothority  is  a  conversion. 

What,  then,  is  the  poeiUon  of  an  auctioneer  who  sells  and  delivers  in 
ordinary  course?  Is  he  a  mere  broker  who  negotiates  a  sale  between 
two  other  persona,  and  then,  as  suggested  by  Brett,  J.,  was  the  case 
in  Fowler  v.  Hollins,  acts  only  as  forwarding  agent  "without  any 
actual  intention  with  regard  to,  or  any  consideration  of,  the  property 

>  5S  L.  J.  Q.  B.  aoi.  *  1  Ban-.,  it  p.  31. 

*  e  H.  ft  N.  502.  *  10  L.  T.  N.  3.  7U. 
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{d  tbe  goods  being  in  one  person  more  thad  another,"  a  mere  coa- 
dnit-pipe,  as  it  has  been  culled?  Id  my  opinion,  an  anctioneerirba 
sells  an<1  delivers  in  ordinary  course  is  more  than  a  mere  broker  or 
intermediary. 

"  An  auctioneer,"  says  Lord  Loughborongh  in  Williams  v.  MilUngttxi,* 
"  has  a  possession  coupled  with  an  interest  in  goods  he  is  employed  to 
sell,  not  a  bare  custody  liice  a  servant  or  shopman.  There  is  no  dif-  . 
ference  whether  the  sale  be  on  the  premises  of  the  owner  or  in  a  public 
anction-room  ;  for  on  the  premises  of  the  owner  an  actual  possession 
is  given  to  the  auctioneer  and  hia  servants  by  the  owner,  not  merely  an 
authority  to  sell.  I  have  said  a  possession  coupled  with  an  interest ; 
bnt  an  auctioneer  has  also  a  special  property  in  him  with  a  lien  for  the 
charges  of  tbe  sale,  the  commissioD,  and  the  auction  duty  which  he  is 
bound  to  pay.  Id  the  common  course  of  auctions  there  is  no  delivery 
without  actual  payment ;  if  it  be  otherwise  the  anctioneer  gives  credit 
to  the  vendee  entirely  at  his  own  risk.  Though  be  is  like  a  factor, 
therefore,  in  some  instances,  in  others  the  case  is  stronger  with  him 
than  with  a  factor,  since  the  law  imposes  the  payment  of  n  duty  on  him, 
and  the  credit  in  case  of  a  delivery,  without  the  recomi>ence  of  a  com- 
mission tie/ cmfere."  In  Fowler  V.  Hollins,  Brett,  J.,  in  speaking  ot 
the  new  assignment  in  Lancashire  Wagon  Ck).  v.  Fitzhugh,*  which 
was  held  to  show  a  conversion,  says  !  "  If  it  rested  only  on  a  tMivery 
as  I  think  it  might,  it  is  because  the  deliver}'  under  a  sale  by  a  sheriff 
or  an  auctioneer  is  a  delivery  with  intent  to  pass  the  property,  and  so 
more  than  a  simple  asportation  and  delivery."  In  the  same  case  in  the 
House  of  Lords,  Cleasby,  B..  at  p.  787,  says:  "How  far  tbe  inter- 
meddling with  the  goods  themselves  by  delivering  them  wonld  do  so," 
t.  e.,  involve  responsibility,  '*  admits  of  question,  and  was  the  subject 
of  much  argument  at  the  bar,  and  might  depend  npon  the  extent  to 
which  the  broker  in  each  case  could  be  regarded  as  having  an  inde- 
pendent possession  of  the  goods  and  delivering  for  the  purpose  of 
passing  the  property.  For  example,  an  auctioneer  delivers  posBession 
for  Uie  purpose  of  passing  the  property,  and  it  would  not  be  disputed 
tiiat  he  would  be  liable  as  upon  a  conversion  to  the  real  owner." 

These  authorities  would  seem  to  dispose  of  one  of  Mr.  Foote's  msia 
arguments,  that  the  auctioneer  never  had  possession,  and  acted  througli- 
out  as  a  mere  intermediary  between  his  employer  and  the  pnrchasers. 
In  this  respect  be  contended  that  be  stood  in  a  better  position  than 
the  defendant  in  Turner  v.  Hockey,"  who,  he  pointed  ont,  undoubtedly 
bad  possession  of  the  cow  which  was  the  subject  of  the  action,  and  he 
relied  on  that  case  as  directly  in  point  In  order  to  see  exactly  what 
that  case  did  decide,  it  is,  I  think,  oeceasary  to  examine  tbe  two  cases 
turning  on  somewhat  similar  facts  which  preceded  it,  viz. :  Cochrane  v. 
RymilV  and  National  Mercantile  Bonk  tr.  Rymill.* 

>  1  H.  Bl.,  *t  p.  81.  *  6  H.  ft  N.  602. 

•  M  L.  J.  Q.  B.  801.  *  *0  L.  T.  N.  8. 7M. 

ti  L.  T.  N.  3.  787. 
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In  Cocbrane  v.  R}-mill,'  the  defendant,  an  aactloneer,  had  received 
at  hla  repositorj'  certain  borsea  and  cabs  from  one  Fe^a,  with  instnic- 
tioDS  to  sell  tliem  by  auction.  Tlie  defendant  made  him  an  advance 
on  Uie  goods,  and  afterwards  sold  tbem.  The  tfoods,  in  fact,  belonged 
to  the  plainUff,  to  wbom  Peggs  bad  given  a  bill  of  sale ;  but  of  this  the 
defendant  knew  nothing.  It  was  held  by  the  Court  of  Appeal,  affirm* 
ing  Loid  Coleridge,  C.  J.,  that  the  defendant  was  liable  for  conversioa. 
Bramwell  h.  J.,  liowever,  put  the  following  case  as  one  clearly  not  con- 
stitutji^  a  conversion.  ^' What,"  said  be,  "if  a  man  were  to  come  into 
an  auctioneer's  yard  holding  a  horse  by  the  bridle,  and  saying,  '  I  want 
to  sell  this  horse ;  will  you  find  me  a  purchaser?'  Then,  if  the  auc- 
tioneer says  to  the  bystanders,  ^There  is  a  man  who  wants  to  sell  a 
borse ;  will  any  one  buy  him? '  and  some  one  bought  the  horse,  then 
there  would  be  no  act  of  conversion  on  the  part  of  the  auctioneer  \  he 
would  be  merely  a  conduit-pipe;  but  in  this  case  there  is  clearly  a 
dealing  with  the  property  by  the. defendant  aa  if  he  were  a  person  who 
had  the  right  to  dispose  of  the  property."  * 

The  next  case,  National  Mercantile  Bank  v.  Rymill,*  was  an  action 
of  oonversion  against  the  same  defendant.  One,  Seaman,  had  given  a 
bill  of  sale  of  certain  horses  to  the  plaintiOs.  He  afterwards  sent  the 
horses  to  the  defendant's  for  sale  by  auction.  The  horses  were  entered 
in  defendant's  catak^e.  The  defendant  knew  nothing  of  the  bUl  of 
sale.  Before  the  auction  Seaman  sold  the  horses  by  private  contract 
to  one  Towusend.  The  conditions  of  sale  in  the  defendant's  yard  were 
the  same  whether  horses  were  sold  by  auction  or  by  private  contract 
The  purchase -money  was  paid  to  the  defendant,  who  deducted  his  com- 
mission and  paid  the  balance  to  Seaman,  and  by  Seaman's  consent  gave 
a  delivery  order  to  the  purchaser.  It  was  held  by  the  Court  of  Appeal, 
overruling  Lopes,  J.,  that  there  was  no  conversion  by  the  defendant ; 
that  the  sale  was  not  by  him,  but  by  Seaman ;  and  that  handing  the 
delivery  order  to  the  purchaser  at  Seaman's  request  did  not  carry  the 
case  any  further. 

This  decision,  which,  strange  to  say,  does  not  appear  to  be  reported 
elsewhere,  seems  to  me  to  be  one  of  great  importance  upon  the  law  of 
conversion,  and  to  be  a  long  step  in  the  direction  which  Brett,  J., 
Invited  the  House  of  Lords  to  take  In  Holling  v.  Fowler.  The  goods 
were  not  re-delivered  to  the  bailor,  but  were  delivered  to  the  bnyer 
fjrom  the  bailor  with  knowledge  of  the  sale  and  with  the  intention  of 
enabling  it  to  be  carried  out.  The  defendant  gna  the  giving  the  deli- 
very order,  seems  to  have  been  in  exactiy  the  same  position  as  if  he 
had  carted  the  goods  at  the  seller's  instance  to  a  railway  station  for 
delivery  to  the  buyer  under  a  contract  in  which  he  was  a  mere  inter- 
mediary, which  is  precisely  the  position  in  which  Brett,  J.,  considered 
the  defendants  to  be  in  Fowler  v.  Hollins.    It  seems  to  me,  therefore, 

'  40  L.  T.  H.  a  74*. 

*  S7  W.  B.,  it  p.  777;  a  o.  40  L.  T.  N.  8.,  *t  p.  74S. 

>  44  L.  T.  N.  a  7<7. 
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to  be  a  decision  of  the  Court  of  Appeal  Id  favor  of  Brett,  J.'s,  view  as 
Bgainat  that  of  MarUo,  B.,  in  Burroogbes  v.  Bayne,  and  Fowler  v. 
Hollins,  and  also,  I  think,  against  the  opinion  of  Blackburn,  J.,  in  the 
same  case  in  the  House  of  Lonls :  see  the  illustration  given  by  him  of 
a  railway  company  fixed  with  knowledge  tbat  the  carriage  Is  not  a  nicre 
transfer  of  custody,  but  for  fbe  purpose  of  transferring  the  property 
fivm  a  de/acto  owner  to  one  who  was  going  to  use  up  the  goods.  The 
court,  in  distingnlsbing  Cochrane  ti.  Ryioill,*  note  the  fact  that  the 
defendant  lA  that  case  had  a  lien  on  the  goods  for  an  advance  as  well 
as  that  he  effected  the  sale  himself;  bat,  having  regard  to  tiie  authorities, 
which  I  have  already  cited  as  to  the  position  of  an  auctioneer,  Vbn 
superadded  lien  made  no  difference  except  as  a  fkct  negativing  the 
Bug^stion  that  he  was  a  mere  agent  or  *'  oondait-pipe  "  Id  that  por- 
ticnlar  sate.  Brett,  L.  J.,  clearly  thonght  that  had  the  sale  in  the  caae 
before  him  been  the  act  of  the  auctioneer,  and  not  of  the  parties  them- 
selves, he  would  have  been  gailty  of  ciHiversIon. 

The  next  case  is  Turner  «.  Hockey,*  of  which  the  head-note  is  aa 
ibllowB  :  "  An  auctioneer  who,  in  the  ordinary  course  of  his  business, 
sells  by  public  auction  for  A.  goods  ostensibly  belonging  to  A.,  bnt 
really  belonging  to  B.,  and  without  notice  pays  over  the  proceeds  of  sale 
to  A.,  is  not  guilty  of  a  conversion."  The  facts  as  to  delivery  are  not 
stated ;  but  I  infer  that  delivery  was  made  under  the  contract.  !( 
therefore,  the  head-note  correctly  states  the  decision,  it  wonld  be  con- 
clusive of  this  case,  and  Mr.  Foote  very  properly  relied  npon  it  as 
decisive. 

Two  points,  however,  arise  upon  it.  First,  does  the  head-note  cor- 
rectly state  the  decision?  Second,  if  it  does,  am  I  bonnd  to  follow  it? 
In  my  opinion,  if  delivery  under  the  contract  be  assumed,  the  prc^tosi- 
tion  stated  in  the  head-note  is  not  taw.  It  seems  to  me  to  be  in  direct 
conflict  both  with  principle  and  witii  anthority.  It  was  questioned  by 
Romer,  J.,  in  Barker  v.  Furlong,*  and  it  is  observed  npon  in  Meaars. 
Clei'k  <b  Lindaell's  valuable  treatise  on  Torts,  at  p.  171.  It  was  decided 
as  recently  as  1887.  I  should  therefore  feel  at  lll>erty  to  act  oa  my 
own  judgment  On  examining  the  case,  however,  I  think  the  head-note 
goes  tar  beyond  the  decision  of  the  court,  Ihongh  some  of  the  observa- 
tions of  Day,  J.,  might  seem  to  support  it.  The  facts  were  as  follows : 
The  action  was  against  a  cattle  salesman  fur  conversion  of  a  cow  which 
was  comprised  in  a  bill  of  sale  given  by  one  Phillips  to  the  plaintiff. 
Phillips  took  the  cow  to  the  market  and  placed  her  in  the  defendant's 
pen,  giving  the  defendant  instructions  to  sell  her.  The  defendant  had 
notice  of  the  bill  of  sale.  The  defendant  got  an  offer  of  £11  for  the  cow; 
but,  instead  of  seUing  on  his  own  retpontibility,  he  commwiicated  it 
to  Phillips,  who  acc^ted  it.  The  money  was  paid  by  the  pnrchaser  into 
the  Cattle  Exchange  Bank  to  the  defendant's  account,  and  paid  out  tu 

t  to  L.  T.  N.  8.  SOI.  >  fia  L.  J.  ().  B.  HI. 

■  [1891]  e  Cb.  at  p.  ISS. 
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PbOlipa  on  an  dathority  given  by  the  derendant,  Phillips  having  p&id 
the  defendant  a  commiasion  of  b».  It  does  not  clearly  appear,  tbere> 
fore,  that  the  defendaut  in  fact  did  more  than  eabtnit  an  offer ;  the 
bargain  may  have  been  c-onuluded  and  the  sale  effected  by  Phillips  and 
the  parchaser  without  any  further  intervention  on  the  part  of  the 
defendant,  and  in  this  view  the  ease  wonld  be  exactly  within  National 
MeroantJle  Bank  v.  Rymfll,'  and  WilleB,  J.,  seems  to  have  so  regarded  it, 
as  he  treats  it  as  covered  by  the  illustration  which  I  have  qnoted  above, 
as  put  by  Bramwell,  L.  J.,  in  Cochrane  r.  Rjmill.*  The  decision  of  the 
conrt,  therefore,  does  not  support  the  head-note,  and  the  case  is  no 
authority  for  the  now  defendant.  On  the  other  hand,  the  decision  of 
Romer,  J.,  above  dted,  is  directly  in  point,  save  that  there  the  B&le 
took  place  in  &  public  room,  which,  as  pointed  ottt  in  the  passage  from 
'Williams  v.  Milliogton,*  above  cited,  can  make  no  difference.  On  the 
whole,  therefore,  1  am  of  opinion  that  the  defendants  in  this  case  trans- 
ferred as  far  as  in  them  lay  the  dominion  over  and  property  in  the 
goods  to  the  purchasers,  in  order  that  they  might  dispose  of  them  as 
their  own,  and  my  judgment  mast,  therefore,  be  for  the  plaintiff's  for 
£29  10>.  wiUi  OQstft  Judgment  for  piaintiffs.* 


JAMES  IKJNAHUE  v.   BENJAMIN   D.  SHIPPEE. 
In  the  Sufbbmb  Comtr,  Bhode  Island,  Februabt  5,  1887. 
[Reported  in  15  SAede  Itland  Rtportt.  4SS.] 
Matte30N,  J.*    This  is  an  action  of  trover  for  the  conversion  of  a 
qnantity  of  standing  grass.    The  plaintiff  purchased  the  grass  grow- 
ing on  a  parcel  of  land,  and  the  Cranston  Bleaching  and  Dyeing  Com- 
pany pnrchased  the  grass  growing  npon  an  adjoining  parcel.    There 

'  44  L.  T.  N.  8.  787.  »  40  L.  T.  N.  8.,  «l  p.  748. 

•  1  H.  Bl.,  it  p.  84. 

•  Hsrdnisn  c.  Bouth,  1  H.  &  C.  SOS;  Ogden  v.  Benos,  L.  R.  0  C.  P.  GIS;  Arnold 
V.  Cheqne  Bank,  I  C,  P.  D.  678;  Cochrane  v.  RymiU,  27  W.  B,  776,  40  L.  T.  R«|i, 
741,  8.  a.;  Nat.  Bank  v.  RvmiU,  44  L.  T.  Bep.  767;  McEntire  d.  Potter,  SS  Q.  B.  D. 
48S;  Barker  e.  ForloDg,  '91,  2  Ch.  17!  {diacrediting  Tamer  v.  Hockey,  BS  L  J.  C.  L. 
>01;  MC  4  L.  Q.  Rev.  UT);  Klelnvort  v.  Complolr  [1894^  2  Q.  B.  1ST;  Oanly  e.  Lcd- 
wi^,  Ir.  S.  IOC.  L.  33;  Deluier  i.  Wallii,  L.  R.  14  Ir.  31;  Penainterv.  Keliy,  IS  Ala. 
716;  Harki  v.  Robinwin.  BS  Ala.  89,  83  Hudiaon  s.  Ouboie,  85  Ala.  448;  Bogen  s.  Hnie, 
1  Cil.  439;  Cerkel  v.  Waterman,  83  Cal.  84;  Swim  i.  Wilson,  90  Gal.  1!6  (overruling 
Kogen  V.  Hoie,  3  Cal.  6T1);  Pool  v.  Adkiuon,  1  Dana,  110;  Kimball  v.  Billings,  ib  He. 
147;  UcPhetenv.  Page,  S3  He,  S34;  Colei  e.  Clark,  3  Cush.  S99;  Hilli  v.  Snell,  104  Uau. 
J73,  177;  Robinion  ».  Bird,  168MaM.867;  Koih  r.  Branch,  4J  Mo.  M3j  Bercich  ».  Marj-e, 
9  N<T.  312;  Everett  v.  Coffin,  S  Wend.  603;  Hoffman  «.  Carow,  32  Wend.  385  (affirming 
I.e.  SO  Wend.  91);  Dudley  e.  Hiwler,  40Barb.  39T;  Andereon  v.  Nicbolaa,  6  Bcsw.  131; 
Courtis  *.  Kane,  33  Tt.  333,  334;  Cone'c.  lTin«on,  4  W70. 803  ^ieeonf . 

Roaehe.  Turk,  B  Heisk.  70S  (ovtrniling  Taylor  tr.  Pope,  6Coldw.418);  Friiile  «.  Rnn- 
dle,  88  Tean.  StS  CoMra.  —  Ed. 
*  Only  tb*  oplaion  of  t|ie  court  i*  ^veo.— Ed. 
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was  no  fence  aeparatlDg  the  parcels,  nor  any  bounds  to  mark  the  line 
between  them.  The  defcDdant,  who  wu  employed  by  the  CraoatcMi 
Bleaching  and  Dyeing  Comi>atiy,  cot  by  ita  direction  the  grass  pur- 
chased by  it,  and,  not  knowing  where  the  boundary  line  was,  unia- 
tentionsUj'  cut  some  of  the  plaintiff's  grass.  He  bimsetT,  boverer,  did 
nothing  more  than  cut  the  grass.  He  left  it  on  the  ground  where  it 
was  cut,  and  other  employees  of  the  Cranston  Bleaching  and  Dyeing 
Company  spread  it,  and,  when  it  was  sufficiently  cured,  raked  it  ap, 
drew  it  away,  and  put  it  into  the  company's  barn.  Subsequently  the 
plaintiff,  having  ascerUuned  that  the  grass  bad  been  cut  by  the  defend- 
ant, brought  this  action. 

The  question  raised  by  tlie  exceptions  is,  whetiier  the  mere  cntUag  of 
the  grass  without  remoTing  it,  or  attempting  to  do  so,  and  without  pre- 
Tenting  the  plaintiff  from  removing  it,  amounted  to  a  conversion. 

We  think  the  question  must  be  answered  in  the  affirmative.  The 
cutting  of  the  grass,  aa  the  grass  of  the  Cranston  Bleaching  and  Dye- 
ing Company,  with  the  intent  that  it  should  be  appropriated  to  the 
company's  use,  was  an  act  of  dominion  over  it  equivalent  to  an  asser- 
tion of  the  company's  ownership  of  it,  and,  therefore,  an  act  necessarily 
inconsistent  with  the  title  of  the  plaintiff.  Such  an  act  is  clearly  a 
conversion.  Remarks  of  Brett,  J.,  in  Fowler  t>.  Hollins ;  note  to 
Donald  t>.  Suckling.'  In  6  Bacon  Abr.  677,  the  editor  defines  a  con- 
version in  the  following  words:  "The  action  lieing  founded  upon  a 
conjunct  right  of  property  and  possession,  any  act  of  the  defendant 
wliich  negatives,  or  is  inconsistent  with,  such  right,  amounts  in  law  to  a 
conversion.  It  is  not  necessary  to  a  conversion  that  there  should  be 
a  manual  taking  of  the  thing  in  question  by  the  defendant.  It  is  not 
necessary  that  it  sliould  be  shown  that  he  has  applied  it  to  his  own  use. 
Does  he  exercise  a  dominion  over  it  in  exclusion  or  in  defiance  of  the 
plaintiff's  right?  If  he  docs,  that  is  in  law  a  conversion,  be  it  for  h!s 
own  or  another's  use."  This  language  has  been  adopted  in  Bristol  a. 
Burt;  Reynolds  v.  Shuler;*  Liptrot,  Adm'r,  v.  Holmes.*  In  Reid  tr. 
Colcock,*  the  court  remarks :  "  Every  assuming  to  dispose' of  the  prop- 
erty of  another,  or  the  least  intermeddling  with  it,  in  a  manner  sub- 
versive of  the  dominion  which  the  owner  has  over  it,  is  sufficient 
evidence  of  a  conversion." 

Nordoes  the  fact  that  the  cutting  of  the  grass  was  unintentional,  in 
the  sense  that  it  was  done  in  ignorance  of  the  location  of  the  boundary 
line,  make  any  difference.  It  was,  nevertheless,  a  wrongful  assump- 
tion of  dominion  over  the  property  of  the  plaintiff  in  violation  of  his 
right  In  Boyce  u.  Brockway,'  it  is  said :  "  Wrongful  intent  is  not  an 
essential  element  of  the  conversion.  It  is  enough  that  the  rightful 
owner  has  been  deprived  of  his  property  by  some  unauthorized  act 
of  another  assuming  dominion  or  control  over  it."    So,  too,  in  Weat 

>  Bigelow,  Lead.  Cu.  on  Torti,  428. 

•  1  Or.  8S1. 

•  81  N.  Y.  190,  49S. 
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Jersey  R.  R.  Co.  v.  Trenton  Car  Works  Co.,'  the  ooort  says:  "la 
every  case  in  which  the  inquiry  arises  whether  a  conversion  has  been 
committed,  the  only  point  to  ha  settled  is  wlietheF  the  defendant  haa 
applied  to  his  own  use  the  propert3'  ot  another  without  his  permission 
and  without  l^al  i^ht.  His  motives  for  so  doing,  or  the  stat«  of  his 
knowledge  with  reference  to  the  right  of  such  owner,  are  of  no  impor- 
tance, and  cannot  in  aAy  respect  affect  the  case."  And  see,  also,  Fowler 
V,  Hollins ;  McCombie  v.  Davies.  And  it  has  repeatedly  been  held  that 
it  is  no  protection  to  one  who  has  received  property  and  disposed  of  it 
in  the  usual  course  of  trade  that  he  did  bo  in  good  faith,  and  in  the 
belief  that  the  person  ftx>m  whom  he  took  it  was  the  owner,  if  in  fact 
the  possession  ot  such  person  was  tortious.  Hardman  v.  Booth ;  * 
Everett  v.  Coffin ;  *  Williams  v.  Merle ;  Galvin  v.  Bacon ;  Carter  v. 
Kingman.* 

ExcejAiona  overruied;  jwlgment  of  Court  of  Common  PUat 
affirmed,  vii^  adf^Umai  coate  ofthia  court. 

John  I'almer,  for  pli^ntiff. 

Ziba  0.  Sloeum,  for  defendant 


BURDITT  AMD  Amotheb  v.  HUNT  iSD  Amothks. 

Supreme  Judicial  Cocbt,  Maine,  Jult  Terk,  1845. 

[Beporltd  in  25  Mam  Baporia,  419,] 

Trover  for  certain  goods.  The  plaintiffs,  to  show  title  in  them- 
selves, offered  a  mortgage  fVom  Robert  Kellen  to  them,  without  date, 
recorded  Feb.  1,  1S42,  of  "  all  and  singtilar  the  goods,  wares,  and  mer- 
chandise, stock,  harness  work,  and  other  articles  of  every  kind  and 
description  now  in  the  shop  occupied  by  me  in  said  Bangor."*  The 
plaintiffs  then  introduced  the  subscribing  witness  to  the  mortgage,  and 
proposed  to  prove  by  him  that  the  mortgage  was  executed  and  delivered 
on  Feb.  1,  1842.  To  this  the  defendants  objected ;  but  the  testimony 
was  admitted  by  Tenney,  J.,  presiding  at  the  trial. 

It  appeared  from  the  evidence  that  the  property  was  left  in  the  pos- 
session of  Kellen,  the  mortgagor,  with  authority  to  sell  as  agent  for  the 
plaintiff^,  for  cogli  and  in  small  parcels.  The  sale  of  part  of  these 
goods  by  Kellen  to  Hunt,  under  which  he  claimed,  was  not  within  the 
authority,  and  the  plaintiffs  reftised  to  ratify  it.  The  exceptions  state 
that  it  was  contended  on  the  part  of  McMullen,  the  other  defendant, 
that  he,  as  servant  of  Hunt,  ignorant  alike  of  the  existence  of  the 
mortgage  and  of  the  terms  of  the  contiact  of  sale  by  Kellen  to  Hunt, 
«nd  of  any  circumstances  tending  to  show  that  the  sale  was  invalid, 

>  82  N.  J.  517,  520.  *  1  H.  A  C.  808,  808. 
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was  sent  b;  Hunt  to  bear  the  artiolea  ttota  Kellen'a  ehop  to  Hunt's ; 
that  aa  Hant'a  servant  he  reoeired  tiiem  from  Kellen,  and  deposited 
them  in  Hunt's  shop,  and  had  no  further  connection  witb  them,  and 
that  tlierefore  he  was  not  liable  to  the  plaintlfb  Id  tbis  action.  Tha 
exceptions  also  state  that  there  was  evideDce  in  tho  case  tending  to 
sustain  McMuUen's  position. 

The  presiding  Judge  instructed  the  Jury  that  the  mortgage  Tested  in 
the  plaintiffs'  title  to  all  liie  goods  in  Kellen'a  shop  on  the  first  day  of 
February,  and  that  if  Hunt  was  liable  in  this  action,  and  HcUnllen  as 
bis  servant  aided  him  in  removing  the  goods,  then  UcHuUen  was  liaUe 
for  all  the  goods  he  so  removed. 

The  verdict  was  for  the  pl^tiffs,  and  tiss  defendants  filed  exceptions. 

JtouK  argued  for  the  defbndauta. 

Robinson,  for  the  plaintifl^.^ 

The  opinion  of  the  eourt  waa  drawn  up  by 

Sqepley,  J.  The  goods  having  been  left  in  tfae  possession  of  tbe 
mortgagor  with  authonty  to  sell  them  for  cash  in  small  parcels,  he  sold 
and  delivered  ttiose  for  which  this  action  was  brought  to  the  defendant 
Hunt ;  but  in  so  doing  exceeded  his  authority.  There  was  testimony 
tending  to  prove  that  the  other  defeDdant,  McMulIen,  as  the  servant  of 
Hunt,  was  sent  for  them,  and  that  he  received  them  by  the  delivery 
of  the  mortgagor,  and  deposited  them  in  Hunt's  shop;  that  be  was 
ignorant  of  the  existence  of  the  mortgage  and  of  the  terms  of  the  sale 
to  Hunt ;  and  that  he  had  no  other  connection  with  them. 

The  Jury  were  instructed  if  Hunt  was  liable,  and  McHuIlen,  as  his 
aervaut,  aided  him  in  removing  the  goods,  he  would  be  liable  for  those 
which  he  leuioved.  A  servant,  who  receives  goods  delivered  to  him 
and  carries  and  delivers  them  to  his  master,  can  be  held  responsible  for 
them  in  action  of  trover  only,  on  the  ground  that  such  a  removal  of 
them  amounts  to  a  conversion.  If  such  a  position  could  be  maintained, 
common  carriers  and  other  persons,  by  receiving  goods  delivered  to 
them  by  a  person  in  possession  of  them,  and  canying  them  to  another 
place,  would  thereby  be  made  liable  for  their  value,  if  it  should  after> 
ward  be  made  to  appear  that  tbe  goods  were  delivered  without  author- 
ity n-om  the  owner.  And  yet  the  possession  of  personal  property  Is 
prima  facte  evidence  of  ownership.  Such  a  position  cannot,  liow- 
ever,  be  sustained.  Conversion  is  the  gist  of  the  action  of  trover,  and 
conversion  is  a  torL  Draper  v.  Fullccs,'  Fuller  v.  Smith.*  When  goods 
come  to  the  possession  of  a  person  by  delivery  or  by  finding,  he  is  not 
liable  in  trover  for  them  without  proof  of  a  tortious  act.  2  Saund.  47  e ; 
Mulgrave  v.  Ogden. 

The  reception  of  them  by  delivery  fVom  one  whom  he  is  entitled  to 
regard  as  the  owner,  and  the  conveyance  tVom  him  to  another,  to  whom 
they  are  sent,  are  not  tortious  acts.  In  the  case  of  Parker  v.  Godin, 
the  defendant,  who  acted  as  the  IHend  or  servant  of  another,  was  held 
d.  —  Ed. 

•  aSalk.  MS. 
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liftble  in  anoh  an  action,  beoanse  he  pawned  the  goods  in  his  owb 
Dame,  wliicb  had  been  improperlj-  delivered  to  him.  In  the  case  of 
Perkins  v.  Smith,  a  faaukrupt  after  the  act  of  banbraptcy  delivered 
goods  to  a  servant  to  be  carried  to  his  master,  and  the  servant  sold 
them  for  liis  master'a  ase,  and  was  held  to  be  liable  for  them  in  auoh  an 
action.  In  both  these  cases  the  servant  was  considered  to  be  liable 
onlv  on  tlie  ground  that  they  committed  tortious  acta  by  pawning  and 
selling  the  goods.  A  reftisal  to  deliver  goods  on  a  demand  mode  by 
the  owner  may  be  a  tortious  act  and  a  conTeraion  by  one  who  is  in  pos- 
Bession  of  them.  There  is  no  evidence  exhibited  in  this  case  tending 
to  prove  that  the  servant  committed  any  tortious  act,  or  that  he  aasLsted 
Ilia  master  in  such  an  act 

£hacq>tioiia  sustairied,  and  new  trial  granted} 


COLES  V.  F.  WRIGHT. 
Ik  the  Cohkon  Fleas,  November  28,  1811. 
[Rtporttd  M  t  Tamtoii.  198.] 
MAMsriELD,  C.  J.*  This  was  an  action  bronght  by  tlie  ptfuntiff,  as 
aasignee  of  the  effects  of  Samuel  Wright,  against  the  defendant,  to 
recover  money  alleged  to  be  had  and  received  by  tlie  defendant,  to 
the  plnintiflTs  use.  The  ground  of  the  action  is,  that  Samuel  Wright 
the  bankrupt  had  been  committed  to  prison,  and  after  be  had  been 
committed  to  prison,  he  employed  Bobins,  an  auctioneer,  to  sell  cei^ 
tain  goods,  who  deliverc(^  £79,  the  money  produced  by  tlie  sale,  to  the 
defendant,  to  be  carried  to  his  brother,  8.  Wright.  S.  Wright  received 
it,  and  paid  away  part  of  it,  and  it  does  not  apjKar  what  he  did  with 
the  rest :  the  defendant  then  having  received  this  sum  of  £79,  it  is  said 
the  bankrupt's  assignees  are  entitled  to  recover,  becaase  S.  Wright  be- 
came a  bankrupt  by  continuing  two  months  in  prison  ;  and  upon  the 
trial  the  defence  was,  that  the  defendant  received  the  money  merely  as 
a  messenger,  or  carrier  of  the  money  between  the  one  party  and  the 
other,  and  that  as  such,  and  having  paid  it  over,  be  was  not  liable. 
We  find  no  case  lu  which  this  doctrine  of  relation  of  an  act  ^of  bank- 
ruptcy, committed  by  suffering  imprisonment,  has  been  carried  so  far 
as  to  charge  a  man  with  money  received  for  a  trader  lying  in  prison, 
at  a  time  before  be  became  a  bankrupt  There  was  evidence  that  tbe 
bi-otlier  knew  he  was  in  prison ;  and  it  was  urged  for  the  plaintiffs, 

>  MeJ»nn  T.  Ititmii,  IT  Ala.  918;  Freemui  «.  Scarlocli,  STT  Alt..  407,  418  (lemile);  Hud- 
mon  B.  Duboae.  BE  AIk.  44S;  Bill  if.  Hayes,  8S  Conn.  532j  Smith  v.  Colbr,  67  He.  169,  ITl; 
Strickland  V.  Barrett,  SO  Pick.  41S;  Parker  «.  LomlMrd,  100  Mass.  40's;  Metcalf  <.  Hc- 
Laufthlin,  132  Han.  84;  Gurle;  v.  ArmMead,  148  UMa.38T;  Tamer  v.  Brown,  6  Han,  331 
litmbli);  Walker  *.  First  Baak,  43  Oreg.  109i  Deeriag  e.  Auiten,  HYt,  830  Accord. 

See  bIm  Hires  V.  Solebar,  S  Hod.  243.— Ed. 

■  Only  the  opiaioD  of  the  conrt  is  given. —  Ed. 
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that  inftamach  as  every  man  is  supposed  to  know  the  law,  the  defend- 
ant was  conusant  that  his  brother  would  thereby  become  a  b&nkrapt. 
There  was  also  evidence  of  a  meeting  of  creditors  to  cousider  the  state 
of  S.  Wright's  circamstances,  but  no  evidence  that  the  brother  knew 
it :  according  to  the  dedded  cases  the  action  might  be  brought  against 
the  auctioneer ;  but  it  seems  a  moustrous  thing  to  say,  that  every  one 
who  takes  money  in  the  character  of  a  messenger  or  bearer,  should  be 
so  liable ;  it  may  happen  to  pass  through  the  hands  of  two  or  three 
persons,  who  would  each  be  liable  to  such  an  action.  No  case  goes 
that  length,  and  the  doctrine  of  the  relation  of  the  act  of  bankruptcy, 
is  in  all  cases  extremely  h&rd,  and  in  many  shocking,  and  it  is  not  to 
be  carried  further  than  we  are  compelled  to  cany  it :  and  therefore  we 
think  we  are  bound  to  say  that  the  defendant  is  not  liable  to  this 
action,  and  the  rule  nisi  to  enter  a  nonsnit  must  be  made 

Absolute.^ 
>  Tops  V.  Hockin,  7  B.  &  C.  101  {tembU)  Aeeord. 


POND  e.  ITNDEKWOOD. 
At  Nisi  Pbius,  betobb  Lord  Holt,  C.  J.,  Uichaeucas  Tsxh,  1706. 
[RtporUd  in  S  Lord  Rayatmd,  ISIO.] 
Ik  >a  intfefrttnAu  aaumptU  brought  by  the  plBlntiff,  AnniDnsll  Pond,  ks 
of  Charles  Pond,  deoeiueii,  for  nione;  received  b;  the  defendMit,  oiring  to  tho  testator 
for  waftBS  (he  being  a  Eeamao}  after  the  testator's  death.     On  not  guilty  pleaded,  it 
appeared  on  evidence  it  the  trial,  thst  before  the  will  icaa  found,  administration,  Ac., 
Iras  granted  to  Anas  Pond,  a  aiater  of  Charles  Fond,  and  that  she  made  a  warrant  of 
attorney  to  the  defendant  to  receive  this  monpj,  being  jC21,  by  virtue  of  which  warrant 
he  did  receive  it,  and  paid  it  to  Anne  before  an;  notice  given  of  this  will.     And  by  the 
direction  of  the  Lord  Chief  Jastice  Holt,  before  whom  it  was  tried  at  Onildhall  the  ait- 
tings  after  Michaelmas  term,  170G,  the  plaintiff  was  nonsuited  ;  for  b;  Urn,  though  all 
act*  done  by  an  administrator,  where  there  is  a  will  are  void,  and  snch  an  action  ia 
this  cane  would  lie  sgtiait  Anne  Pond  ;  yet  it  is  hard  to  make  the  defendant  liaUa, 
having  paid  the  money  over,  before  he  knew  of  the  will,  to  the  administrator.* 

•  Two  yean  befora,  Trevor,  0.  J.,  made  a  contrary  ruling  in  Jacob  d.  AUeii,  SaQc 
i7.  In  Sadler  v.  Evans,  4  Burr.  1981,  IfiSS,  it  ia  reported  that  "  Lord  MaosGdd  ex- 
pressed a  dissent  to  the  case  ot  Jacob  i>.  Allen,  and  hi*  approbation  of  Pond  t>.  Uodet- 
vood,  which  is  contrary  to  it." 

lu  Sharland  i>.  Mildon,  G  Hare,  409,  the  defendant,  mistakenly  believing  that  A. 
]iad  proved  a  will  sod  taken  out  letters  of  administration,  at  A.'s  request  collected 
certain  debt*  due  to  the  estate,  and  paid  the  money  to  A.  The  defendant  was  charged 
as  executor  de  ton  tort  by  a  sabeequeut  admioistTator  d.  m.  a.  See  also  .Sb  fortt 
Edwards,  13  Q.  a  Div.  747,  751.— £a 
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NATHAKIEL  B.  SFOONER  v.   EPHRAIM  B.   HOLMES. 

Ik  thk  Sopbeub  Jvdiciai,  Court,  MABSACHnsErrs,  October,   1869. 

[lUporied  in  103  ManacIai4tiU  BeporU,  503.] 

Grat,  J.>  Tbia  is  an  adioD  of  tort,  in  the  nature  of  trover,  for 
certain  conpons  of  United  States  IrandSj  alleged  in  tbe  declaration  to 
be  the  property  of  the  plaintiff  and  to  have  been  conTerted  by  the 
defendant  to  his  own  use.  Tbe  undisputed  evidence  at  the  trial  showed 
that  the  bonds  hod  belonged  to  the  plaintiff,  and  had  been  stolen  fVom 
him,  and  delivered  by  one  who  received  them  from  the  thief  to  the 
defendant,  and  by  him  sold  and  tamed  into  money,  which  he  is  admit- 
ted to  have  paid  over  to  his  principal.  But  the  jury  have  found  that 
in  so  doing  the  defendant  acted  only  as  agent  of  the  person  from 
whom  he  received  them,  and  did  not  linow,  and  was  not  guilty  of  gross 
negligence  in  not  knowing,  tiiat  that  person  had  come  disbonestly  by 
them.  It  does  not  appear  that  the  plaintiff  ever  demanded  of  the 
defendant  either  the  coupons  or  their  proceeds,  or  that  the  defendant 
personally  derived  any  benefit  from  bis  acts.  Tbe  principal  question 
in  the  case  is,  whether,  under  tbese  circnm stances,  be  is  liable  in  this 
action.  This  is. an  important  question,  and  has  received  great  consid- 
eration from  tbe  court. 

An  action  of  tort  for  the  conversion  of  personal  property,  under  our 
present  system  of  pleading,  requires  such  evidence  to  support  it  as 
would  have  proved  a  conversion  in  an  action  of  trover  at  common  law ; 
and  cannot  be  maintained  without  proof  that  the  defendant  either  did 
eoine  positive  wrongful  act  with  the  intention  to  appropriate  the  prop- 
erty to  himself  or  to  deprive  the  rightful  owner  of  it,  or  destroyed  the 
property.  Fouldes  v.  Willoughby,  Heald  v.  Care}',*Gen.  Sts.  c.  V29, 
S  81,  Robinson  v.  Austin,*  Loring  v.  Mulcahy,  Parker  v.  Lombard.* 
In  the  last  case,  Mr.  Jastioe  Hoar  says  that  if  a  bailee,  being  intrusted 
with  the  possession  merely,  transfers  the  possession  according  to  the 
directions  of  the  person  from  wbom  be  received  it,  without  notice  of 
any  better  title,  and  without  undertalcing  to  convey  any  title,  this  does 
not  appear  to  have  been  held  any  evidence  of  a  conversion ;  and  cites 
Strickland  v.  Barrett,*  and  Leonard  v.  Tidd.  So  where  chattels  were 
delivered  by  tbe  owner  to  a  bailee,  with  the  right  to  purchase  them 
by  paying  a  certain  price,  so  that  he  had  the  actual  legal  and  rightfUl 
possession,  although  he  bad  not  performed  tbe  condition  on  which  he 
was  to  have  tbe  absolute  title,  and  he  sold  them  to  a  third  person,  who 
resold  them  before  any  demand  mode  upon  him  and  without  notice  of 
tbe  agreement  tietween  his  vendor  and  tbe  original  owner,  he  was  held 
not  to  be  liable  to  the  latter  in  trover.     Vincent  v.  Cornell.'    See  also 

■  Only  tbe  opinioa  of  the  conrt  h  giTsn.  —  Ed. 

«  XI  C.  B.  877.  *  2  Gray,  584.  •  100  Mam.  J06. 

•  20  tick.  lis.  *  13  Pick.  294. 
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Day  V.  Bassett.'  And  trover  will  not  lie  againat  a  servant  for  taking 
goods  b;  his  master's  conimaiid  and  for  his  master's  use,  when  the 
command  ia  sot  to  do  an  apparent  wrong,  and  the  aerrant's  possession 
is  lawful    Bui.  N.  P.  47 ;  Powell  v.  Hoyland.' 

In  the  case  of  a  sale  of  goods,  indeed,  the  purchaser  is  bonod  to 
look  to  his  title,  and,  if  he  obtains  them  from  one  who  ia  not  the  lawfnl 
owner  or  his  authorized  agent,  cannot  hold  them  against  him.  2  Kent 
Com.  (6th  ed.)  S24.  If  the  goods  bare  been  stolen,  the  property  does 
not  pass  by  deliver}',  and  a  person  who  derives  hia  title  ftam  tiie  thief 
gaina  no  rights  as  against  the  lawfhl  owner,  and  if  he  either  refhsee 
upon  demand  to  deliver  them  np,  or  sells  tJiem  and  turns  Uiem  into 
money,  or  otherwise  ooDverts  them  to  his  own  uae,  he  is  liable  to  the 
lawful  owner  in  trover.  Dame  v.  Baldwin,*  Heckle  «.  Lurvey/  Upon 
this  principle,  it  is  held  that  an  auctioneer,  who  receives  and  sells  stolen 
goods,  not  knowing  nor  having  reason  to  believe  that  they  were  stolen ; 
or  a  pei-son  who  in  good  faith  buys  a  stolen  horse,  and  afterwards  exer- 
cisea  dominion  over  him  by  letting  him  to  a  third  person ;  is  liable  to 
the  rightful  owner  in  trover,  witbont  a  previous  demand.  Hoffman  r. 
Carow,*  Coles  v.  Claik,*  Gilmore  v.  Newton.'  Yet  even  in  the  case  of 
stolen  goods,  a  mere  naked  bailee,  who  does  no  act,  and  has  no  intent, 
to  convert  them  to  his  own  uae,  or  withhold  them  ftom  the  owner,  and, 
before  any  demand  made  upon  him,  delivers  them  back  to  the  person 
from  whom  he  received  them,  is  not  guilty  of  a  conversion,  although  he 
knew  that  they  were  stolen.     Loring  v.  Mnlcahy. 

But,  in  the  o[Mnionof  a  majority  of  tiie  court,  the  coupons  in  question 
do  not  stand  upon  the  same  ground  as  chattels.  They  were  negotiable 
promises  for  the  payment  of  money,  issued  by  the  government,  payable 
to  bearer  and  transferable  by  mere  deliver^',  withont  aasignment  or 
indorsement.  They  are  therefbre  not  to  be  considered  as  gooda,  but  as 
representatives  of  money,  and  subject  to  the  same  rules  as  bank  bills 
or  other  negotiable  instruments  payable  in  money  to  bearer.  Wookey 
V.  Pole,*  Goi^ier  r,  MievUle,*  Commonwealtii  v.  Emigrant  Indastrial 
Savings  Bank.'*  The  mle  of  caoeat  emptor  does  not  apply  to  them. 
It  is  now  well  settled  that  the  bearer  of  a  bank  bill  which  has  been 
stolen  A'om  the  bank  may  recover  the  amount  fVom  the  bank,  unless  it 
is  proved  that  he  did  not  take  it  in  good  faith  and  for  valuable  consid- 
eration ;  and  that  hfs  knowledge  of  suspicious  circumstances  is  imma* 
terial,  unless  amounting  to  proof  of  want  of  good  faith.  Worcester 
County  Bank  v.  Dorchester  &  Milton  Bank,"  Wyer  v.  Dorchester  A 
Milton  Bank,'*  Raphael  v.  Bank  of  England."  And,  according  to  the 
great  weight  of  authority,  the  same  rale  ap[riies  to  bills  of  exchange 
or  promissory  notes  payable  to  bearer.     Goodman  t>.  Simonds.'* 

ll02Ma5».  4«.  »  8  Eich.  67.  •  8  Maw.  618. 

*  101  Mags.  344.  •  2S  Wend.  28G.  ■  3  CaBb.  SOS, 

1  8  Allen,  171.  •  4aiAld.  1. 

■  *  D.  *  B.  841  i  s.  c.  a  B.  &  C.  46.  M  98  Hasa.  12. 

ti  10  Cuih.  4S8.  "  11  Ciuh.  ei.  u  17  C.  a  ISI. 

M  20  How.  S43. 
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Tbe  jury  bare  found  that  the  defendant  took  these  coupons  in  good 
ftitb,  withoot  grofis  negligence,  and  &b  ageot  of  his  employer.  He 
thus  acquired  a  lawfiil  poBsession  of  them,  which  woa  no  evidence  of 
a  coDTersion.  He  then,  before  any  demand  or  notice  from  the  rightful 
owner,  transferred  them  by  delirery,  and  exchanged  them  for  money, 
the  amonnt  of  which  he  paid  over  to  his  employer.  This  case  does  not 
present  the  question  whether  the  defendant  conld  have  been  held  liable 
to  tbe  rightful  owner  for  tbe  coupons  or  the  proceeds  wiiile  in  bis  own 
bands,  nor  whether  be  could  be  held  to  have  paid  value  for  them.  Tbe 
single  question  Is,  whether  he  has  been  guilty  of  a  wrongfhl  converBion ; 
and,  considering  tbe  natare  of  the  instruments,  and  the  fact  that  the 
defendant  was  acting  in  good  faith,  witbont  gross  negligence,  as  ^ent 
only,  without  himself  receiving  any  benefit  fh>m  tbe  transaction,  a 
majority  of  the  court  is  of  opinion  that  neither  taking  the  coupons  by 
delivery,  transfeiring  them  by  delivery,  nor  paying  over  the  proceeds 
to  his  employer,  constituted  a  conversion  for  which  he  can  be  held 
Usble  in  an  action  of  tort  in  tbe  natnre  of  trover.  Addison  on  Torts, 
(3d  ed.)  817.  Tbe  instructions  to  tbe  Jury  were  therefore  quite  favor* 
able  enough  to  the  plaintifl^  Seceptiont  overrukd.^ 

1  KlmbAlI  V,  Binian  H  H*.  14T  CeiOra,    8m  HOI «.  H«7M,  18  Coao.  G39.—  Ed.       \ 
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SECTION  U.  (cotUintted.) 

ig)  MucKixunoDB  Acts  op  Domihiok. 

LORD  PETRE  «.  HENEAGE. 
At  Nisi  Phius,  cobah  Lobd  Holt,  C.  J.,  Easter  Tebh,  1699. 
[BtpcrUd  In  la  Modam  BeporU,  519.] 
Trovek'  by  the  plaintiff,  as  administrator  cum  teatamento  annexo  of 
the  late  Lord  Petre,  against  the  wife  of  the  first  execntor,  for  a  neck- 
lace of  pearl,  said  to  have  been  in  the  family  for  many  generationa, 
and  worn  as  a  personal  ornament  by  Lady  Petre  for  the  time  being,  or 
for  default  of  such  by  the  lady  dowager,  pro  tempore. 
■  And  here,  by  Holt,  C.  J.,  the  wearing  of  R  peart  is  a  conversioa* 


KEYWORTH  v.  HILL  and  Wim. 
In  the  Kimq's  Bkncb,  June  14,  1820. 

[Reported  in  3  Banuiaill  gr  AldeT«m,iei^ 

Troteb  against  husband  and  wife,  for  a  bond  and  two  promissory 
notes.  The  declaration  stated  that  the  defendants  converted  and  dis- 
posed of  the  same  to  their  own  use.  Plea,  not  guilty.  Verdict  for  the 
plaintiff.* 

Abbott,  C.  J.  The  question,  in  this  case,  arises  upon  a  motion  in 
arrest  of  judgment.  The  ground  of  the  objection  is,  that  inasmuch  as 
a  married  woman  cannot  acquire  property,  the  conversion  of  the  prop- 
erty can  only  be  the  act  of  the  husband,  and  must  be  so  charged.  If 
the  allegation  in  the  declaration,  that  the  defendants  converted  the 
property  to  their  own  use,  necessarily  imported  an  acquisition  of  prop- 
erty by  them,  there  wonld  be  considerable  weight  in  the  objection.  It 
seems  to  me,  however,  that  that  is  not  the  necessary  import  of  the 
expression,  for  a  conversion  may  be  by  an  actual  destruction  of  the 

'  Oul;  so  mncli  of  ths  case  is  f^ren  fw  relatn  to  the  ijiieatdon  of  conTersiDn.  —  Ed. 

"  See  Ponlton  v.  Wilson,  1  F.  A  F.  103  ;  Gray  u.  Crooheron,  8  Port.  19] ;  Gentry  r. 
Madden,  S  Art  127;  Clark  v.  WhiWker,  IB  Conn.  319;  Adams  v.  Miicll.  11  G«.  IM : 
Barton  r.  White,  1  Har.  &  J.  679 ;  Dicksj  v.  Franklin  Bank,  32  Me.  fi72  ;  Uthrop  v. 
Blake,  23N.  B.  46;Ch«ili.  B.B.  Co.  «.  Fostsr,  51N.  H.  4»0;WestaniCo.v.  FnnklinCo., 
TO  N.  H.  37;  Spencer  v.  Blickman,  9  Wend.  IST;  ManmiD  v.  Caldwell,  3  Sweeny,  313; 
ColUnsv.  Bennett,  46  N.  T.  190;  Scruggs  v.  Davis,  S  Sneed  (Tenn.),  Ml;  Arnold  v.  Kel It, 
*  W.  Ta.  642.  Compare  Chandler  v.  Fartln,  9  Mill,  C.  &.  73;  Quay  v.  M'Ninch,  i  Hill,  C. 
B.78.— En. 

)  The  statement  of  the  case  i>  ahridged,  and  the  argnmenta  of  counsel  and  the  cancar- 
rii^  opinions  of  Holrotv  and  Best,  JJ.,  are  omitted.—  Ed. 
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property.  And  if  tlie  allegation  does  not  necessarily  import  that  the 
defendants  acquired  a  property,  we  are  tx>und,  after  the  yerdict,  to 
conaider  the  conversion  to  have  taken  place  by  other  means  than  by 
the  acquisition  of  property.  I  am,  therefore,  of  opiuioa  that  the  declara- 
tion is  sufficient,  and  that  this  rule  siiould  be  discharged. 

Bailey,  J.  It  is  quite  clear  that  in  trespass  the  husband  and  irife 
might  be  jointly  sued.  The  reason  of  which  b,  that  the  acUon  is 
founded  on  tbe  wrongful  act  of  the  defendaots.  Now,  it  seems  to  me, 
that  the  action  of  trover  is  fonnded  on  the  tort  also.  Tbe  cases  cited 
on  tbe  part  of  the  defendant  proceed  npon  the  anppositioD  that  the 
couversioD  could  only  take  place  by  tbe  defendants  acquiring  a  prop- 
erty. It  seems  to  me,  however,  that  in  trover  tbe  foundation  of  the 
action  is  not  the  acquisition  of  property  by  the  defendants,  but  tbe 
deprivation  of  property  to  the  plaintiffs.  If  the  wife  were  to  take  up 
a  book,  aud  her  husband  desired  her  to  put  it  in  tbe  fire  and  bum  it, 
and  she  did  burn  it,  ttiat  would  be  a  conversion,  and  yet  the  husband 
and  wife  would  acquire  no  property ;  so,  if  a  man  takes  my  horse  and 
rides  it,  I  may  bring  trover  for  the  temporary  couvei'sion.  And  if  there 
can  be  any  ease  of  a  oonversioo  without  an  oltimate  change  of  property, 
we  are  bound,  after  verdict,  to  imply  that  it  was  such  a  conversion  as 
the  wife  might  be  guilty  of.  Svle  discharged.^ 


SUMMERSETT  v.  JARVIS  a»p  Otbebs. 
Ik  the  Combom  Plbas,  Jdnk  29,  1821. 

[RtporUd  in  S  Brodarip  ^  Bingkan,  3.] 

Tbotxb  for  sundry  account- books,  and  other  property.  At  the  trial, 
before  Dallas,  C.  J.,  Guildhall  sittiogs  afler  Hilary  term  last,  the  de- 
fendants, who  were  assignees  under  a  commission  of  bankrupt,  which 
had  been  issued  against  the  plaintiff  (a  farmer,  who  kept  bounds),' 
proved  that  he,  having  purchased  for  his  hounds  a  number  of  dead 
horses,  bad  been  accustomed  to  sell  the  skins  and  bones ;  and,  upon 
One  occasion,  said  he  shonld  make  a  good  thing  of  them.  Tbe  plain- 
tiff's witnesses  said  the  dead  h6rscs  were  purchased  expressly  for  the 
dogs,  and  never  with  any  view  of  nltorior  profit.    They  also  proved 

1  Hanhe's  Cass,  1  Leon.  812;  Draper  v.  Fulkea,  Yelr.  185;  Baldwin  v.  Martin,  Ow. 
48 ;  Coze  t.  Cropwell,  Cra.  Jac.  5 ;  Hodges  v.  Sampeoii,  W.  Jooes,  ^^Z■,  Newmao  v. 
Chajne;,  I^tch.  120;  Cstteratl  «.  EenyoD,  S  Q.  B.  SIO;  Heckle  v.  Lurrey,  101 
Hm>.  S14  (bnt  m»  Tobef  v.  Smith,  IS  Ony,  SSG];  Sowing  i>.  Uanley,  19  N.  V. 
102  Aeeard. 

Bemro.NeTji,  Cro.Jac.eei;  Rhemes  u.  Hnmphreys,  Cro.  Car.  254;  Perry  p.  Diggs, 
Cm.  Car.  IM;  Ballen'a  Case,  W.  Jooea,  294;  Qallop  n.  SymBon,  Style,  115;  Nate, 
1  Browiil.  3 ;  Seames  «.  HamphrtM,  1  Boll.  Abr.  S48  CoHtra.  S«e  alto  Chu'k  t>.  Pew, 
Qtyle,  18;  Itowell  t>.  Keefe,  <  Rleh.  S21. . 

Compora  Mirei  v.  Solebay,  2  Hod.  242.  —  Ed. 
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tbat  the  defeadant,  Jarvis,  in  the  cb&racter  or  aas^ee,  h^  insisted  od 
the  plaintiffs  delivering  up  his  Ixwks,  and  that  he  thereupon  delivered 
them ;  but  it  waa  not  proved  that  the  plaintiff  had  demanded  the  IxxAi 
of  the  defendants  previoasly  to  the  oommencement  of  this  action.  The 
Jury  having  found  a  verdict  for  the  plaintiff,  and  that  he  was  not  a 
trader  when  the  petitioning  creditor's  debt  accrued, 

Toddy,  Setjt.,  on  a  former  day,  obtained  a  rule  nisi  to  set  aside  this 
verdict,  and  enter  a  nonsait  instead,  or  for  a  new  trial,  on  the  ground 
flrst,  that  the  verdict  was  against  evidence ;  eeoondly,  that  the  plaintiff, 
having  delivered  his  books  for  a  legal  purpose  to  the  assignees,  when 
called  on  to  do  so,  had  not  parted  with  them  on  compulsiou,  so  that, 
until  a  formal  demand  was  made  by  the  plaintiff,  the  defendants  were 
guilty  of  no  conversion ;  and  such  demand  having  never  been  made.  Mm 
plaintiff  conld  not  maintain  his  action,     Nixon  v.  Jenkins.' 

I/ent,  Seijt,,  for  the  plaintiff.' 

The  CotiRx  expressed  a  clear  opinion  that  the  facts  of  this  case  did 
not  constitute  a  trading,  within  the  intent  of  the  bankrupt  laws ;  that 
tiie  defendants  having  taken  the  books  when  they  were  armed  with  the 
authority  of  assignees,  the  plainUff  must  be  deemed  to  have  delivered 
tbem  np  on  compulsion ';  that  the  defendants  were  thereby  guilty  of  a 
conversion ;  and  that,  consequently,  the  plaintilTs  action  was  maintain- 
able, without  any  formal  demand  on  his  part.  SuU  ditcharged,' 


FEATHERSTONHAUGH  v.  JOHNSTON. 

Ix  THE  CouHOM  Plsas,  Afbil  13,  1818. 

[Btporlxd  in  8  TmuiUm,  S3T.] 

Tbotkb.     At  the  trial  of  the  cause  before  Park,  J.,  at  the  sittings  at 

Guildhall  after  the  last  tenn,  it  appeared  that  tiie  plaintiff  agreed  to 

send  a  cargo  of  bottles  by  a  ship  of  one  Humble,  from  Sunderland 

to  I^ondon.     A  dispute  afterwards  arose  respecting  the  payment  of 

ftvight  and  demurrage,  whereupon  the  ship  was  ordered  by  Humble  to 

sail,  and  the  bottles  were  consigned  by  him  to  the  defendant,  who, 

without  notice  of  any  adverse  claim,  sold  a  part     Afterwards  the 

plaintiff  informed  the  defendant  that  the  bottles  were  his  property,  and 

demanded  to  have  them  delivered  up  to  his  disposal ;  to  wbirh  the 

defendant  answered  that  the  greater  part  had  been  alreadj-  sold.     It 

was  contended  at  the  trial  that  the  defendant  was  liable  in  this  action 

only  for  the  value  of  die  part  remaining  unsold  in  his  possession.     The 

1  2  H.  B1.  135. 

*  The  arKnin«pt  for  the  pluntiff  b  omitted.  —  Ed. 

*  Grainger  t>.  Hill,  4  B.  N.  C.  212;  PoweU  >.  HoyUud,  II  Ex.  t7  (mtiMit  Jeetri. 
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Jdi7  found  a  Terdict  for  £717,  being  the  value  of  the  whole ;  but  leavfl 
was  given  to  move  to  reduoe  it  to  £347,  Oie  value  of  the  part  remain- 
ing udmM. 

SuSock,  Seijt.,  now  moved  aooordinglj'.' 

GiBBs,  C.  J.  I  agree  to  the  proposition  tliat  the  demand  and  reRisal 
in  the  case  cited  did  not  amoant  to  a  conversion.  But  it  sometimes 
happens  that  two  points  might  I>e  made  in  a  case,  and  only  one  is  made ; 
and  I  cannot  take  the  decision  on  that  point  as  an  authority  to  dedde 
the  otlicr.  In  the  present  case,  the  defendant  has  l}een  proved  to  have 
aotoally  sold  the  ^xds  in  dispute,  and  a  sale  alone  has  been  held,  in 
many  cases,  to  amoant  to  a  conversion.  The  principle  of  law  is  ag^net 
the  deftndant,  who  has  ^plied  the  goods  to  his  own  use.  In  the  case 
of  Horwood  v.  Smith,*  an  action  of  trover  was  brought  by  the  owner  of 
goods  aghast  the  defendant,  who  had  sold  them,  aud  it  appeared  that 
the  goods  had  been  stolen,  aud  sold  in  market  overt  to  the  defendant ; 
and  afterwards,  and  before  the  conviction,  notice  was  given  to  the 
defendant  by  the  plaintiff  that  the  goods  were  hia  property,  and,  nev- 
ertheless, the  defendant  Bold  them.  After  conviction  the  action  was 
broDght ;  and  it  was  held  that  the  plaintiff  oonld  not  reoover,  because 
the  Bale  in  market  overt  protected  tiie  goods  nntil  conviction,  and  there- 
fore the  defendant  was  not  liable  for  a  sale  during  the  protection ;  ■ 
but,  unquestionably,  if  the  defendant  there  had  sold  after  protection 
had  ceased,  the  action  would  have  lain.  Therefore,  I  think  there  is  no 
ground  for  the  present  motion. 

Dallas,  J.,  Bubbodoh,  J.,  and  Pakk,  J.,  concurred. 

Bute  refuted.* 


TRATLOB  AKD  ANorHER  v.  HORRALL. 
Sdpreue  Court,  Indiana,  Acgdbt  22,  1887. 

[Btported  in  4  Blackfifrd,  317] 

Blackford,  J.  Trover  by  Horrall  against  Traylor,  Capehart,  and 
Cain.  Plea :  Not  guilty.  The  only  evidence  respecting  the  conversion 
was  as  fallows :  The  plaintiff  had  put  his  corn  into  a  crib,  which  he  had 
hired  for  the  purpose  of  Kinman,  and  which  stood  on  Kinmau's  land. 
The  defendants  and  some  other  persona  being  present  where  the  crib  of 
corn  was,  Capehart  offered  the  corn  at  public  sale,  and  Traylor  bid  it  off 

I  Th«  u^mnflnt  of  Hnllock  la  omitted.  —  Ed. 

■  2  Term  Bep.  7E0. 

■  SimilBTly,  the  mh  \ij  the  vsadM  of  an  infant,  l^efore  tlie  tatter  elects  to  avoid  the 
»]«,  U  not  a  coavertion.     Can  v.  dough,  20  N.  H.  2S0.  —  Ed. 

*  Tandriok  v.  Archer,  1  Leon.  221 ;  Bloiam  «.  Hubbard,  G  Eut,  M7;  E;le  t.  Qny, 
UAU.  a33{  K»iin«7  D.  BBiinej,  90H!ch.fllTi  Harrle  v.  Cable,  lUUich.SSE;  Tomkiae  «. 
Hail*,  3  Wend.  iOS;  UcDoiinell  t.  Bnftala  Co.,  193  N.  T.  92;  Uoirill  «.  Honlton,  40  Vt. 
SU;  Kewnm  o.  Ifewaum,  1  Leif^h,  M;  Boldewaba  ■.  Schmidt,  SS  Wis.  444  Aeeard.—ED. 
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ftt  the  price  of  tbirly-one  dollars.  Cain  B&id  Uiat  be  had  the  nfflceis 
botind  for  his  monej*.  The  plaintiff  was  also  present,  &nd  forbid  auy 
person  rix)!!!  selling  or  removing  the  com,  eUiming  it  to  be  bis.  Cain 
aftcrn-ai-ds  said  that  he  had  got  his  money  ftt)tn  Capebart.  The  defend- 
ants demuiTed  to  the  evideoce,  and  agreed  that,  if  jadgment  irere  rcii* 
dered  foi-  the  plaintiff,  the  court  might  assess  the  damages.  The  demurrer 
was  sustained  as  to  Cain,  but  there  was  a  Judgment  against  the  other 
defendants  for  seventy-four  dollars  in  dam^^,  bother  with  costs. 

We  are  satisfied  that  the  record  shows  no  evidence  conducing  to 
prove  a  conversion  in  this  cause,  and  that  Uie  Judgment  for  the  plain- 
tiff is  consequently  erroneous. 

To  suppoi't  the  action  of  trover,  there  must  be  proof  of  property  !d 
'the  plaintiff,  possession  to  have  been  in  the  defendant,  and  a  conveisios 
by  the  defendant.  Buller's  K.  F.  p.  S8.  The  gist  of  Uie  action  is  the 
.conversion ;  and  unless  tite  defendant  has  had  an  actual  or  virtual  pos- 
session of  the  goods,  he  cannot  be  chained  with  a  conversion  of  then 
to  his  own  use. 

In  the  present  cause  it  does  not  appear  wby  the  form  of  a  public 
sale  of  the  ooni  in  question  t^k  place.  It  is  not  shown  that  Capehart, 
the  alleged  seller,  had  seized  the  property  under  anj'  process  of  law,  or 
that  at  the  time  of  the  sale,  or  at  any  other  time,  he  hod  or  pretendefl 
to  have  any  possession  of  it  whatever.  Neither  was  there  any  attempt 
to  prove  that  Trajlor,  the  purchaser,  ever  took  possession  of  the  prop- 
erty,  or  exercised  any  act  of  ownership  over  iL^ 

The  case  of  Bristol  v.  Burt  is  referred  to  by  the  plaintiff.  But  the 
court  there  expressly  say  that  the  defendant  had  exercised  the  highest 
and  most  unequivocal  acts  of  dominion  and  control  over  the  goods, 
not  only  by  claiming  jurisdiction  over  them,  but  by  placing  armed 
men  near  them  to  prevent  their  removal.  They  sa}',  further,  that  the 
defendant  thus  detained  the  goods  for  several  months,  an<l  that  a  chai^ 
was  therefore  brought  upon  the  plaintiff.  The  court,  in  tliat  case,  do 
not  appear  to  have  bad  any  idea  that  the  suit  could  bo  maintained 
without  showing  that  the  defendant  had  intermeddled  with  the  goods, 
and  hnd  for  a  time  excluded  the  plaintiff  from  their  possession.  They 
rely  ou  Baldwin  v.  Cole.  The  plaintiff  bad  there  sent  his  servant  wiUi 
some  tools  to  work  in  the  queen's  yard  for  hire.  The  plaintiff,  some 
time  afterwards,  having  taken  away  his  sen'ant,  sent  for  the  tools,  but 
the  defendant  refused  to  deliver  them  up.  Trover  was  then  brought 
for  the  tools,  and  the  action  was  sustained  on  the  ground  that,  as  the 
defendant  had  wrongfully  undertaken  to  detain  them,  he  took  upoa 
himself  the  right  to  dispose  of  them,  which  was  a  conversion.  The 
case  in  6  Mod.  Rep.  is  settled  law,  and  being  relied  on  in  Bristol  t>. 
Burt,  it  shows  the  ground  upon  which  the  latter  case  was  intended  to 
be  placed  by  the  court 

1  Had  the  pnrcliaser  taken  possession  in  pnnnance  of  the  ule,  the  seller  ■*  veil  a) 
the  pnrchuer  would  bafe  been  guilty  of  a  converaios.  Head  >.  Thoni|iaoQ,  78  lU.  Sb 
Banisby  n.  Beezle;,  11  Oreg.  49;  No'rthrup  o.  Tnwk,  39  Wis.  GIG.  — Ed. 
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In  M'Comble  v.  Davies  the  plaintiff',  bj-  his  agent,  bonght  some  to- 
bacco which  was  Id  the  king's  narehonse ;  but  the  ageut  took  the 
tr&DBfer  of  the  tobacco  on  the  warehouse  books  in  his  own  name.  The 
ageut  afterwards  pledgetl  the  tobacco  in  bis  own  name  with  the  de- 
fendant, and  transferred  it  into  the  defendant's  name  on  the  books  in 
the  warehonse.  The  plaintiff  demanded  the  tobacco  of  the  defendant, 
wbo  refused  to  deliver  it  up  until  the  debt  for  whicti  it  was  pledgeil 
should  be  pud.  The  ptuutiff  then  sued  the  defendant  in  trover  for  tlie 
tobacco.  It  was  strougl}'  contended  at  the  trial  that  there  had  been  no 
conversion;  and  the  plaintiff  was  nonsuited.  The  nonsuit,  however, 
was  subsequently  set  aside,  and  the  plaintiff  recovered.  In  that  case 
.the  defendant,  by  the  transfer  to  him  on  the  dock  books,  had  the  virtual 
posseasion  and  exclusive  control  of  the  property,  and  he  wrongfull; 
refuseil  to  deliver  it  to  the  rightful  owner. 

In  a  subsequent  case,  Chief  Justice  Best  took  occasion  to  say  that 
Lord  Ellenborongb,  in  M'Combie  v.  Davies,  had  gone  to  the  extreme 
verge  of  tlie  law ;  that  as  far  as  that  be  should  go  himself;  but  that 
In  the  case  before  Lord  Ellenborongb  the  state  of  the  property  was 
changed,  because  there  had  been  a  transfer  in  the  dock  books,  which, 
it  was  well  known,  is  as  much  a  transfer,  for  the  puiposes  of  trade,  as 
an  actual  removal  from  one  warehouse  to  another;  and  that  there 
waa,  in  that  case,  the  exercise  of  dominion  over  the  goods.  Mallalieu 
V.  Laugher. 

The  cause  which  we  are  now  to  decide  is  verj'  different  from  any  of 
those  to  which  we  have  referred.  For  anything  that  the  record  be- 
fore us  presents,  the  plaintiff  may  have  always  continued  in  the  nndis- 
torbed  possession  of  the  com  in  the  place  where  be  originally  deposited 
it,  or  he  may  have  sold  it,  or  have  otherwise  converted  it  to  bis  own 
use.  • 

Dbwet,  J.,  tiaving  been  concerned  as  counsel  In  the  cause,  was 
absent. 

Per  Curiam.  The  judgment,  &c.,  against  the  plaintiff^  in  error  Is 
reveised,  with  costs.  Cause  remanded,  &c.^ 

1  CackMim.  winter,  SMui.  &R7.  SI3;H«noD».Hug)ie«,3SCal.tSB;F<illeTV.  Tkbor, 
SO  He.  S19;  D&tIs  v.  Baffnm,  SI  H«.  100;  Dun  «.  Cailunan,  95  He.  4H;  Barnnde  *. 
Twilchall,  43  S.  H.  3W;  Hatluwan  Co.  v.  Bentla;,  13  Barb.  641;  Andnvi  *.  Shsttuek, 
S3B*rt>.  39fl;G1oT<r>.  Riddick,  11  Ind.  582;  HuddleMon  v.  Carrin,4  Humpli.  337;  Iriihs. 
Clorca,  S  Tt.  30;  Nortbrap  cTrask,  39  Wia.  SIB;  Williunai.  Fetten,  IIB  Wia.  314  .Jecin-d. 

Compan  Vamj  «.  3uie,  8S  All.  lOfi. 

Tha  holdsr  of  ■  prior  DDKCorded  morlgaga  of  a  chattel  nuij  charg*  ai  a  convertar  the  mort- 
KagoiwhoniakaiaUter  mortgagawbichUrNDldcd.  IveraCo.e.  All«n,101  Ha.  918.  — Ed. 
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PENNY  t>.  THE  STATE. 
Li  THE  SuFREXE  CoDsi,  Alabaha,  Novesbeb  Tebm,  1889. 

IBepOTtad  in  88  Alabama  RepOrU,  lOS.] 

Cloptom,  J.>  The  second  count  of  the  indictment  is  founded  on 
section  3795  of  Code  1886.  Before  the  offence  with  which  the  defend- 
ant is  charged  is  made  out,  it  must  be  shown  that  he  was  the  agent  or 
servant  of  the  owner  of  the  cotton ;  that  it  came  iuto  his  poasesaion  by 
virtue  of  bis  employment ;  and  tliat  he  tiaa  embezzled,  or  fVaudnlently 
converted  it  to  bis  own  use,  or  fraudulently  secreted  it  with  intent  to 
convert  it  to  his  own  ase. 

Assuming  the  facts  to  be  as  teetlfled  by  the  State  witnesses,  and 
not  regarding  the  statements  and  explanations  of  defendant,  they 
are :  The  owner  of  the  c»tton  employed  him  to  liaul  seven  bales  ttom 
his  gin  house  to  a  factory  at  Cottondale,  about  ten  mites  distant,  and 
deliver  them  to  the  manager  of  the  factory.  By  virtue  of  his  employ- 
ment, be  took  possession  of,  and  carried  the  seven  bales  to  the  factor}', 
taking  one  b&le  the  first  load,  and  two  at  each  succeeding  load.  He 
delivered  the  seven  bales  to  the  manager  of  the  factory,  taking  the 
receipt  for  the  bale  first  hauled  in  tlie  name  of  his  son,  Lane  Penny, 
which  bale  was  marked,  after  leaving  the  gin-bonse,  with  the  letten 
h.  P. ;  and  for  the  other  six  bales  he  took  receipts  in  the  name  of  the 
owuer.  On  being  questioned,  shortly  after  he  finished  hauling,  as  to 
the  number  of  bales  he  bad  carried,  be  replied,  only  six;  but,  on  being 
pressed,  admitted  he  had  carried  seven.  Soon  after  this,  he  delivered 
all  the  receipts  to  the  agent  of  the  owner.  On  these  facts,  defendant 
requested  the  court  to  give  the  affirmative  charge  in  his  favor. 

Conversion  has  been  defined  to  be  "  an  unauthorized  assumpUon  and 
exercise  of  the  right  of  ownership  over  goods  or  personal  chattels 
belonging  to  another,  to  the  alteration  of  their  condition,  or  the  exclu- 
sion of  the  owner's  rights."  Conner  v.  Allen  ; '  Threat  v.  Stamps.*  It 
is  not  pretended  that  there  was  any  secretion)  waste,  destruction,  or 
wrongfiil  taking  of  the  bale  of  cotton.  Defendant  hauled  and  delivered 
as  directed  by  the  owner.  The  only  acts  done  by  him,  not  in  accord 
with  his  duty,  were  marking  the  bale  and  taking  a  receipt  therefor  in 
the  name  of  his  eon.  These  acts  do  not,  of  themselves,  constitute  an 
exercise  of  dominion  in  exclusion  of  the  owner's  rights,  nor  an  s^ipro- 
priation  to  defendant's  own  use  and  beneficial  enjoyment ;  nor  withhold- 
ing from  the  possession  of  t4ie  owner ;  nor  an  alteration  of  the  condition 
of  the  cotton.  The  receipt  may  have  armed  defendant  with  power  to 
exeroise  dominion,  and  to  withhold  the  cotton  from  the  possession  of 
the  owuer ;  it  may  be  the  assertion  of  an  inconsistent  claim  or  right ; 
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iKit  the  acquisition  of  Bach  power,  and  the  aasertion  of  such  claim  or 
right,  do  not  constitute  a  oonveraion  of  Ute  cotton  itaelf.  To  complete 
a  conversion,  the  aesnined  power  must  be  exercised  to  the  alteration  of 
its  condition,  or  to  the  exclusion  of  the  owner's  rights.  Defendant's 
t^ing  the  receipt  and  marking  ihe  lule  as  was  done,  may  l>e  evidence 
of  an  intent  to  claim  and  appropriate  the  cotton  to  his  own  use  ;  but 
the  mere  intent  is  not  euffloient.  Delivery  of  ttte  receipt  to  tho  owner 
iras  an  al^andonment  of  such  purpose. 

The  court  erred  in  refusiog  to  charge  the  jurj*,  that  if  they  believed 
the  evidence,  the;  moat  find  defendant  not  guilty. 

Jteveraed  and  remanded.^ 


JAHES  M.  KELSON  v.  OLIVER  WHETMOBE. 

Zx  THE  CouBT  or  Affsals,  South  Cabolika,  Jamuaxt,  1815. 
IR^nrted  in  1  Ridumlim,  SIS.] 

Betore  Wardlaw,  J.,  at  Charleston,  Spring  Term,  1844. 

This  was  an  action  upon  the  case  to  recover  the  value  of  a  slave 
named  Franlc,  the  property  of  the  plaintiff  —  eaid  to  have  Ijeen  lost 
through  the  wrongful  acts  ot  the  defendant. 
•       Hiere  were  three  counts  in  the  declaration.     The  first  count  was  in 
trover.' 

Frank  was  a  bright  mulatto  slave  belonging  to  the  plaintiff.  In 
Jane,  1841,  he  ran  away.  At  Fayetteville  he  represented  himself  to 
the  defendant,  who  was  then  travelling  from  the  South  to  his  home  in 
New  York,  as  a  free  mulatto,  and  asked  him  to  take  him  on  as  his 
aervant,  for  the  sake  of  cheapness.  The  defendant  acceding  to  his 
request,  Frank  travelled  as  the  defendant's  servant  as  far  as  Washing- 
ton, where  he  disappeared. 

The  presiding  ]u^ge  refused  a  motion  for  a  nonsnit,  and  submitted 
the  facts  to  the  Jury  on  the  firat  connt.  Verdict  for  the  plaintiff  for 
91,000.    The  defendant  moved  for  a  nonsuit  or  a  new  trial. 

F.  D.  Richardson,  for  the  motion. 

Dukes  and  Thomson,  contra. 

Curia,  per  Wabdlaw,  J.  The  serious  question  is  whether  there 
■waa  a  conversion. 

Conversion  is  an  appropriation  of  another's  property ;  change  of 
ownership  is  implied  by  it.     The  change  may  l>e  temporary  or  per- 

1  A  pledgee  of  ahftres  stuidiiig  in  ths  narne  of  the  pledgor  U  not  guilty  of  a  conrer- 
■ion  in  Earrendering  the  certificatM  and  taking  out  new  ones  in  his  own  name  or  in  a 
tnutee  for  himBelf,  there  being  no  design  to  dejirire  the  pledgor  of  his  righte  in  tbe 
Bliar«a.  Ttsny  r.  Binningham  Bank,  SS  Ala.  B»»;  Holmes  v.  Dav,  lOS  Mass.  SOS; 
Fa;  e.  Ore;,  124  Mass.  600,  COS.  —  Ed. 

'  Only  the  report  nn  this  count  is  given.  The  statement  of  facts  has  been  consider- 
mbly  abridged,  and  the  ai;gaments  of  coansel  are  omitted.  —  En. 
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petD&l,  but  BO  Btrongly  has  our  dourt  iosUted  on  tbis  oEuinge  as 
TeBnlting  from  converBioQ,  that  when  a  verdict  in  trover  is  rendered 
whilst  the  chattel  remains  out  of  the  posseBsioB  of  the  plaiutiffi 
the  judgmeut  for  the  plaintiff  is  itself  without  Batisfaction,  (which 
satisfactioD  is  ineisted  upon  elsewhere),'  considered  here  to  be  an 
acknowledgment  by  the  plaintiff  that  the  title  has  by  convereioQ  been 
transferred  fi-om  him.  Risers  and  Thompson  v.  Moore;*  Welbnm 
ads.  Bogan.'  Of  the  conversion,  evidence  may  arise  from  a  tortioas 
iaking,  from  a  refusal  to  deliver  upon  demand,  or  from  use  negativing 
the  plaiDtiS*8  right.  Any  act  iu  exclusion  or  defiance  of  the  plaintiff*i 
right,  any  assumption  of  property  and  of  the  right  of  disposition,  any 
intermeddling  indic&tjng  a  claim  of  ownership,  any  assertion  of  the 
control  which  belongs  to  the  owner,  whether  for  the  benefit  of  tiie 
defendant  or  of  a  third  person,  may  famish  proof  of  the  conversioQ. 
But  the  idea  of  property  is  of  the  essence  of  a  conversion.  Even 
where  the  chattel  from  its  nature  is  necessarily  known  to  be  prop- 
erty, an  interference  with  it,  under  circumstances  which  show  the 
owner's  right  to  be  Undisputed,  even  wilt  injurious  consequences 
to  the  owner,  does  not  amount  to  a  conversion ;  as  where  goods 
are  thrown  overboard  to  save  a  ship,'  or  where  a  work  of  charity 
or  kindness  to  the  owner  is  intended.'  No  intention  of  gain  to  the 
wrongdoer,  or  to  anyone  else,  is  essential,  if  an  injury  be  done  to 
the  owner  by  an  act  n^ativing  his  right'of  property.  But  when  the  , 
chattel  is  not  known  to  be  properi.y,  there  can  be  no  interference  with 
Jiho  ownership,  and  no  conversion  without  an  appropriation.  In  such 
a  case,  a  defendant  might  in  some  other  form  of  action  be  made  to 
answer  for  any  benefit  acquired  by  himself,  or  for  any  injury  done  to 
the  plaintiff  by  a  wrongful  act,  but  if  he  did  not  use  the  chattel  as 
property,  he  could  not  in  trover  be  held  to  have  converted  it 

It  is,  then,  in  the  case  before  us,  essential  to  inquire  whether  the 
defendant  knew  Frank  to  be  a  slave.  If  he  did,  his  acts  of  interfere 
ence  may  amount  to  an  assertion  of  his  right  as  owner,  and  the  eonse^ 
quence  of  these  acts  may  be  damages  which  have  resulted  from  bla 
conversion.  But  if  he  did  not,  the  treatment  of  Frank  as  a  servant, 
and  consequent  facilities  of  escape  afforded  to  him,  may  have  been 
acts  in  themselves  lawful  —  ceilainly  did  not  indicate  an  a 
property. 

A  new  trial  is  therefore  ordered. 

RiCBABDSON,  O'Neall,  Bdtler,  and  Fkost,  JJ.,  concurred.* 

>  S  Cowen,  43.  ^  Kice,  60.  *  1  Sp«ers,  1S3. 

*  a  BuUt.  280.  *  4  Eap.  ISS. 

•  Qdij  v.  H'Hincb,  2  UiU  a  B.  78  Aeemt.  —  Ed,     ' 
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THOROGOOD  v.   BOBINSON. 

In  the  Qdebn's  Bknch,  Jakuabt  15,  1845. 

[Reported  in  6  Qmwn'*  Bench  Reportt,  T69.] 

Case  fur  an  excessive  distress,  with  a  couot  m  trover,  for  lime,  flints; 
and  breeze.  Pleas:  To  t^e  count  in  trover  1,  Not  guilty;  2,  Not 
possessed.  Issues  thereon.  No  question  afose  on  the  counts  for  an 
excessive  distress. 

On  tbe  trial,  before  Lord  Denman,  C.  J.,  at  the  Middlesex  sittings 
after  last  Michaelmas  term,  it  was  proved  for  the  plaintiff  that  he  was  a 
lime-buFDcr,  and,  in  January-,  1844,  was  in  possession  of  some  land,  and 
of  the  lime,  breeze,  &<i.,  in  the  declaration  mentioned,  which  were  lying 
on  the  land.  The  lime  had  been  burnt  in  kilns  on  the  premises  fhim 
chalk  dug  there  by  the  plaintiff.  The  defendant  had  recovered  judg- 
ment in  ejectment  for  tbe  land,  and,  on  tbe  day  mentioned  in  tbe 
declaration,  he  entered  ttnder  the  writ  of  possession,  and  turned  two  of 
plaintiff's  servants  off  tbe  premises,  who  at  the  time  were  loading  a 
barge  there  with  part  of  the  lime.  He  refused  to  let  them  do  anything 
to  the  kiln  fires,  or  put  any  moi'e  of  the  lime  on  the  barge.  The 
defendant's  evidence  showed  that  he  was  entitled  to  the  land  as  land' 
lord  of  a  person  in  whose  absence  tbe  plaintiff  had  entered  without 
title.  The  Lord  Chief  Justice  told  the  jury  that  it  was  not  every  deal- 
ing with  another  person's  goods  that  amounted  to  a  conversion,  but 
only  such  as  deprived  the  real  owner  of  them ;  that  under  the  circum- 
stances it  was  reasonable  that  the  plaintiff  should  have  applied  to  the 
defendant  to  have  the  articles  which  belonged  to  plaintiff  delivered  to 
him  again  ;  but  that  it  was  a  question  for  the  jury  whether  the  'conduct 
of  the  defendant  was  a  conversion  of  the  lime  and  breeze.  Verdii^t 
for  defendant  on  both  issues. 

£howkg  now  moved  for  a  new  trial,  on  tbe  ground  that  the  verdict 
on  both  issues  was  against  the  evidence.' 

Lord  Denuan,  C.  J,  In  leaving  this  case  to  the  Jnrj',  I  endeavored 
to  act  in  conformity  with  the  decision  of  this  court  in  tlve  case  of  Need- 
ham  V.  Rawbone,*  and  I  said  that  it  was  a  question  for  the  jury  whether 
the  conduct  of  the  defendant  in  turning  tbe  plaintiff's  servants  off 
the  premises,  and  not  letting  them  take  away  the  lime  and  breeze, 
nmonnted  to  a  conversion  or  not.  I  think  tlie  jury  might  fairly  find 
that  it  did  not.  The  defendant  entered  the  premises  with  right,  and  bad 
a  right  to  turn  off  the  plaintiff's  servants.  The  plaintiff  certainlj'  had 
a  right  to  the  goods ;  but  he  should  have  sent  some  one  with  a  proper 
Authority  to  demand  and  receive  them.  If  the  defendant  had  then 
refused  to  deliver  them,  or  to  permit  the  plaintiff  or  bis  servants  to 
e  them,  there  would  have  been  a  clear  conversion  ; '  but  it  does 

I  Accord,  — Edi 


>  Tbe  krtruiieiit  for  the  plaintiCT  is  omitted.  —  £d. 

*  8  Q.  B.  771,  x.  *  Badger  v.  B«taTia  Ca,  70  ID.  8 
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not  neceesarily  result  fVom  the  facts  proved  In  this  case  that  the  defbnd- 
ant  was  guilty  of  a  cODversioQ. 

Pattbbon,  J.  The  mere  taming  the  plaintiff's  Bzrvants  off  the 
premises  could  not  amount  to  a  conversion  of  the  goods ;  for  the 
defendaDt  had  a  right  to  torn  the  servanta  off. 

CoLEBiDOE,  J.  Neither  the  plaintiff  nor  his  seirants  had  any  right 
to  be  upon  the  land ;  nor  was  the  defendant  bound  to  let  them  remain 
tiiere  for  the  pui^Hwe  of  removing  the  plaintiff's  goods ;  what  he  was 
bound  to  do  was,  on  demand,  to  let  tbe  plaintiff  remove  the  goods,  or 
to  remove  them  himself  to  some  convenient  place  for  the  plaintiff. 

WiOHTMAM,  J.,  concurred.  Sida  r0a«d} 


NICHOLS  V.   NEWSOM. 

Sdpbxke  Coobt,  Nobth  Cabouna,  Joke,  1813. 

IRepoTttd  In  !  Uurpkf,  301.] 

Tbib  was  an  action  of  trover  for  a  quantity  of  lightwood  aet  as  a 
tar-kiln  on  the  defendant's  land,  but  not  banked  or  turfed.  Upon 
the  trial  it  appeared  that  a  Judgment  had  been  obtuned  against  the 
defendant,  on  which  an  execution  was  issued  and  levied  on  the  sud 
lightwood,  which  was  duly  advertised  and  sold  and  struck  off  to  the 
plaintiff  as  the  highest  bidder.  The  plaintiff  afterwards  applied  to 
the  defendant  for  liberty  to  bank,  turf,  and  bum  the  kiln  as  it  then 
stood,  which  liberty  the  defendant  refused  to  grant  The  plaintiff 
then  demanded  the  lightwood,  and  proposed  to  bring  his  team  and 
cart  it  off  the  defendant's  land ;  whereupon  the  defendant  replied,  if 
the  plMntiff  came  on  his  premises  for  that  purpose,  he  would  sue  him. 
There  was  no  evidence  of  an  actual  conversion,  and  at  the  time  the 
snit  was  commenced,  the  kiln  remained  In  the  same  situation  In  which 
it  was  when  purchased  by  tbe  plaintiff.  The  plaintiff  was  permitted 
to  take  a  judgment  for  twenty  pounds,  the  value  of  tbe  kiln,  with 
leave  to  the  defendant  to  have  the  verdict  set  aside  and  a  nonsuit 
entered,  provided  the  court  should  be  of  opinion  the  plaintiff  was  not 
entitled  to  recover  in  this  action,  on  the  foregoing  facts,  and  on 
motion  of  the  defendant,  the  case  was  transmitted  to  this  court  tot 
the  opinion  of  the  Judges.  On  this  case  the  court  were  divided  in 
opinion. 

Hall,  J.  The  lightwood  which  is  the  subject-matter  of  this  action 
was  legally  levied  upon  and  sold  to  the  plaintiff.  That  sale  gave  the 
plamtlff  a  title  to  It.  The  kiln  of  lightwood  could  not  be  delivered 
knd  carried  a#ay  like  most  other  kinds  of  personal  property ;  it  was 
cumbrous,  and  could  only  be  removed  in  the  manner  proposed  by  the 

<  See  Towne  a  Buen,  SI  N.  H.  SM;  Euniltoa  *.  Caldwell,  23  H.  Br.  srs.  —  Ed. 
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plaintiff.  If  BO,  he  fain]  «  right  to  remove  it  ia  that  maoaer,  and  the 
defendant  had  no  right  to  forbid  him.  Of  course  the  plaintiff's  right 
waa  not  impaired  by  the  defendant's  threat  to  sae  him  If  he  entered 
upon  his  land  and  removed  the  lightwood ;  his  physical  power  to  do 
'  himself  )asUce  still  remained.  Had  that  been  opposed,  then  there 
would  have  been  a  conversion.  Had  the  defendant  aned  the  plaintiff 
(or  carrying  away  the  lightwood,  he  could  not  have  recovered,  because 
the  plaintiff  only  did  that  which  the  law  gave  him  a  right  to  do,  that 
was,  to  enter  on  the  defendant's  land  and  carry  away  property  to 
which  he  had  acquired  a  title  by  a  purchase  under  an  exeeutiont 
property  which  could  be  removed  In  no  other  way.  ,  The  threats 
which  defendant  made  were  of  no  legal  signiBcance,  and  ought  to  have 
been  disregarded  by  the  plaintiff.  If  the  lightwood  had  been  witbla 
tiie  defeudflct'a  enclosures,  and  admittance  had  been  denied,  the  case 
might  have  been  different ;  but  being  in  the  woods,  and  no  barrier 
Interposed,  the  idle  thi-eat  of  defendant  could  not  amount  to  a  con- 
version, and  the  rule  for  a  new  trial,  I  think,  ought  to  be  made 
absolute.^ 

LowRiE,  J.,  delivered  the  opinion  of  the  majority  of  the  court.* 
The  action  of  trover  is  the  legal  remedy  to  recover  damages  for  the 
□□lawful  conversion  of  a  personal  chattel.  The  lightwood  was  ft 
chattel  of  this  description,  and  the  purchase  under  the  execution 
vested  In  the  plaintiff  a  right  to  it.  The  lightwood,  however,  being 
bolky,  and  too  cumbrous  to  be  immediately  moved  from  the  defend- 
ant's land  on  which  it  was  sold,  the  law  will  presume,  unless  by  some 
express  and  unequivocal  act  of  the  debtor  such  presumption  should 
be  destroyed,  that  It  was  left  there  by  his  consent  and  in  his  posses- 
sion until  the  necessary  arrangement  could  be  made  for  taking  it 
away.  In  all  cases  where  the  consent  of  one  man  becomes  necessary, 
and  without  which  another  cannot  conveniently  enjoy  his  pn^rty, 
the  law  presumes  such  consent  to  be  given,  unless  the  contrary 
expressly  appears.  Whenever,  therefore,  a  man  purchases  heavy 
articles  at  a  sheriff'  sale,  such  as  corn,  fodder,  hay-stacks,  dec,  whidi 
it  Is  not  presumable  he  is  prepared  immediately  to  take  away,  he 
nay,  if  not  prohibited  by  the  debtor,  return  in,  a  peaceable  manner 
and  la?vfully  enter  upon  the  freehold,  or  Into  the  enclosures  of  such 
debtor,  or  other  person  on  whose  land  such  articles  were  sold,  for  the 
purpose  of  taking  them  away.  But  in  the  present  case  such  pre- 
sumption ceased  to  exist  the  moment  the  defendant  expressly  pro- 
hibited the  plaintiff  from  entering  upon  his  freehold,  and  threatened 
him  with  a  suit  if  he  did  enter.  After  such  express  prohibition  the 
entry  of  the  plaintiff  could  not  be  a  peaceable  and  lawful  one.  Tlie 
law  will  not  permit  one  man  to  enter  upon  the  possession  of  another 
(or  the  assertion  of  a  mere  private  right  which  he  may  have  to  an 

>  ThecoDCDrrltigot^nlciDofSuwBLL,  J->  U  omitted  —  En. 
*  TaTLOB,  C.  J.   LOOKK,  LOWBIE,  and  HsHDERMIt,  JJ. 
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article  of  personal  property,  against  the  express  prohibition  of  him 
in  poeaesBion ;  such  penniaBtOD  would  be  attended  with  consequences 
very  injuiious  to  the  peace  of  society.  We  therefore  think  that  the 
refusal  of  the  defendant,  as  stated  in  this  case,  was  such  evidence  of 
a  converaion  aa  was  proper  to  be  left  to  a  jury.  The  conduct  of  the 
defendant  reduced  the  plaintiff  to  the  necessity  of  asserting  bis  r^ht 
by  an  action  at  law.  "  If  a  man  give  leave  to  have  trees  put  into  his 
garden,  and  afterwards  refuse  to  let  the  owner  take  them,  it  will  be 
a  conversion."  Com.  Dig.  Action  on  the  Case,  title  Trover,  E.  Tiiia. 
case  differs  from  that  to  be  found  in  Gilbert's  Law  of  Evidence,  262,- 
and  in  5  Bac.  Abr.  Trover,  B,  where  there  was  a  refusal  to  delivei 
a  beam  of  timber ;  for  here  was  not  only  a  refusal  to  deliver,  but  a 
refusal  to  suffer  the  plaintiff  to  take  the  lightwood  into  his  possession 
and  cart  it  away,  coupled  with  a  declaration  that,  if  the  plaintiff 
entered  upon  his  freehold  for  that  purpose,  he  would  sue  him.  The 
plaintiff  was  under  no  necessity  to  enter  upon  the  defendant's  land, 
and  thereby  incur  the  trouble  and  expense  of  a  lawsuit.  We  there- 
fore think  the  rule  for  a  new  trial  should  be  discharged. 


BRISTOL  V.   BURT. 
SupBBHS  Counr  or  Jddicatube,  New  Tobk,  Notbhbbb,  I8t0. 

[Reported  in  7  JuKnum,  254.] 

This  was  an  action  of  trover,  brought  to  recover  the  valne  of 
Dinetj'-flve  barrels  of  potashes.  The  cause  was  tried  at  the  Onondaga 
circuit,  the  7tli  June,  1810,  before  the  Chief  Justice. 

The  defendant  was,  in  J808,  and  still  is,  the  collector  of  the  port  o( 
Oswego,  on  the  south  side  of  Lake  Ontario.  In  May,  1808,  the  defend- 
ant was  applied  to,  to  know  whether  he  would  grant  clearances  for 
ashes  for  the  port  of  Sackett's  Harbor,  which  is  the  next  adjoining 
port  in  the  county  of  Jefferson,  and  on  the  south  side  of  the  lake,  and 
adjacent  to  the  prov^ce  of  Canada.  The  defendant  answered  that  he 
did  and  should  continue  to  grant  clearances ;  and  the  defendant  was 
informed  of  tlie  intention  of  the  plaintiff  to  bring  ashes  to  Oswego, 
for  the  purpose  of  sending  thero  to  Sackett's  Harbor.  About  the  Brst 
July,  the  plaintiff  sent  ninety-five  barrels  of  potashes  to  Oswego,  which 
were  put  into  the  store  of  a  Mr.  Wentworth,  who  gave  the  plaintiff 
a  receipt  for  them.  The  plaintiff  applied  to  the  defendant  for  a  clear- 
ance, in  order  to  transport  the  ashes  to  Sackett's  Harbor;  but  tlie 
defendant  refused  to  grant  it,  alleging  as  a  reason  for  his  refusal  that 
though  he  did  not  suspect  the  plaintiff  intended  to  send  the  ashes  to  a 
British  port,  yet  he  believed  that  the  collector  at  Sackett's  Harbor 
would  not  do  his  duty,,  and  that  the  ashes  would  be  sent  fl^m  thence 
to  a  British  port.     The  defendant  at  the  same  time  promised  the  plaio- 
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tiff  that  jf  he  did  not  receive  instructions  to  the  contrary  fVom  die 
Secretary  of  the  Treasury,  within  a  foitnight,  he  would  give  a  clearance 
to  the  plaintiffs  ashes.  After  the  expiration  of  that  time,  the  defetid- 
SDt  still  I'efused  to  grant  the  clearance,  though  be  admitted'  that  lie  bat^ 
received  no  new  instructions  from  the  Secretary  of  the. Treasury,  nor 
bad  he  received'  any  instructions  forbidding  such  clearances.  Ha 
^igned  no  other  reason  for  his  refusal  than  his  suspicion  that  the 
collector  at  Sackett's  Harbor  would  not  do  his  duty,  and  persisted  iq 
refusing  a  clearance,  though  the  plaintiff  offered  to  give  bonds  that  the 
ashes  should  )»  delivered  at  Sackett's  Harbor.  The  plaintiff  then 
expressed  his  desire  to  take  the  ashes  up  the  river ;  but  the  defendant 
tleclai-ed  that  the  plaintiff  should  not  take  them  n^>m  Wentworth's 
store,  unless  he  gave  bonds  for  double  the  value  of  the  property,  to 
carry  the  ashes  to  Some  in  the  county  of  Oneida,  and  leave  then» 
there,  while  the  embai^o  continued ;  that  the  property  was  under  his 
jurisdiction  and  charge ;  that  he  had  a  control  over  all  the  stores  and 
wharves  where  ashes  were  placed,  and  had  employed  armed  men ;  and 
that  he  had  the  right  to  prevent  their  removal,  and  would  exercise  it. 
Two  armed  men  were  stationed  near  Wentworth's  store  during  two 
nights,  and  an  armed  sentinel  was  oonstantly  on  duty,  night  and  day, 
at  the  public  store  of  the  collector,  within  ten  rods  of  Wentwortb's 
store,  and  in  view  of  it.  for  the  purpose  of  observing  boats,  and  pre- 
Tenting  the  removal  of  property.  The  defendant  avowed  his  deter- 
niDalion  not  to  permit  any  ashes  to  be  removed  from  any  of  the  stores 
in  Oswego.  The  defendant  demanded  the  ashes  in  question  from 
Wentworth,  who  refhsed  to  deliver  them  ;  but,  in  order  to  prevent  the 
defendant  from  proceeding  to  extremities,  and  to  satisfy  him,  Went-: 
worth  entered  into  an  agreement  with  the  defendant  not  to  deliver  any 
property  from  his  store,  without  the  permission  of  the  defendant. 

In  the  autumn  of  1808,  the  defendant  gave  a  general  permission  to 
remove  any  ashes  fN>m  Oswego  up  the  river,  and  thirteen  barrels  of  the- 
potash  of  the  plaintiff  were  delivered  by  Wentworth  to  his  order. 

On  the  13th  Febmarj',  1809,  the  defendant  gave  a  written  permit  tO; 
carry  the  remaining  eighty-two  barrels  of  potashes  ttom  Oswego  to 
Some,  in  the  county  of  Oneida,  requiring  of  the  person  to  whom  they 
were  delivered  by  order  of  the  plaintiff  a  written  report  of  the  ssbee, 
and  an  oath  that  the-  statement  was  true,  and  that  he  did  not  intend 
to  violate  the  law. 

.  It  was  proved  that,  when  the  plaintiff  applied  to  the  defendant  for 
a  clearance  to  Sackett's  Harbor,  potashes  were  worth  at  that  place 
180  dollars  per  ton,  and  that  the  expense  of  transportation  was  4. 
dollars  per  ton.  That  the  price  of  potashes  on  the  Slst  July,  1808,  in 
the  city  of  New  York,  was  173  dollars  per  ton,  but  wouldnot  sell  at. 
Salini,  in  the  county  of  Onondaga,  for  more  than  150  dollai-s.  That 
when  the  plaintiff  received  the  ashes,  the  price  of  them,  in  the  city  of. 
Albany,  was  137  dollars  and  50  cents,  and  the  expense  of  transpor* 
tation  fVom  25  to  SO  dollars  per  ton.  '.  r  ■ 
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Tlie  Chief  Juadce  charged  the  jun-,  that  In  hia  opinioa  there  was 
soflSdeDt  evidence  of  a  ooriTereioa  by  the  defendant,  and  that  the 
plaintiff  was  entitled  to  recover  for  the  difference  in  the  value  of  the 
aabee  at  tbe  time  when  he  demanded  a  ciearance,  and  at  the  time  he 
received  them.  And  the  jury  found  a  verdict  for  the  plaintiff  Tor  1,472 
dollars  and  20  centa. 

A  case  was  made  for  the  opinion  of  the  court,  which  it  was  agreed 
might  be  turned  into  a  epectal  verdict. 

Gold-,  for  the  plaintiS;  cited  6  East,  538 ;  6  Term  Rep.  298 ;  1  Burr. 
81. 

Cody,  contra,  cited  5  Bac.  Abr.  279,  Trover  (G) ;  BalL  N.  P.  44 ; 
8  Salk.  284. 

Per  Curiam.  The  only  point  made  in  this  case  is,  whether  there 
was  sufficient  evidence  of  a  conversion  to  juetiiy  the  verdict. 

There  were  declarations  and  acta  of  tbe  defendant  united  to  form  a 
control  over  the  plaintiff's  property.  The  very  denial  of  goods  to  him 
that  has  a  right  to  demand  them,  saj's  Lord  Holt,  in  Baldwin  r. 
Cole,  is  a  conversion ;  for  what  is  a  conversion  but  an  asenmiag  upon 
one's  self  the  property  and  right  of  disposing  of  another's  goods? 
And  be  that  takes  upon  himself  to  detain  another  man's  goods  from 
bim  without  a  cause,  takes  upon  himself  the  right  of  disposing  of 
them.  The  bare  denial  to  deliver  is  not  always  a  conversion,  as  In 
Thimblethorp's  Case  (cit«d  in  2  Bulst.  310,  314),  where  a  piece  of 
timber  was  lelt  npon  the  land  of  the  defendant  by  tbe  lessee  at  the 
expiration  of  his  term,  and  he  was  requested  to  deliver  it  and  refused, 
but  suffered  the  timber  to  lie  without  intermeddling  with  it  Tbe 
reason  why  this  was  held  not  to  be  a  conversion  was,  that  there  was 
no  act  done  or  dominion  exercised ;  but  in  the  present  case  there  were 
tbe  highest  and  most  unequivocal  acts  of  dominion  and  control  over 
the  property,  not  only  by  claiming  juiisdictioD  over  it,  but  in  placing 
armed  men  near  it,  to  prevent  its  removal.  This  fact  is,  of  itself,  a 
conversion.  It  is  intermeddling  with  the  property  in  the  most  decisive 
manner,  and  detaining  it  for  months  In  tbe  storehouse.  It  was  there* 
fore  bringing  a  charge  upon  the  plaintiff;  and  this,  says  Mr.  Justice 
Buller,  in  Syeds  v.  Hay,' amounts  to  a  conversion.  Neither  the  case  of 
M'Combie  v.  Daries,  nor  the  anonymous  case  in  12  Mod.  344,  were  so 
strong  as  this,  and  yet  the  conversion  was  maintained.  It  was  assum- 
ing the  dominion  of  the  property  which  was  made  by  Lord  EUen- 
borongh  the  test  of  the  conversion,  though  tbe  property  in  that  case 
lay  not  in  the  defendant's  but  in  tbe  king's  warehouse.  The  defluUion 
of  a  conversion  in  tro^-er,  as  given  by  Mr.  Gwillim,  tbe  editor  of 
Bacon,  and  now  a  Judge  in  India,  applies  precisely  to  this  case.  6  Bac 
Abr.  677.  ■>  The  action  being  founded  upon  a  conjunct  right  of  prop- 
erty and  possession,  any  act  of  the  defendant,"  says  he,  "  which  n^- 
atives  or  is  inconsistent  with  such  right,  amounts  in  law  to  a  converston. 

>  i  T.  R.  300. 
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It  is  not  neceasar;  to  &  conveision  that  there  should  be  a  manual 
taking  of  the  thing  in  question  by  the  defendant ;  it  Is  not  necees&ry 
that  it  should  be  shown  that  he  has  applied  it  to  his  own  uee.  Docs 
he  exercise  a  dominion  over  it  in  exclusion  or  in  defiance  of  the  plain- 
tiff's right?  If  he  does,  that  is,  in  law,  a  conversion,  be  it  for  hia  own 
or  another  person^s  use." 

We  are,  therefore,  of  opinioa  that  the  motJon  to  set  aside  the  verdict 
moat  be  denied.  Motion  denied} 


ENGLAND   v.    COWLET. 

In  the  ExcHBQmSB,  Jamuart  16,  1878. 

[SeporUd  m  Law  BaporU,  8  Exchequer,  136.] 
Tbotes  for  honsehold  furoitare.    Plea:  Not  guilty  by  statute  (11 
Geo.  II.  c.  19,  §  21).    Issue. 

The  plaintiff  was  the  holder  of  a  bill  of  sale  over  the  household  fui^ 
nitnre  of  Mies  Horley,  the  tenant  to  the  defendant  of  a  house  in 
River  Terrace,  Chelsea.  The  bill  of  sale  contained  the  usual  clauses 
enabling  the  plaintiff  to  take  possession  of  and  remove  and  sell  the 
furniture  In  case  of  default  npon  Miss  Morley's  part  In  payment  of 
tlie  sum  advanced.  She  having  made  default,  the  plaintiff  put  a  man 
in  possession  early  in  August,  1672,  and  apon  the  11th  of  August 
sent  two  of  bis  men  with  vans  to  remove  the  furniture  from  the 
bouse.  It  was  then  after  sunset.  The  men  were  met  at  the  house 
by  the  defendant,  the  landlord,  who  alleged  that  half  a  year's  rent 
was  due  and  in  arrear,  and  stated  that  he  did  not  Intend  to  allow  the 
goods  to  be  removed,  as  he  meant  to  distrain  on  the  day  following. 

>  Oupmaji  V.  Allen,  Cro.  Car.  271  i  Brensn  v.  Currint,  Sayer,  224 ;  Dewell  u.  Moxon, 
1  Tannt.  891 !  PattiBon  v.  Kobinson,  6  M.  &  Sel.  lOS ;  Wilton  i:  Girdlertone,  6E.lt 
Aid.  847 ;  Sharp  «.  Fntt,  S  C.  &  P.  S4 ;  ClendoD  v.  Dinneford,  6  C.  ft  P.  IS ;  Crancb 
«.  Wbita,  1  E  N.  C.  414;  Wuubrodgh  «.  Haton,  4  A.  &  E.  SS4;  Sj-lvestur  v.  Craig,  13 
Colo.  44;  HngbM  v.  Coon,  i  Colo.  Ap.  303;  Thompiuiii  c.  Sose,  IB  CoEm.  TI;  Clark  *. 
Hale,  34  ConD.  393;  Huwell  v.  Huriaon,  8  Ga.  ST;  Hale  v.  Barrett,  M  111.  IS5;  Ring  *. 
Billingi,  Gl  m.  4Te;  ^ppl«  «.  De  Pole,  SI  HI.  E>28;  Not.  Trana.  Co.  v.  Sellick,  69  IlL 
249 ;  Pullea  ir.  Bell,  40  Ue.  314  ;  Neal  «.  HansoD,  SO  Ha.  84 ;  Bnsl  v.  Pamphray, 
a  Hd.  241  ;  Cfaamberlin  ■.  Shaw,  18  Pick.  278  ;  HogM  v.  Soott,  S  Gush.  148 ;  FoIbou 
V.  HancheBtar,  11  Cnih.  884  ;  BaaMn  Add  Uanuf.Co.  f.  Horing,  IS  Qraj,  SlI;  Hiack- 
lay  «.  Bi.itsr,  13  AIL  1S9;  Coi  v.  Cook,  14  All.  13C  ;  Bat«s  t>.  Stansell,  19  Mk-h.  91  ; 
O'DoDdghiie  0.  Corbj,  22  Mo.  893  ;  Hnxley  v.  Hartzell,  44  Mo.  370  ;  Bradley  v.  Spof- 
ford.  28  N.  R.  444  ;  Dunlap  «.  Hunting,  2  Den.  fl4S  ;  Farror  v.  Cbaaffetete,  C  Den. 
5S7;  Hall  v.  Robinson,  2  N.  Y.  293:  Tattle  v.  Gladding,  2  E.  D.  SmEth,  157:  Solomon 
>.  Wua,  2  Hilt.  179  ;  Chamben  c.  Lowia,  28  S.  Y.  4S4  ;  Hars  v.  Pearson,  1  Ired.  7fl  ; 
UcDuiiel  p.  Netbercnt,  3  Jonsa,  97 ;  Bony  s.  Vantriea,  12  Seij.  ft  R.  89 ;  Haider  «. 
H'Hains,  4  Watta,  418;  EatcIitTi).  Vance,  2  Mill's  Const.  B.  239  ;  Fowler  v.  Stuart, 
1  HeCord,  604  ;  Trowell  v.  Yonmanea,  5  Strobh.  67 ;  Roach  v.  Damron,  2  Humph.  425 ; 
Iriah  e.  aoyea,  S  Tt.  80;  Albee  s.  Cole,  39  Vt.  319;  Leonard  e.  Belknap,  47  Vt 
■D3;TiLu  n.  Haaon,  25  Wii.  SIO  Accord. —Ed. 
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One  of  the  men  retunieij  and  informed  the  pluotiff  of  what  had 
passed.  The  plaiDtiff  thereupon  weat  to  the  house  himself,  and  was 
told  by  the  defendaat,  who  was  in  the  passage,  that  he  would  not 
suffer  any  of  the  goods  to  be  taken  away  until  his  rent  was  pud. 
The  defendant  had  also  engaged  a  policeman,  whom  he  statioaed 
outside,  to  prevent  the  removal  of  the  goods.  The  plaintiff  thereupon 
gave  up  the  attempted  removal  and  went  away,  leaving  a  man  still 
in  possession.  The  defendant  did  not  himself  actually  take  possea* 
sion  of  or  remove  any  of  the  goods  upon  this  occasion.  His  object 
was  to  prevent  the  plaintiff's  removing  them,  in  order  to  distrain  the 
next  day  at  a  legal  hour. 

The  cause  was  tried  before  Bramwell,  B.,  at  the  Surrey  summer 
assizes,  1872.  In  summing  up,  the  learned  judge  directed  the  ]uTy 
in  the  following  terms:  "If  you  are  of  opinioa  that  the  defendant 
did  not  deprive  the  plaintiff  of  his  goods,  did  not  take  possession  of 
nor  assume  dominion  over  them,  but  merely  prevented  the  plwotiff 
from  removing  them  from  one  place  to  another,  allowing  him  to  r^ 
main  in  possession  of  them  if  he  liked,  then  there  is  no  cause  of 
action."  Tlie  jury  answered  this  question  in  favor  of  the  defendant, 
and  a  verdict  was  entered  for  him  accordingly,  with  leave  to  enter 
a  verdict  for  the  plaintiff  for  £40,  the  value  of  the  goods,  if  the  court 
should  be  of  opinion  that  the  learned  judge  ought  to  have  directed  a 
verdict  for  the  plaintiff.  A  rule  was  obtained  in  Miohaelmas  term 
accordingly,  on  the  ground  that  the  learned  judge  ought  to  have 
directed  the  Jury  that  the  conversion  was  proved. 

JIoll  showed  cause. 

Joyce,  in  support  of  the  rule.* 

Pollock,  B.  I  am  of  opinion  that  this  rule  should  be  diechaiged. 
The  defendant  was  never  in  possesBioa  of  the  goodB.  No  doubt  cases 
might  be  put  where  a  wrong-doer,  though  not  in  actual  possession, 
uses  such  force  or  contrivance  as  t»  interfere  entirely  with  the  domin- 
ion of  the  true  owner ;  but  here  there  was  a  mere  assertion  of  right 
on  the  defendant's  part.  I  think  the  plaintiff  should  have  insisted 
upon  removing  the  goods,  if  he  Intended  afterwards  to  challenge  the 
defendant's  assertion  in  an  action  of  trover.  It  is  a  sound  rule  of 
law  which  is  laid  down  in  Co.  Litt.  253  b,  where  continual  claim  is 
treated  of,  that  it  is  not  every  cause  of  fear  which  can  excuse  a  per- 
son from  not  claiming  his  rights.  The  fear  must  not  be  a  "  vain 
feare."  It  must  be  "  some  Just  cause  of  feare."  Now  in  this  case 
the  plaintiff  proved  no  act  of  interference,  but  only  a  threat,  which 
the  plaintiff,  if  be  meant  afterwards  to  stand  by  his  rights,  ought  to 
have  resisted.  Mr.  Joyce  hae  urged  that  the  defendant  detained  th« 
plaintiff's  goods ;  but  In  fact  he  never  had  them  to  detain.  He  merely 
said,  "  You  shall  not  remove  tbem."  That  is  not  enough  to  fuminb 
ground  for  this  action. 

>  Thg  ligaments  of  coniucl  ftre  omitted.  —  £i>. 
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Brahweu.,  B.  I  am  of  the  same  opinion.  I  think  no  action  is 
maintainable,  because  the  defendant  did  not  act,  but  only  threatened 
that,  in  a  certain  event,  he  would  do  something.  The  plaintiff  should 
either  have  proceeded  with  the  removal  of  the  goods,  or  at  least  have 
conmienced  to  remove  them,  leaving  the  defendant  to  atop  him  at  his 
peril,  when  there  might  have  been  a  caase  of  action  of  some  sort. 
Bnt^  further,  even  if  the  defendant  had  prevented  the  removal  of  the 
gooda  hy  physical  force,  I  do  not  think  trover  wonld  have  been  main- 
tunable.  The  subBtance  of  that  action  is  the  same  as  before  the 
Common-law  Procedure  Act,  1852,  and  although,  in  the  form  of  dec- 
laration there  given  in  sch.  B,  the  words  used  are,  "  converted  to  his 
own  use,  or  wrangfuUy  deprived  the  plaintiff  of  the  nse  and  possesBioQ 
of  the  plaintiff's  goods,"  the  gist  of  the  action  is  the  conversion,  as 
for  example,  by  conBuming  the  goods,  or  by  refusing  the  true  owner 
possession,  the  wrong-doer  having  himself  at  the  time  a  physical 
control  over  the  goods.  Now  here  the  defendant  did  not  "convert" 
the  goods  to  his  own  use,  either  by  sale  or  in  any  other  way.  Nor 
dd  he  deprive  the  plaintiff  of  them.  AH  he  did  was  to  prevent,  or 
threaten  to  prevent,  the  plaintiff  from  using  them  in  a  particular  way. 
"  Ton  shall  not  remove  them,"  he  said,  but  the  plaintiff  still  might 
do  as  he  pleased  with  them  in  the  house.  Assume  that  there  was 
actual  prevention,  still  I  think  this  action  cannot  be  maintained.  Take 
some  analogous  cases  by  way  of  illustration.  A  man  is  going  to  fight 
a  duel,  and  goes  to  a  drawer  to  get  one  of  his  pistols.  I  say  to  him, 
"  Ton  shall  not  take  that  pistol  of  yours  out  of  the  drawer,"  and 
binder  his  doing  so.  Is  tbat  a  conversion  of  the  pistol  by  me  to  my 
own  use?  Certainly  not.  Or,  agdn,  I  meet  a  man  on  horseback 
going  in  a  particular  direction,  and  say  to  him,  "  You  shall  not  go 
that  way,  you  must  turn  back ; "  and  make  him  comply.  Who  could 
say  that  I  had  been  guilty  of  a  conversion  of  the  horse?  Or  I  might 
prevent  a  man  from  pawning  his  watch,  but  no  one  would  call  that  a 
ooDversion  of  the  watch  by  me.  And  really  this  case  is  the  same 
with  these.  Illustrations  of  my  meaning  might  be  easily  multiplied. 
The  truth  is,  that,  in  order  to  majntmn  trover,  a  plaintiff  who  is  left 
in  possession  of  the  goods  must  prove  that  his  dominion  over  his 
property  has  been  interfered  with,  not  in  some  particular  way,  but 
altogether ;  that  he  has  been  entirely  deprived  of  the  use  of  it.  It  Is 
not  enough  that  a  man  should  say  that  somefhing  shall  not  lie  done  by 
the  plaintiff ;  he  must  say  that  nothing  shall.  Now  here  there  was 
DO  interference  with  the  plaintiff's  rights,  except  the  statement  by 
the  defendant  that  he  would  prevent  the  goods  from  being  removed. 
This  is  not  sufficient  to  furnish  a  basis  for  the  present  action.  For  it 
must  be  remembered  that  if  the  defendant  is  liable  at  all,  it  is  for  the 
value  of  the  goods.  But  how  unjust  that  would  be  1  The  plaintiff's 
man  was  left  in  possession.  Miss  Morley  could  not  legally  take  away 
the  goods.  If  she  did,  the  plaintiff  could  maintain  an  action  against 
bf^  for  their  wrongful  removal.     Yet  he  is  also  to  t>e  able  to  recovei 


.y  Google 


372  ESGLAND  ».   COWLEY.  [CHAP.  It 

their  full  yalne  against  the  defendant.  Moreover.  I  cannot  but  think 
that  the  jury  really  negatived  all  idea  of  conversion.  "  If  you  are  of 
opinion,"  they  were  told,  "  that  the  defendant  did  not  deprive  the 
plaintiff  of  his  goods,  did  not  take  posaeesion  of  nor  assume  dominion 
over  them,  hut  merely  prevented  the  plaintiff  from  removing  tbeju 
from  one  place  to  another,  allowing  the  plaintiff  to  remun  in  posses- 
sion of  them  if  he  liked,"  then  there  is  no  cause  of  action.  The  jury 
answered  thia  question  in  favor  of  the  defendant.  There  had,  there- 
fore, been  no  general  assertion  of  right  to  the  exclusion  of  the 
plaintiff. 

Mabun,  B.  I  think  this  rule  should  be  made  absolute.  The  real 
question  la  whether  the  defendant  "  converted  to  his  own  use,  or 
wrongfully  deprived  "  the  plaintiff  of  his  goods.  Now  it  appears  that 
the  plaintiff  had  a  bill  of  sale  over  the  goods  of  one  Uorley,  whose 
landlord  the  defendant  was.  After  sunset  on  the  11th  of  August, 
1827,  when  a  distress  was  impossible,  the  plaintiff,  who  had  pre- 
viously put  a  man  in  possession,  went  himself  to  the  house  with  the 
view  of  removing  the  goods,  there  having  been  a  default  under  the 
bill  of  sala  The  defendaut  could  not  distrain  that  evening,  but,  in 
order  to  have  the  opportunity  of  distraining,  he  told  the  plaintiff  he 
would  prevent  the  goods  being  removed,  and  he  took  steps  accord- 
ingly, placing  a  policeman  to  watch  the  house  and  to  prevent  tbe 
removal.  I  think  this  was  a  conversion.  The  plaintiff  was  not  bound 
to  resist  the  defendant,  and  to  remove  his  goods  at  the  peril  of  com- 
ing  into  collision  with  him.  He  was  deprived,  by  the  plaintiff's  act, 
of  the  power  over  his  goods  which  he  was  entitled  to  exercise.  That 
is,  In  my  opinion,  enough  to  enable  him  to  maintain  this  action.  If 
the  defendant  had  been  in  the  room  where  the  goods  were,  and  had 
said  to  the  plaintiff,  "These  goods  shall  not  be  removed,"  surely 
that  would  have  been  a  "  wrongful  deprivation."  The  defendant  was, 
in  fact,  not  in  tbe  room  hut  in  the  passage,  with  equal  means,  how- 
ever, of  stopping  the  removal.  I  can  see  no  difference  between  the 
two  cases. 

Kellt,  C.  B.  I  am  of  opinion  that  this  rule  should  be  discharged. 
The  defendant,  in  my  judgment,  never  converted  these  goods  to  his 
own  use.  The  plfuntiff  was  himself  in  actual  possession  of  them,  and 
all  tbe  defendant  did  was  'to  say,  "  Rent  is  due  to  me,  and  before 
that  rent  is  paid  I  will  not  allow  these  goods  to  be  removed."  This 
is  no  conversion.  Many  illustrations  might  be  put  to  show  how 
absurd  would  be  the  consequences  of  so  holding.  For  instance,  sup- 
pose a  lodger  was  ill,  and  an  attempt  were  made  to  remove  the  bed 
be  was  lying  on.  Some  one  interferes,  and  says  to  the  man  who 
wants  to  remove,  and  who  is  the  true  owner,  "  You  shall  not  do  so." 
This  is  an  interference  with  his  dominion  over  his  own  property ;  yet 
there  would  be  no  conversion.  Indeed,  it  is  only  by  relying  upon  the 
somewhat  vi^e  language  which  has  been  used  about  this  form  of 
Mtion  that  any  plausible  argument  can  be  maintained.     Apart  from 
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mere  dida^  no  cftse,  so  far  as  I  am  aware,  can  be  found  where  a  man 
not  ID  posBession  of  the  property  has  been  held  tiahle  in  trover  nnless 
be  haa  absolutely  denied  the  plaintifCs  tight,  although,  if  in  poaeeBBion 
of  the  property,  any  dealing  with-  it,  inconsiBtent  with  the  true  owner's 
right,  would  be  a  convereion.  A  limited  interference  with  the  plain- 
tiff's property,  where  all  along  the  plaintiff  is  himself  in  possession, 
does  not  constitute  conversion.  In  the  case  of  Fowler  v.  Hollina,  the 
cotton  was  in  the  defendant's  actual  possession.  I  thought  him  not 
guilty  because  he  was  acting  as  broker  merely ;  but  even  assuming 
the  case  was  well  decided,  the  plaintiff  was  out  of  possession,  and 
the  defendant  had  full  control  over  the  good^  So  also  in  Wilbraham 
V.  Snow,*  the  plaintifTs  tools  were  entirely  under  the  control  of  the 
defendant.  Nor  does  the  case  referred  to  by  my  Brother  Martin,  of 
Fouldes  V.  Willoughby,  really  assist  the  plaintiff ;  for  the  dictum  of 
Alderson,  B.,  which  at  first  sight  appears  to  favor  bis  contention,  is 
founded  upon  the  aasumption  that  the  plaintiff  was  out  of  actnal  pos- 
session of  the  goods. 

I  think,  therefore,  that  the  plaintiff  must  fail  in  this  form  of  action. 
He  may  have  another  remedy  by  some  form  of  action  of  trespass  on 
the  case,  bnt  the  measure  of  damages  would  be  different.  It  would 
be  unjust  that,  under  the  circumstances  proved,  he  shonld  recover 
against  the  defendant  the  value  of  the  goods.  The  rule  must,  there- 
fore, be  discharged.  Rule  diaehargtd.* 


HIORT  V.  BOTT. 

In  the  Exchequer,  Frbbdabt  12,  1874. 

[Btparttd  in  Lax  Rtporti,  9  Exchequer,  86.] 

AcnoK  of  trover  for  barley,  tried  before  Archibald,  J.,  at  the  Stafford- 
^ire  summer  assizes,  1873. 

The  facts  were  as  follows :  The  plaiutiSTs,  who  were  com  merchants, 
trading  under  the  name  of  Brochner  &  Co.,  at  Hull,  had  been  in  the 
habit  of  employing  one  Grr^mett  as  their  broker.  In  oonsequefice  of  a 
telegram  from  Grimmett,  tliey,  on  the  8th  of  June,  1872,  forwarded  to 
the  London  and  North-western  Railway*  station  at  Birmingham  eighty- 
three  quarters  of  barley,  and  at  the  same  time  sent  to  the  defendant, 
who  was  a  licensed  victualler  carrying  on  business  at  Deritend,  Bir- 
mingham, a  letter,  inclosing  an  invoice  for  the  barley,  in  which  it  was 
stated  to  be  "sold  by  Mr.  Grimmett  aa  broker  between  buyer  and 
seller,"  and  a  delivery  order,  which  made  the  barley  deliverable  "  to 

>  2  Ifotes  to  Sannd.  by  Wms.  S7. 

'  BooUerv.  Bootrier,  89  He.  40S  ;  Follejp.  Ltuoi  Iran  Works,  2  AU.  184;  PUtnn 
>.  Johnaon,  2S  Hist.  141  Aeeord. 
Compara  Onthrie  ■>.  JonM,  108  Uan.  191;  Crockett  u.  Besty,  8  Hiimpb.  20.  —  Ed. 
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the  order  of  consignor  or  conBignee."  The  barlej  had,  ia  fact,  never 
been  ordered  by  the  defendant,  who  had  had  no  previous  dealings 
with  either  the  plsintiffs  or  GrimmetL  A  da}-  or  two  after  the  receipt 
of  these  documents  by  the  defendant,  Grimmett  called ;  the  defendant 
produced  the  documents,  and  said,  "  What  does  this  mean?  I  never 
bought  any  barley  through  you  of  Brochner  &  Co."  Grimmett  said, 
"  It  was  a  mistake  of  BrocLner  &  Co.;  they  bad,  no  doubt,  confused 
the  defendant's  name  and  some  other  name ;  they  were  doing  a  large 
business,  and  might  have  made  a  mistake."  Grimmett  then  asked  the 
defendant  to  indorse  the  order,  telling  him  that  he  could  not  get  the 
barley  without,  and  that  by  not  sending  the  order  back  expense  would 
be  saved.  Thereupon  the  defendant  indorsed  the  delivery  order  to 
Grimmett,  who  took  it  to  the  railway  station,  obtained  delivery-  of  the 
barley,  disposed  of  it,  and  absconded. 

In  answer  to  a  question  by  the  learned  judge,  the  Jury  found  that 
the  defendant,  in  signing  the  order,  had  do  intention  of  appropriating 
the  barley  to  his  own  use,  but  was  anxious  to  correct  what  he  believed 
to  be  an  error;  and,  on  the  learned  Judge  addiug,  "  and  with  a  view  of 
returning  the  barley  to  the  plaintiUs,"  they  assented. 

The  learned  Judge  then  directed  the  verdict  to  be  entered  for  the 
defendant,  with  leave  to  the  plaintiffs  to  moye  to  enter  the  verdict  for 
them  for  £180,  the  value  of  the  barley.  A  rule  having  been  obtained 
accordingly, 

Feb.  10.    Jd/(Powell,  Q.  C.  with  him),  showed  cause. 

Bosanqvet  (ffuddleetoti,  Q.  C,  with  him),  in  support  of  the  rule.* 

Cur.  adv.  vuU, 

Feb.  12.    The  following  Judgments  were  delivered :  — 

Brauwell,  B.  This  cose  was  argued  before  my  brothers  Pigott  and 
Cleasby  and  myself,  and  we  are  all  of  opinion  that  the  rule  must  be 
mode  absolute. 

I  think  the  plaintiffs  are  entitled  to  recover;  though,  so  far  as  con- 
cerns the  defendant,  whose  act  was  well  meant,  I  r^ret  the  resnlt. 
Mr.  Bosanquet  gave  a  good  description  of  what  constitutes  a  conver- 
sion when  he  said  that  it  is  where  a  man  does  an  unauthorized  act 
which  deprives  another  of  his  property  permanently  or  for  an  indefinite 
time.  The  expression  used  in  the  declaration  is  "  converted  to  his  own 
use  i "  but  that  does  not  mean  that  the  defendant  consumed  the  goods 
himself;  for  if  a  man  gave  a  quantity  of  another  person's  wine  to  a 
friend  to  drink,  and  the  friend  drank  it,  that  would  no  doubt  be  as 
much  a  conversion  of  the  wine  as  if  he  drank  it  himself.  Now  here  the 
defendant  did  an  act  that  waa  unauthorized.  There  waa  no  occasion 
for  him  to  do  it ;  for  the  delivery  order  made  the  barley  deliverable  to 
the  order  of  the  consignor  or  consignee,  and  if  the  defendant  had  done 
nothing  at  all  it  would  have  been  delivered  to  the  plaintiff^    And 
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there  U  no  doubt  that  b;  what  he  did  be  deprived  the  plalotiSa  of  their 
property ;  because,  by  meana  of  this  order  so  indorsed,  Grimmett  got 
the  barley  and  made  away  with  it,  leaving  the  plaiatiffs  without  any 
remedy  against  the  railway  company,  who  had  acted  according  to  the 
instmctions  ot  the  plaiDtiffs  in  delivering  the  barley  to  the  order  of  the 
consignee.  The  case,  therefore,  stands  thus,  that  by  an  unauthorized 
act  on  the  part  of  the  defendant  the  plaintiffs  have  lost  their  barley, 
without  any  remedy  except  agaiost  Grimmett,  and  that  is  worthless. 
It  seems  to  me,  therefore,  that  this  was  assuming  a  control  over  the 
disposition  of  these  goods,  and  a  causing  them  to  be  delivered  to  a  per- 
8on  who  deprived  the  plaintiflb  of  them.  The  conversion  is  therefore 
made  oat 

Various  ingenious  cases  were  put  as  to  what  would  happen  if,  for 
instance,  a  parcel  were  lefl  at  your  house  by  mistake,  and  you  gave  it 
to  your  servant  to  take  back  to  the  person  who  left  it  there,  anil  the 
Berrant  misappropriated  it.  Probably  the  safest  way  of  dealing  with 
that  case  is  to  wait  until  it  arises ;  but  I  may  observe  that  there  is  thia 
difference  between  such  a  case  and  the  present  one,  tliat  where  a  man 
delivers  a  parcel  to  you  by  mistake,  it  is  contemplated  that  if  there  is  R 
toistake,  you  will  do  something  with  it.  What  are  you  to  do  with  It? 
Warehouse  it?  No.  Are  you  to  turn  it  into  the  street?  That  would 
be  an  unreasonable  thing  to  do.  Does  he  not  impliedly  authorize  you 
to  take  reasonable  steps  with  regard  to  it,  —  that  is,  to  send  it  back  by 
a  trustworthy  person?  And  when  you  say,  "  Go  and  deliver  it  to  the 
person  who  sent  it,"  are  you  in  any  manner  converting  it  to  your  own 
use?  That  may  be  a  question.  But  here  the  defendant  did  not  send 
the  order  bock ;  but  at  Grimmett's  request  indorsed  it  to  him,  though, 
no  doubt,  as  the  jury  have  found,  with  a  view  to  the  barley  being 
retamed  to  the  plaintiffs.  There  la,  therefore,  a  distinction  between  the 
case  put  and  the  present  one.  And  there  Is  also  a  distinction  between 
the  case  of  Heugh  e.  London  and  North-western  By.  Ca,*  which  was 
dted  for  the  defendant,  and  the  present  case ;  because  there  it  was 
taken  that  the  plaintiff  authorized  the  defendants  to  deliver  the  goods 
to  a  person  applying  for  them,  if  they  had  reasonable  grounds  for 
believing  him  to  be  the  right  person. 

On  these  considerations  I  think  the  plaintiffs  ore  entitled  to  recover. 
But  I  must  add  one  word.  This  is  an  action  for  conversion,  and  I 
lament  that  such  a  word  should  appear  in  oar  proceedings,  which  does 
not  represent  the  real  facta,  and  which  always  gives  rise  to  a  discussioa 
aa  to  what  is,  and  what  is  not,  a  conversion.  But  supposing  the  case 
were  stated  according  to  a  non-artiflciol  system  of  pleading,  thus: 
"  We,  the  plaintiffs,  had  at  the  London  and  North-western  Railway 
station  certain  barley.  We  had  sent  the  delivery  order  to  you,  the 
defendant  Ton  might  have  got  it,  if  you  were  minded  tp  be  the  buyer 
of  It ;  you  were  not  so  minded,  and  therefore  should  have  done  nothing 

>  L.  R.  6  Ex.  61. 
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with  it.  NevertlielesB,  job  ordered  the  Loodoji  uid  North-western 
Railway  Company  to  deliver  ft,  without  any  aaUiority,  to  Orimmett, 
who  took  it  away."  Would  not  that  have  been  a  logical  and  precbe 
statement  of  a  tortious  act  on  the  part  of  the  defendant,  causing  lose  to 
tJie  plainti^?  It  seems  to  roe  that  It  would.  I  think,  bnt  not  with- 
out some  regret,  that  this  rule  should  be  made  absolute,  to  enter  the 
verdict  for  the  plaintifik  Sido  abaolate.' 

1  RawkM  V;  DaDD,  1  Cr.  A>  J.  ElB;  Boon  e.  Qreat  Vest  Co.,  87  L.  T.  Bep.  lB<t 
BtewMt  «.  Pruier,  6  Ala.  114;  Lichtaiitt«in  «.  Boitoa  Co.,  11  CiuIl  TO;  Hall  i; 
Botton  Ca,  li  All,  489;  Fit^nld  s.  BurrtU,  106  UtM.  4M]  Jaikini  t>.  Btooo,  111 
Haw.  tlS;  Kowing  t>.  Huley,  49  N.  Y.  1G2  Accord.  8«e  Foioell  P.  Jk;cox,  t  Th.  * 
C.  40e.  — Bn. 
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SECTION  II.   (continued.-) 

(A)  Dbmakd  aud  RarcMt.. 

BALDWIN  V.   COLE. 

At  Nisi  Fbids,  oobah  Lord  Holt,  C.  J.,  1704. 

[Btpvrttd  in  S  Modtni  Stportt,  119.] 

Tboteb.     The  case,  upon  eTidence,  was  this :  -— 

A  carpenter  seat  his  servant  to  work  for  hire  to  the  queen's  yard: 
and  having  been  there  some  time,  when  be  would  go  uo  more,  the  enr- 
YBjoi  of  the  work  would  not  let  him  have  his  tools,  pretending  a  usage 
to  detain  tools  to  enforce  workmen  to  continue  until  the  queen's  work 
was  done.  A  demand  and  refusal  was  proved  at  one  time,  and  a  ten- 
der and  refusal  after. 

Holt,  C.  J.  The  very  denial  of  goods  to  him  that  has  a  right  to 
demand  them  is  an  actaal  conversion,  and  not  only  evidence  of  it,  as 
has  been  holden ; '  for  what  is  a  conversion  but  an  assuming  upon  one's 
self  the  property  and  right  of  disposing  another's  goods,  and  he  that 
takes  upon  himself  to  detain  another  man's  goods  from  him  without 
cause  takes  upon  himself  the  right  of  disposing  of  tliem ;  so  the  tak- 
ing and  carrying  away  another  man's  goods  is  a  conversion ;  so  if  one 
come  into  my  close,  and  take  my  horse  and  ride  liim,  there  it  is  con- 
version ;  and  here  If  the  pluntiff  had  received  them  upon  the  tender, 
notwith  standing  the  action  would  have  lain  upon  the  former  conver- 
sion, and  the  having  of  the  goods  after  would  go  only  in  mitigation 
of  the  damages ;  and  he  made  no  acooant  of  the  pretended  usage,  but 
compared  it  to  the  doctrine  among  the  army,  that  if  a  man  came  into 
the  service  and  brought  hia  own  horse,  that  the  property  thereof  was 
Immediately  altered  and  vested  in  the  queen ;  which  he  had  already 
condemned. 

And  here  one  of  the  particnlars  in  the  declaration  being  ill  laid,  the 
defendant  was  found  not  guilty  as  to  that,  and  guilty  as  to  the  rest.* 

*  On  a  ipedal  Terdfct,  fiDding  only  k  demsDd  uid  refiual,  the  conrt  would  not  gin 
judgment  for  ths  plaintiff.  Chnncellor'l  Cue,  10  Kep.  66  b;  Inac  v.  Claric,  2  Bulib 
80S:  Hires  c  9olebay,  2  Hod.  242;  Morris  c  Fngh,  S  Butt.  1S*8;  Gntter  v.  Fanning, 
t  lowi,  esO;  Da^cett  v.  Davis,  ES  Hich.  SG;  Hill  «.  Covell,  1  S.  Y.  E22.  Bat  «M 
Eason  r.  Newman,  Cro,  El.  196.  —  En. 

*  Watkini  V.  Woollej,  Qow,  OS;  Davietc  Nicholaa,  7  C.  k  P.  SB9;  HcCoimick  v. 
Pennaylrania  Co.,  40  N.  Y.  803,  80  N.  Y.  863,  99  N.  Y.  (Bj  Montaaje  r.  Montgomery, 
IS  If.  T.  Sap.  SH ;  Smltb  *.  Dnrlum,  19T  H.  Ca.  117 ;  Dohorty  >.  Hadgvtt,  68  Yt  191  Aeeord. 

A  demand  o(  aaCigUeUon  tor  a  chattel  is  regarded  ai  a  demand  lor  Ihe  chattel.  Ruoke- 
bj^i  Ca*e,  ClaTt.  192;  Tbompeon  «.  Shirley,  1  Eip.  81;  la  Place  v.  Aapoix,  1  John*.  Cat. 
«I.-Ed. 
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BOARDMAN  v.   SILL. 

At  Nisi  Pbid3,  coram  Lord  Ellenbobough,  C.  J.,  SirnwoB 
AFTEB  Michaelmas  Term,  1809. 

[Rtported  in  1  Campbell,  410.] 
Trover  for  Bome  brandy,  which  l&j  in  the  defendant's  cellars,  and 
which  whea  demanded  he  had  refased  to  deliver  up,  saying  it  was  bis 
own  property.  At  this  time  certain  warehouse  rent  was  due  to  Utt 
defendant  on  account  of  the  brandy,  of  which  no  tender  had  been 
made  to  liim.  The  Attorney-General  contended  that  the  defendant 
had  a  lien  on  the  brandy  for  the  warehouse  rent,  and  that  till  this  was 
tendered  trover  would  not  lie.  But  Lord  Ellenborough  considered 
that,  as  the  brandy  had  been  detained  on  a  different  ground,  and  as 
no  demand  of  warehouse  rent  had  been  made,  the  defendant  must  be 
taken  to  have  waived  his  lien,  if  he  had  one,  which  would  admit  of 
some  doubt.  The  ^intifhad  a  venUct,^ 


BURROUGHES  v.   BATNE. 

Im  the  ExcaEQuEB,  Fbbbcabt  10,  1860. 
[Beportad  in  9  BurUtoiu  ft  ^format,  S96.] 

Trover  for  a  billiard  table  with  the  appurtenances.  Fleas :  first,  not 
guilty ;  secondly,  that  the  goods  were  not  the  plaintiEF's.  Whereupon 
issue  was  joined. 

At  the  trial  before  Bramwell,  B.,  at  the  sittings  in  Tendon  after 
Trinity  term,  it  appeared  that,  in  July,  1857,  the  billiard  table  in  qnes- 

■  Enight  V.  HuTiMTt,  Sanndera'n  PI.  k  Ev.  841;  Bo«rdnMm  ».  Sill,  1  Camp.  410; 
Wilson  V.  AndcrtoD,  1  B.  fe  Ad.  750;  Tbompson  c.  Trail,  S  B.  &  C.  3fl;  Dirfca  c. 
BichRTdB,  4  U.  &  Or.  G74;  CiiaDCr  v.  SpantoD,  7  II.  &  Gr.  903;  CntCemll  v.  Kenjon, 
8  Q.  B.  810;  Jones  v.  Tarleton,  9  M.  4  W.  675;  Lee  n.  Bayes,  18  C.  B.  EBB;  W«l« 
V.  Goode,  e  C.  B.  N.  a.  307-,  Hinckley  n.  Baxter,  IS  All.  139i  D0C7  e.  Hanlcmi, 
e  N.  H.  247;  Clark  v.  Rideout,  39  N.  H.  238;  WykofT  o.  Stevenson,  46  N.  J.  326; 
Judahv.  Kemp,  2  JollDa.  Caa.  411;  Evrretts.  Saltus,  16  Wend.  474;  Saltiu  p.  ETrivtt, 
SO  Wend.  267;  Holbrook  ».  WiRht,  S*  Wend.  18B;  Hogeta  v.  Wrir,  84  N.  Y.  463; 
Bolt  V.  Linej,  48  K.  Y.  6;  Carroll  «.  Mii,  51  Barb.  212;  Dowd  r.  WadiwDrth,  3  Dcr. 
180;  Bnckley  v.  Handy,  2  Miles,  449;  Jacob;  v.  Luiaiftt,  6  S.  &  R.  800;  Wafp-nblast 
*.  H>S:ean,  3  Grant,  ■»!;  Andreva  v.  Wade,  6  Atl.  R.  4S;  Willlami  «.  Smith,  U3  Pa.  Ml; 
Bean  «.  Bolton,  8  Phila.  SI,  93;  Singer  Co.  v.  King,  U  R.  I.  Sll;  West  v.  Topper,  1  BaiU 
198  Ae<!OTd, 

Compare  Scarf*  e.  Morgan,  4  H.  &  W.  270;  White  s.  Gainer,  1  C.  8c  P.  334;  a.  c.  3  Bing. 
33;  Spance  *.  HcMillan,  10  Ala.  SS3;  Thompmn  t.  Gom,  U  Coon.  S5;  Huma  s.  Pbelpa,  7 
Ind.  31;  Dowa  v.  Horewood,  10  Barb.  183.  —Ed. 
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tion  had  been  blred  of  the  plaintifl  by  one  Filmer,  wbo  kept  k  botel 
in  Harley  Street,  Cavendish  Square. 

The  table  remained  in  Filmer'e  possession  till  the  7th  of  March,  1859, 
when  a  further  agreement  was  drawn  up,  indorsed  on  the  first  agree- 
ment, and  executed  by  Filmer. 

This  agreement  was  never  completed.  At  the  beginning  of  April 
the  plaintifF  demanded  the  billiard  table  of  Filmer,  when  he  found  that 
a  bill  of  Bale  had  been  executed  b;  Filmer  to  the  defeodant,  under 
which  the  defendant's  man  was  in  possession  of  the  goods  in  Filmcr's 
house.  The  billiard  table  was  included  in  the  bill  of  sate.  On  the 
13th  of  April  a  clerk  of  the  plaintiff's  attorney  Berved  on  the  defendant 
St  bis  house  in  Brook  Street,  a  formal  demand  of  the  billiai-d  table. 
The  defendant  asked  to  see  the  agreement,  which  the  plaintiff's  boq 
accordingly  produced  to  him  on  the  next  day.  The  defendant  theu 
asked  for  a  copy,  that  he  might  consult  his  attorney,  but  the  plaiutiff 
would  not  allow  a  copy  to  be  taken.  The  plaintifTs  eon  deposed  that 
the  defendant  seemed  at  first  willing  to  give  up  the  table,  but  after> 
wards,  on  reading  the  two  agreements,  said,  "  If  it  was  a  hiring  only, 
he  would  give  up  the  table,  but  it  appeared  to  be  a  purchase.  The  table 
was  in  the  inventory,  and,  unless  the  plaintiff  could  prove  that  it  was 
his,  he  would  stick  to  it."  The  plaintiff  then  caused  notices  to  be 
served  on  the  defendant  and  the  man  in  possession  that  on  the  follow- 
ing morning,  the  15th  of  April,  at  twelve  o'clock,  he  would  call  to  fetob 
away  the  table.  The  plaintiff  and  bis  men  called  on  the  next  day  at 
Filmcr's  house  in  Harley  Street  at  the  time  appointed  and  saw  tbe  man 
In  possession,  but  could  not  obtain  the  billitml  table,  the  door  of  the 
billianl-room  being  locked.  The  plaintiff  never  got  the  billiard  table, 
which  was  ultimately  seized  and  sold  by  the  landlord  under  a  distress 
for  rent  The  defendant  swore  that  on  the  morning  of  the  day  last 
mentioned  be  had  given  instructions  to  the  man  In  possession  not  to 
dettun  the  table.  The  man  in  possession  said  that  be  told  the  plaintiff 
that  he  might  have  the  table,  but  he  could  not  find  the  key  of  the  room 
in  which  it  was.     The  jury  found  a  verdict  for  tbe  plaintiff. 

POeradorff,  Serjt.,  in  Michaelmas  term,  obtained  a  rule  for  a  new 
trial,  on  tbe  ground  that  there  was  no  evidence  of  a  conversion,  and 
that  the  verdict  was  against  the  evidence. 
C.  E.  Pollock  showed  cause  (February  9). 

Peteradorff;  Serjt.,  in  support  of  the  rule.'  Cur.  adv.  vuU, 

The  following  judgments  were  now  pronounced  :  — 
Martin,  B.  The  question  in  this  case  was,  whether  there  was  evi- 
dence to  go  to  the  jury  of  a  converBion  ;  and  we  are  all  of  opinion  tliat 
there  was.  The  case,  as  it  seems  to  me,  is  of  considerable  Importance. 
There  is  no  more  common  cause  of  action  than  where  an  owner  of 
goods  complains  that  another  has  wrongfully  taken  possesaioD  of  tliem. 
The  law  has  provided  four  forms  of  action  applicable  to  such  a  state  of 
'  The  Hgaments  of  connul  and  the  opinion  of  Chahtixll,  B.,  irho  agreed  with 
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things.  Elret,  the  action  of  trespass,  which  appears  more  immediately 
directed  to  the  taking  of  a  man's  property  out  of  the  possession  of  the 
owner ;  BeconcU;,  the  action  of  replevin  io  respect  of  goods  taken  bat 
restored  to  the  owner  by  process  of  law.  Bat  at  common  law  the  mora 
direct  remedy  for  the  recovery  of  possession,  or  damages,  where  a 
chattel  was  detained  from  the  owner,  was  the  action  of  detintie. 
There  existed,  however,  an  objection  to  that  action,  which  was  that 
the  defendant  was  entitled  to  wage  his  law ;  and  the  coneeqaence  was 
that  the  defendant  in  an  action  of  detinne,  by  himself  swearing  to  the 
non-exiateuce  of  the  cause  of  action,  could  at  once  defeat  the  plauitiS. 
In  consequence  of  this,  the  courts  of  law  in  very  early  times  invented 
the  action  of  trover.  They  permitted  the  plaintifF  to  state  that  he  lost 
goods  which  he  never  lost,  and  that  the  defendant  found  goods  which 
he  never  found,  and  that  the  defendant  converted  the  goods  so  foand 
to  hia  own  nse.  The  courts  took  upon  themeelvea  to  prohibit  the  de- 
fendant from  denying  either  tlie  averment  of  the  losing  or  the  finding 
by  the  defendant;  and  thus  they  gave  an  action  (a  species  of  action 
on  the  case)  in  which  the  defendant  could  not  wage  his  law.  That,  I 
believe,  was  the  origin  of  the  action  of  trover,  —  an  action  devised  for 
the  purpose  of  preventing  the  plaintiSs  from  being  defeated  by  the 
wager  of  law.  The  origin  of  the  action  of  inde&fta^tu  attvuKpaU  was 
the  same.  For  the  purpose  of  preventing  the  wager  of  law  in  an  actim 
to  recover  a  debt,  the  courts  devised  the  action  of  indebiiatus  cuaump- 
tity  wherein  it  was  alleged  that  the  defendant  was  indebted  to  the 
plaintiff,  and,  being  so  indebted,  he  promised  to  pay  the  debt,  bat 
broke  his  promise.  This  was  an  action  on*the  case,  and  wager  of  law 
could  not  be  made.  This,  I  believe,  was  the  true  origin  of  the  action 
of  trover,  and,  in  my  judgment,  we  ought  to  extend  its  operation  to  all 
cases  where  a  right  of  action  in  detinue  properly  exists,  and  not  throw 
difficultiee  in  the  way  of  a  man's  recovering  where  his  goods  are  wrong- 
fnlly  detained.  I  myself  have  always  nnderstood  that  trover  was  the 
action  whereby  a  person  entitled  to  the  possession  of  goods  wrongfully 
detained  from  him  was  entiUed  by  law  to  recover  damages  for  their 
detention.  I  do  not  think  there  is  any  necessity  to  discuss  the  origins! 
meaning  of  the  words  "trover"  or  "  conversion  ;  "  they  are  technical 
expressions  used  in  an  action  given  by  the  law  to  enable  a  man  to  re- 
cover damages  for  the  unlawful  detentiou  of  his  properi^y.  I  freely 
admit  that  the  word  "  conversion  "  is  an  unfortunate  expression.  Un- 
doubtedly, in  the  great  majority  of  cases  where  an  action  of  trover  is 
brought,  no  conversion  in  one  sense  has  taken  place ;  the  goods  are  in 
the  same  state  in  which  they  always  were ;  there  is  no  actual  conve^ 
sion  in  the  sense  in  which  a  person,  not  a  lawyer,  might  possibly  onder- 
etand  the  term.  In  ordinary  cases,  the  plaintiff's  proof  is  much  the 
same  as  would  be  reqnired  in  an  action  of  detinue.  But  the  word 
"  conversion,"  by  a  long  course  of  practice,  has  acquired  a  technical 
meaning.  It  means  detaining  goods  so  as  to  deprive  the  person 
entitled  to  the  possession  of  them  of  his  dominion  over  them.     In 
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Wilbraham  v.  Snow  *  there  is  a  note  of  Serjeant  Williama,  which,  I  appre- 
hend, is  as  good  an  authority  on  this  subject  as  exists.  He  saya :  "  So 
where  a  carpenter,  who  worked  in  the  king's  yard,  refosed  to  go  there 
any  more,  upon  which  the  sgrreyor  would  not  let  him  have  his  tools 
until  the  king's  work  was  done,  under  a  pretended  usage  to  do  bo,  a 
demand  and  refasal  being  proved,  it  was  held,  by  Bolt,  G.  J.,  that  the 
denial  of  goods  to  him  who  has  a  right  to  deatand  them  is  an  actaal 
cenvereion,  and  not  evidence  of  it  only ;  for  what  is  a  conversion  but 
an  assuming  upon  one's  self  the  property  in  and  right  of  disposing  of 
another's  goods?  And  whoever  detains  another  man's  goods  from  him 
without  cause  takes  upon  himself  the  right  of  dispoBtng  of  them."  Now 
I  adopt  that  as  the  true  meaning  of  the  word  "  conversion,"  in  refer- 
ence to  thia  action,  and  the  same  rule  has  been  laid  down  in  modem 
times.  There  is  a  case,  Fouldes  v.  Willonghby,  which  I  have  long 
considered,  and  often  beard  cited  as  laying  down  the  true  rule  upon 
this  subject  In  that  case  a  ferryman  at  Birkenhead  had  hal  some 
horses  put  on  board  his  boat  to  bring  to  Liverpool ;  he  turned  them 
out,  and  the  horsea  were  left  upon  the  road.  An  action  of  trover  was 
brought,  and  the  question  was,  whether  or  not  trover  lay  for  their 
value  The  court  were  of  opinion  that  it  did  not ;  and  the  dislinctioi 
between  the  action  of  trespass  and  trover  was  much  diseussed.  Alder 
son,  fi.,  in  delivering  his  Judgment,  says:  "Any  asportation  of  ■ 
chattel  for  the  use  of  the  defendant  or  a  third  person  amounts  to  a 
conversion,  for  this  simple  reason :  that  it  is  an  act  inconsistent  with 
the  general  right  of  domiuion  which  the  owner  of  the  chattel  lias  in  it, 
who  is  entitled  to  the  use  of  it  at  all  times,  and  in  all  places.  When, 
tiier^ore,  a  man  takes  that  chattel,  either  for  the  nse  of  himself  or  of 
another,  it  is  a  conversion."  I  entirely  accede  to  this  view  of  the  law, 
which  is  simple  and  of  easy  application. 

Apply  it  to  this  case.  "The  facts  were  these :  A  person  had  hired  a 
billiard  table  of  the  plaintiff,  and  then  bad  executed  a  bill  of  sale  to 
the  defendant ;  and  I  own  that  I  am  not  prepared  to  state  that  the 
taking  possession  under  that  bill  of  sale  was  not  an  act  of  conversion, 
for  it  seems  to  me  it  falls  within  what  is  stated  by  Alderson,  B.,  that  it 
is  an  act  hy  which  the  defendant  took  possession  of  the  chattel  for  the 
nse  of  himself  from  a  person  who  had  no  right  to  give  it  I  am  by  no 
means  inclined  to  say  that  the  simple  taking  possession  by  the  defend- 
ant under  the  bill  of  sale  was  not  a  convereion  of  those  goods.  What 
further  took  place,  however,  is  this  ;  The  plaintiff  went  to  the  defend- 
ant and  showed  him  the  document  under  which  the  billiard  table  was 
hired.  Thereupon  the  defendant  said  he  would  give  it  up;  bat,  on 
turning  over  the  paper,  he  found  something  which  was  an  incomplet4 
contract  for  sale,  and  he  then  alleged  that  there  was  a  sale,  or  that  he 
Bupposed  there  was,  and  refused  to  give  it  up.  He  said,  in  effect, 
"You  are  not  entitled  to  it,"  and  he  did  not  deliver  it  up.     In  tha 
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evening  the  pluntiff  told  the  defendant  that  at  twelve  o'clock  on  the 
following  day  he  should  send  for  tiie  table  for  the  purpose  of  carryiDg 
it  away.  Accordingly  the  plaintiff  did  send,  and  coald  not  get  it,  it 
being  locked  up.  In  the  mean  time  the  defendant  had  found  that  be 
was  in  en-or,  and  had  directed  the  man  in  poesessioQ  to  give  np  the 
billiard  table.  If  the  key  could  have  been  obtained,  it  is  Buggeeted 
that  it  would  have  been  given  up.  The  plaintiff,  however,  went  to  get 
the  billiard  table  in  pursuance  of  hia  notice ;  and  I  think  it  was  the 
duty  of  the  defendant  to  be  ready  to  give  it  to  him  when  he  came  for 
it.  The  consequence  was  that  the  billiard  table  was  distrained  by  flie 
landlord  for  rent.  If  it  had  been  delivered  np  to  the  plaintiff  on  the 
day  appointed,  when  be  was  entitled  to  have  it,  this  would  not  have 
happened.  I  think  that  this  was  evidence  to  go  to  tiie  Jury  of  a  con- 
version.  I  myself  should  have  directed  the  jury  to  find  a  verdict  for 
ilie  plaintiff,  if  they  believed  the  evidence  addnced  on  his  behalf.  For 
tiiese  reasons,  I  think  the  rule  ought  to  be  discharged. 

Brauwell,  B.  7.  think,  if  anything  was  necessary  to  show  the 
impolicy  of  this  form  of  action,  and  of  using  words  in  any  other  than 
their  primary  signification,  it  would  be  the  difference  of  opinion  which 
has  arisen  as  to  the  meaning  of  the  term  "  conversion."  It  seems  to 
me  that,  after  all,  no  one  can  undertake  to  define  what  a  conversion  i& 
Some  decided  cases  may  enable  one  to  come  to  a  concluGioo,  but  in 
cases  not  similar  there  will  always  be  a  difficulty.  As  to  this  particular 
case,  I  think  there  was  no  misdirection;  certainly,  in  a  technical  sense, 
there  was  not ;  because,  If  the  plaintiff's  account  is  true,  there  was 
evidence  of  a  conversion,  — he  demanded  the  goods,  and  could  not  get 
them.  But,  I  think,  if  the  jury  acted  upon  that,  they  acted  npon.emy 
neons  evidence,  and  that  they  ought  to  have  acted  oa  the  evidence  of 
the  defendant ;  and,  therefore,  if  my  learned  brothers  had  taken  the 
same  view  of  the  evidence  as  I  do,  I  should  have  thought  a  new  trial 
ought  to  have  been  granted.  But  I  protest  against  the  notion  that, 
because  the  judge  who  tried  the  cause  says  he  is  dissatisfied  with  the 
verdict,  therefore  a  new  trial  should  be  granted.  That  ought  not  to  be 
unless  there  are  reasonable  grounds  for  that  dissatisfaction.  Inasmnch 
as  I  have  not  been  able  to  persuade  my  brothers  that  my  grounds  aie 
reasonable,  I  think  that  they  ai'c  right  in  discharging  the  rule.  But  I 
confess  I  think  the  verdict  was  against  the  evidence.  I  cannot  say 
there  was  not  evidence  to  go  to  the  jury  of  a  conversion  of  the  goods, 
but  I  think  the  verdict  was  against  the  evidence.  It  certainly  is  not 
every  detention  of  goods  (although  there  is  no  right  to  detain  them) 
that  is  a  conversion,  in  my  judgment  at  all  events.  Parke,  B.,  in  Oaik 
V.  Chamberiain,'  said :  ■'  If,  instead  of  insisting  upon  salvage  being 
paid,  the  defendant  hod  said,  '  I  do  not  know  whether  salvage  is  dae 
or  not ;  I  shall  keep  them  until  that  is  ascertained,'  he  would  not  have 
been  guilty  of  a  conversion."    In  such  cases,  it  would  be  mcmstroxs  to 
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hold  that  a  man  had  not  a  right  to  make  reasonable  inquiries.  It  can- 
not be  that,  if  I  pick  up  a  watch  In  the  street,  and  another  person  says, 
*■  that  is  mine,"  I  am  bound  at  once  to  deliver  it  up.  I  ma;  say,  "  It 
ma;  be,  but  I  will  not  give  it  to  yon  before  you  tell  me  the  name  of 
the  maker ; "  and,  if  he  thereupon  walked  away,  it  cannot  be  that  he 
would  have  a  right  of  action  against  me  simply  because  I  exercised  a 
sound  discretion.  If  such  were  the  law,  I  should  be  sorry  for  it ;  but 
I  do  not  believe  it  is.  The  result  is,  yon  must  in  all  cases  look  to  see, 
not  whether  there  has  been  what  may  be  called  a  withholding  of  the 
property,  but  a  withholding  of  it  in  such  a  way  as  that  it  may  be  s^d 
to  be  a  conversion  to  a  man's  own  use.  I  confess  that  there  are  some 
cases  of  a  simple  wrongful  withholding,  which  may,  according  to  the 
construction  put  upon  that  word,  be  called  a  conversion  to  a  man's 
own  nse ;  because,  what  matters  it,  to  one  who  may  be  the  owner  of 
-  the  goods,  how  or  why  be  is  deprived  of  them?  If  a  person  detains  a 
sheep  belonging  to  me,  what  matters  it  to  me  whether  he  does  so 
because  he  means  to  eat  it,  and  does  eventually  eat  it,  or  makes  any 
other  nee  of  It.  Be  has  claimed  a  dominion  over  it  inconsistent  wiUi 
mine.  Suppose  a  man  detains  a  picture  for  the  pleasure  of  looking  at 
it,  and  in  order  that  it  may  form  one  of  the  oroamente  of  his  dining- 
room,  and  does  nothing  to  it  but  let  it  hang  there  :  that  is,  to  all  intents 
aud  purposes,  a  conversion,  according  to  law  and  good  sense. 

Now,  in  the  present  case,  the  defendant  got  possession  of  the  billiard 
table,  not  wrongfully,  becanse  it  was  let  on  hire  to  a  person  who  had 
lawful  possession  of  it,  and  who  might  hand  it  over  to  the  defendant 
without  the  defendnnt  being  a  trespasser  or  wrong-doer  therein.  There 
was  no  suggestion  that  he  got  possession  of  it  wrongfully ;  but,  having 
got  possession  of  it  lawfully,  and  never  having  removed  it  from  the 
place  where  it  was  originally  placed,  and,  in  truth,  having  nothing 
more  than  what  might  be  called  nominal  possession  of  it,  the  plaintiff 
comes  and  says,  "  The  billiard  table  is  mine,  give  it  to  me."  The  de- 
fendant Bays,  *<  Show  me  how  it  is  yours ;  bring  the  contract  of  hiring." 
The  contract  of  hiring  is  brought ;  the  defendant  sees  a  writing  on  the 
back  of  it,  which  tends  to  show  it  was  a  sale ;  and  then  asks  for  a  copy, 
in  order  that  he  may  take  advice  upon  it ;  the  plaintiff,  instead  of  doing 
as  he  properly  might  have  done  according  to  my  view,  says :  "  I  shall 
not ;  the  table  is  mine ;  you  may  give  it  to  me  or  not ;  but  I  shall  treat 
it  as  a  refusal."  It  turns  out  that  he  himself  put  the  true  color  on  ttia 
transaction,  by  sending  a  formal  notice,  and  going  the  next  morning 
for  the  billiard  table,  not  treating  it  as  an  absolute  refusal,  but  saying, 
"  I  will  come  and  take  it  away  with  the  proper  means  for  doing  so," 
The  next  morning,  when  he  did  come,  it  unfortunately  happened  that 
the  defendant  had  given  up  the  nominal  posaession ;  and  the  person 
who  bad  the  actual  custody  had  locked  up  the  room,  and  the  plaintiff 
could  not  get  the  table ;  he  went  away,  and  five  or  six  days  afterwards 
the  table  was  distrained  for  rent.  It  seems  to  me  the  more  reasons^ 
ble  view  of  the  case  that  this  was  not  a  conversion  of  the  table  to  the 
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defenduit's  own  QBe.  An  attempt  was  made  by  my  Brother  Martin  to 
render  this  word  "  conversion  "  intelligible.  But  it  ought  to  be  borne 
!d  mind  that  in  tbe  forms  of  pleading  given  in  the  appendix  to  tbe 
Common-law  Procedure  Act  of  1852  (the  15  &  16  Vict  c  76),  thia  is 
t^e  form  of  the  count  in  trover :  "  That  the  defendant  converted  to  his 
own  use,  or  wrongfully  deprived  the  plaintiff  of  the  nee  and  posseBsion 
of  the  plaiatiffB  gooi^,  that  ie  to  say,"  &c.  So  that  the  Legislature 
has  put  a  meaning  on  the  word  "  conversion."  If  the  complaint  had 
been  that  the  defendant  wrongfully  deprived  the  plaintiff  of  the  use 
and  poBsesBion  of  his  goods,  the  answer  might  well  be,  "  I  did  not  con- 
tinue to  detain  them ;  you  might  have  had  them,  bat  yon  would  not 
wait.  If  I  am  to  be  considered  as  having  wrongfully  detidned  them, 
though  you  went  away  and  sent  for  them  the  next  morning,  your 
damages  are  a  farthing."  Instead  of  wbich,  by  the  use  of  the  word 
"conversion,"  the  defendant  is  made  liable  for  the  value  of  the  billiaid 
table,  which  be  cannot  recover  from  anybody  else.  Therefore,  on  con- 
fiideration  of  all  the  facts,  had  I  been  one  of  the  jury,  I  should  have 
found  that  there  waa  not  an  assertion  of  dominion  inconsistent  with 
tlie  title  of  the  plaintiff  i  that  the  whole  affair  was  matter  of  discnsaion 
up  to  the  time  when  the  plaintiff  was  informed  the  goods  were  at  his 
service ;  and  that,  bo  far  as  the  defendant  was  concerned,  there  clearly 
was  no  conversion.  For  these  reasons  I  think  that  the  verdict  was 
against  the  evidence ;  but,  in  so  saying,  I  desire  to  add  that  in  my 
opinion  it  is  not  merely  because  the  judge  who  tned  the  cause  comes 
to  a  different  conclusion  from  the  jury  npon  the  facts,  that  a  new  trial 
should  be  granted ;  but  that  where  it  appears  to  the  court  that  the  view 
taken  by  the  judge  is  wrong  he  should  be  set  right,  as  on  the  present 
m,  by  being  overruled.  Bide  dischar^.^ 


GREEN  V.  DUNN. 
At  Nui  Fbids,  cobah  Lord  Ellehborodoh,  C.  J.,  Sirmos 

APTBR   MlCBAKLMAS    TbBU,    1811. 
[Reported  in  3  CawipbtU,  IIS] 

Tboveb  for  timber,  wbich  defendant  found  on  his  premises,  and 
vhich  had  been  deposited  there  by  the  permisuon  of  the  servant  of  the 
former  occupier. 

The  plaintiff,  to  whom  the  timber  belonged,  having  demanded  it  of 

1  Sea  FothflTgill  v.  Lortgnit,  S  F.  4  F.  183;  Cot  v.  Cnok,  11  All.  165;  Carfplld- 
W«bb,10N.  H.  109;  Dorell  v.  UaahBr,  S  Jnhiu.  446;  MiteheU  c  Willkm*,  <  HiU,  Iti 
ud  compare  Tonus  v.  Lawia,  7  C.  B.  SOS.  —  Ed. 
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tlie  defendant,  the  latter  said,  "  If  you  wUl  bring  an;  one  to  prove  it 
is  your  property,  I  will  give  it  you,  and  not  else." 

Lord  EixBiiBOBonGH.    This  is  a  qualified  refusal,  and  no  evidence 
of  oonveiBion.  Maint\ff  nonauUed^ 


ALEXANDER  v.  SOUTHET. 

In  the  Koto's  Bbkch,  Notembeb  14,  1821. 

[lUpmied  ID  5  Barntwatt  #■  Alderimi,  S47.| 

Tbover  for  printing-types  and  other  goods.  Flea :  General  issue. 
At  the  trial,  at  the  last  Guildhall  sittings,  before  Best,  J.,  it  appeared 
that  the  defendant,  who  woe  the  servant  of  the  Albion  Insurance  Com- 
pany, had  in  his  custody  in  a  warehouse,  of  which  he  kept  the  key, 
certain  goods  belonging  to  the  plaintlQ,  saved  from  a  Are  at  the  plaiu^ 
tiff's  house,  and  which  had  been  carried  to  the  warehouse  by  the  ser- 
Tants  of  the  company.  The  only  evidence  of  a  conversion  was  that, 
when  the  plaintiff  demanded  the  goods  from  the  defendant,  the  latter 
said  tliat  he  could  not  deliver  them  up  without  an  order  from  the 
Albion  office.  The  learned  judge  left  it  to  the  jury  to  say  whether 
tiUa  qualification  of  the  defendant's  refusal  was  a  reasonable  one,  tell- 
ing them  that,  if  so,  he  was  of  opinion  that  there  was  not  sufficient 
evidence  of  a  conversion.  The  jury,  accordingly,  found  a  verdict  for 
the  defendant.    And  now 

J)mman  moved  for  a  new  trial,  on  the  ground  of  a  misdirection.* 

Abboit,  C.J.  I  am  of  opinion  that  in  this  cose  there  should  be  do 
rale.  Perkins  v.  Smith  and  Stephens  o.  Elwall  were  both  cases  of 
actual  conversion  by  servants,  in  disposing  of  goods  the  property  of 
others,  to  their  master's  use ;  but  here  the  question  is  whether  the  re- 
fusal Of  tlie  servant  to  deliver  the  goods  in  question  amounts  to  a  con- 
version of  the  property.  This,  therefore,  is  the  case  of  a  conversion 
arising  by  construction  of  law.  I  think  the  refusal  in  this  case,  not 
being  an  absolute  refusal,  was  not  sufficient  evidence  of  a  conversion, 
and  that  the  learned  Judge  was  right  in  bo  considering  it,  and  in  direct- 
ing the  jnry  to  find  a  verdict  for  the  defendant. 

BATtEV,  J.  If  the  plaintiff  in  this  cose  had  informed  the  defendant 
that  he  had  previously  made  application  to  the  inBurance  company, 
sod  tliat  they  had  refused  permission  for  the  delivery  of  the  property, 
or  had  told  the  defendant  that  he  expected  him  to  go  and  get  an  order 
•athorizing  the  delivery  of  the  property,  and  after  that  the  defendant 

>  Solomoni  v.  Dawo,  1  Eip.  88 ;  Onnton  s.  Knnn,  S  B.  &  B.  447  ;  Robinnn  r^ 
Bodeigh,  e  N.  H.  2S6 ;  Jkcob;  v.  Unwatt,  8  8.  *  B.  BOO  <M)iNf)  t  Singer  Co.  •. 
KlDft  14  fi.  L  Gil  JeamL 

Campkra  Coniuh  r.  Hale,  23  Wend.  471.  — En. 

*  Tha  argameiit  for  the  plaindlT  ia  oioittcd.  —  En. 
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had  refused  either  to  deliver  the  goods  or  to  go  and  get  such  order,  I 
think  it  would  have  amounted  to  a  convereioa  on  his  part ;  but  here 
the  defendant  had  the  goods  in  hie  possession  as  tlie  agent  of  tbe 
insurance  company,  and  he  wonld  not  have  done  his  duty  if  he  had 
given  them  np  without  an  application  to  his  employers.  He  only  gave, 
as  it  seems  to  me,  a  qualified,  reasonable,  and  jnstjfiable  refusal. 

HoLROTD,  J.  I  think  the  verdict  in  this  case  was  right.  In  point 
of  law,  the  goods  were  only  in  the  custody  of  the  defendant,  and  in 
the  possession  of  his  employers,  the  insurance  company.  If  we  were 
to  hold  this  refosal  to  be  a  conversion,  it  would  go  this  length,  that  if 
a  person  were  to  call  at  a  gentleman's  house,  and  to  ssk  his  servant  to 
deliver  goods  to  him,  and  the  servant  were  to  refuse  to  do  so,  nnless  a 
previous  application  was  made  to  his  master,  tt  would  amount  to  a 
conversion  on  the  part  of  the  servant.  In  this  case  the  goods  came 
into  the  defendant's  possession  lawfully ;  and  the  refusal  is  only  till 
an  order  is  obtained  from  the  defendant's  employers.  In  Perkins  v. 
Smith,  the  defendant  received  the  goods  wrongfully  at  first,  and  the 
conversion  was  by  an  actual  sale  of  them.  Now,  it  is  clear  that  the 
Authority  of  the  master  would  not  amount  to  a  defence  of  that  which 
was  altogether  a  tortious  act  of  the  servant.  The  ease  of  Mires  ». 
Solebay '  is  an  authority  in  point.  There  the  servant  refused  to  deliver 
back  some  sheep  which  were  on  his  master's  land,  and  it  was  held  to 
he  no  conversion  on  his  part.  I  am,  therefore,  of  opinion  that  the 
role  should  be  refused. 

Best,  J.  I  thought  at  the  trial  that  I  might  properly  have  nonsuited 
the  plaintiff,  but  that  the  safer  course  was  to  leave  the  question  to  the 
jury.  An  unqualified  refusal  is  almost  always  conclusive  evidence  of 
a  conversion ;  but  if  there  be  a  qaaliflcation  annexed  to  it,  the  ques- 
tion then  is,  whether  it  be  a  reasonable  one.  Here  the  jury  thought 
the  qualification  a  reasonable  one,  and  that  the  refusal  did  not  amount 
to  a  conversion  of  the  property,  and  I  think  they  were  right  in  that 
conclusion.  Bide  refaaed.* 


VAtJGHAN  ».  WATT. 

Ih  the  Exchequer,  £aster  Tsrh,  1840. 

[Reported  in  6  Ueeson  ^  Wdibi/,  493.] 

Tbover  for  different  articles  of  wearing  apparel,  &c.     Fleas :    first, 

not  guilty;    secondly,  that  the  goods  were  not  the  property  of  the 

plaintiff;  on  which  issues  were  joined.    At  the  trial  before  Kolfe,  B., 

1  3  Hod.  242. 

•  PhUpott  V.  EeUey,  3  A.  &  £.  lOfl ;  iDgnlb  v.  BnlkUf,  Ifi  I)L  234  ;  Waid  «. 
Hoflctt,  38  Mo.  Ap.  B95 ;  MoQiit  v.  Denck,  6  Hill,  46G  ;  BUnkcnihip  d.  Ben7,  SS 
Tex.  14S  Accord. 

Bm  niao  Clark  o.  GbLmberluD,.a  H.  &  W.  7S.  —  En. 
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at  the  Hiddlesez  sittingB  id  Hil&ry  Term,  the  f<dlowiqg  appeared  to  be 
the  facts  of  the  case :  On  the  24th  July,  1839,  the  goods  in  qnestioa 
were  pieced  with  tbe  defendant,  a  pawnbroker,  by  a  female  of  the 
name  of  Hnbbard,  in  the  name  (as  the  defendant  understood  it)  of 
Mary  Wame,  and  the  duplicate  was  so  maide  out.  Oo  the  next  day 
he  was  sent  to  by  that  person  (whom  he  did  not  then  know,  but  who 
afterwards  proved  to  be  the  plaintiff's  wife),  to  Bay  that  she  had  lost 
the  duplicate,  and  she  demanded  and  obtained  from  him  a  copy  thereof, 
and  also  a  form  of  a  declaration  of  the  loss  of  it,  pursuant  to  the 
Stat.  3»  &  40  Geo.  III.,  c.  99,  §  16,  and  5  i&  6  Will.  IV.,  c.  62,  §  12. 
Some  days  afterwards,  upon  an  allegation  that  this  document  also  was 
lost,  she  obtained  from  the  defendant  another  similar  form.  On  ttie 
6th  of  August,  the  plaintiff  Vaughan  produced  the  duplicate  to  the  do- 
fendant,  and  demanded  the  goods,  tendering  the  amount  of  the  pledge 
and  the  interest.  The  defendant  refused  to'give  them  up,  on  the 
ground  of  the  declarations  having  been  obtained  from  him.  On  the 
7th,  the  plaintiff  made  an  applicatJou  to  the  police  magistrate  at  Hat- 
ton  Garden,  for  the  purpose  of  compelling  the  i-estoration  of  the  goods, 
and  a  summons  was  granted  for  the  defendant's  appearance  on  the 
following  day,  when  he  attended  accordingly,  but  was  compelled  to  go 
away  before  the  case  was  called  on.  On  the  9th,  however,  the  parties 
again  attended  before  the  magistrate ;  and  the  plaintiff  then  stated 
that  it  was  his  wife  by  whom  the  goods  had  been  pledged.  The  msgis- 
trate,  however,  after  hearing  the  circumstances,  declined  to  interfere. 
The  plaintiff  then  brought  this  action,  the  writ  being  sued  out  on  the 
21st  August.  It  was  contended  for  the  defendant  that  there  was  no 
evidence  of  such  an  absolute  refusal  by  him  to  deliver  up  the  goods  to 
the  plaintiff,  as  constituted  a  conversion ;  and  that  be  was  justified  in 
refusing  to  do  so,  by  the  circumstance  of  the  declarations  having  been 
obtained  by  another  party  claiming  to  be  the  owner.  The  learned 
jadge  thought  that  the  mere  fact  of  these  documents  having  been 
obtained  was  no  defence  as  against  the  real  owner  of  the  goods,  who 
might  in  that  case  never  have  it  in  his  power  to  recover  possession  of 
them ;  and,  under  his  Lordship's  direction,  a  verdict  was  found  for  the 
plaintiff,  damages  £10,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit.   The  jury  were  discharged  as  to  the  second  issne. 

G.  T.  White  having  accordingly  obtained  a  rule  for  a  nonsuit,  or  for 
a  new  trial  (citing  Isaac  v.  Clark,'  and  Green  v.  Dunn), 

J'Uce  now  showed  cause.* 

Fask£,  B.  The  learned  jut^e  was  incorrect  in  telling  the  jury  that 
the  mere  refusal  to  deliver  the  goods  to  the  real  owner  was  a  conver- 
sion. It  was  a  question  for  the  jury,  whether  the  defendant  meant  to 
apply  them  to  his  own  use,  or  assert  the  title  of  a  third  party  to  them, 
or  whether  he  only  meant  to  keep  them  in  order  to  ascertain  the  title 
.    >  2  Balit  812. 

*  The  ugnments  of  cooumI,  and  the  concnrring  opiulotii  of  Lord  Abingsr,  C.  B., 
udBolf^  B.,  u<  omitted.  —  En. 
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to  them,  and  clear  up  the  doubts  he  then  enterUlned  on  the  nibjet-t, 
sad  whether  a  reasonable  time  for  doing  so  had  not  elapsed,  without 
which  it  would  not  be  a  conversion.  It  onght  therefore  to  have  Wd 
left  to  the  Jury,  whether  the  defendant  had  a  bona  fide  donbt  as  to  the 
title  to  the  goods,  and  if  so,  whether  a  reasonable  time  for  clearing  up 
that  doubt  had  elapsed.  The  party  obtaining  the  declaration  is  bound 
to  go  before  a  magistrate,  and  satisfy  him  by  evidence  that  he  is  the 
real  owner  of  the  goods ;  and  if  a  reasonsble  time  had  elapsed  in  this 
case  for  doing  eo,  the  defendant  had  no  longer  any  reasonable  ground 
for  detaining  them  on  the  6th  of  August,  for  a  supposed  defect  of 
title.  That  was  a  question  for  the  Jnry.  The  statnte  supposes  that 
the  party  will  go  liefore  the  magistrate  immediately ;  and  if  three  or 
four  days  elapse  without  his  doing  so,  the  jury  would  be  well  war- 
ranted in  finding  that  the  reasonable  time  had  elapsed.  But  it  is  all 
for  the  Jnry ;  however  ktrong  the  facts,  the  Judge  cannot  take  it  npon 
himself  to  refuse  to  leave  the  question  to  them.  Therefore,  altboogfa 
the  result  will  clearly  be  the  some,  in  strict  law  the  defendant  is  en^ 
titled  to  have  the  facts  submitted  to  the  Jury.  There  maet  therefors 
be  a  new  trial.* 


SMITH,  AsaiGNra  of  TENAIIT,  a  Bakkbtwt,  v.  TOUKG. 

At  Nisi  Fbiub,  Lobd  Ellshboboitsb,  C.  J.,  Notikbkb  1,  180S. 

IBtptirUi  fo  1  CtmpttO,  4N.1 

Tboveb  for  a  lease  assigned  by  the  bankrupt  to  the  defendant  after 
an  act  of  bankraptcy. 

The  vitoees,  to  prove  the  demand,  stated  that  he  had  Terbally  re- 
quired the  defendant  to  deliver  up  the  lease,  and  at  the  same  time 
served  upon  him  a  notice  in  writing  to  the  like  effect. 

When  the  lease  was  demanded,  the  defendant  said,  "  he  would  not 
deliver  it  up;  but  it  was  then  in  the  hands  of  his  attorney,  who  had  it 
lien  upon  it  for  a  small  sum  of  money  due  him." 

Garroio,  for  the  plaintiff,  contended  that  the  attorney's  possession  of 
the  lease  was  in  law  the  possession  of  the  defendant,  who  most  be  con* 
sidered  as  having  a  complete  control  over  it,  and  that  the  lien  did  not, 

)  Fillot  *.  WllklDton,  I  H.  b  C.  Ut;  Watt  v.  PotUr,  9  Muon,  TT;  Zuehij  *.  Tat*,  • 
Ark.S19i  Han  a.  Chicago  Co„  SS  Hina.  M;  Wlthaiqioan  *.  Hantt,  iT  Kid.  iTO;  Bab. 
InacQ  «.  BorUigb,  t  N.  H.  S91;  FlatcluT  v.  Flatchar,  T  N.  H.  4Mi  Ca^hiog  a.  Bnck,  10 
N.  H.  IIS;  Httt  t.  Boiton  Co.,  W  S.  M.  139;  SUU  «.  Bwhiii  Co.,  H  K.  H.  ST;  Tbomaw 
«.  Sixpenny  Skt.  Back,  5  Boiv.  SBS;  Rogvra  a.  Wair,  M  N.  T.  46a;  HcEotaa  a.  N.  J.  SL 
Co.,  UN.  T.  84;  BtU  *,  Ltnaj.  44  N.  T.  S ;  Honota.  Ibatt,  U  Barb.  H;  CMnlla.Mic, 
Bl  Barb.  311);  Roberts  v.  Yarboro,  41  Tax.  453  {itmile)  Accord. 

Sea  Uighton  V.  Stapio,  S  N.  H.  US;  Core?  *.  Bright,  U  Pa. TO;  Blngar  Co.  *.  Kl^;  U 
B.I.  »U,tI8.  — Ep. 
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nnder  these  circcmitances,  prevent  the  reAisal  to  deliver  np  the  deed 
fh>m  amonntiDg  to  a  conversion. 

LoBD  Ellkkboroooh.  The  defendant  would  have  been  guUtj  of  a 
coDversioQ  if  it  had  been  in  his  power ;  but  the  intention  ia  not  enough. 
There  must  be  an  actual  tort.  To  make  a  demand  and  refiiaal  saffl- 
t:ient  evidence  of  a  conversion,  the  party,  when  he  refuses,  must  have 
H  in  bis  power  to  deliver  up  or  to  detain  the  article  demanded. 

Plaiioiff  nemmited} 


JACOB  CABPENTBB,  Appsliakt,   v.  THE   MANHATTAN 

LIFE  INSURANCE  CO.,  Rkbpomdknt. 
In  tee  Scpbehe  CouRr,  New  York,  Septeubbb  Term,  1880. 
[AtffKuttrf  IB  Sf  Hm,  47.] 
Babnabd,  p.  J.*  This  is  a  hard  action.  The  plaintiff  was  the  owner 
of  Bome  hot-house  plants  which  remained  npon  defendant's  premises  by 
its  assent,  and  to  aooommodate  the  plaintiff.  The  plaintiff  was  notified 
to  remove  them,  and  he  delayed  doing  so  for  a  considerable  time  ;  but 
when  he  did  endeavor  to  get  them,  the  defendant  refused  to  deliver 
tbem  to  the  plaintiff.  This  was  on  Saturday,  May  17,  1879.  On 
Monday  following,  the  defendant  told  the  plaintiff  be  might  have  the 
the  plants.  On  Tuesday,  Uay  20,  1679,  this  auit  was  commenced  [for 
the  conversion  of  the  plants].  The  court  chafed  the  Jury  that  the 
pbuntlff  was  entitled  to  recover  the  difference  between  the  market 
value  of  the  property  on  Saturday  and  on  Monday,  when  tiiey  were 
tendered  back.  We  think  in  this  chaise  the  court  erred.  The  conver- 
sion was  made  out  by  a  reAisal  to  deliver  the  property  on  Saturday. 
The  plaintiff's  right  of  action  was  then  complete,  and  could  not  be 
destroyed  without  his  consent.  ]f,  after  a  conversion,  the  goods  are 
received  back,  either  before  or  after  suit  brought,  it  goes  to  mitigate 

>  Horwood  B.  Sniitb,  t  T.  B.  750;  Gitnot  c.  Bagliea,  2  Bin(t.  N.  S.  4S1;  Llndaty  v. 
Cnii<l7,  1  Q.  B.  D.  348;  Wiiliinu  o.  Rutwll,  39  Coun.  406;  Robiimon  v,  H^rtridge,  18 
Pl8.  501;  Dirii  v.  BuffiLm,  Gl  Me.  ISO;  Dearboum  n.  Nat.  Bank,  G8  Me.  273;  Hagar 
V.  Kandall,  62  He.  430;  Dintiu  v.  Fuu,  8  Md.  148;  Wellington  v.  Wentnorth,  pot, 
p.  3S0;  Jahnnin  s.  Conillud,  4  All.  446;  Fitlock  v.  WelU,  100  Hm».  452;  Lockwood 
V.  Bnll,  1  Cow.  S2S;  Packanl  r.  Qetmao,  4  Wend.  618;  Uawkini  v.  HoffmaD,  6  HiU, 
G86;  Hill  p.  Covell,  1  N.  Y.  682;  NaL  Bank  «.  Whasler,  48  N.  Y..4S2;  Oill«t  v.  Bob- 
erta,  S7  H.  Y.  28;  Bowman  v.  Eaton,  24  Barb.  S2B;  Whitney  b.  SUiuod,  30  Barb.  270; 
Hant  D.  Kane,  40  Barb.  638;  Hoover  v.  Alexander,  1  Bail.  ElO;  Bobettaon  s.  Warde- 
nian,  Dudley,  234;  Moma  d.  Thompson,  1  Btch.  63;  Knapp  d.  Wincheater,  11  VtSGl 

See  alM>  TemU  v.  Robinson,  2  Cr.,  M.  ft  B.  405;  Cattarall  v.  Eenyan,  S  Q.  B.  810; 
Edvarda  «.  Hooper,  11  U.  &  W.  MS;  Hodgaon  v.  St.  Pan!  Co.,  78  Hlnn.  173;  JaoneT  «. 
Jollff,  8  Johna.  S;  Jenner  «.  Jolil^  9  John*.  131 ;  Roger*  v.  Weir,  34  N.  T.  464-467.  — En. 
*  Only  the  opinion!  of  the  court  are  given.  —  Ed. 
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the  damii^es,  and  no  further.'    A  party  whose  goods  are  converted, 
cannot  be  forced  to  receive  them  back.     Livenoore  it.  Northrn[»,*  Rey- 
nolds ti.  Shuler.*    The  Judgment  should  therefore  be  reveised,  and  a 
new  trial  granted,  costs  to  abide  event. 
DiKUAN,  J.     I  concur  with  reluctance. 
Gilbert,  J.,  dissented. 

Judgment  and  order  denying  nmo  triai  reverted,  and  nea  tritd 
granted;  eott»  to  abide  event.* 

'  Sedgwick,  Damagea  (Bth  ad.),  76;  P]nmmar  v.  Baavai,  83  Ark.  10;  OrMnaald  Bank  a. 
Leavitt,  ITRck.  1;  WaUoa  i.  Cabum  (Ifib.,  18M),  M  S.  W.B.47T;  StillweU  ..  Farwall 
(Tt.,  1S32),  2i  All.  B.  343]  Canuban  v.  ChriiUr,  im  Wii.  640  Aeard.  —  £d. 

•  44  N.  Y.  107.  •  G  Cow.  333 

*  On  principU,  and  by  tha  earlier  Engliah  dsciaiona,  an  unaccepted  tender  of  the 
converted  gnods  troa  no  ground  for  reducing  the  amount  of  the  plaiotiir'a  recovery  for 
the  converaion.  Wilcock'a  Case,  S  Salk.  607;  Bovington  v.  Panr,  2  Stra.  822;  Wat- 
kiaaou  a.  Cockahot,  Cooke,  Pr.  Cas.  130.  Aa  opposite  practice  secnu  to  have  b^un  in 
17S1,  TuQcy  V.  Clnrk,  Couke,  Pr.  Cos.  K;  17S3,  Billinfp  r.  'Wilcouks,  Cooke,  Pr.  Cu. 
e»i  17S9,  Cooke  V.  Holgata,  Pr.  Beg.  200;  Barnes,  Note*,  881;  Cooke,  Pr.  Cas.  I3n,s.c. 

But  these  caaei  were  disregarded,  and  the  old  common  l&w  rule  rollowed  in  Olinnt 
t>.  Berino,  1  Wila.  28,  2  9tn.  1101,  a.  c;  Harding  r.  Wilkin,  Snyer,  120  (explaining 
Catling  V.  Bowling,  Say.  SO). 

TheM  eases  wen  in  turn  overrnled  in  1763  by  Fisher  a.  Price,  S  Bmr.  1363,  where 
liord  Mansfield  and  Mr.  Justice  Wilmot  laid  down  the  rale  that  "where  trover  i* 
brought  Tor  a  apecific  chattel,  of  an  ascertained  qoantity  and  quality,  and  unattended 
with  any  circnmstances  that  can  enhnnee  the  dBQuips  above  the  real  value  ;  .  .  .  there 
the  specilic  thing  demanded  may  be  brought  into  court  (and  Hr.  Joatice  Wilmot  said 
tbia  waa  the  more  reasonable,  as  this  acUon  of  trover  cornea  in  the  place  of  the  old 
action  of  detinne)."  Lord  Hanafield'a  nile  has  aince  prevailed  in  England.  1196, 
Pickering  u.  Truste,  7  T.  Jc  £.  49;  1822,  Cooiube  r.  Ssdsod,  1  D.  ft  Ry.  201;  1833, 
Brunaden  v.  Aiistiu,  1  Tidd  Pr.  (ed.  183()  571;  1826,  Tucker  e.  Wright,  3  Bing.  601; 
1838,  Esrie  v.  Holdemeai,  4  Bins.469;  1833,  aibson  if.  Uumphrer,  1  Or.  &  M.  (44;  Hiart  e. 
London,  4  Ex.  D.  188. 

A  leader  at  tha  converted  chaltel  to  the  owner  goes  in  reduction  of  damages  in  HiMonri 
and  Termont,  Ward  v.  Hoffelt,  38  Ho.  App.  SgS;  Rutland  Co.  v.  Bank,  32  Tt.  e».  Aln 
In  New  Jersey  K  conversion  technical  and  not  wilfully  wrongful.  Bigelow  Co.  v.  Heintie, 
63  N.  J.  B». 

But  the  rule  of  the  principal  case  prevail*  generally  in  this  conntrv.  I  Sedgwick,  Dam- 
ages (Sth  ed.),  74;  Comm.  Bank  ».  Hughet.  IT  Wend.  SI;  Otia  n.  Jones,  SI  Wand.  3»4,  S"; 
Higgina  e.  Whitney.  34  Wend.  379,  380;  Brewster  i.  Silliman.  38  N.  Y.  433;  Keilv  o.  Mc- 
aier,  SI  S.  Y.  Ap.  Dlv.  3!i3;  Baltimore  Co.  v.  O'Donnell,  49  Oh.  St.  48S;  Whitaker  t: 
Houghton,  86  Pa.  48  (ttmbliy,  Crawford  v.  Thomason  (Tax.  Ctv.  Ap.  1909),  117  S.  W.  B.  181. 

In  Hayward  v.  Seaward,  1  H.  &  8c.  4tl9,  where  the  facts  ware  similar  lo  those  in  the  prin- 
cipal case,  tfae  court  appear  to  have  thought  that  the  subsequent  lender  cured  the  ariginal 
conversion.  Such  a  view  ia  plainly  erroneoua.  Tlie  case  must  be  auppoiled,  if  at  all,  upoa 
the  gronud  lugj^ated  b.v  BroniDn,  J.,  in  Oils  e.  Jane^  21  Wend.  396:  "  The  cue  of  Har- 
ward  V.  Seaward  does  not  proceed  on  the  ground  that  a  tort  can  be  cured  bv  a  tender  with- 
out acceptance,  but  an  the  ground  that  there  had  been  no  converaion  of  the  propertj-."  3« 
also  Qaughan  v.  St  Lawrence  Co.,  3  Ont.  Ap.  309,  398;  Wells  *.  Kelsef,  U  Abb.'Pr.U; 
Savage  e.  Perkins,  II  Bow.  Pr.  IT.  —Ed. 
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SECTION   n.  {continued.) 

(l)   ExCnUBLB  CoKTEBaiON. 

DRAKE  V.  SHOKTEB. 
At  Nut  Pbius,  cokam  X.obd  Ellenboroooh,  C.  J.,  Jdnb  9,  1803. 

ISepoiitdia  4  Etpouxae,  1G5.] 

Troteb  for  a  boat.     Plea  of  general  issue. 

The  case  stated  on  the  part  of  the  plaintiff  was,  that  the  defendant 
Tho  was  employed  in  an  invention  for  making  a  vessel  sail  against 
wind  and  tide,  had  employud  the  plaintiff  to  work  on  her ;  that  while 
the  vessel  was  so  working  on,  she  took  fire ;  Uiat  the  defendant  took 
a  boat  belonging  to  the  plaindff,  to  eudeayor  to  extinguish  it,  but  that 
she  sunk,  and  was  lost. 

Garrow,  for  the  defendant,  stated  his  defence  to  be,  that  while  the 
pl^ntiff  was  working  on  the  vessel,  it  was  bis  duty  to  have  taken  care 
of  her,  and  that  the  interference,  in  this  case,  was  to  prevent  the  fire 
spreading,  by  means  of  which  the  accident  happened ;  which  he  con- 
tended was  lawful. 

Lord  Ellenborocoh  said,  that  if  the  fact  was  so,  he  thought  it 
amounted  to  a  defence ;  that  what  might  be  a  tort  under  one  circum- 
stance, might,  if  done  under  others,  assume  a  different  appearance  ;  as, 
for  example,  if  the  thing  for  which  the  action  was  brought,  and  which 
had  been  lost,  was  taken  to  do  a  work  of  charity,  or  to  do  a  kindness 
to  the  party  who  owned  it,  and  without  any  intention  of  injnry  to  it, 
or  of  converting  it  to  his  own  use ;  if,  under  any  of  these  circumstances, 
any  misfortune  happened  to  the  thing,  it  could  not  be  deemed  an  illegal 
eoh version  ;  but  as  it  would  be  a  Justification  in  an  action  of  trespass, 
it  Tould  be  a  good  answer  to  an  action  of  trover.^ 

>  Coke,  C.  J. :  "  There  wu  a  caw  rarolved  in  the  C.  B.  when  I  was  there,  con- 
eeniing  GiaveBeod  barge,  in  which  were  a  great  number  at  passengers  ;  one  tliere  had  a 
pack  of  great  value  and  of  great  weight  in  the  barRB.  There  Buddenlf  happened  avery 
great  ■totiD,  and  the?  were  all  in  great  danger,  and  were,  for  their  own  aafety,  enforced 
to  throw  ont  a  great  part  of  the  goods  for  the  safeguard  of  their  Urea  vhich  were  then 
in  th«  barge ;  amongst  which  goods,  (or  the  lightening  of  the  baige,  this  pack  of 
goods  waa  thrown  over ;  anerwarda,  he  which  was  the  owner  of  this  pack,  brought  his 
action  upon  the  case  against  the  bargeman,  for  these  his  goods  thus  cast  over;  and  we  all 
there  did  resolve  it  cleorlj  that  this  being  tlie  act  of  God,  this  anddeo  storm,  which 
occasioned  the  throwing  over  of  the  goods,  and  conld  not  be  avoided,  and  for  thia 
cause  he  recovered  nothing.  The  whole  conrt  agreed  with  him  herein."  Bitd  «. 
Astoch,  S  Bnlst.  280. 

1  Koll.  Ah.  6,  pi.  6  (taking  beds  for  the  king's  retinue):  Kennet  v,  Robinson,  2 
J.  J.  Marsh.  84  (caring  for  a  neglected  hone);  Jones  v.  Fort,  9  B.  &  C.  7H  (collecting 
tnlla  of  exchange  to  save  loaa);  Philpott  v.  Kelley,  3  A.  &  E.  106  (bottling  wine  to 
save  ft);  Nelson  v.  Herriam,  4  Pick.  240  (taking care  of  an  sstrsf);  Wilson  o.  Mc- 
LMghUu,  107  Mats.  587  (caring  for  an  animal);  PeiMoa  t^  Ladd,  114  Mass.  420  (sale 
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The  defeadaot  f&iled  in  proving  Uie  circumstaQcea  as  to  the  ship 
being  in  tiie  pla{Dtifl*B  care ;  so  that  the  accident  of  the  fire  proceedeti 
from  the  defendant  himself;  and  the  plaintiff  had  a  verdict. 


STEVENS  «.  CUHTIS. 
ScFREHE  Judicial  Codm-,  MAASACHnsBirs,  Septzhbxb  Tebh,  1886. 
[RtporttditL  IB  Kcfcnnj,  SST.] 
Im  this  case  it  was  resolved,  that  if  a  man  finds  stray  cattle  in  hii 
field,  he  ia  not  bound  to  impound  them  or  retail)  them  for  the  owner, 
bat  may  drive  them  off  into  the  highway,  without  being  guilty  of  a 
conversion.' 


WELLINGTON  v.  WENTWOETH. 

SuFBEHE  Judicial  Court,  Massachusetts,  October  Terk,  18U. 
{ReporUd  tn  8  Mtlcalf,  MS.) 

Troveb  for  a  oow.  The  parties  submitted  the  case  to  the  deosion 
of  the  court  on  the  statement  of  facts  whicii  follows :  — 

The  defendants,  inhabitants  of  Canton,  in  this  county,  being  ownen 
of  pasture  lands  in  New  Hampshire,  in  May  or  June  of  each  year,  drive 
their  own  catUe  to  said  lands,  and  also  drive  others'  cattle,  which  they 
take  to  pasture  at  an  agreed  price,  snd  in  each  autumn  drive  them 
bacit.  In  May  or  June,  1842,  the  defendants  were  jointly  driving  151 
head  of  cattle,  of  their  own  and  of  their  neighbors',  along  the  highway 
in  Dorchester,  where  the  plaintiff  resides,  and  the  plaintiff's  oow  unper- 
ceived  by  the  defendants,  and  temporarily  running  at  large  in  eud 
highway,  without  a  keeper,  Joined  the  cattle  aforesaid,  without  the 
knowledge  of  the  defendants.  The  defendants  first  stopped,  at  night, 
at  Lexington,  counted  their  drove,  and  found  they  had  precisely  the 
number  they  started  with.  They  therefore  supposed  that  they  had  all, 
and  DO  more  than  their  own  snd  their  neighbors'  cattle,  which  they  had 
taken  to  pasture.     In  fact,  however,  the  defendants  had  lost  one  cow 

of  ieeetMA  Midier'g  perishable  propertj);  Pft^ne  r.  Robinton,  Hai^).  279  (ariiare  ud 
detmtioQ  oCsIaTea  in  insamction);  Sbaqxi.  Neemith,  6  Rich.  31  (aeiziira  of  chattel 
to  prereDt  conHnnmution  of  a  fraud). 

Bat  see  HcCarroU  n.  Stafford,  Si  Ark.  SSI  (aeizare  of  chattel  to  save  it  Iran 
deetmction.  —  Ed. 

1  Wilion  >.  HeUaghliii,  lOT  Uau.  WT;  Boaaty  e.  SmiUi,  lU  Ma».  IK;  Uedlln  %. 
Baleli,  loa  TeoD.  TIO;  Tobin  r.  Dul,  SO  Wii.  BT  AcairJ.—ED. 
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ft«m  their  drore  aa  they  passed  through  Milton,  but  did  not  dUcorer 
the  loBB  until  their  retam  trom  Kew  Hampshire.  The  ptaiotlff's  cow 
was  pastured  in  New  Hampshire,  bj  the  defendants,  during  the  season 
of  1B4S ;,  and  in  the  adtmon  or  that  year,  as  the  defendants  returned 
with  their  drove,  they  retamed  the  plaiDtifTs  cow  to  him,  and  he  then 
received  her.  Daring  said  pasturing  season,  said  cow  had  a  calf,  which 
was  returned  to  the  plaintiff  with  the  cow. 

The  defendants,  when  they  found  the  oow  which  was  lost  fVom  their 
drove,  as  aforesaid,  sappoeed  that  some  of  their  neighbors  had  tamed 
in  one  mote  cow  than  was  reported,  and  never  suspected  that  they  had 
In  their  drove  any  cow  that  was  not  delivered  to  them  to  be  pastured, 
until  about  four  weeks  after  Uieir  return  trom  New  Hampshire,  when 
the  plaintiff  called  on  them,  at  Canton,  to  make  inquiries,  and  demanded 
bis  oow. 

Defendants  to  be  deflinlted,  if  the  pluntiff  ts  entitled  to  maintwn 
bis  action  on  the  forgoing  facts ;  otherwise,  the  [duntiff  to  beoome 
DoneuiU 

jE.  AtrU4,  for  the  defendants.* 

No,  counsel  appeared  for  the  plaintiff. 

Shaw,  C.  J.  The  court  can  perceive  m  this  case  no  proof  of  a  con- 
version. There  was  certainly  no  unlawful  taking  of  tbe  oow.  On  the 
contrary,  it  was  the  plaintiffs  own  fault  that  his  oow  was  at  large  in 
tbe  highway,  and  entered  the  defendants'  drove.  Rev.  Sts.  c.  19,  §  22 ; 
Wild  V.  Skinner.*  Nor  can  we  perceive  any  eTidenoe  of  a  conversion 
by  a  refkisftl  to  deliver  the  oow  upon  demand.  For  onght  that  appears, 
the  oow  was  delivered  on  the  first  notice  of  the  plainUff  that  she  was 
bis  property,  and  request  to  deliver  her  up ;  and  we  are  to  consider 
that  such  was  the  Ikct  Flaintif  notuuil.* 


T.  CLEGG  V.  BOSTON  STORAGE  WAREHOUSE  CO. 

I>  THX  SUPRBKB  JUDICIAL  COCBT,  MASSACHUSETTS,  JUMB  20,  1889. 
[Reported  IN  149 Mat$aekiaeai  JteporU,  iH] 
W.  Allen,  J.  This  is  an  action  of  tort  gainst  a  warehonseman  tot 
the  conversion  of  goods  that  belonged  to  tbe  pluntiff,  which  were  put 
In  storage  by  him  with  the  defendant.  While  in  tlie  defendant's  ware- 
house, the  goods  were  attached  on  a  writ  against  a  former  owner  of 
them  as  his  property,  and  continued  iu  tbe  poeaession  of  the  attaching 
officer  ander  the  attachment  until  they  were  replevied  by  another  claim- 

1  The  aixament  for  the  detend&nta  U  omitted.  —  Ed. 
»  2S  Pick.  2.^1. 

•  Van  Valkenbnrg  v.  Thaj-er,  BT  Barb.  198  Jeeard. 

Piatt  «.  Tnttle,  28  Conn.  233  Contra.     Sm  Hilli  c.  Snail,  104  Hau.  173;  Lea  ft 
IfcKay,  SIr«d.29.— Ed. 
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ant.  The  converaion  relied  on  is  the  delivery  of  the  gocds  by  tlie 
defendant  to  the  attaching  officer.  It  is  conceded  that  the  ofScer  had 
no  authority  to  attach  them,  and  the  qneetion  presented  is,  vhether 
the  facte  stated  ehow  each  delivery  of  the  goods  by  the  defendant  as 
vill  conetitute  a  conversion  of  them. 

The  goods  were  stored  by  the  defendant  in  its  warehouse,  in  a  locked 
compartment,  to  which  the  defendant  held  the  key.  The  attaching 
<^cer  went  to  the  warehonse  with  a  writ  of  attachment  against  one 
Preston,  and  demanded  access  to  the  goods  in  order  to  attach  them  on 
the  writ,  declaring  that  they  were  the  property  of  Preston.  The  defend- 
ant opened  the  door  of  the  compartmeDt  where  the  goods  were,  and  the 
officer  took  them  on  the  writ  All  the  defendant  knew  in  regard  to  the 
ownership  of  the  goods  was  that  they  had  that  day  been  delivered  at 
the  warehouse  by  a  teamster,  who  ordered  them  to  be  stored  in  the 
name  of  Thomas  Clegg,  and  there  is  nothing  to  show  want  of  good 
faith  or  of  due  care  on  the  part  of  the  defendant,  except  the  fact  that 
it  opened  the  door  on  the  demand  of  the  officer.  The  plaintiff  relies 
on  tiie  rule  that  delivery  of  goods  by  a  warehouseman  to  a.  person  not 
authorized  to  receive  them  is  a  conversion.  See  Lichtenhein  v.  Boston 
&  Providence  Riulroad;'  Hall  v.  Boston  &  Worcester  Railroad.*  It 
may  be  assumed  that  it  is  not  necessary  that  there  should  be  a  manual 
delivery  of  the  goods  by  the  warehouseman,  but  that  it  is  sufficient  if 
they  are  taken  from  his  possession  by  his  permission, — if  he  volun- 
tarily surrenders  the  possession  of  them. 

In  the  case  at  bar,  there  was  no  actual  delivery  of  the  goods  by  the 
defendant,  and  the  facts  show  that  the  taking  was  not  by  its  permis- 
sion, and  that  it  did  not  voluntarily  surrender  the  possession.  If  the 
goods  had  been  taken  by  a  stranger,  under  a  claim  of  title,  in  the  pres- 
ence of  the  defendant's  agents,  without  objection,  the  defendant  might 
have  been  held  to  have  permitted  the  taking ;  but  it  cannot  be  con- 
tended that  a  taking  by  legal  process,  by  an  officer  of  tlie  law,  into  the 
custody  of  the  law,  was  by  the  permission  of  the  defendant,  nor  that 
the  failure  to  resist  or  impede  the  officer  was  a  voluntary  surrender  of 
the  possession  of  the  goods  to  him.  It  is  true  that  the  officer  was  lia- 
ble as  a  trespasser  to  the  owner  of  the  goods,  but  it  would  not  be  on 
that  account  less  true  that  he  took  them  by  virtue  of  his  process,  and 
not  by  the  permission  of  the  defendant,  nor  that  the  defendant,  if  It 
surrendered  the  possession  to  the  officer,  did  it  in  submission  to  legal 
process,  and  not  voluntarily.  Stiles  v.  Davis,'  In  Edwards  v.  White 
Line  Transit  Co.,*  in  which  it  was  held  that  a  common  carrier  was  lia- 
ble on  his  contract  as  carrier  for  the  failure  to  deliver  goods  that  were 
taken  from  him  under  an  attachment  against  a  person  not  their  owner, 
it  is  said,  "  In  one  sense,  the  property  was  in  the  custody  of  the  law ; 
BO  far,  at  least,  that  the  surrender  of  its  possession  to  the  officer  claim- 
ing to  attach  it  upon  legal  process  was  not  tortious  on  the  part  of  tha 
1  11  CuBh.  TO.  *  14  Allen,  tS9. 
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career,  so  as  to  sabjeut  him  to  the  ohai^e  of  coDrerting  it  to  his  own 

The  fact  that  the  defendant  expoeed  the  goods  to  the  officer,  on  his 
demaDd,  does  not  show  that  the  taking  by  him  iras  by  tiie  permission 
or  connivance  of  the  defendant.  Tbe  oflicer  had  a  writ  which  author- 
ized him  to  talce  the  goods  of  Preston,  and  to  break  open  doors  for 
that  purpose ;  be  asserted  bie  right,  and  declared  bis  purpose  to  attach 
Guch  goods  in  the  warehoaee  in  the  defendant's  posseesiou  as  belonged 
to  Preatou,  and  demanded  access  to  them.  Tbe  defendant  did  not 
know  whether  tbe  goods  belonged  to  Preston  or  to  the  person  in  whose 
name  they  were  stored,  but  that  is  inunatoiial.  It  was  under  no  obli- 
gation if  it  had  the  right,  and  it  bad  no  power,  to  prevent  the  opening 
of  the  door  and  tbe  talcing  of  the  goods  by  the  officer.  The  facts  that 
it  opened  the  door  with  tbe  key  which  was  the  only  means  of  opening 
it  without  breaking,  that  it  did  not  oppose  or  impede  tbe  officer  in  find- 
ing and  taking  the  goods,  or  even  that,  on  tbe  demand  of  tbe  officer, 
it  pointed  out  to  him  the  particular  goods  he  was  in  search  of,  do  not 
show  any  intention  to  give  permission  to  the  officer  to  take  the  goods, 
but  submission  to  tbe  legal  process,  and  to  tbe  authority  claimed  and 
exerdsed  by  the  officer  under  it. 

The  fact,  that,  while  the  goods  were  in  the  possession  of  tbe  officer 
cnder  tbe  attachment,  be  did  not  remove  them  from  the  defendant's 
warehouse,  but  stored  them  there  in  chaise  of  a  keeper,  and  paid  stor- 
age therefor  to  tbe  defendant,  does  not  show  a  conversion  of  the  goods 
by  tbe  defendant. 

On  alt  the  facts,  we  see  no  ground  on  which  the  defendant  can  ba 
beld  liable.  Judgment  affirmed.* 

E.  M.  Johnton,  for  the  pliuntift. 

F.  L.  Hayes,  for  tbe  defendant. 

'  The  decision  in  Edtrards  r.  White  Co.,  that  ft  carrier,  who  tnntnden  goods  to  ■□ 
officer  hnving  an  RttacbmeDt  Hgainat  one  not  their  owner,  though  not  liable  in  trover,  ii 
liahlr  in  contract,  is  at  varuincB  with  the  following  cues:  Stilia  v.  DaviB.  1  Black,  101; 
The  M.  M.  ChMe,  S7  F.  K.  708  (jmnWe);  Ohio  Co.  p.  Yoke,  61  lod.  181;  Pingreo  v, 
Detroit  Co.,  88  Mich.  1 48 <in effect  ovemiling Gibbon* p.  Farwell,  83  Mich.  844);  Jowelt 
p.  Clnen,  18  Oreg.  419  (KinUe).—  Ed. 

1  Edwards  c.  White  Co.,  104  Mus.  169,  162  Accord. 

A  rernsal  by  a  bailee  to  deliver  to  the  oirner  hia  goods,  on  the  groond  that  thej  have 
been  taken  on  legal  procen  in  a  proceeding  against  a  third  person,  is  not  a  conyereion. 
Verrall  v.  Robinson,  2  C.  M.  4  R  496;  Catterall  v.  Kenyon,  8  Q.  B,  810;  Pillot  p.  Wil- 
kinson,  3  H.  *  0.  3*6;  StUes  ».  Dara.  I  Black,  lOlj  French  o.  Star  Co.,  181  Mim. 
S8&     But  see  Bogera  «.  Weir,  84  N.  Y.  4SS.~  So. 
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WAEING  V.  PENNSYLVANIA  BAILROAD  CO. 

IX  THE   SOFBEHE  CODST,    FSNKBTLTAinA ,    NOVEHSEB  6,    1871. 
[Reporttd  in  76  PanuylvanS^  BiporU,  491.] 

Ebhob  to  the  Court  of  Commoo  Pleas  of  Allegheny  count; :  of  Octo- 
ber aad  November  Term,  1674,  No.  218. 

This  was  an  action  of  trover,  commeDced  October  8th,  1868,  by  the 
Pennaylvuiia  Railroad  Company  against  Ednard  J.  Waring. 

Mr.  Jcsticb  Goodon  delivered  the  opinioti  of  the  ooort,  Jannary 
4th,  1875':  — 

Lord  Mansfield  defines  the  action  of  trover  to  be,  "  a  remedy  to 
recover  the  valae  of  personal  chattels  wrongfhily  converted  by  another 
to  his  own  use,"  *  The  taking  may  have  been  IswM,  hence  the  gist  of 
the  action  lies  in  the  wrongf\il  conversion.  Where  one  has  the  lawflil 
possession  of  the  goods  of  another,  and  has  not  converted  them,  this 
action  will  not  lie  until  there  has  been  a  refusal  to  deliver  them  upon 
demand  made.  Ordinarily  where  such  goods  have  been  converted  by 
the  bulee,  the  law  presumes  it  to  be  WTongfhl,  and  the  action  may  be 
brought  without  a  previous  demand ;  but  such  presumption  may  be 
rebutted,  showing  a  permission  from  the  plaintiff  to  convert  the  pro- 
perty. So  we  may  suppose  a  case  of  this  kind :  A.'pnrohased  a  ton  of 
wheat  flour  from  B.,  amiller.B.  delivers  to  A.  a  ton  of  wheat  flour  belong- 
ii^;  to  C;  and  A.  converts  it  to  his  own  use.  Now  it  cannot  be  that 
B.,  as  bailee  of  C,  can  maintain  trover  against  A.,  without  flrst  es- 
plaining  to  him  the  mistake,  and  demanding  of  him  a  retom  of  C.'i 
flour ;  for  here  the  conversion  is  not  wrongful,  but  permissive,  there 
being  nothing  in  tiie  transactions  which  would  lead  A.  to  suppose  that 
he  had  gotten  any  but  his  own  property. 

This  example  will  apply  to  the  case  in  hand.  The  defendant  ofl'ered 
to  prove  that  he  had  received  tVom  the  railroad  company  no  more  car 
loads  of  oil  than  he  was  entitled  to.  This,  as  we  understand  tlie  offer, 
not  by  way  of  recoupment,  which  was  not  permissible,  but  to  show  that 
be  received  the  oil  in  good  faith,  supposing  it  to  be  his  own.  By  bii 
subsequent  ofi'ei's,  he  proposed  to  prove,  that  if  he  received  the  oil  in 
dispute  at  all,  it  was  by  a  delivery  from  the  plaintiffs'  agents ;  if  there 
was  an  error,  it  was  produced  by  the  plaintiff's,  and  finally  that  the 
defendant  received  the  proper^  "  at  the  instance  and  request  of  the 
plaintiffs." 

The  offers  should  not  have  been  overruled.  Had  the  proof  therein 
proposed  been  produced,  it  is  clear  the  plaintiffs  had  no  case. 

On  such  showing  the  defendant  did  no  wrong,  there  was  no  wrongful 
conversion,  and  the  action  of  trover  would  not  lie.  We  observe  no 
error  in  the  charge,  or  in  the  answer  to  the  points.   Under  the  evidence, 

>  Only  the  opinion  of  tlie  court  ii  given.  —Ed.  *  1  Chit  Plead.  11(L 
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ma  admitted,  they  were  correct.  A  wrongful  conversion  of  the  oH  in 
question  by  the  defendant,  would  austain  the  action,  and  if  he,  or  the 
flrm  of  wMch  he  was  a,  member,  knowingly  took  advantage  of  the  miB- 
take  of  the  plaintiCTs'  agents,  and  appropiifltetl  the  property  of  another 
to  the  nse  of  the  firm,  it  wonld  be  such  a  conversion.  This  ia  the  sul>- 
atance  of  the  charge,  and  is,  bo  far  as  it  goes,  a  sound  esposiiion  of 
the  law. 

77ie  Judgment  reversed,  and  a  venire 

fadaB  de  novo  awarded. 

1  Harrii  «.  BDchuu,  S  C.  &  P.  IS;  Hitb  <r.  Bull,  IM  )Qii.  ITS;  FMenuui «. ECI«r,  n 
llinn.9;  Tauiley  c.  Boird,  88  Minn.  41*  jteomf. 

Tha  Miinre  b;  an  officer  o[  gambliDg  apparatai,  obtcene  pictursa,  counterfeit  mDnaj', 
and  tha  like  ia  jnaliBable.  Willja  v.  WarraD,  1  Hilt.  BW;  Spalding  e.  PraMon,  81  Tt.9. 

8««  Dn  BoM  «.  BerMford,  8  C«mp.  511.  —  Ed. 
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CHAPTER  III. 

DEFAMATION. 


HALL  V.   HENNESLEY. 

Ik  thx  Quexn's  Bench,  Michajelhas  Txsm,  1596. 

IBtporttd  i*  Crett'i  Eluabca,  489.] 

AcTiOH  for  words.  Whereas  lie  was  robbed  by  persona  imkiiowi]  of 
divers  parcels  of  linen  cloth ;  that  the  defendant  prtemiasa  aeiem,  in 
slander  of  the  plaintiff,  spake  these  words  in  the  presence  of  diven 
others,  viz.:  "Hngh  Hull"  {innuevdo  the  plaintiff)  "hath  received 
three  pieces  of  his  cloth  again  of  the  thief,  and  beaieth  with  the  thief, 
and  if  I  have  any  hurt  hereafter,  I  will  charge  him  with  it."  After 
verdict  for  the  plaintiff,  it  was  moved  in  arrest  of  judgment  that  this 
declaration  was  not  good ;  for  it  is  that  he  spake  those  words  in  prcetea- 
tia  diveraorum,  and  doth  not  say  in  auditu,  and  if  none  heard,  it  is 
not  a  slander ;  and  as  to  it,  non  allocatur.  For  it  sliall  be  necessarily 
intended  that  it  was  tn  attditu,  when  it  was  in  prcBsentia,  &c.'  Bat 
for  the  words  themselves,  they  all  held  that  they  were  not  actionable. 

Wherefore  it  was  adjudged  for  the  defendant 

t  Miller  n.  JoboMii,  79  III  C8;  HcQowan  v.  Hanifee,  7  Uonr.  ill;  Brown  v. 
Brashier,  2  P.  b  W.  114;  Borbank  «.  Horn,  39  He.  2i6  Aeoord.  See  Corfu  o.  Uoon, 
IB  Wi*.  187. 

An  avennent  of  pDblicatioa  ii sufficient  witbant  adding  "in  tlis  prcBence of  othen." 
Ta;lor  v.  How,  Cro.  El.  Stfl;  Ware  v.  GarUedge,  24  Ala.  622;  Goodticb  «.  Waniec,  21 
Conn.  432;  Barton  v.  Burton,  3  Oreeae,  316;  Watte  v.  Qreenlee,  2  Dev.  llfi;  Hard  s. 
Hoore,  2  Oreg.  SG ;  Duel  v.  Agan,  1  Code  Beport«r,  IS4i  Waiatel  «.  Holman,  2  Hall, 
172;  Wilcox  B.  Moon,  83  Vt  481;  Benedict  d.  Westover,  44  Wia.  40i. 

An  allegation  that  defendant  printed  in  a  newspaper  amoants  to  a  statement  of  a 
publication.  Baldwin  b.  Etpbinstone,  2  BL  1087.  See  Watti  v.  Fnaer,  7  A.  ft  £.  SSI} 
Sproul  V.  Fillibarj-,  72  Me.  20.  —  En. 
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CLUTTEEBUCK  v.   CHAFFERS. 

At  Nisi  Pbidb,  cosak  Lokd  Ellenbobouoh,  C.  J-,  Deceuber  14, 

1816. 

[Seported  tn  1  Slartit,  471.] 

This  was  an  action  for  Qie  poblicatioD  of  a  libel. 

The  witness  who  was  called  to  prove  the  publication  of  the  libel 
(which  was  contained  in  a  letter  written  by  the  defendant  to  the 
plaintiff)  stated  on  croas-examination  that  ttie  letter  had  been  deliv- 
ered to  him  folded  up,  bat  unsealed,  and  that  without  reading  it,  or 
aUowing  any  other  person  to  read  it,  he  bad  delivered  it  to  the  plain- 
tiff himself,  aa  he  had  been  directed. 

LoBD  Ellenbobocoh  held  that  this  did  not  amoont  to  a  publication 
which  would  support  an  action,  although  it  would  have  sustained  an 
indictment,^  since  a  publicatioa  to  the  party  himself  tends  to  a 
breach  of  the  peace.  Verdict  for  the  defendata* 


SNYDEB  V.   ANDREWS. 

SoFKEHE  CoDBT,  Nkw  Yore,  Harch  5,  1849. 

[lUportad  in  6  Barbour,  43.] 

This  was  an  action  on  the  case  for  a  libel.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  special  matter.* 

The  cause  was  tried  at  the  Saratoga  circuit  in  November,  1847, 
before  Justice  Paige.  On  the  trial  the  defendant  admitted  that  he 
wrote  the  letter  couhuniiig  the  alleged  libel,  sealed  the  same,  and  put 
it  into  the  post-office  at  Saratoga  Springs,  directed  to  the  plaintiff  at 
his  residence.     The  plaintiff  proved  by  John  R.  Brown  that  the  letter 


—  Ei>. 

'  '  PhUKTMB-Jannn,  9Eap.  SU;  Ward  *.  Smith,  4C.  &  P.  806;  Shirp  g.  Skasi,  (C.A. 
laOS)  3B  T.  L.  R.  Saa;  Waniwk  v.  Hitcbell,  U  Fed.  438;  Wnitern  Co.  v.  Cubman,  149  Fed. 
SST;  Bpaiti  v.  Poandnoiic,  8T  Ind.  G23;  Yonaliag  v.  Dmn,  132  Iowa,  539;  Lvna  «.  Lasb, 
74  Kaa.  T4fi;  BuekirBlKr  v.  Oouon,  TE  Ku.  147;  HclDtoih  v.  Uatherly,  9  B.  Uonr,  119; 
BobertaB.  EnBlub  Co.,  (Ala,  1908)  16  So.  R.  763;  Dickimon  e.  Hatbaway,  {U.  1909)  48 
So.  R.  ISA;  OambHIl  «.  Schooler,  9S  Hd.  48;  Rumnej  v.  Worthley,  ISS  Hau.  144,  14S; 
Toumuia  g.  Smith,  163  N.  T.  314,  318;  Lrle  *.  Ciaion,  1  Caincs,  S81;  Waistrl  n.  Holmui, 
8  Hall,  ITS;  Prttcort  r.  Tonwy,  M  N.  Y.  Sup'r  Ct.  13;  FonTillo  r.  McNem(i,  Dudley,  J03[ 
Slate  B.  Sypbrelt,  37  8.  C«.  39;  Frr  «.  McCord,  96  Teiin.  878;  Sylvii  e.  Mill«r,  96  Tbud, 
94;  Wilcox  B.  Moon,  83  Vt.4ai;  Wilcox  ».  Moon,  64  Vt.  460  Accord, 

See  Abcrne  v.  Hagnire,  A.  H.  &  O.  fi. 

It  iwo  penona  combine  in  aendtnt;  a  libel  to  the  plaiuliB,  each  la  goiltj  ol  a  pabMcatioD 
to  Ibe  other.     Spaiti  v.  Ponndiloae,  87  Ind.  6X1,  634,  ESt. 

In  Virginia,  bv  (tatate,  an  action  lies  tor  iuanltlng  vorde  written  or  apoken,  althongh 
not  read  or  heard  by  a  Child  peiaon.  Rolland  e.  Batcheldet,  84  Ta.  S64;  Strode  v.  Clem- 
enl,  eOTa.6tB.  — Ed. 

*  Part  of  the  c«*e,  not  lelating  to  pnbUollon,  ii  oimtted.  —  En. 


.y  Google 


<00  BHTDEB  V.   AKDREVS.  [cBAP.  m. 

was  read  to  the  witness  by  the  defendaQt  at  his  office  in  the  presence 
of  a  yoQDg  man  who  was  a  clerk  of  the  defendant.  Tbe  defendant's 
couDsel  then  moved  for  a  nonsuit,  on  the  ground  that  a  publication  of 
tbe  libel  bad  not  been  proved.    The  judge  denied  tbe  motion. 

The  jury  found  a  verdict  for  the  plaintiff  of  $250.  And  the  defend- 
ant, upon  a  bill  of  exceptions,  moved  for  a  new  trial. 
A.  Sokes,  for  tbe  plaintiff.  D.  Wright,  for  tbe  defendant 
WiLLARD,  J.  The  fact  that  the  defendant  read  the  letter  to  a 
stranger,  before  it  was  sent  to  the  plaintiff,  was  not  questioned  on 
tbe  trial,  and  is  assumed  to  be  true  by  the  form  of  tbe  objection ;  hot 
it  is  insisted  that  such  reading  did  not  amount  to  a  publication  of  the 
libel.  No  man  incurs  any  civil  responsibility  by  what  he  thinlu  ot 
even  writes,  unless  he  divulges  bis  thoughts  to  the  temporal  prejudice 
of  another.  Hence,  a  sealed  letter  containing  libellous  matter,  if 
communicated  to  no  one  but  to  the  party  libelled,  is  not  the  founda- 
tion for  a  civil  action,  although  it  may  be  of  an  indictment  Lyle  r. 
Clason ;  i  Hodges  v.  The  State ;  >  Phillips  v.  Jansen.*  But  where  the 
defendant,  knowing  that  letters  addressed  to  the  plaintiff  were  osd- 
ally  opened  by  and  read  by  his  clerk,  wrote  a  libellous  letter  and 
directed  it  to  the  plaintiff,  and  his  clerk  received  and  read  it,  it  was 
held  there  was  a  sufficient  publication  to  support  the  action.  Dela- 
croix V.  Tbeveuot  And  in  Schenck  «.  Schenck,*  a  sealed  letter  ad- 
dressed and  delivered  to  the  wife  containing  a  libel  on  her  husband 
was  held  a  publication  sufficient  to  enable  the  latter  to  sustain  an 
action.*  Reading  or  singing  the  contents  of  a  libel  in  the  presence 
of  others  has  been  adjudged  a  publication.  2  Starkie  on  Slaoder, 
16 ;  5  Rep.  125 ;  9  Id.  €9  fi ;  1  Saund.  133,  ».  2.  The  reading  of  the 
letter  in  question  by  the  defendant  in  the  presence  of  Brown  was  a 
sufficient  publication  to  sustain  this  action.  Ifea  trial  denied.* 

1  1  Cainn,  GSl.  ■  5  HTimphnT,  112  ;  1  Wms.  Stand.  1S3,  n.  3. 

*  2  Eip.  625  ;  2  Stalki«  on  Slander  (Wend,  ed.),  14.  *  1  Spencer,  308. 

*  Wanmui  e.  Aih,  13  C.  B.  836 ;  Jonea  «.  WillUms,  1  TimM,  L.  B.  572 ;  Seslar  ■. 
MonlgQiBirr,  TB  Col.  MS,  189  (mmUb);  Lniek  «.  Driuoil,  U  Ind.  Ap.  9»i  VQeox*.  Koon, 
M  Tt.  181;  Wilcos  V.  Hood,  B4  Vt.  UO  Aeeerd. 

Bot  a  coDUDiuiicstionbjtJiellbellar  to  blaownirifalj  Mid  not  lob*  •  publication.  W«Uk- 
bak«.  Horgu,  20  Q.  B.  D.  B3fi;  Snlarv.  Hontgonurj,  T8  C>1.  488;  TnunboU  «.  Giibbow, 
S  Cit7  H.  Beo.  ST.  Bat  w«  St»U  a.  fflioanuiker,  101 S.  C*.  SBO.  It  would  b*  mora  aeoi- 
nta  ta  aajt  that  the  commanicatlon  la  lodi  a  aaM  la  priviUged.  —  Es. 

*  H'C««mbt  *.  Tattle,  »  Black/.  4S1 ;  Tan  CiMf  t.  U«reue«,  2  Citj  H,  Bee  41,  Je««r^ 
-Bb, 
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DELACROIX  V.   THEVENOT. 

At  Nisi  Pbius,  cobah  Lord  Ellenborodgh,  C.  J.,  Mabcq  4,  1817. 
[SaporUd  I'a  1  Starkw,  63.] 

This  wbb  an  action  for  a  libel  and  elanderona  vords.  The  libel 
was  contained  in  a  letter  directed  to  plaintiff. 

A  clerk  of  the  plaintiff  proved  that  he  had  received  the  letter ;  that 
tt  was  In  the  haDdwritiog  of  Uie  defendant ;  and  that  in  the  absence 
of  the  plaintiff  he  vas  in  the  habit  of  opening  letters  directed  to  him 
which  were  not  marked  "  private."  He  further  stated  that  defendant, 
who  was  well  acquainted  with  the  plaintiff,  was  aware  of  the  natnre 
of  his  (the  clerk's)  employment,  and  that  he  believed  defendant  knew 
that  witness  was  in  the  habit  of  opening  plaintiff's  letters. 

Lord  Ellenbobouor  said  that  there  was  sofflcitnt  evidence  for  the 
Jury  to  consider  whether  defendant  did  not  intend  the  letter  to  come 
to  the  hands  of  a  third  person,  which  would  be  a  publication. 

Verdict  for  plaintiff .    Damagea,  £100.* 


SHEFFILL  AHD  Wife  v.  VAN  DEUSEN  amd  Wire. 

Sdfbbue  Jdpicial  Court,  Habsach[I8btt8,  Sbptbubeb  Tesh,  1859. 

[RepoiUd  in  IS  Omy,  S04.] 

AcnoK  of  tort  for  slander. 

Bio£Low,  J.*  Proof  of  the  publication  of  the  defamatory  words 
alleged  in  the  declaration  was  ettsential  to  the  maintenance  of  this 
action-  Slander  eonatBtB  in  uttering  words  to  the  injm^  of  a  person's 
reputation.  No  such  injury  is  done  when  the  words  are  uttered  only 
to  the  person  concerniiig  whom  they  are  spoken,  no  one  else  being 
present  or  within  hearing.  It  is  damage  done  to  character  in  the 
opinion  of  other  men,  and  not  in  a  party's  self-estimation,  whiuh  con- 
Btitutes  the  material  element  in  an  action  for  verbal  slander.  Even  in 
a  civil  action  for  libel,  evidence  that  the  defendant  wrote  and  sent  a 
sealed  letter  to  the  plaintiff,  containing  defamatory  matter,  was  held 
insnfflcient  proof  of  publication ;  although  it  would  be  otherwise  in  an 
indictment  for  libel,  because  such  writings  tend  directly  to  a  breach  of 
the  peace.     So,  too,  it  must  be  shown  that  the  words  were  spoken  in 

1  WvRtt  V.  Oora,  Holt,  399;  Wenmaa  v.  As\  IS  C.  B.  S8S;  Eieue  v.  BqO,  1  lowi,  tSi; 
Allen  V.  Worthsm,  SB  K7.  4gft ;  Uuaaej  t.  Wailhlsy.  IBS  Haw.  lU;  Bchenck  >.  Scbeock, 
SptDcet,  SOS;  State  t.  Hclntire,  IIG  N.  Ca.  T6S;  WUcox  e.  Hoon,  Vi  Tt.  460;  Adam*  v. 
Lawton,  IT  Gralt.  WO  Accord. 

See  Fox  v.  Broderick,  It  Ir.  C.  L.  B.  493;  Callin  >.  Giflard,  3  Watta,  831.  —  Ei>. 

•  Only  iba  opinion  of  the  court  ia  giiren.  —  En. 
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the  presence  of  some  one  who  understood  them.  If  apoken  in  a  for- 
eign language,  which  no  one  present  understood,  no  action  will  lie 
therefor.'  Edwards  v.  Wooton ;  *  Hick's  Case ;  ■  Wheeler  &  Apple- 
ton's  Case ;  *  Phillips  v.  J&usen ; '  Lyle  v.  Clason  ;  *  Hammond  N.  P. 
287. 

It  is  quite  immaterial  in  the  present  case  that  the  words  were  spoken 

in  a  public  place.     The  real  question  for  the  Jury  was,  were  the;  so 

spoken  as  to  have  been  heard  by  third  persons?    The  defendants  were 

therefore  entitled  to  the  instrnctions  for  which  they  asked. 

""  Exc^ioju  atutatiud? 

'  f onnir.  DmTBT*,  Cto.  Eliz.  196;  Price  v.  Jenltmfp,  Cro.  EI.  S66;  Amann  n.  Damm, 
8  C.  B.  N.  S.  697;  Kiene  v.  BofT,  1  Iowa,  12;  Hurteit  v.  Wsines,  S7  Iowa,  134;  Hil- 
lam  V.  QuMdorf,  88  Io#i,  728:  Wonnonth  t.  Cmnier,  8  Wend.  SSI  AveonL 

Sw  Becbtall  v.  Sliatler,  Wright  (Ohio),  107.  Conf.  Anon.,  Hoore,  182;  Gibb*  k. 
Jenkins,  Hob.  ISI;  Zanobio  v.  Aitdl,  fl  T.  B.  183;  Jeokina  n.  FhUlilH,  0  C.  k  F, 
7M;  Hickle;  v.  Giri^eta,  8  BIftckf.  361;  Sernholti  v.  Becker,  3  Den.  3i8;  K&hwitci 
e.  lUrth,  S  WattB,  28;  Zng  e.  Ort,  3  Cbandl.  28;  K.  v.  H.,  20  Wii.  239;  FUber  et. 
Dantarmui,  2S  Wii.  SIS;  SimontOD  v.  Herald  Co.,  01  Wi«.  039;  Fetter  d.  Beuialr,  87 
wu.  aei Ed. 

■  11  Co.  SB.  *  Pop.  1S9  and  Hob.  216. 
*  Oodb.  8i0.  *  2  Eep.  824. 

■  1  Cunea,  681. 

'  Adod.,  Bty.  70;  Fokm  t.  Warran,  16  C.  B.  K.  S.  SOS;  Deamond  v.  Hnnm,  S> 
Iowa,  18;  HarUe  *.  Chapin,  183  Haai.  326,  220;  Bioduick  *.  Jame*,  S  Daly,  «81 

Uaiij>s  of  Poat  Cabs.  Thraa  vlawt  havi  been  exprauad  aa  to  whether  the  Biailiiic 
of  a  poat  card  is  a  publication. 

(1)  The  mailing  is  a  publication.  Sadgcora  v.Hola,  flSOl]  1  K.  B.1,4,  g(i«iiiU«);  Lopn 
«.  Hodget,  146  N.  Cs.  18;  Spence  v.Bart,  IS  Lane.  L-Rev.  SBl;  Sobinton  b.  Jonea,  L.  R.  4 
Ir.  381  iKoMt);  UcCann  v.  EdiabnrKb  Co.,  L.  R.  S8  It.  84,  38  par  PhUbi,  C.  B. 

(S)  The  mailing  iipruna/acit  a  publicatian.  Odgars,  Libal  and  Slander,  (tth  Ed.)  Ill, 
■81. 

(3)  The  mailing  iaprino/acu  not  a  publication  1.  e.,  ii  not  a  publicatioE  nnlesa  evidence ii 
(iTcn  that  the  poet  card  Ha>  read  in  Irsnn'lu.     Steele  c.  Edwardi,  IS  Oh.  C.  C.  53,  08. 

Publication  is  Iosoeabce  of  the  Ltbxi-  The  diiaemination  of  a  libel  by  a  caniai 
ornemvender  or  a  public  library,  wha  neither  knew  Qor  ooghtto  have  knovn  ol  the  libel 
and  who  had  no  reason  to  aappoie  that  thenenspaperwaslikelyto  contain  libeltooi  matten, 
gives  no  cidm  of  action.  Emment  v.  Pottle,  18  Q.  B.  D.  3M;  Martin  •.  TTuiteea  gf 
British  Museum,  10  T.  L.  R.  338,  But  the  proprietor  of  a  circulating  libraiv  wia  held 
liable  for  giving  out  a  book contalalngdefamatoiy  statements,  becansabis  freedom  &a<a 
negligence  did  not  appear.  Tizetelly  «.  Mudie's  Library,  [1900]  8  Q.  B.  ITO.  Sa*  else 
Horrii*.  Ritchie,  Court  at  Seu.,  March  13,  1809,  4  F.  643.  —  £d. 
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SECTION  U. 

THOKLET  r.  LORD  KEBBT. 

Ih  the  Excheqceb  Cuaiibeb,  Hat  9,  181S. 

[Rtporttd  M  4  Tamttm,  S55.] 

This  was  a  writ  of  error  brought  to  roTerse  a  Judgment  of  the 
Court  of  King's  Beach.  "This  was  an  action  for  a  libel  contained  in 
a  letter  addressed  to  Lord  Kerry,  and  sent  open  by  one  of  his  eer- 
Tante,  who  became  acquainted  with  its  contents.  The  libel  charged 
his  Lordship  with  being  a  hypocrite,  and  using  the  eloak  of  religion  for 
anworthy  purposes."  ^  Upon  not  guilty  pleaded,  the  cause  was  tried  at 
the  Surrey  spring  assizes,  1809,  when  the  writing  of  the  letter  by  the 
defendant  was  proved,  and  tha-t  lie  delivered  it  unsealed  to  a  serrant 
to  carry,  who  opened  and  read  it;  a  verdict  was  found  for  the  plaintiff 
with  £20  damf^es,  and  judgment  passed  for  the  plaintiff  without 
ailment  in  the  court  below.  The  pluntlff  in  error  assigned  the 
general  errors. 

BamewaU,  for  the  pl^ntitf  in  error. 

Mamsfield,  C.  J.,  delivered  the  opinion  of  the  court. 

This  ia  a  writ  of  error,  brought  to  reverse  a  judgment  of  the  Court 
of  King's  Bench,  in  which  there  was  no  argument.  It  was  an  action 
on  a  libel  published  in  a  letter  which  the  bearer  of  the  letter  happened 
to  open.  The  declaration  has  certainly  some  very  curious  recitals. 
It  recites  that  the  plaintiff  was  tenant  to  Archibald  Lord  Douglas  of 
a  messuage  in  Petersham ;  that,  being  desirous  to  become  a  parishioner 
and  to  attend  the  vestry,  he  agreed  to  pay  the  taxes  of  the  said  house, 
that  the  plaintiff  in  error  was  churchwarden,  and  that  the  defendant 
in  error  gave  him  notice  of  his  agreement  with  Lord  Douglas ;  and 
that  the  plaintiff  in  error,  intending  to  have  it  believed  that  the  said 
earl  was  guilty  of  the  offences  and  misconducts  thereinafter  mentioned 
(offences  there  are  none,  misconduct  there  may  be),  wrote  the  letter 
to  the  said  earl  which  is  set  forth  in  the  pleadings.  There  is  no  doubt 
that  this  was  a  libel,  for  which  the  plaintiff  in  error  might  have  been 
indicted  and  punished  ;  because,  though  the  words  impute  no  punish- 
able crimes,  they  contain  that  sort  of  imputation  which  is  calculated  to 
vilify  a  man,  and  bring  him,  as  the  books  say,  into  hatred,  contempt, 
and  ridicule ;  for  all  words  of  that  description  an  indictment  lies ;  and 
I  should  have  thought  that  the  peace  and  good  name  of  individuals 
was  sufHciently  guarded  by  the  terror  of  this  criminal  proceeding  la 

1  Thi(  aliort  aUtement  of  the  eu«,  taken  from  S  Camp.  214,  haa  baen  aabatitutod  for 
the  daclantioD  which  is  act  ont  at  conddetkbU  iengtti  in  the  original  report.  —  So. 
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Buch  caaefl.  The  words,  if  merely  spoken,  would  DOt  be  of  tbemselvea 
snflScient  to  support  an  action.  Bnt  the  question  now  is,  whether  an 
action  will  lie  Tor  these  words  so  written,  DotwithstandiDg  sncb  an 
action  would  not  lie  for  them  if  spoken ;  and  I  am  very  sorry  it  was 
not  discussed  in  the  Court  of  King's  Bench,  that  we  might  have  huil 
the  opinion  of  all  the  twelve  Judges  on  the  point,  whether  there  Ite 
any  distinction  as  to  the  right  of  action  between  written  and  parol 
scandal ;  for  myself,  after  having  heard  it  extremely  well  argued,  and 
especially,  in  this  case,  by  Mr.  Bamewall,  I  cannot,  upon  principle, 
make  any  difference  between  words  written  and  words  spoken,  as  to 
the  right  which  ariBes  on  them  of  bringing  an  action.  For  the  plain- 
tiff in  error  it  has  been  truly  urged,  that  in  the  old  booka  and  abridg- 
ments no  distinction  is  taken  between  words  written  and  spoken. 
But  the  distinction  has  been  made  between  written  and  spoken  slan- 
der as  far  hack  as'  Chariea  the  Second's  time,  and  the  difference  has 
been  recognized  by  the  courts  for  at  least  a  century  back.  It  does 
not  appear  to  me  that  tite  rights  of  parties  to  a  good  character  are 
insnfflciently  defended  by  the  criminal  remedies  which  the  law  gives, 
and  the  law  gives  a  very  ample  field  for  retribution  by  action  for 
words  spoken  in  the  cases  of  special  damage,  of  words  spoken  of  a 
man  in  his  trade  or  profession,  of  a  man  in  office,  (^  a  mt^istrate  or 
officer ;  for  all  these  an  action  lies.  But  for  mere  general  abuse 
spoken,  no  action  lies.  In  the  arguments  both  of  the  Judges  and 
counsel,  in  almost  all  the  cases  in  which  the  question  has  been,  whether 
what  is  contained  in  a  writing  is  the  subject  of  an  action  or  not,  it 
has  been  considered  whether  the  words,  if  spoken,  would  maintain 
an  action.  It  is  curious  that  they  have  also  adverted  to  the  questi<Hi, 
whether  it  tends  to  produce  a  breach  of  the  peace  ;  but  that  is  wholly 
irrelevant,  and  is  no  ground  for  recovering  damages.  So  it  has  been 
argued  that  writing  shows  more  deliberate  malignity ;  but  the  same 
answer  suffices,  that  tiie  action  is  not  maintainable  upon  the  ground 
of  the  malignity,  but  for  the  damage  sustained.  So  it  is  ai^ed  that 
written  scandal  is  more  generally  diffused  than  words  spoken,  and  is, 
therefore,  actionable ;  but  an  assertion  made  in  a  public  place,  as  upon 
the  Boyal  Exchange,  concerning  a  merchant  in  London,  may  be  much 
more  extensively  diffused  than  a  few  printed  papers  dispersed,  or  a 
private  letter  ;  it  is  true  thai  a  newspaper  may  be  very  generally  read, 
but  that  is  all  casual.  These  are  the  arguments  which  prevail  on  my 
mind  to  repudiate  the  distinction  between  written  and  spoken  scandal ; 
but  that  distinction  has  been  established  by  some  of  the  greatest  names 
known  to  the  law.  Lord  Hardwicke,  Hale,  I  believe  Holt,  C.  J.,  and 
others.  Lord  Hardwicke,  C.  J.,  especially  has  laid  it  down  that  an 
action  for  a  libel  may  be  brought  on  words  written,  when  the  words, 
if  spoken,  would  not  sustain  it.  Com.  Dig.  tit.  Libel,  referring  to  the 
case  in  Fltzg.  122,  253,  says  there  is  a  distinction  between  written  and 
spoken  scandal ;  by  his  putting  it  down  there  as  be  does,  as  being 
the  law,  without  making  any  query  or  doubt  upon  it,  we  are  led  tn 
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sappoae  that  he  was  of  the  same  opinion.  I  do  not  now  recapitulate 
the  caees,  but  we  cannot,  in  opposition  to  them,  ventare  to  la;  down 
at  thw  day  that  no  action  can  be  maintained  for  an;  words  written,  for 
which  an  action  could  not  be  maintained  if  they  were  spoken ;  upon 
theee  grounds  we  think  the  judgment  of  the  Court  of  King's  Bench 
must  be  affirmed.  The  purpose  of  this  action  is  to  recover  a  compen- 
sation for  some  damf^e  supposed  to  be  sustained  by  the  pluntifl  by 
ressoD  of  the  libel.  The  tendency  of  the  libel  to  provoke  a  breach  of 
the  peace,  or  the  degree  of  malignity  which  actuates  the  writer,  has 
nothing  to  do  with  the  question.  If  the  matter  were  for  the  first  time 
to  be  decided  at  this  day,  I  shoDtd  have  no  hesitation  in  saying  that 
no  action  could  be  maintained  for  wi-itten  scandal  which  could  not  be 
maintMned  for  the  words  if  they  had  been  spoken. 

Judgment  affinied.^ 

>  The  dietiDCtion  unctioiied  ia  the  prindpftl  caM  betvcen  oral  uid  written  tctoiUl 
■till  obtUDs  is  England  tad  th«  United  Stated.  Ths  definitiao  of  ■  libel  m  a  written 
pabUcation  calculated  Co  bring  anotber  into  hatred,  ridicule,  or  contempt,  ia  also  ddi- 
veraail;  recogniial  in  Engliah-speaking  countries.  As  it  ia  ■  pure  qneadon  of  hct 
for  the  juiy  whether  the  pablleation  in  a  giren  case  cornea  within  this  dsflnitioD,  it  haa 
not  seemed  advisable  to  bring  together  in  this  book  the  anltitudinooe  inatancea  which 
have  beeu  paaaed  Dpon.  A  full  collectioii  of  the  cases  maj  be  Tonnd  in  Odgen,  libal 
and  Slander  (2d  ed.},  20-24;  Townahcnd,  Slander  and  Libel  (4th  ed.},  203-221;  13 
Am.  k  Eng.  Encyc.  of  Law,  21W-808.  —  Ed. 

Ad  aeUon  lor  a  libel  mad*  in  the  eonne  of  jndiclal  proceedingf  cannot  be  maintained 
dhUI  the  pi>ceeding(  have  terminated  in  favorof  the  penon  defamed.  Uastsnon  e.  Brown, 
73  Fed.  US.  —  Ed. 
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(a)  WoKDS  iMFDTDio  Csiin. 

BROWNE  V.  HAWKINS. 

Ik  thx  King's  Bkkcb,  Tbdhtt  Term,  1477. 

[Reporttd  in  Year  Boot,  17  Edieard  IV.,/olio  3,  placitvK  a.] 

Tovm»end.  As  to  the  claim  [that  the  plaintiflF  was  the  Tillein  of  &t 
defeodant]  thin  i8  only  a  defamatioa  [infamy^,  as  if  one  calle  me  a 
thief,  which  gives  no  action  in  our  law.  ... 

BiLLiNQ,  C.  J.,  and  Needbak,  J.  .  .  .  There  are  divers  caees  in  oar 
law  where  one  shall  have  damnum  absque  injuria;  as  for  defamatioa 
in  calling  one  a  thief,  or  traitor,  this  is  a  duni^e  in  oar  lav,  but  do 
tort.i 


ANONYMOUS. 

Ih  the  CoimoN  Flrab,  Michaeluas  Term,  1535. 

[Rqtorttd  in  Year  Book,  37  Henry  VIII.,  folio  14,  plaeituM  4.] 

Ak  action  on  the  case  was  brought  because  tlie  defendant  called  the 

plaintiff  a  heretic,  and  one  of  the  new  learning. 

WUby  asked  if  this  action  would  tie  here,  since  it  was  a  spu^tail 
matter. 

FrrzHERBERT,  C.  J. ,  and  Shellet,  J.  It  is  clear  that  this  action  does 
not  lie  here,  for  it  is  merely  spiritual.  And  if  the  defendant  should 
Justify  that  the  plaintiff  is  a  heretic,  and  should  show  in  what  point,  we 
could  not  discQBS  whether  it  was  heresy  or  not.  But  if  it  were  matter 
wherein  we  could  decide  the  main  thing,  as  thief,  or  traitor,  or  the  like, 
for  such  words  an  action  would  lie  here,  since  we  have  cc^nizance 
of  what  Is  treason  or  felony. 

1  Sea  *liw  T.  B.  la  Hea.  YU.  foL  91,  pi.  1. 

"N'otebjBitoNi.KT,  PoKTMAH,  Bboose  lud  Stiktobd,  dmrlf  that  oDB  ihsU  lunu 
Mtlan  on  the  cu«  «g*liiiit  uiothcr  who  oiled  him  ■  thief  and  tfailor  gananllj,  or  TiUaiii, 
for  he  OUT  h«  dunaged  u  moch  b;  th«M  genenl  wordi  u  b^  a  detailed  Ratemant.  Bat 
jet,  by  Brooke,  Id  ancient  (louB  the  law  waa  not  w,  bnt  now  it  li  ai  above  laid."  Anoa. 
(UM}Dal.  ITpl.  7.--ED. 
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DAVIS  V.  MILLER, 

Ik  tbb  Eiho's  Bekch,  Tbinitt  Tebu,  1741  or  1742. 

[B^mrted  in  3  Strange,  1169.] 

These  words,  "You  cheated  the  lawyer  of  his  linen,  and  etood  bawd 

to  your  daagbter,  to  make  it  up  with  him ;  yon  cheat  everybody ;  you 

cheated  me  of  a  aheet ;  you  cheated  Mr.  Saunders,  and  I  will  let  him 

know  It," — were  held  not  actionable,  without  a  coUoguium  of  the 

plaintifTa  trade  or  professitm.* 


WEBB  V.  BEAVAN. 

Ik  tbb  Queen's  Bench  Division,  Mat  10,  1883. 

[Repcfted  ht  II  Qmm'i  BtnA  Divitioa,  609.] 

Dehubkbb  to  a  statement  of  claim  which  alleged  that  the  defendant 
ffdeely  and  maliciously  spoke  and  published  of  the  plaintiff  the  words 
following  1 "  I  will  lock  yon"  (meaning  the  plaiatifF)  "  up  in  Gloucester 
Gaol  next  week.  I  know  enough  to  put  yon"  (meaning  the  plaintiff) 
'*  there,"  meaning  thereby  that  the  plaintiff  had  been  and  was  guilty 
of  having  committed  some  crimmal  offence  or  offence.  The  pliuntiff 
claimed  £500  damf^es. 

Demurrer,  on  the  ground  that  the  statement  of  claim  did  not  allege 
drcumstances  showing  that  the  defendant  had  spoken  or  pablished  of 
the  plaintiff  any  actionable  language,  and  that  no  canse  of  actioti  was 
disclosed.    Joinder  in  demurrer. 

W.  H.  J^osA,  in  support  of  the  demorrer,  contended  that,  in  order 
to  make  the  words  actionable,  the  innuendo  should  have  alleged  that 
they  imputed  an  offence  for  which  the  pliUDtiff  could  have  been  indicted, 
and  that  it  was  not  sufficient  to  allege  that  they  imputed  a  criming 
offence  merely.    He  referred  to  Odgers  on  Libel  and  Slander,  p.  54. 

Hammond  Chambers,  contra,  contended  that,  according  to  the  earlier 
authorities,  the  test,  in  ascertaining  whether  words  were  actionable 
per  Be,  was  whether  the  offence  imputed  was  punishable  corporally  or 
by  fine,  and  that  it  was  not  necesHary  to  allege  that  the  words  imputed 

I  AninL,  Dtll.  16-Zl;  Anon.,  Hoore,  S9;  QeDrge'i  Cue,  Cm  Eliz.  6G;  SotDenUiler 

«. ,  Gold.  12^12 ;  -    V.  Oilbert,  Ow.  17;  Middlemora's  Cue,  S  Leon.  17; 

01ttiiig*ir.B«dseTTe,HQttl8;  Walcots.  Hiod,  Eatt  14;  Lndwall  v.  Hole,  Stn.  006; 
Belltmy  v.  Barker,  Stn.  SM ;  Osbom  v.  PooK  Ld.  Bay.  aS6 ;  Welden  d.  Johnton,  1 

Sid.  i%;  Tiverton  o. ,W.  Jonei,  SOS;  Killick  s.  Bamee,  2  Babt  IBS;  Ht^itoa 

»,  Baker,  2  Balst  22S;  Tnt  v.  Eerbm,  1  Bukt  172  Aeeerd. 

AnoD.,  Dall.,  48-20  Cmitra.  —  &d. 
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an  indictable  oGFence.  He  cited  Com.  Dig.  tit  Action  on  the  Cue  toi 
Defamation,  D.  5  and  9 ;  Curtis  v.  Curtie.' 

Pollock,  B.  I  am  of  opinion  that  the  demurrer  should  be  overruled. 
The  expression  "  indtctable  offence"  seems  to  have  crept  into  the  text- 
books, bat  I  think  the  passages  in  Comyna'  Digest  are  conclusive  to 
show  that  words  which  impute  any  criminal  ofFence  are  actionable  po- 
se. The  distinction  seems  a  natural  one,  that  words  imputing  that  tiie 
plaintiff  has  rendered  himself  liable  to  the  mere  infliction  of  a  fine  are 
not  slanderous,  but'that  it  is  slanderous  to  say  that  he  has  done  Bome> 
thing  for  which  he  can  be  made  to  suffer  corporally. 

LoFEs,  J.  I  am  of  the  same  opinion.  I  think  it  is  enough  to  allege 
that  the  words  complained  of  impute  a  criminal  offence.  A  great  Duin> 
ber  of  offences  which  were  dealt  with  by  indictment  twenty  years  ago 
are  now  disposed  of  summarily,  but  the  effect  cannot  be  to  alter  the 
law  with  respect  to  actions  for  slander.  Demurrer  overruled} 

'  10  Bing.  in. 

*  Thare  is  great  diTeraity  of  opiDion  as  to  what  words,  imputing  the  commiasian  of 
■  crime,  lie  aotionable  <ptr  $e.     The  antboritiea  may  be  elaadfied  as  followa;  — 

I.  Words  imputing  a  criminal  offence  pnntahable  corporally. 

In  Hawes's  Case,  March,  118  (Speaking  against  common  piay«r);  Hrake  b.  McuIIod, 
Yelv.  90;  Wslden  r.  Hitchell,  2  Veiitr.  2SS ;  Scoble  v.  Lee,  2  Show.  S2  (Rt^ratUK); 
McCabe  e.  Foot,  16  L.  T,  Bep.  116  ;  Elliott  ».  Ailaberry,  2  Bibb,  iJS  (Foruicatioo); 
H'Oee  V.Wilson,  Litt.  S.  C.  1B7  (Unchastity);  Hiln  v.  Wimp,  10  B.  Uon.  417  (armUc); 
Back  V.  Herxj,  SI  He  S68  (Drunkenness);  Wagaman  e.  Byera,  17  Hrl.  183  (Adol- 
tery);  Bircb  v.  Benton,  SB  Mo.  153  (Whippiof;  dds's  wife);  Speskar  n.  HcEenzie,  X 
Mo.  2G5  {WhippiDg  one's  mother);  Billings  v.  Wing,  7  Vt.  1S»  ("He  soaked  kii 
mother  out  of  doors  by  the  hair  of  her  head ;  it  wu  the  da;  before  she  died  "},  ths 
words  Dttered  were  bald  not  to  give  a  right  of  action,  since  they  imputed  crimes  pun- 
ishable only  by  fine,  or  by  iraprisonment  meivly  aa  a  consequence  of  the  non-paym«ot 
of  the  fine. 

II.  Words  Impating  ■  criminal  offence  and  involring  moral  tnrpitnde.  Friibie  ■• 
Fowler,  9  Conn.  709;  Hoag  v.  Hatch,  23  Codd.  SSI;  Page  «.  Menrin,  H  Conn.  42S;  Kn- 
neaberg  v.  Keff,  T4  Conn.  6fi;  Beitaa  v.  Goebel,  U  Uiun.  151. 

III.  Word?  impnting  a  criminal  offence,  involvlDfc  moral  tarpttode  and  ponishsUe 
MTporally.  Kedway  o.  Gray,  81  Vl  (qualifying  Billinga  e.  Winft  7  Vt.  ISB);  Mnnay 
V.  HcAHiiiUT,  38  Vl  167. 

IV.  Words  impatinga  criminal  offence  involring  disgrace.  Miller  o.  Parish,  8  Rck. 
384;  Browu  v.  Nickemou,  5  Gray,  I;  Kenney  v.  McLaughlin,  5  Grar,  3;  Ran^  r 
Goodrich,  17  Wis.  78;  Mayer  v.  Schleichter,  29  Wia.  646;  Gibson  e.  Gibaon,  43  Wis, 
2S;  Geary  v.  Bennett,  S8  WU.  444. 

'  V.  Words  impnting  a  criminal  offence  subjecting  the  offender  to  infamous  panish' 
nient.  Sliipp  e.  McCraw,  3  Marph.  463;  Brady  v.  Wilson,  4  Hawks.  S4;  Skinner  t>. 
.White,  1  Dot.  &  BaL  471;  Wall  v.  Hoskins,  6  Ired.  177;  Wilson  r.  Titiim.  S  Jonra 
(N.  Ca.),  300;  McKea  o.  Wilson,  87  N.  Ca.  300;  Harris  v.  Tenj,  98  N.  Ca.  131. 

VI.  Words  imputing  an  iiuliclabU  nffeace  Involving  tnotal  tnrpitnde,  or  snbieetiiig 
ttie  offender  to  an  iufamona  ponisbment.     See  Brooker  v.  Coffin,  infra,  and  cases  cited. 

VII.  Words  impnting  an  tWidoife  offence  pnniahabla  corporally.  GriIGn  t.  Kootr, 
43  Md.  2M;  Sfaafer  v.  Ahalt.  48  Md.  171;  Birch  v.  Benton,  26  Ho.  153;  Cuny  r. 
Collins,  S7  Ho.  324;  Bnndy  v.  Hart,  46  Mo.  460;  Lewis  v.  HcDauiel,  82  Ho.  S77; 
Houston  v.  WooUey,  87  Uo.  Ap.  IS,  24.  —Ed. 
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BROOKER  V.  COFFIN. 

SUPRCME  COUBT  OF  JlIDICATDRE,  NeW  YoRK,    NOVEMBER,  1809. 

IReported  in  B  Jo/aum,  1 88.] 
Spemcer,  J.,  delivered  the  opinion  of  the  court.'  The  drst  count  ia 
for  these  words,  "  She  is  a  common  prostitute,  and  I  can  prove  it ;  " 
and  the  question  anses,  whether  speaking  these  words  gives  an  action 
without  alleging  special  damages.*  B>'  the  statute  (1  R.  L.  124),  com- 
mon prostitutes  are  adjudged  disorderly  persons,  and  are  liable  to 
commitment  b)'  any  justice  of  the  peace,  upon  conviction,  to  the  bride- 
well or  house  of  correction,  to  be  kept  at  hard  labor  for  n  period  not 
exceeding  sixty  days,  or  until  the  next  general  sessions  of  tiie  peace. 
It  has  been  supposed  that,  therefore,  to  charge  a  woman  with  being  a 
common  prostitute,  was  charging  her  with  such  an  offence  as  would 
gii'e  an  action  for  the  slander.  The  same  statute  which  authorizes 
the  infliction  of  imprisonment  on  common  prostitutes,  as  disorderly 
persons,  inflicts  the  same  punishment  for  a  great  variety  of  acts,  the 
commission  of  which  renders  persons  liable  to  be  considered  disorderlj' ; 
and  to  sustain  this  action  would  be  going  the  whole  length  of  saying, 
that  every  one  charged  with  any  of  the  acts  prohibited  by  that  statute, 
wonld  be  entitled  to  maintain  an  action  for  defamation.  Among  others, 
to  charge  a  person  with  pretending  to  have  skill  in  physiognomy,  palm- 
istry', or  pretending  to  tell  fortunes,  would,  if  this  action  is  sustained, 
be  actionable.  Upon  the  fullest  consideration,  we  are  inclined  to  adopt 
this  as  the  safest  rule,  and  one  which,  as  we  think,  is  warranted  by  the 
cases.  In  case  the  charge,  if  true,  will  subject  the  party  charged  to  an 
indictment  for  a  crime  involving  moral  turpitude,  or  subject  him  to  an 
infamous  punishment,  then  the  woi'ds  will  be  in  themselves  actionable ;  * 

'  Only  the  opinion  of  the  court  is  given.  —  Eb. 

*  Bj  SI  &  55  Vict.  c.  61,  words  which  impnte  ancbutit;  or  adultery  to  any 
woman  or  giil  are  actionB.b1e,  without  upecinl  danuge. 

•  This  rale  has  been  approved  in  the  following  cases :  Pollard  b.  Lyon.  81  U.  8.  225; 
Penlae  p.  Baniett,  Minor,  188;  Dudley  r.  Horn,  21  Ala.  379;  HilUiouee  v.  Peck,  2  St. 
*  P.  8BS;  HpBtb  u.  Devanghn,  37  Ala.  877;  Kinney  v.  Hoaea,  3  Harring.  77;  Pledger 
o.  Hathcock,  1  Qa.  GGO;  Giddens  v.  llink,  1  Ga.  844;  Richnitlsoa  v.  Roberta,  23  Ga. 
215;  Burton  e.  Burton,  3  Greene,  316;  Halley  a.  Gregg,  74  Iowa,  B98;  St.  Martin  r. 
Desnoyer,  1  Minn.  158;  West  v.  Hanrahan,  28  Minn.  385;  CbaplLa  o.  I*e,  18  Keb. 
440;  Hendrickson  e.  Snllivan,  28  Neb.  829;  McCnen  v.  Ludlnm,  2  Harr.  12;  John- 
Bcm  o.  Shields,  26  S.  J.  US;  Widrig  v.  Oyer,  18  Johna.  124;  Martin  v.  Stilnell,  13 
Johns.  275;  Alexander  o.  Alexander,  9  Wend.  141;  Caae  v.  Buckley,  15- Wend.  327; 
Bissell  r.  Cornell,  24  Wend.  364;  DemBrest  v.  Haring,  fl  Cow,  78;  Younir  v.  Miller, 
S  Hill,  21;  Wright  c.  Paige,  3  Keyea,  681,  3  Trans.  Ap.  134  a.  c.  :  Cranronlo.  Wilson, 
4  Barb.  EOl ;  Johnson  o.  Brown  57  Barb.  118;  Quinn  v.  O'Oara.  2  E.  D.  Sm.  388; 
Dial  B.  Roller,  S  Oh.  St.  228;  Alfele  u.  Wright,  17  Oh.  St.  238;  Hollingaworth  v. 
Shaw,  19  Oh.  St,  430;  Davis  v.  Brown,  27  Oh.  St  326;  Davis  ".  Sladden,  17  Oreg, 
2!>e;  Andrei*.  Eoppeaheafer,  aS.  &R.2U;  Davis  i.  Carey,  141  Pa.  314;  Lodgev.  O'Toole, 
90  E.  I.  40S;  Gage  «.  Shelton,  8  Kich.  3*2;  Smith  s.  Smith,  9  Sneed,  473;  McAnall.v  o. 
Williaou,  8  Sneed,  !B ;  Poe  «.  Grerer,  3  Snead,  664 ;  Pavne  v.  Tancil^  98  Vk.  382.  —  Ed. 


wGoogIc 


410  HAKEIKSON   V.   BILBY.  [CB^P.  HL 

and  Baron  ComynB  considera  the  test  to  be,  whether  the  crime  is  in- 
dictable or  not.  1  Com.  tdt.  Action  on  the  Case  for  Defamation,  F, 
20.  There  is  not,  perhaps,  so  much  uncertaiatj-  in  the  law  upon  anj 
subject  as  when  words  shall  be  in  themselves  actionable.  From  die 
contradiction  of  cases,  and  the  uncertainty  prevailing  on  this  head,  ttie 
eoart  think  they  may,  without  overleaping  the  bounds  of  their  duty,  lay 
down  a  mie  which  will  conduce  to  certainty,  and  they  tberefore  adqrt 
the  rule  I  have  mentioned  as  the  criterioD.  In  our  opinloa,  therefore, 
the  first  count  in  the  declaration  is  defective. 

The  dtfendant  muet,  therefore,  HavejudgmatL 


FOWLER  V.  DOWDNEY. 

At  Kisi  Frics,  coram  Lord  Dekh'an,  C.  J.,  March  2,  1888. 

[Aeportci^  in  2  Vfrnfy  ^  Bahnwn,  IIS.J 

Slakder,  for  saying  of  the  plaintiff,  "  He  is  a  returned  convict" 
Erie  contended  that  the  words  were  not  actionable  in  themselves, 
inasmuch  as  they  imputed  no  present  liability  to  punishment 

Lord  Denuah,  C.  J.  My  opinion  is  that  these  words  are  action- 
able, because  they  impute  to  the  plaintiff  that  he  has  been  guilty  of 
some  offence  for  which  parties  are  liable  to  be  transported.  That  is, 
I  think,  the  plain  meaning  of  the  words  as  set  out  in  the  declaration : 
they  import,  to  be  sure,  tiiat  the  punishment  has  been  suffered,  bat 
■till  the  obloqu}'  remains.' 

Verdict  for  tkepUantiff.    Jfamaget,  U. 


HANKINSON  v.  BILBY. 

Xir  THE  EzcBEiiCER,  Jamdaht  28,  1847. 

[Reprnted  in  IB  Metim  f-  Wdib),  MS.] 

Case.    The  declaration  ststed  that  the  defendant,  in  the  presence  and 

hearing  of  divers  subjects,  falsely  and  maliciously  charged  the  plaintiff, 

1  Oainford  r.  Tuke,  Cm.  Jsc  CSfl  ;  Boitan  v.  Tstam,  Cn.  He.  S2S ;  B^iTor  s.  Bidn, 
2  Will.  800  i  Stewart  c.  Howe,  17  HI.  7t ;  Wilr;  p.  CAmpbell,  6  Honr.  396 ;  Eraba  v. 
Oliver,  13  Onj,  239;  JohDNUi  v.  Dicken,  25  Mo.  GSOi  Tin  Aolcin  v.  W«9tMl,  11 
Jnhni.  283 ;  Ship  v.  HcCraw,  B  Marph;,  4S3i  Smith  e.  Stewart,  G  Pa.  372;  Bwlc  i. 
Stitzel,  31  Pa.  E2ii  Voev.  Grever,  8  Snsed  (Teun.),  66i  Jaxird. 

Compsre  Carpenter  p.  TamDt,  C.  t.  Hardw.  339  ;  Praiioh  r.  CiMtb,  BrMM,  11; 
~  1,  2  P.  4  W.  148.  —  £s. 
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a,  gardeoer,  with  being  a  thtef.  Plea ;  Xot  gnilty.  At  the  trial,  before 
Bolfe,  B.,  it  appeared  Uiat  the  words  were  uttered  by  the  defendaat,  a 
toll  collector,  to  the  plaintiff,  as  he  passed  the  EingBiaDd  turnpike^ ate, 
in  the  presence  of  serersl  persons  as  well  as  the  witnees.  The  nature 
of  the  previous  conversation  between  the  plaintiff  and  defendant  did 
not  appear.  The  learned  Baron  told  the  jury  that  it  was  immaterial 
whether  the  defendant  inteuded  to  convey  a  chaise  of  felony  against 
the  plaintiff  by  the  words  used,  the  question  tieing,  whether  the  by- 
standers would  understand  that  charge  to  be  conveyed  by  them. 
Verdict  for  the  plaintiff  for  £5. 

JFumfretf  now  moved  for  a  new  trial,  on  the  ground  of  misdirection.^ 

Aldbrsoh,  B.  In  this  case,  had  there  t>een  no  by-standers  who 
could  understand  the  words  as  imputing  felony,  or  who  Icnew  all  about 
the  affair  respecting  which  thoy  were  nttered,  the  Judge's  direction 
would  have  been  wrong,  for  it  would  then  be  damnum  abtgue  injuria, 
the  injuria  being  the  having  no  lawful  occasion  to  impute  felony. 

Fabke,  B.  The  witness  appears  to  have  been  well  acquainted  with 
the  affair  to  which  the  words  related.  If  the  by-standers  were  equally 
oc^nizant  of  it,  the  defendant  woiild  have  been  entitled  to  a  verdict ; 
bnt  here  the  only  question  is,  whether  tbe  private  intention  of  a  man 
who  utters  injurious  words  is  material,  if  b3--standers  may  fairly  under- 
stand them  in  a  sense  and  manner  injui-lous  to  the  party  to  whom  they 
relate,  e.  g.  that  he  was  a  felon. 

Some  donbt  lieing  suggested  as  to  the  facta  proved,  tbe  court  con- 
ferred with  Bolth,  B. ;  and  the  next  day, 

FoLLOCK,  C.  B.,  said,  We  And  from  my  Brother  Rolfe  that  there  were 
several  by-standers  who  not  only  might  but  must  have  heard  the  ezpres- 
eions  which  form  the  subject  of  this  action.  Tliat  disposes  of  the  case 
as  to  the  matter  of  law.  Wonis  uttered  must  be  construed  in  the  sense 
which  hearers  of  common  and  reasonable  understanding  would  ascribe 
to  them,  even  though  particnlar  individuals  better  informed  on  the 
matter  alladed  to  might  form  a  different  judgment  on  the  subject. 

RfJ^  ref^ed* 

1  The  case  his  been  maoh  abridged.  —  Ed. 

■  Phillips  D.  Barber,  7  Wend.  4Se  Accord. 

A  lunatic  is  liable  for  torts  generellj,  lU^iru,  66,  and  also  for  a  libel,  Mordsnnt  v. 
Hordaimt,  SS  L.  J.  Pr.  A,  M.  G7,  59.  But  it  is  anottier  iUostration  of  the  rule  oF  ttie 
principal  case  that  defamatoiy  words  spoken  bj  a  lanatic  vbose  iuBanitf  was  obriona 
m  knaim  to  all  the  hearers,  are  not  actionable.  Yeil«  «.  Baed,  4  Blackf.  Ui;  Irrloe  •, 
Qibtoa,  IIT  Ky.  308;  Dickinson  v.  Barber,  9  Ifui.  315,  ISTi  Brj-aut  t.  Jackson,  SHoinph. 
U9.  So  also  of  words  spoken  and  understood  as  a  jeit.  Donaghue  v.  Hajei,  Haj-ci,  SBS. 
Drankenneu  Is  no  defence.  Kendrjck  e.  Hopkins  Csr.v,  133;  Gates  v.  Uereditfa,  T  Ind.  110. 
Tbe  old  rule  of  construing  defamit  or j  statements  in  mittori  UMit  was  long  ago  esplodad. 
See  Odgers  v.  Ub.  &  SI.  (Sd  ed.),  93-97.  — Ed. 
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H.  P.  HANSON  V.   GLOBE  NEWSPAPER  COMPANY. 

SuFSEMz  Judicial  Court,  MASSACHusETte,  Jusk  20,  1893. 

[ISS  Uattaekuttllt  R^orU,  S93.] 

KirowxToir,  J.*  The  defendant  publistied  in  its  newspaper  an  arti- 
cle describing  the  conduct  of  a  prisoner  brou^^ht  before  the  Municipal 
Coort  of  Boston,  and  the  proceedings  of  the  court  in  the  case,  desig- 
nating him  as  "  H.  P.  Hanson,  a  real  estate  and  insurance  brok^  of 
Sotith  Boston."  He  was,  in  &ct,  a  real  estate  and  insurance  broker 
of  South  Boston,  and  the  article  was  sabstantidly  true,  except  that 
he  should  have  been  called  A.  P.  H.  Hanson  instead  of  H.  P.  Hanson. 
The  plaintiff,  H.  P.  Hanson,  is  also  a  real  estate  and  insurance  broker 
in  South  Boston,  and  in  writing  the  article  the  reporter  used  his  name 
by  mistake.*  The  justice  of  the  Superior  Court,  before  whom  the 
case  was  tried,  without  a  jury,  "  found  as  a  fact  that  the  alleged  libel 
declared  on  by  the  plaintiff  was  not' published  by  the  defendant  of  or 
concerning  the  plaintiff,"  and  the  only  question  in  tb^  case  is  whether 
this  finding  was  erroneous  as  matter  of  law. 

In  every  action  of  this  kind  the  fundamental  question  is,  What  is 
the  meaning  of  the  author  of  the  alleged  libel  or  slander,  conveyed  b; 
the  vords  used  interpreted  in  the  light  of  all  the  circumstances  ?  The 
reason  of  this  is  obvious.  Defamatory  language  is  harmful  onlyas  it 
purports  to  be  the  expression  of  the  thought  of  him  who  uses  it  In 
determining  the  effect  of  a  slander  the  questions  involved  are,  What 
is  the  thought  intended  to  be  expressed,  and  how  much  credit  should 
be  given  to  him  who  expresses  it  7  The  essence  of  the  wrong  is  the 
expression  of  what  purports  to  be  the  knowledge  or  opinion  of  him 
who  utters  the  defamatory  words,  or  of  some  one  else  whose  language 
he  repeats.  His  meaning,  to  be  ascertained  in  a  proper  way,  is  what 
gives  character  to  his  act,  and  makes  it  innocent  or  wrongful.  The 
damages  depend  chiefly  upon  the  weight  which  is  to  be  given  to  his 
expression  of  his  meaning,  and  alt  the  questions  relate  back  to  the 
ascertainment  of  his  meaning. 

In  the  present  case  we  are  concerned  only  with  the  meaning  of  the 
defendant  in  regard  to  the  person  to  whom  the  language  of  the  pnb- 
lished  article  was  to  be  applied,  and  the  question  to  be  decided  is,  Ho« 
may  his  meaning  legitimately  betascertained  ?  Obviously,  in  the  first 

1  A  portion  of  the  opinioni  ia  omitted.  — Ed. 

<  The  article  wu  IS  followi::  "  He  W*xed  Eloqoent.  H.  P,  Hanwli  fined  ten  doDutfot 
refusing  pirment  of  cu-  fare.  .  .  .  H.  P.  Hanaon,  ■  real  utata  and  insarance  broker  of 
South  BoatoD,  emerged  from  the  aeelbmg  maia  of  hnnunity  that  filled  the  dock  and  ib- 
dulged  in  a  wordy  boat  irilh  policeman  Hogan,  irho  claimed  to  have  arreated  HaDun  m 
the  charge  of  evading  car  fare  and  being  drunk  at  the  tame  time.  The  judge  agreed  that 
(he  prisoner  was  aober,  bot  on  Ihe  charge  otevaaion  of  car  fare  the  aTidenee  warranted  Ilu 
lining  of  the  eloquent  occupant  of  the  dock  ten  dollara  without  coati,  which  he  paid." 
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place,  from  the  language  used ;  and  in  constniiiig  and  applying  the 
language,  the  circumstaDcee  under  which  it  waa  written  and  the  J^otB 
to  which  it  relates  are  to  be  considered,  bo  far  aa  they  can  readily  be 
ascertained  by  thoae  who  read  the  words,  and  who  attempt  to  find  oat 
the  meaning  of  the  author  in  regard  to  the  person  of  whom  they  were 
written.  It  has  often  been  said  that  the  meaning  of  the  language  is 
not  necessarily  that  which  it  may  seem  to  have  to  those  who  read  it 
as  strangers,  without  knowledge  of  facts  and  circnmstances  which 
give  it  color  and  aid  in  its  interpretation,  but  that  which  it  has  when 
read  in  the  light  of  events  which  have  relation  to  the  utterance  ot 
publication  of  it. 

For  the  purposes  of  this  case  it  may  be  assumed,  in  favor  of  the 
plaintiff,  that  if  the  language  used  in  a  particular  case,  interpreted  in 
the  light  of  such  events  and  circumstances  attending  the  publication 
of  it  as  could  readily  be  ascertained  by  the  public,  is  free  from  am- 
biguity in  regard  to  the  person  referred  to,  and  points  clearly  to  a 
well  known  person,  it  would  be  held  to  have  been  published  concern- 
ing that  person,  although  the  defendant  should  show  that  through 
some  mistake  of  fact,  not  easily  discoverable  by  the  public,  he  had 
designated  in  his  publication  a  person  other  than  the  one  whom  he  in- 
tended to  designate.  It  may  well  be  held  that  where  the  language, 
read  in  connection  with  all  the  facta  and  circnmstances  which  can  be 
used  in  its  interpretation,  is  free  from  ambiguity,  the  defendant  will 
not  be  permitted  to  show  that  through  ignorance  or  mistake  he  said 
something,  either  by  way  of  designating  the  person,  or  making  asser- 
tions about  him,  different  from  that  which  he  intended  to  say ;  but 
his  tme  meaning  should  be  ascertained,  if  it  can  be,  with  the  aid  of 
such  facts  and  circumstances  attending  the  publication  as  may  easily 
be  known  by  those  of  the  public  who  wish  to  discover  it. 

Whether  the  defendant  should  ever  be  permitted  to  state  his  undis- 
closed intention  in  regard  to  the  person  of  whom  the  words  are  used, 
may  be  doubtful.  If  language  purporting  to  be  usc<^of  only  one  per- 
son would  refer  equally  to  either  of  two  different  persons  of  the  same 
Dame,  and  if  there  were  nothing  to  indicate  that  one  was  meant  rather 
than  the  other,  there  is  good  reason  for  holding  that  the  defendant's 
testimony  in  regard  to  his  secret  intention  might  be  received,  but  per^ 
haps  such  a  case  is  hardly  supposable  Odgers,  in  his  book  on  Libel 
and  Slander,  at  page  129,  says :  "  So,  if  the  words  spoken  or  written, 
though  plain  in  themselves,  apply  equally  well  to  more  persons  than 
one,  evidence  may  be  given  both  of  the  cause  and  occasion  of  publico 
tion,  and  of  all  the  surrounding  circumstances  affecting  the  relation 
between  the  parties,  and  also  any  statement  or  declaration  made  l:^ 
the  defendant  as  to  the  person  referred  to."  In  Begina  v.  Barnard,^ 
when  it  was  uncertain  whetlier  the  libel  referred  to  the  oompiainant 
or  not,  and  when  the  language  was  applicable  to  him.  Lord  Chief 
Justice  Cockburn  held  the  af&davit  of  the  writer  that  he  did  not  mean 
>  *3  J.  P.  19T. 


.y  Google 


414  HlSaOH  V.   QLOBK  HBVSPAFES  COHPAKT.         [CBAF.  m. 

Mm,  bnt  soma  one  aIbs,  to  be  a  gnfltoient  reaeon  for  refaaiag  process. 
In  De  Atrnond  v.  Atmstrong,*  eridflnoe  was  received  of  what  the  wit- 
nesses onderstood  in  r^ard  to  the  persoa  referred  to.  In  Sm&rt  v. 
Blanchard,'  it  is  stated  that  extrinsic  evidence  is  to  be  received  "to 
show  that  the  defendant  intended  to  apply  his  remarks  to  the  plain- 
tiff," when  his  njeaning  in  doubtfuL  Goodrich  v.  Davis,*  and  Wilier 
V,  Butler,*  are  of  similar  purport.  See  also  Barwell  v.  Adkins,*  Knapp 
V.  Fuller,'  Commonwealth  v.  Moi^^.^ 

If  the  defendant's  article  had  contained  anything  libellous  against 
A.  P.  H.  Hanson,  there  can  be  no  doubt  that  he  coold  have  maintained 
an  action  against  the  defendant  for  this  publication.  The  name  used 
is  not  conclusive  in  detormining  the  meaning  of  the  libel  in  reapectto 
the  person  referred  to ;  it  is  but  one  fact  to  be  considered  with  other 
facts  upon  that  subject  Fictitious  names  are  often  used  in  libels,  aiid 
names  similar  to  that  of  the  person  intended,  but  differing  somewhat 
from  it.  A.  F.  B.  Hanson  could  have  shown  that  the  description  of 
him  by  name,  residence,  and  occupation  was  perfect,  except  in  the  me 
of  the  initials  "  H.  F."  instead  of  "  A.  F.  H.,"  that  the  article  re- 
ferred to  an  occasion  on  which  he  was  present,  and  gave  a  desoripticHi 
of  conduct  of  a  prisoner,  and  of  proceedings  in  oourt,  which  was  ooi^ 
reet  in  its  application  to  him  and  to  no  one  else.  The  internal  evi. 
deuce  when  applied  to  facts  well  known  to  the  public  would  have 
been  ample  to  show  that  the  languid  referred  to  him,  and  not  to  the 
person  whose  name  was  used. 

So,  in  the  present  suit,  the  court  had  no  occasion  to  rely  on  the  tes- 
timony of  the  writer  as  to  the  person  to  whom  the  language  was  in- 
tended to  apply.  The  language  itself,  in  connection  with  the  pub- 
licly known  circumstances  under  which  it  was  written,  showed  at 
once  that  the  article  referred  to  A.  F.  H.  Hanson,  and  that  the  name 
H.  F.  Hanson  was  used  by  mistake.  As  the  evidence  showed  that  the 
words  were  published  of  and  concerning  A.  P.  H.  Baneon,  the  finding 
that  they  were  not  published  of  the  plaintiff  followed  of  necessity. 
The  article  was  of  such  a  kind  that  it  referred,  and  could  refer,  to  one 
person  only ;  when  that  person  was  ascertained,  it  might  appear  that 
the  publication  as  against  him  was  or  was  not  libellous,  and  bis  rights, 
if  he  brought  a  suit,  would  depend  upon  the  finding  in  respect  to  that 
No  one  else  would  have  a  cause  of  action,  even  if,  by  reason  of  identity 
of  name  with  that  used  in  the  publication,  he  might  suffer  some  hann. 
For  illnstration,  suppose  a  libel  ia  written  concerning  a  person  de- 
scribed as  John  Smith  of  Springfield.  Suppose  there  are  five  persons 
in  Springfield  of  that  name.  The  language  refers  to  but  one.  When 
we  ascertain  by  legitimate  evidence  to  which  one  the  words  are  in- 
tended to  apply,  he  can  maintain  an  action.  The  other  persons  of 
the  same  name  cannot  recover  damages  for  a  libel  merely  because  of 
their  misfortune  in  having  a  name  like  that  of  the  person  libelled. 
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Or,  if  the  defendant  can  jostify  by  proving  that  the  worda  were  true, 
and  pablished  withont  malioe,  he  is  not  guilty  of  a  libel,  eyen  if,  writ- 
ten of  other  persons  of  the  same  name  of  whose  existence  very  likely 
he  waa  ignorant,  the  words  would  be  libelloos;  otherwise,  one  who 
has  published  that  which  by  its  terms  can  refer  to  bnt  one  person,  and 
be  a  libel  on  him  only,  m^-ht  be  responsible  for  half  a  dozen  libels  on 
as  many  different  persons,  and  one  who  has  jostifiabiy  published  the 
truth  of  a  person  might  be  liable  to  several  persons  of  the  same  name 
of  whom  the  language  would  be  untrue.  The  law  of  libel  has  never 
heen  extended,  and  should  not  be  extended,  to  include  such  cases. 

Whether  there  should  be  a  liability  founded  on  negligence  in  any 
o&se  when  the  truth  is  published  of  one  to  whom  the  words,  inter- 
preted in  the  light  of  accompanying  circom stances  easily  ascertainable 
by  those  who  read  them,  plainly  apply ;  and  where,  by  reason  of 
identity  of  names,  or  similarity  of  names  and  description,  a  part  of 
the  public  might  think  them  applicable  to  another  person  of  whom 
they  would  be  libellous,  is  a  question  which  does  not  arise  on  the 
pleadings  in  this  case.  So  far  as  we  are  aware,  no  action  for  such  a 
canse  has  ever  been  maintained.  It  is  ordinarily  to  be  presumed,  al- 
though it  may  not  always  be  tiie  fact,  that  those  who  are  enough  in- 
terested in  a  person  to  be  afFected  by  what  is  said  about  him,  will 
ascertain,  if  they  easily  can,  whether  libellous  words  which  purport 
to  refer  to  one  of  his  name  were  intended  to  be  applied  to  him  or  to 
s<mie  one  else. 

The  question  in  this  case,  whether  the  words  were  published  of  and 
concerning  the  plaintiff,  was  one  of  fact  on  all  the  evidence.  Unless 
it  appears  that  the  matters  stated  in  the  report  would  not  warrant  a 
finding  for  the  defendant,  there  must  be  judgment  for  him,  even  if  the 
finding  of  faet  might  have  been  the  otiier  way.  We  are  of  opinion 
that  the  finding  was  well  warranted,  and  Uiere  must  be, 

JudffmetU  on  the  finding. 

HoLKse,  J.  I  am  unable  to  agree  with  the  decision  of  the  majority 
of  the  court,  and  as  the  question  is  of  some  importance  in  ita  bearing 
on  legal  principles,  and  as  I  am  not  alone  in  my  views,  I  think  it 
proper  to  state  the  considerations  which  have  occurred  to  me. 

Those  words  [H.  P.  Hanson,  a  real  estate  and  insurance  broker  of 
South  Boston]  describe  the  plaintiff,  and  no  one  else.  The  only 
ground,  then,  on  which  the  matters  alleged  of  and  concerning  that 
subject  can  be  found  not  to  be  alleged  of  and  concerning  the  plaintiff, 
is  tiiat  the  defendant  did  not  intend  them  to  apply  to  him,  and  the 
question  is  narrowed  to  whether  such  a  want  of  intention  is  enough 
to  warrant  the  finding,  or  to  constitute  a  defence,  when  the  inevitable 
consequence  of  the  defendant's  acts  is  that  the  pnblic,  or  that  part  of 
it  which  knows  the  plaintiff,  will  suppose  that  the  defendant  did  use 
its  language  about  him. 

On  general  prinoiples  of  tort,  the  private  intent  of  tihe  defendant 
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would  not  exonerate  it.  It  knew  that  it  was  poblishing  statemenlB 
pniporting  to  be  serious,  which  would  be  hurtful  to  a  man  if  ^iplied 
to  him.  It  knew  that  it  was  using  as  the  subject  of  thoee  statranents 
words  which  purported  to  desi^ate  a  partioulai  man,  and  would  be 
understood  by  its  readers  to  des^nate  one.  In  fact,  the  words  pur- 
ported to  designate,  and  would  be  understood  by  its  readers  to  desig- 
nate, the  plain^.  If  the  defendant  had  supposed  that  there  was  no 
such  persoQ,  and  had  intended  simply  to  write  an  amusing  fiction, 
that  would  not  be  a  defence,  at  least  unless  its  belief  was  justifiable^ 
Without  special  reason,  it  would  hare  no  right  to  assume  that  there 
was  no  one  within  the  sphere  of  its  infiuenoe  to  whom  the  description 
answered.  So,  when  the  description  which  points  out  the  plaintiff  is 
supposed  by  the  defendant  to  poiut  out  another  man  whom  in  fact  it 
does  not  describe,  the  defendant  is  equally  liable  as  when  the  descrip- 
tion is  sappoaed  to  point  out  nobody.  On  the  general  principles  of 
tort^  the  publioation  is  so  manifestly  detrimental  that  the  defendant 
publishes  it  at  the  peril  of  being  able  to  justify  it  in  the  sense  in 
which  the  public  will  understand  it. 

A  man  may  be  liable  oirilly,  and  formerly,  at  least  by  the  oommon 
law  of  England,  even  crimin^ly,  for  publishing  a  libel  without  know- 
ing it  Curtis  V.  Mussey,*  Commonwealth  t>.  Morgan,*  Dunn  v.  Hall,* 
Bex  V.  Walter,*  Rex  v.  Gutch.*  See  also  Rex  v.  CutheU.*  And  it 
seems  he  might  be  liable  civilly  for  publishing  it  by  mistake,  intend- 
ing to  publish  another  paper.  Mayne  v.  Fletcher.^  Odgers,  Libel 
and  Slander,  (2d  ed.)  6.  So,  when  by  mistake  the  name  of  the  plain- 
tiffs firm  was  inserted  under  the  head  "first  Meetings  under  the 
Bankruptcy  Act,"  instead  of  under  "  Dissolution  of  Fartnershipe." 
Shepbeard  ti.  Whitakei.*  So  a  man  will  be  liable  for  a  slander  spoken 
in  jest,  if  the  bystanders  reasonably  understand  it  to  be  a  serious 
charge.  Donoghue  t>.  Hayes.*  Of  course  it  does  not  matter  that 
the  defendant  did  not  intend  to  injure  the  plaintiff,  if  that  was 
the  manifest  tendency  of  his  words.  Curtis  v.  Mussey,"  Haire  v. 
Wilson.*^  And  to  prove  a  publication  concerning  the  plaintiff  it 
lies  upon  him  "only  to  show  that  this  construction,  which  they're  pot 
upon  the  paper,  is  such  as  the  generality  of  readers  must  take  it  in,  ac- 
cording to  the  obvious  and  natural  sense  of  it."  The  King  v.  Clerk.** 
See  further  Fox  »,  Broderick,'*  Odgers,  Libel  and  Slander,  (2d  ed.) 
156,  269,  435, 638.  In  Smith  tf.  Ashley,"  the  jury  were  instructed 
that  the  publisher  of  a  newspaper  article  written  by  another,  and 
supposed  and  still  asserted  by  the  defendant  to  be  a  fiction,  was 
not  liable  if  he  believed  it  to  be  so.  Under  tiie  circumstances  of  the 
case,  "  believed  "  meant  "  reasonably  believed."  Even  so  qualified,  it 
is  questioned  by  Mr.  Odgers  if  the  ruling  would  be  followed  in  Eng- 

1  6  Qr*T,  931.  I  lOT  Man.  IM.  >  1  Ind.  (U. 

•  3  Eap.  SI.  *  Hood.  &  Halk.  US.  •  ST  St  Tr.  H3. 

T  i  Man.  &  By.  311,  313,  not*.  >  L.  R.  10  a  P.  SOS.  *  Ha.TU,  966. 

10  a  Graj',  SSI,  378.  u  B  B.  &  C.  613.  "  I  Buurd,  mi,  MA 

U  14  It.  C  L.  4S3.  u  u  Met.  S«T. 
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bad.  Odgers,  Libel  and  Slander,  (1st  Am.  ed.)  387,  (2d  ed.)  638. 
Bat  it  has  no  applioation  to  this  case,  aa  here  the  defendant's  agent 
wrote  the  article,  and  there  is  no  evidence  that  be  or  the  defendant 
had  any  reason  to  believe  that  H.  P.  Hanson  meant  any  one  bnt  the 
[daintifi. 

The  foregoing  decisions  show  that  slander  and  libel  now,  as  in  the 
beginning,  are  governed  by  the  general  principles  of  the  law  of  tort, 
and,  if  that  be  so,  the  defendant's  ignorance  that  the  words  whioh  it 
published  identified  the  plaintiff  is  no  more  an  excuse,  than  ignorance 
of  any  other  fact  aboat  which  the  defendant  has  been  put  on  inquiry. 
To  hold  that  a  man  publishes  such  words  at  his  peril,  when  they  are 
supposed  to  describe  a  different  man,  is  hardly  a  severer  application 
of  the  law,  than  when  they  are  uttered  about  a  man  believed  on  the 
strongest  grounds  to  be  dead,  and  thus  not  capable  of  being  the  sub- 
ject of  a  tort.  It  has  been  seen  that  by  the  common  law  <^  England 
such  a  belief  would  not  be  an  excuse.  Heame  v.  Stowell,^  denying 
Parson  Prick's  case. 

I  feel  some  difficulty  iu  putting  my  finger  on  the  precise  point  of 
difference  between  the  minority  and  majority  of  the  court.  I  under- 
stand, however,  that  a  somewhat  imwilling  assent  is  yielded  to  the 
general  views  which  I  have  endeavored  to  justify,  and  I  should  gather 
that  the  exact  issue  was  to  be  found  in  the  statement  that  the  article 
was  one  describing  the  conduct  of  a  prisoner  brought  before  the  Mu- 
nicipal Court  of  Boston,  coupled  with  the  later  statement  that  the 
language,  taken  in  conseetion  with  the  publicly  known  circumstances 
under  which  it  was  written,  showed  at  once  tluit  the  article  referred 
to  A.  P.  H.  Hanson,  and  that  the  name  of  H.  P.  Hanson  was  used  by 
mistake.  I  have  shown  why  it  seems  to  me  that  these  statements  are 
misleading.  I  only  will  add  on  this  point,  that  I  do  not  know  what 
the  publicly  known  circumstances  are.  I  think  it  is  a  mistake  of  fact 
to  suppose  that  the  public  generally  know  who  was  before  the  Mu- 
nicipal Criminal  Court  on  a  given  day.  I  think  it  is  a  mistake  of  law 
to  say  that,  because  a  small  part  of  the  public  have  that  knowledge, 
the  plaintiff  cannot  recover  for  the  harm  done  him  iu  the  eyes  of  the 
greater  part  of  the  public,  probably  including  all  his  acquaintances 
who  are  ignorant  about  the  matter,  and  I  also  think  it  no  sufficient 
answer  to  say  that  they  might  consult  the  criminal  records,  and  find 
ont  that  probably  tiiere  was  some  error.  Blake  ».  Stevens.* 
If  tiie  ease  should  proceed  further  on  the  facts,  it  might  appeal 
that,  in  view  of  the  plaintiff's  character  and  circumstances,  all 
who  knew  him  would  assume  that' there  was  a  mistake,  that  the  harm 
to  him  was  merely  nominal,  and  that  he  had  been  too  hasty  in  resort- 
ing to  an  action  to  vindicate  himself.    Bat  that  question  is  not  before 

UB. 

With  reference  to  the  suggestion  that,  if  the  article,  in  addition  to 

what  was  true  concerning  A.  P.  H.  Hanson,  had  contained  matter 

1  IS  A.  &  £.  719,  rae.  *  i  f.  &  f.  ia>,  uo. 
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which  was  false  and  libellous  as  to  him,  he  might  hare  maintained  an 
action,  it  is  unneeesBary  to  express  an  opinion.  I  think  the  proposi- 
tion less  obvious  than  that  the  plaintiff  can  maintain  one.  If  an  arti- 
cle shonid  describe  the  subject  of  its  statements  bj  two  sets  of  marks, 
one  of  which  identified  one  znan  and  one  of  which  identified  another, 
and  s  part  of  the  public  naturally  and  reasonably  were  led  by  the  one 
set  to  apply  the  statements  to  one  plaintiff,  and  another  part  were  led 
in  the  same  way  by  the  other  set  to  apply  them  to  another,  I  see  no 
absurdity  in  allowing  two  actions  to  be  maintained.  But  that  is  not 
this  case. 

Even  if  the  plaintiff  and  A.  P.  H.  Hanson  had  borne  the  same 
name,  and  the  article  identified  its  subject  only  by  a  proper  name, 
Tery  possibly  that  would  not  be  enough  to  raise  the  question.  For,  as 
every  one  knows,  a  proper  name  always  purports  to  designate  one 
person  and  no  other,  and  although,  through  the  imperfection  of  our 
system  of  naming,  the  same  combination  of  letters  and  sounds  maybe 
applied  to  two  oi  more,  the  name  of  each,  in  theory  of  law,  is  dis- 
tinct, although  there  is  no  way  of  finding  out  which  person  was 
named  but  by  inquiring  which  was  meant.  "  Licet  ideta  tit  nomen, 
tamen  divermim  est  propter  divertiiat^m  persona."  Bract  fol,  190  a. 
Commonwealth  v.  Bacon.'  Cocker  v.  Crompton.'  In  re  Cooper.' 
Mead  v.  Phenix  Ins.  Co.*  Kyle  v.  Kavanagh.*  Baffles  v.  Wichelhaus.* 
'  Mr.  Justice  Morton  and  Mr.  Justice  Barker  agree  with  this  opinion.' 

I  ISS  Hau.  (131,  Sas,  >  1  R  b  C.  489.  *  !0  Ch.  D.fll. 

<  158  Mbh.  1»,  135.  «  103  MiM.  356.  •  1  H.  &  C  m. 

'  The  opinion  of  the  diiunting  jadgei  is  iuppor1«d  bf  ths  decUioni  ind  di'c/a  in  olbtr 
Joritd idiom.  Butliir  c.  Barrst,  130  Fed.  944  (lenMt);  Ererj  Evening  Co.  s,  BalJer, 
144Ftd.  ai6;  Tavlor  i.  Heanit,  lOT  Ctl.  383;  Hulbert  e.  New  Co.,  Ill  Iowa,  4B0;  Darii). 
HKrxhauaen,  86  Mich.  381,  103  Hich.  315  (lemMe);  Clark  v.  North  American  Co.,  !03  Pi. 
34«  {»«»[«};  Hutchinun  t>.  BoblDMD,  21  N.  3.  W.,  L.  R.  (Uw)  130  {,tml>U).  —  So. 
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SECTION  in.  (coTUinued.) 
(f>)  WoBM  DiBFAXAOnrG  a  Psbmm  n  his  Trade,  Bubutbu,  Omoh  (» 


LUMBY  V.  ALLDAT. 

In  the  EzcHEQCEa,  Hilabt  Tebm,  1831. 

[RqmUd  tn  I  Croaplm  f-  Jervii,  901-] 

AcnoH  for  words. 

The  JndgmeDt  of  the  conrt  wks  now  deltTered  by 

Batlet,  B.'  This  case  cBme  before  the  court  opon  a  role  nisi  to 
enter  a  nonsuit.  The  ground  of  motion  was  that  the  words  (in  slander) 
proved  upon  the  trial  were  not  actionable. 

Two  points  were  discussed  upon  the  motion :  one,-  whether  the  words 
were  actionable  or  not ;  and  the  other,  whether  this  was  properly  a 
ground  of  nonsuit. 

The  declaration  stated  that  the  plaiutilT  was  clerk  to  an  incorporated 
company,  called  the  Birmingham  and  StafTordshire  Gas  Light  Company, 
and  had  behaved  himself  as  such  with  great  propriety,  and  thereby 
acqnired,  and  was  daily  acquiring,  great  gains ;  but  that  the  defendant, 
to  cause  it  to  be  believed  that  he  was  unfit  to  hold  his  situation,  and  an 
improper  person  to  be  employed  by  the  company,  and  to  cause  him  to 
be  deprived  of  his  sitoation,  spoke  the  words  complained  of  in  the 
declaration,  viz. :  "Yon  are  a  fellow,  a  di^race  to  the  town,  unfit  to 
hold  your  sitoation,  for  your  conduct  with  whores.  I  will  have  you  in 
the  '  Ai^s.'  Yon  have  bought  up  all  the  copies  of  the  '  Argus,'  know- 
ing you  have  been  exposed.  You  may  drown  yourself,  for  you  are  not 
fit  to  live,  and  are  a  di^prace  to  the  sitoation  you  bold." 

The  objection  to  maintaining  an  action  upon  these  words  is,  that  ft 
is  only  on  the  ground  of  the  pbuntiff  being  clerk  to  the  company  that 
they  can  be  actionable ;  that  it  is  not  alleged  that  they  are  spoken  of 
him  in  reference  to  his  character  or  conduct  as  clerk ;  that  they  do  not, 
tmm  their  tenor,  import  that  they  were  spoken  with  any  such  reference ; 
that  they  do  not  impute  to  him  the  want  of  any  qualification  such  as  a 
clerk  ooght  to  have,  or  any  miscondnct  which  would  make  him  unfit  to 
discharge  faithfully  and  correctly  all  the  duties  of  such  a  clerk. 

The  plaintifT  relied  on  the  rule  laid  down  by  De  Grey,  C.  J.,  in 
Onslow  V.  Home,*  "  that  words  are  actionable  when  spoken  of  one  in 
an  office  of  profit,  which  may  probably  occasion  the  loss  of  his  office ; 
or  when  spoken  of  persons  touching  tbelr  respective  professions,  trades, 
and  business,  and  do  or  may  probably  tend  to  their  damage."    The 

.   I  Onlytlieopillionof  thaconrtugiren.  — Ed.  ■  S  Wila.  177. 
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8i.me  case  ocean  Id  Sir  Wm.  Bl  Bep.  7SS,  and  there  the  nile  is  ex- 
pressed to  be,  "  if  the  words  be  of  probable  ill  consequence  to  a  person 
in  a  trade  or  profession,  or  an  office."  * 

The  objection  to  the  mle,  as  expressed  in  both  reports,  appears  to 
ne  to  be,  that  the  words  "  probably  "  and  "  probable  "  are  loo  indeflnilc 
and  loose,  and  nnless  they  are  considered  as  equivalent  to  "having 
a  natural  tendency  to,"  and  are  confined  within  the  limits,  I  bare 
expressed  in  stating  the  defendant's  objections,  of  showing  the  want  of 
some  necesBU'y  qualification,  or  some  misconduct  in  the  office,  it  goes 
beyond  what  the  authorities  warrant. 

Every  anthority  which  I  have  been  able  to  find,  either  shows  the 
want  of  some  general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or 
connects  the  imputation  with  the  pIaLntiS"a  office,  trade,  or  business. 
As  at  present  advised,  therefore,  I  am  of  opinion  that  the  charge 
proved  in  this  case  is  not  actionable,  because  the  imputation  it  contains 
does  not  imply  the  want  of  anj'  of  those  qualities  which  a  clerk  ought 
to  possess,  and  because  the  imputatioD  has  no  reference  to  his  conduct 
as  clerk.  I  say  as  at  present  advised,  for  the  reason  which  I  am  about 
to  state. 

The  next  question  is,  whether  this  is  properly  a  ground  of  nonsuit; 
and  I  am  of  opinion  that,  under  the  circumstances  of  this  case,  it  ia 
not.  The  words  proved  are  nearly  all  the  words  which  the  first  count 
contains ;  and  if  the  woi'ds  proved  are  not  actionable,  none  of  the  other 
words  contained  in  that  count  are.  When  the  general  issue  is  pleaded 
to  a  count,  it  puts  in  issue  to  be  tried  by  the  Jury  the  question,  whether 
the  facts  stated  in  that  count  exist  The  legsl  effect  of  those  facta, 
whether  the;  constitute  a  cause  of  action  or  not,  is  not  properly  in  qnea 
tion.  The  proper  mode  to  bring  that  legal  effect  into  consideration  is, 
before  trial,  to  demur ;  after  trial,  to  move  in  arrest  of  judgment.  The 
duty  of  the  Judge,  under  whose  direction  the  jury  try  questions  of  fact, 
is  not  to  consider  whether  the  facts  charged  give  a  ground  of  action, 
but  to  assist  the  jury  in  matters  of  law,  whidi  may  arise  upon  the  trial 
of  those  facts. 

As  the  defendant,  tlierefore,  in  this  case  puts  in  issue  the  allegations 
in  the  declaration,  and  those  allegationa  were  proved  upon  tlie  trial, 
we  are  of  opinion  that  the  rule  for  a  nonsuit  ought  to  be  discharged; 
and,  notwittistanding  the  lapse  of  time,  that  there  ought  to  be  a  rule 
nisi  to  arrest  the  Judgment,  if  the  defendant  be  advised  to  take  such 
rule.  Jivle  ditcAarged.* 

•  "  Ws  think  that  the  rale  m  to  words  ipoken  rf  ft  man  in  Ui  office  or  tnde  n  irat 
necesMfilf  coDnned  to  office*  uid  tndei  oT  tha  MtnTs  and  dntiea  of  which  the  tnurt 
can  bkke  judicial  notice.  Tha  only  limiUtioa  of  which  ws  am  twue  is,  that  it  doM 
not  apply  to  itlegnl  ollingt."  —  Per  Chakhbll,  B.,  in  Foulger  a.  Neweoml^  L  R.  S 
Ex.  827,  >aO.  —  Ed. 

*  Alexander  v.  Angle,  I  Cr.  4  J.  Hi;  Blbley  b.  Tomlini,  t  Tjrwii.  M;  Doytty  ■. 
Robrna,  S  B.  N.  C.  SSS;  Brayne  v.  Cooper,  G  H.  &  W.  S4fl;  James  t>.  Brook,  S  Q.  & 
,;  UunuceynHollowav,  [IS01]1IQ.B.M1;  BogB  ».  Dainh,9Paitai(Ala.),  Ul;  Orami. 
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ATRE  V.  CRAVEN. 

Ik  the  Emo's  Bench,  Michaelmas  Tbrh,  1834. 

IRepcHed  in  2  Adelphut  fi-  EU,t,  a.] 

Action  for  slander.  The  declaration  alleged  that  the  defendant  la 
the  hearing  of  divers  per&one  uttered  words  (setting  them  forth)  which 
imputed  adultery  to  the  plaintiff,  a  medical  man.^  On  the  trial,  before 
Taunton,  J.,  at  the  York  Bpring  asaizes,  in  this  year,  a  verdict  was 
found  for  the  plaintiff. 

In  Easter  term  last,  Alexander  obtained  a  mie  calling  on  the  pltdn- 
tiff  to  show  canse  why  the  Judgment  should  not  be  arrested. 

F.  PoUodi,  Wightman,  and  RairtM,  showed  cause. 

Out.  adv.  vuit. 

LoHD  Denuah,  C.  J.,  in  this  term  (Nov.  24th),  delivered  the  Judg- 
ment of  the  court. 

There  are  obvious  and  very  good  reasons  for  the  jealousy  with  which 
the  courts  have  always  regarded  actions  of  slander,  particularly  those 
in  which  do  indictable  offence  has  been  imputed ;  but  here  the  plaintiff 
Btates  the  grievance  as  affecting  him  in  his  business,  ofBce,  or  profes- 
sion, without  chai^ng  that  any  actual  damage  has  accrued  to  him 
from  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  lei^th  which  can  hardly  fail 
to  excit«  surprise ;  a  clergyman  having  ffuled  to  obtain  redress  for  the 
imputation  of  adultery ;  *  and  a  school -mistress  having  been  declared 
incompetent  to  maintain  an  action  for  a  charge  of  prostitution.*  Such 
words  were  undeniably  calculated  to  injure  the  success  of  the  plaintiffs 
in  their  several  professions,  but,  not  being  applicable  to  their  conduct 
therein,  no  action  lay. 

The  doctrine  to  be  deduced  from  the  older  oases  was  recently  laid 
down,  after  a  full  discussion,  by  Mr.  Baron  Bayley,  in  Lnmby  v.  Ail- 
day:  "  Every  authority  which  I  have  been  able  to  find,  either  shows 
the  want  of  some  general  requisite,  as  honesty,  capacity,  fidelity, 
Ac.,  or  connects  the  imputation  with  the  plaintiff's  office,  trade,  or 
bosinesB." 

In  that  case,  accordingly,  where  a  verdict  had  been  recovered  by  the 
clerk  of  a  gas  company,  on  a  declaration  alleging  that  the  defendant, 
wisbing  to  cause  it  to  be  believed  Uiat  the  plaintiff  was  unfit  to  hold 
bis  situation,  and  to  canse  hiip  to  be  deprived  of  it,  had  said  to  tiim, 

FnoUin,  SBUcU.  43;  Back  r.  Hcns;^,  SI  Me. 568 ;  Oaklayv.  Farriiigton,  1  Jobna.  Cu. 
139;  Tan  TuMl  «.  Opron,  1  D«a.  360;  Ireland  v.  HcGirriih,  1  Suidf.  166;  Chomlej  «. 
WaUon,  [190T]  Vict.  L.  E.  60S  Accord. 

Compare  Ware  v.  Clowney,  ii  Ala.  707i  Batler  v.  Ho««s,  7  Csl.  87)  FowIm  « 
Bowen,  SON.  Y.  30.— Ed. 

1  The  itatemcnt  in  abridged,  and  the  argnmenti  are  omitted.  —  Ed. 

•  PaiTRt  V.  Carpenter,  Noy,  M  ;  Cro.  El.  802  •.  0. 

•  ftrTwiwJen,  J.,  in  Whartonn  Brook,  1  Vent  21. 
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''  YoQ  are  anflt  to  hold  your  Bitaation,"  and  then  imputed  mcoatinenoe 
as  the  reafion  of  his  anfltnees,  the  Court  of  Exchequer  thought  the 
Judgment  ought  to  be  arrested. 

In  the  present  case,  much  doubt  was  entertained  whether  the  words 
were  not  actionable  within  the  rule  Just  adverted  to.  For,  being  laid 
as  spoken  of  the  plaintifT  as  a  physician,  in  which  character  be  mn; 
have  opportunitieB  of  abusing  the  confidence  reposed  in  him,  to  commit 
acts  of  criminal  converBation,  the  statement  most  be  thought  laige 
enough  to  admit  such  proof  to  be  adduced  on  the  trial,  In  which  case 
the  neceasary  proof  would  be  presumed  to  have  been  given,  and  the 
Judgment  ought  not  to  be  arrested.  But,  after  full  examination  of  the 
authorities,  we  think  that,  in  actions  of  this  nature,  the  declaraUoQ 
ought  not  merely  to  state  that  such  scandalous  conduct  was  imputed 
to  the  plaintiO  in  bis  profession,  but  also  to  set  forth  In  what  manaer 
it  was  connected  by  the  speaker  with  that  profession.  For  this  defect 
the  Judgment  must  be  arrested.  Suit  abaoivte} 


GALLWEY  V.  MARSHALL. 

In  tbe  Exchequzb,  Ueceubkr  6,  1853. 
[Beported  in  9  Excit^ver  Reporti,  391.] 

The  declaration  stated  that  the  defendant  in  conversation  imputed 
ineontinency  to  the  plaintiff,  who  was  in  holy  orders  as  a  clergyman  of 
the  Church  of  England. 

Demurrer  and  Joinder  therein. 

The  judgment  of  the  court  was  now  delivered  by 

Pollock,  C.  B.  (After  stating  the  pleadings,  his  Lord^ip  pro- 
ceeded :)  We  should  have  had  no  doubt  in  the  present  case  of  the 
plaintiff's  right  to  recover,  if  tbe  declaration  had  averred  that  Uie 
plaintiff  was  beneficed,  or  was  in  the  actual  receipt  of  professioDal 
temporal  emolument,  aB  a  preacher,  lecturer,  or  the  like,  at  tbe  time  of 
the  speaking  of  the  words,  as  the  charge,  if  true,  would  have  beeo  > 
cauBe  of  deprivation  of  the  benefice  in  the  first  case,  and  also  of 
degradation  from  orders,  and  consequently  of  the  loss  of  tbe  emolu- 
ments in  tbe  other  cases.  This  point  was  decided  in  Dr.  Sibthorpe's 
Case,'  Dod  v.  Robinson,*  in  effect  overruling  the  case  relied  upon  for 
the  defendant,  Parrat  v.  Carpenter ;  *  in  which  case  the  court  held  that 
the  slander  was  examinable  in  the  spiritual  court  only  ;  and  tbe  reason 
assigned  in  Dod  v.  Robinson  is,  that  the  matter  charged  is  good  cause 
to  have  him  degraded,  whereby  he  should  lose  his  freehold,  which  is  a 
temporal  damage  to  him.    And  tbe  reason  given  in  1  Roll.  Abr.  ii 

1  8«e  MoruH  o.  Broidci,  151  Hub.  GOT,  670.  —  Ed. 

'  W.  JoDM,  3M.  *  AL  S8  i  S^.  4»  a  c.  «  Oro.  EL  fiOl 
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that  he  could  have  temporal  damage  by  the  speaking  of  slander.  To 
the  same  effect  is  the  dictum  of  .Lord  Holt,  as  to  an  impntation  of  a 
want  of  learning  being  actionable,  in  Coxeter  v.  Parsons.'  Id  the  cuse 
of  Dod  V.  Robinson,'  the  words  imputed  to  the  ptaintiff  not  only  in- 
continence, but  (^reaching  false  doctrine,  both  of  which  were  causes  of 
degradation,  and  consequently  of  deprivation  i  and  the  latter  charge 
implied  misconduct  in  hia  office.  But  we  think  it  clear  that  the  charge 
of  incontinence  made  against  a  beneficed  dei^yman,  and  alleged  to 
have  been  committed  whilst  he  is  beneficed,  is  of  that  nature  that 
necessarily  tends  to  do  him  injury  in  bis  professional  character,  and  to 
endanger  him  in  the  enjoyment  of  his  office  of  parson,  and  is  therefore 
actionable.*  In  this  respect,  the  charge  differs  from  that  which  was 
the  subject  of  the  second  count  in  tlie  case  of  Femberton  v.  Colls.^ 

But  In  the  absence  of  any  averment  of  the  plaintiff  having  any  office 
or  employment  of  temporal  profit,  we  are  not  aatiefted  that  this  action 
will  lie.  There  is  no  authority  to  be  found  that  we  are  aware  of,  in 
support  of  the  position  that  it  will,  where  there  is  no  actual  damage ; 
and  we  ought  not  to  extend  the  limits  of  actions  of  this  nature  beyond 
those  laid  down  by  our  predecessors.  The  words  arc  actionable  in  the 
spiritual  court,  as  they  import  incontinency,  and  incontinency  may  be 
punished  there,  and  there  only  ;  and  if  the  plaintiff  be  in  orders  merely, 
and  not  being  Injured  in  respect  of  temporal  proGt,  the  only  remedy 
appears  to  be  In  the  ecclesiastical  court 

If  mcontinence  was  a  crime  punishable  by  temporal  punishments, 
the  words  B|>oken  miglit  fall  witbin  tlie  ordinary  rule,  tliat  words  are 
actionable  which  charge  an  offence  liable  to  temporal  piinishment.  But 
the  Btatnte  1  Hen.  VII.  c.  4,  gives  Jurisdiction  to  punish  incontinence 
in  ecclesiastics  to  the  archbishop,  bishops,  and  ordinaries  only.  The 
Cteigy  Discipline  Act,  S  &i  Vict. c.  86,  does  not  make  such  an  offence 
punishable  by  temporal  punishment.  Both  of  these  statutes  are  for 
giving  additional  power  to  ecclesiastical  tribunals  only. 

We  therefore  think  that  we  ought  to  hold  that  the  action  will  not  lie. 

Flatt,  B.,  added.  I  must  own  that  during  the  argument  I  enter- 
tained considerable  doubt  on  the  subject.  Incontinency  is  a  sufficient 
ground  for  deprivation  a  benejicio  or  a&  officio,  the  latter  being  appli- 
cable to  the  case  of  an  incontinent  clerk  in  orders  merely,  and  without 
a  benefice.  It  therefore  seemed  to  me,  that  if  the  offence  Imputed  was, 
if  true,  a  sufficient  ground  for  depriving  the  clergyman  of  his  status  as 

'  1  Ld.  Riy.  423,  1  Salk.  692.  *  Al.  (13,  Sty.  49. 

•  Bishop  of  NoiT-ieh  b.  Pritket,  Cro.  Eli*.  1  (Heterodoiy  in  wligioii)  ;  Payna  v. 
B«ninorris,  1  Lcr.  248  (Incantinence)  ;  Pop«  v.  Ramsey,  1  Keb.  542  {KuaTe,  Ac)  ; 
Cluddock  v.  Brif^,  iaHua.S4T(DnuikeiiQ«s];  BUchi«  i.  Widener,  5S  N.  J.  290;  Dema- 
TBJt  «,  Hsring,  8  Cow,  76  (Ineontinencal;  Potter  b.  N.  Y.  Journal,  68  N.  Y.  Ap.  Djv.  08; 
Ha.rDcr  v.  Covdan,  ST  Oh.  St.  £92  ( Drunken ne>i>);  HcHillan  v.  Birch,  1  Biimer,  ITS 
(DruDkeancu);  Starr  s.  Gardner,  8  Up.  Can.  Q.  B.  O.  S.  613  <IacoatiaeDce];  but  see, 
eomiro.  Breeze  r.  Sails,  93  Up.  Can.  Q.  B.  M  (Incontl Denes)  Accord. 

Psmt  «.  Carpenter,  Cro.  El.  fiOS;  Nicholaon  «.  Lyna,  Cro.  £1.  M;  Anon.,  Sly.  49  Con- 
tra. —  Ed. 
*  10  Q.  B.  Ml. 
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Mch,  the  slaader  would  be  Mtionable  per  le,  inssmiich  as  the  degrada- 
tioQ  from  his  order  would  be  a  temporjil  damage,  if  Itie  slander  bad 
been  of  a  barrister,  imputing  to  him  sucb  misconduct  bb  would  justif; 
his  being  disbarred,  it  might  be  a  good  cause  of  action  against  the 
slanderer,  although  the  slandered  person  never  held  a  brief,  or  bis 
profits  were  merely  honorary.  Other  iostances  may  be  readily  sug- 
gested ;  but  I  do  Qot  feel  so  strong  upon  tbe  point  as  to  induce  me  to 
differ  from  the  other  members  of  the  court. 

JadgmetU  for  the  d^&idead 


JONES  V.   LITTLER. 

Ik  the  Excbeqder,  Jan0ahe  16,  1841. 

{RtpotUd  in  7  Mttion  f-  WtUby,  433.] 

Sl&kdeb.  The  declaration  stated  that  the  plaintiff  was  a  brewer, 
and  that  the  defendant  falsely  and  maliciously  spoke  and  published  of 
and  concerning  him  in  the  way  of  hie  trade  as  a  brewer  the  false, 
scandalous,  malicious,  and  defamatory  words  following:  "I'll" 
(meaning  that  he,  the  defendant,  would)  "  bet  £5  to  £1,  that  Mr. 
Jones"  (meaning  the  plaintifT)  "was  in  a  eponging-honse  for  debt 
within  the  last  fortnight,  and  I  can  produce  tbe  man  who  locked  him 
np ;  the  man  told  me  so  himself."  Whereupon  the  said  Hemry  F;e 
then  asked  the  defendant,  "Do  you  mean  to  say  that  Mr.  Jones, 
brewer,  of  Rose  Hill"  (meaning  and  describing  the  plaintiff),  "hss 
been  In  n  sponging-house  within  this  last  fortnight  for  debt?"  sod 
thereupon  the  defendant  then  replied  to  the  said  Henry- Pye,  and  the 
said  other  persons  then  present,  *'  Yes,  I  do." 

The  jury  having  returned  a  verdict  for  tbe  plaintiff,  the  court 
granted  a  rule  to  show  cause  why  there  should  not  be  a  new  tnat,  on 
a  suggestion  that  the  learned  judge  ought  to  have  left  it  as  a  questioa 
to  the  Jury  whether  the  words  were  spoken  of  tba  plaintiff  in  tbe  way 
of  his  trade,  and  did  not. 

Parke,  B.  It  Is  quite  clear  that  this  rule  ought  to  be  discharged, 
for  the  only  ground  on  which  it  was  granted  has  failed,  inasmuch  as 
ihe  learned  judge  did  leave  tlie  question  to  the  Jury,  whetlier  the 
words  were  spoken  of  the  plaintiff  in  his  trade ;  and,  indeed,  it  ia 
plain  that  the  words  were  so  used,  from  tbe  fact  that  in  the  convei^ 
sation  in  question  the  plaintiff  was  spoken  of  as  a  brewer.  Indepen- 
dently of  that,  however,  and  even  if  they  were  spoken  of  him  in  bii 
private  character,  I  think  the  case  of  Stanton  v.  Smith '  is  an  authority 
to  show  that  the  words  would  have  been  actionable,  because  Ihey 
must  necessarily  affect  him  in  bis  trade.    It  is  there  said,  "  We  wer« 

1  3  ixL  Bajin.  ItSO. 
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oil  of  Opinion  that  sacli  irords  apoken  of  a  tr&deBin&D  mnst  greatly 
lesaea  the  credit  of  «  tradesman,  and  be  very  prejudicial  to  him,  and 
therefore  that  they  were  aotionsble."  That  cose  ie  distingnisbable 
from  Ayre  v.  Craven  and  Doyley  v.  Roberts.^  In  the  latter  of  those 
cases  the  worda  were  not  spoken  of  the  plaintiff  in  his  buBinees  of 
an  attorney ;  and  in  the  former  it  did  not  appear  in  what  manner  the 
immorality  was  coonected  with  the  plaintiffs  profession  of  a  physi- 
cian ;  and  it  was  possible  that  sucli  imputations  of  incorrect  conduct, 
oat  of  the  line  of  their  respective  professions,  might  not  injure  their 
professional  characters.  Bat  this  case  is  distingnishable,  because 
here  the  imputation  ia  that  of  insolvency,  which  must  be  injarioos; 
for  if  a  tradesman  be  incapable  of  pa3ring  all  his  debts,  whether  in  or 
out  of  trade,  his  credit  as  a  tradesman,  which  depends  on  his  general 
solvency,  must  be  injnred.  The  case  of  Stanton  v.  Smith,  as  it 
appears  to  me,  is  good  taw,  notwithstanding  tJie  observations  of 
Coltman,  J.,  in  Doyley  v.  Boberts. 
Aldeksom  and  Bolfe,  BB.,  concurred.  Svle  discharged,' 


SEGOR  V.   HARRIS. 

Sdpbexe  Coubt,  New  York,  Seftehbeb,  1854. 

[Stporltd  IR  18  Barbour,  426.] 

HonoN  by  the  plaintiff  for  a  new  trial,  npon  a  bill  of  exceptions. 

F.  U.  Fenno,  for  the  plaintiff.     W.  B,  Hawea,  for  the  defendant. 

Masok,  J.  This  is  an  action  for  slander.  Upon  the  trial  of  the 
cause  the  plaintiff  proved  tbe  following  words,  which  were  also  alleged 
in  the  complaint:  "Doctor  Secor  killed  my  children."  "He  gave 
tliem  teaspoonful  doses  of  calomel,  and  tJiey  died."  "Dr.  Secor 
gave  them  teaspoonful  doses  of  calomel,  and  it  killed  them ;  they  did 
not  live  long  after  they  took  it.  They  died  right  off,  —  the  same 
day."  The  plaintiff  was  proved  to  be  a  practising  physician,  and  the 
evidence  shows  that  he  had  practised  in  the  defendant's  family,  and 
had  prescribed  for  the  defendant's  children,  and  that  the  words  were 
spoken  of  him  in  his  character  of  a  physician.  The  plaintiff  claimed 
that  the  words  were  actionable,  and  that  he  was  entitled  to  have  this 
branch  of  the  case,  npon  the  words,  submitted  to  the  jury.  The 
jndge  at  the  circnit  held  that  the  words  were  not  actionable,  and 

1  S  BiDg.  K.  Ca.  8S6. 

•  Kempo'i  C«se,  Dy.  72,  pi.  «,  AmeB,  Caa.  Torts  (Irt  ed.),  708  and  n.  1 ;  Stanton  r 
Smith,  2  IA.  R&7. 1480;  Bran  *.  Smith,  13  C.  a  A96;  TraTnor  v.  Sieloff,  t»  Hiun.  ISO; 
Sinioai  v.  Bsrtiham,  103  Uich.  189;  Darii  v.  Kuff,  ChMTCa,  IT  Accord. 

Barnes  v.  Trandy,  81  Mo.  381 ;  Redvay  n.  Gray,  81  Tt  392  Contra. 

Sw  Bell  V.  Thatcher,  Freem.  879;  Bryant  ».  Loiton,  11  Moo.  3M;  Taykrv 
Charcb,  1  E.  D.  Smith,  287;  Fowlei  e.  Boireu,  SON.  Y.  20. —  Ed. 
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took  them  from  the  consideration  of  the  ]iii7-  These  words,  spoken 
of  the  plaintiff  as  a  physician,  are  actionable  per  se,  whatever  may 
be  aaid  upon  the  question,  whether  they  impute  a  cruninal  offence. 
They  do  not  impute  a  criminal  offence,  unless  there  ia  evidence,  aria* 
tng  from  t)ie  quantity  of  the  calomel  which  the  defendant  alleged  that 
the  plaintiff  gave  these  children,  from  which  a  Jury  would  be  justiGed 
in  finding  an  intention  to  kill  them.  One  of  them  was  three  years  of 
age,  and  the  other  one  year  and  a  half.  If  the  natural  result,  which 
should  reasonably  be  expected  from  feeding  children  of  such  tender 
years  fall  teaspoon  doses  of  calomel,  would  be  certain  death,  then  it 
is  not  a  forced  construction  of  the  woMs  to  say  that  the  defendant 
intended  to  charge  the  plaintiff  with  an  intention  to  kill  these  children, 
in  giving  them  such  doses.  It  is  not  necessary,  however,  to  say  that 
the  Judge  should  have  submitted  this  case  to  the  jury  upon  the  ques- 
tion, whether  the  defendant  did  not  intend  to  impute  to  the  plaintiff, 
by  these  words,  a  criminal  offence.  I  am  quite  inclined  to  think, 
however,  that  had  the  judge  submitted  the  case  to  the  jury  upon  the 
imputation  of  a  criminal  intent  in  these  words,  and  had  the  jury  found 
that  such  intent  was  imputed,  we  should  not  be  justified  in  setting 
aside  their  verdict.  It  is  not  necessary,  however,  to  place  the  case 
upon  this  ground ;  for  it  is  certainly  slanderous  to  say  of  a  physician 
that  he  killed  these  children  of  such  tender  years,  by  giving  tbem 
teaepoonful  doses  of  calomel.  The  charge,  to  say  the  least,  imports 
such  a  total  ignorance  of  his  profession  as  to  destroy  all  confidcDce 
in  the  physiciau.  It  is  a  disgrace  to  a  physician  to  have  it  believed 
that  he  is  so  ignorant  of  this  most  familiar  and  common  medicine,  as 
to  give  such  quantities  thereof  to  such  young  children.  The  law  is 
well  settled  that  words  published  of  a  physician,  falsely  imputing  to 
him  general  ignorance  or  want  of  skill  in  his  profession,  are  acitonsble, 
in  themselves,  on  the  ground  of  presumed  damage.  Starkie  on  Slan- 
der, 100,  110,  115,  10,  12;  Martyn  v.  Burlings ;' Bacon's  Abr.  UUe 
Slander,  B  ;  Wataon  «.  Van  Deriash  ; '  Tatler  v.  Alwin  ; '  Smith  c. 
Taylor;*  Sumner  v.  Utiey.*  I  am  aware  that  it  was  held,  in  the 
case  of  Foe  v.  Mondford,'  that  it  is  not  actionable  to  say  of  a  physi- 
cian, >*  He  hath  killed  a  patient  with  physic ; "  and  that,  upon  the 
strength  of  the  authority  of  that  case,  it  was  decided  in  this  court  in 
Foot  V.  Brown,*  that  it  was  not  actionable  to  say  of  an  attorney  or 
coansellor,  when  speaking  of  a  particular  suit,  "  He  knows  nothing 
about  the  suit ;  he  .will  lead  you  on  until  he  has  undone  yon."  These 
cases  are  not  sound.  The  case  of  Poe  v.  Mondford  is  repudiated  in 
Bacon's  Abr.  as  authority,  and  cases  are  referred  to  as  holding  a 
contraiy  doctrine  (vol.  ix.  pages  49,  50).  The  cases  of  Poe  v.  Mond- 
ford, and  of  Foot  v.  Brown,  were  reviewed  by  the  Supreme  Court  of 
Connecticut,  in  the  case  of  Sumner  v.  Utley,*  with  roost  distinguished 

1  Cro.  Eliz.  68B.  »  Hetl,  W.  »  11  Mod.  E.  821. 

*  1  Hew  R.  199.  »  7  Conn.  R.  267.  •  Cro.  EL  (120. 

*  8  Johns.  84.  ■  7  Coon.  B.  267. 
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ability,  and  tlie  doctrine  of  those  cases  repudiated.  In  the  lattei 
case  it  is  distinctly  held,  that  words  are  actionable  in  themselves, 
irbich  charge  a  physician  with  ifi;norance  or  want  of  skill  in  bis  treat- 
ment of  a  particular  patient,  if  the  charge  be  such  as  imports  gross 
ignorance  or  unakilfulness.  To  the  same  effect  is  the  case  of  John- 
son  V.  Bobertson,'  where  it  was  held  that  the  following  words  spoken 
of  a  physician  in  regard  to  bis  treatment  of  a  particular  case,  "  He 
killed  the  child  by  giving  it  too  much  calomel,"  are  actionable  in 
themselves ;  and  such  is  the  case  of  Tutler  f .  Alwin,^  where  it  was 
held  to  be  actionable  to  say  of  an  apothecary,  that  "he  killed  a  p*- 
tient  with  physic."  See  ^so  3  Wilson's  R.  186 ;  Bacon's  Abr.  title 
Slander,  letter  B,  2,  vol.  ix.  page  49  (Bout.  ed.).  The  cases  of  Foe 
ff.  Mondford  and  Foot  v.  Brown  have  been  repudiated  by  the  highest 
judicial  tribunal  in  two  of  the  American  States,  while  the  case  of  Poe  v. 
Mondford  seems  to  have  been  repudiated  in  England ;  and  I  agree  with 
Clinch,  J.,  that  the  reason  upon  which  tfaat  case  is  decided  is  not  ap- 
parent. I  do  not  go  the  length  to  say  that  falsehood  may  not  be  spoken 
of  a  physician's  practice,  in  a  particular  case,  without  subjecting  the 
party  to  this  action.  A  physiciau  may  mistake  the  symptoms  of  a  par 
tient,  or  may  misjudge  as  to  the  nature  of  his  disease,  and  even  as  to  the 
powers  of  medicine,  and  yet  his  error  may  be  of  that  pardonable  kind 
that  will  do  him  no  essential  prejudice,  because  it  is  rather  a  proof  of 
human  imperfection  tfaan  of  culpable  ignorance  or  unskilfiilness ;  and 
where  charges  are  made  against  a  physician  that  fall  within  this  class 
of  cases,  they  are  not  actionable,  without  proof  of  special  damagea.* 
7  Conn.  R.  257.  It  is  equally  true,  that  a  single  act  of  a  physician 
may  evince  gross  ignorance,  and  such  a  total  want  of  skill,  as  wilt 
not  ful  to  injure  his  reputation,  and  deprive  him  of  general  confi- 
dence. When  such  a  charge  is  made  against  a  pbysician^the  words 
are  actionable  per  se.  7  Conn.  R.  257.  The  rule  may  be  laid  down 
aa  a  general  one  that,  when  the  charge  implies  gross  ignorance  and 
unskilfulnesB  in  his  profession,  the  words  are  actionable  per  se.  This 
is  upon  the  ground  that  the  law  presumes  damage  to  residt,  from  the 
very  nature  of  the  charge.  The  law  in  such  a  case  lays  aside  its 
usual  strictnesa ;  for  when  the  presumption  of  damage  is  violent,  and 
the  difficulty  of  proving  it  is  considerable,  the  law  supplies  the  de- 
feet,  and,  by  converting  presumption  into  proof,  secures  the  charac- 
ter of  the  sufferer  from  the  misery  of  delay,  and  enables  him  at  once 
to  face  the  calumny  in  open  court  Storkie  on  Slander,  581.  It 
was  well  said  by  the  learned  Chief  Justice  Hosmer,  in  Sumner  v. 
Utiey,*  that,  "  As  a  general  principle,  it  can  never  be  admitted  that 
the  practice  of  a  physician  or  surgeon  in  a  particular  case  may  be 
calumniated  with  impunity,  nnless  special  damage  is  shown.     By  con- 

»  8  Porter'a  R.  488.  »  11  Mod.  R.  221. 

■  Sumner  V.  Dtle;, 7  Conn.  257 ;  Gsitd.  Seidell,  S  Bnh  416;  Bodffen  p.  Eline,  Ca 
Um.  SOS ;  Lynds  v.  Johnson,  89  Una,  S  Accord.  —  Ed, 
*  7  Conn.  2S7. 
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fining  tbe  slander  to  partdcnlan,  &  man  may  Aqb  be  rained  in  det^ 
A  calumniator  might  follow  the  track  of  the  plaintiff,  and  begin  by 
falsely  ascribing  to  a  physician  the  killing  of  three  persons  by  mi^ 
management,  and  then,  the  mistaking  of  an  artery  for  a  vein,  and 
tfana  might  proceed  to  misrepresent  every  single  case  of  his  practice) 
nntil  hie  reputation  should  be  blasted  beyond  remedy.  Instead  of 
murdering  character  by  one  stroke,  the  victim  would  be  cut  sacces- 
rively  in  pieces,  and  the  only  difference  would  consist  in  the  manner 
of  effecting  the  same  result."  It  is  true,  sa  was  said  by  tbe 
learned  Chief  Jastice  Hosmer  in  that  case,  the  redress  proposed,  on 
the  proof  of  special  dami^e,  is  inadequate  to  each  a  case.  Mndi 
time  may  elapse  before  the  fact  of  damage  admits  of  any  evidence; 
and  then  the  proof  will  always  fall  short  of  the  mischief.  In  the 
mean  time  the  reputation  of  the  calumniated  person  languishes  and 
dies ;  and  hence,  as  we  have  before  said,  the  presumption  of  damage 
being  violent,  and  the  difficulty  of  proving  it  considerable,  tbe  law 
suppUes  the  defect  by  converting  presumption  of  damage  into  proof: 
Starkie  on  Slander,  581 ;  in  other  words,  the  law  presumes  that  dam- 
ages result  from  the  speaking  of  the  words.  In  tbe  case  unda 
consideration,  tiie  words  proved  impute  to  the  plaintiff  eoch  gross 
ignorance  of  his  profession,  if  nothing  more,  as  would  be  calculated 
to  destroy  his  character  wherever  the  chaise  should  be  credited. 
It  would  be  calculated  to  make  all  men  speak  oat  and  say,  as  did 
the  witness  Richard  Morris,  "  that  It  was  outrageous,  and  the  plain- 
tiff ought  not  to  be  permitted  to  practise."  The  law  will  therefore 
presume  damages  to  result  from  the  speaking  of  the  words,  and 
consequently  hold  the  words  actionable  in  themselves.  The  jndge  at 
tbe  circuit  erred  in  taking  this  branch  of  the  case  from  the  considera- 
tion of  the  jury,  and  a  new  trial  must  be  granted ;  costs  to  abide  the 
event  of  the  action. 

Criffkn,  J.,  concurred.     Shankland,  J.,  dissented. 

New  trud  grantiA} 

1  Jahnaon  «.  BobtTWrn,  S  Fort.  (Ala.)  48S;  Sumnar  t.  UUaf,  7  CanD.  S57;  LoTejor  *. 
Wbltcamb,  171  Uui.  MS;  Freiningsr  c.  Hoon,  SE  N.  J.  aSS;  H&ttic«  v.  Wilcox,  I4TN.T. 
eU;  Enig  IF.  Pita«,  1B3  N.  T.  lU;  163  K.  T.  flOO;  Ljnda  v.  jDhruon,  38  Hun,  U;  H«(- 
lingiwonhEF.  Spectator  Co.,  49  N.'T.Ap.  Div.  IS;  Mclntjra  •.  Weinert,  IBB  P>.  U;  Rol- 
lindE.  Flick,  ai3P>.S.lI;  GaaTrua  «.  Superior  Co.,  S9  Wis.  403  AihmrI.  SmWUmiiii. 
Vaadirluh,  Hetl.  Tl;  Edull  i>.  Ruuell,  4  H.  &  Gr.  1090. 

Foot  t.  Brown,  S  Johoi.  S4  Cowfni.  Sea  Camp  «.  Martin,  93  Conn.  B9)  Pntt  v.  PtoiiMr 
Co.,  3fi  Mian.  391. 

The  imputation  of.  miaconduct  in  an  office  of  honor  but  not  of  profit  iaactianabla  fvtt, 
Booth  V.  Arnold,  [ie9A]  1  Q.  B.  GTl;  Livingston  v.  McCartln,  [1907]  Vict.  L.  K.  U.  Bit 
tha  mla  ii  otharwiaa,  according  to  Alexander  *.  Janklna,  [IMS]  1  Q.  B.  7S7,  ■«  (o  tha  !■»■ 
pntalion  of  unflCnata  for  inch  an  office.  —  Ed. 
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SECTION  ni.  (conUnved.-) 

(e)  Wouw  iNPDTitia  a  Loithioxb  DitBAtii. 

TAYLOR  V.  PERKINS. 
Im  tbe  King's  Bench,  Uo-abt  Term,  1607. 
[Reported  in  Cnke,  Jamee,  144.] 
Action  for  these  words :  "  Thon  art  &  leprous  knare."    It  was  de- 
marred  upon  the  declaration,  because  the  derendant  conceived  an  at-tion 
lay  not  for  these  words.     But  upon  the  flrst  motion  all  the  court  held, 
that  the  action  well  lay,  for  they  are  as  well  actionable  as  if  he  had 
said,  "  Thou  wast  laid  of  the  pox."    Where/ore,  without  ai^uuient,  it 
was  adjudged  for  the  phiintiff. 


SMITH  V.  HOESON. 
Ik  the  Else's  Bbncb,  Thimitt  Tbbh,  1647. 
[litperUd  M  Stgh.  Iia] 
SiOTH,  an  innkeeper  in  Warwick,  brought  an  action  upon  the  caM 
against  Hobson  for  speaking  these  words :  '*  Colonel  Egerton  had  the 
French  pox,  and  hath  set  it  In  the  house"  (meaning  the  plaintiff's 
hoDse),  "  and  William  Smith  and  his  wife"  (meaning  the  plaintiff  and 
bis  wife)  "  have  it,  and  all  you."  Tbe  plaintiff  bath  a  verdict.  The 
defendant  moves  in  arrest  of  judgment,  and  for  cause  shows,  that  tbe 
words  are  not  actionable ;  for  the  words  are,  that  Colonel  f^erton  hath 
set  Uie  French  poz  in  the  bouse,  which  is  impossible ;  for  the  house 
oould  not  have  the  pox,  and  the  words,  "  William  Smith  and  his  wife 
have  It,"  shall  not  be  meant  that  they  have  the  pox,  but  the  house,  for 
that  is  the  next  antecedent  to  the  words,  to  which  thej  shall  refer. 
Boll,  J.,  held  the  words  here  actionable,  and  bid  tbe  plaintiff  take 
bis  Judgment,  if  cause  were  not  shown  to  the  contrary  Saturday  follow- 
ing.   Judgment  was  afterwards  given  accordingly.' 

1  Brook  c  Wife,  Cro.  El.  214;  Davtn  «.  Taylor,  Cro.  El.  M8[  Qarford  v.  Clark. 
Cro.  El.  SS7;  Hiller'a  Case,  Cro.  Ju.  480;  Crittai  «.  Harnnr,  Hob.  219;  Elj-ott  v. 
Bkgcn,  Sty.  2S3;  Manhsll  v.  ChickafI,  1  Sid.  50 ;  Comminft'ii  Caw,  2  Sid.  G:  Lynibn 
•.  Hocklay,  1  Lev.  205;  GrimeH  v.  LotbI,  T.  Ra;.  440 ;  CliftoQ  v.  Wella,  T.  Snj.  710; 
ThitGeld  v.  Po«d,  IS  Hod.  24B;  Bloodworth  «.  Ony,  7  M.  fc  O.  334;  Wation  c. 
HcCartiiy,  S  Qa.  ST;  Nicbols  *.  Qdt,  9  Ind.  SS;  McDonald  «.  Nngont,  133  lava,  atl ;  Iltl- 
•7a  v.  Ilmei  Co.,  47  La.  An.  334;  Goldannan  ff.  fitaanis,  T  Gnj,  181;  Williami  v.  HnUI. 
ndgt,  S3  Barb.  8H;  Hcwit  if.  Uuon,  34  How.  Pr.  368;  Upt«n  *.  Upton,  SI  Han,  IBI; 
SimpMa  V.  Prcu  Co^  33  N.  T.  Miic.  Rep.  338;  Kaacher  r.  Blinn,  39  Ohio  91.  82;  Irani  r. 
nald,  e  it.  I.  316  Jcmrd. 

Barrv.  Chappcl,  Ooldi.  13$;  Jamea  «,  Rutlech,  4R*p.  ITa;  Hunt  v.  Janet,  Cro.  Jac.4M; 
Calito'rd  «.  Knigbt,  Cro.  Jac.  tI4  Contra.  —  Ed. 
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TATLOR  r.  HAIi. 

Is  TBI  Kdig's  Behch,  Trinitt  Tebk,  1748, 

[Beporttd  iR  3  Strangt,  II89.] 

"Thk  Court  held  that  it  was  not  actionable  to  saj  the  plaintiff  had 

had  the  pox.     For  it  is  avoii^Dg  bim  for  fear  of  conta^on,  and  refusing 

to  keep  him  company,  that  is  the  legal  ootioii  of  damage ;  and  when 

be  is  cared,  those  inconveniences  will  not  attend  him.    And  judgment 

was  arreated.* 


"  GEORGE,  THE  (X)UNT  JOANNES,"  r.  BURT. 
SoPBiu  Judicial  Court  or  Massaghussits,  January  Terh,  186S. 

{Bepor1«l  in  «  Alltn,  33G,} 

Hoar,  J.*  The  dedaraUon  is  in  tort  for  slander,  by  orally  Imputing 
Insanity  to  the  plaintiff.  We  are  aware  of  no  authority  for  maintain- 
ing such  an  action,  without  the  avermeut  of  special  damage.  Tha 
authorities  upon  which  the  plaiuliff  relies  are  both  cases  of  libel.  The 
King  V.  HaiTe}','  Sonthwick  v.  Stevens.*  An  action  for  oral  slander, 
in  charging  the  plaintiff  with  disease,  has  been  confined  to  the  imputa- 
tion of  such  loathsome  and  infectious  maladies  as  would  make  him  an 
object  of  disgust  and  aversion,  and  baniab  him  from  human  society. 
We  believe  the  only  examples  which  adjudged  cases  furnish  are  of  the 
plague,  leprosy,  and  venereal  disorders. 

In  addition  to  this  vital  objection  in  matter  of  substance,  the  decla- 
ration fails  to  set  forth  the  supposed  cause  of  action  in  substantial 
conformity  with  the  requirements  of  the  statute ;  and  contains  many 
superfluous  allegations,  which  are  manifestly  irrelevant,  impertinent, 
and  scandalous.  Aj^eal  dumiated. 

>  Smith's  Ca«e,  N07,  16T;  Dntton  e.  Eaton,  At.  31;  CanUke  v.  Mapledoram,  2  T. 
R.  173  ;  Nichols  i>.  Gny,  2  lud.  8S;  Pike  r.  Van  Wonuer,  E  How.  Pr.  171 ;  Iniu 
r.  Field,  9  R.  I.  216  Ateord. 

Aiutin  E>.  White,  On.  £L  211;  Anon.  Ow.  Si ;  HobMa  v.  EndKn,  Sty.  IM,  HI 
Cbntra.  —  En.  ' 

*  Only  the  opinion  of  the  oonrt  is  pven.  —  Ed. 

•  S  B.  ft  C.  367.  «  10  Johna  44). 
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BBCT.  m.] 


DAVIES  V.   GARDINER. 

In  the  Common  Pleas,  Trinity  Tebbi,  IfidS. 

[Reporttd  in  Popham,  aS.'] 

An  action  apon  the  case  for  a.  Blander  waa  brought  by  Anne  Daries 
sgaiDst  JohD  Gardiner ;  That  whereoa  there  was  a  cotnmunic&tioa  of  a 
marriage  to  be  had  between  the  plaintiff  and  one  Anthony  Eluock,  the 
defendant,  to  the  intent  to  hinder  the  said  marriage,  Bflid  and  published 
that  there  waa  a  grocer  in  London  that  did  get  her  with  child,  and  that 
ehe  had  the  child  by  the  said  grocer,  whereby  she  lost  her  marrii^e. 
To  which  the  defendant  pleaded  not  guilty,  and  was  found  guilty  at  the 
assizes  at  Aylesbury,  to  the  dauit^e  of  200  marks.  And  now  it  was 
allied,  in  arrest  of  Judgment,  that  this  matter  appeareth  to  be  merely 
spiritual,  and  therefore  not  determinable  at  common  law,  but  to  be 
prosecuted  in  the  spiritnal  court.  But  per  Curiam  the  action  lies  here, 
for  a  woman  not  married  cannot  by  intendment  hare  so  great  advance- 
ment as  by  her  marriage,  whereby  she  is  sure  of  maintenance  for  her 
life,  or  during  her  marriage,  and  dovrer  and  other  benefits  which  the 
temporal  law  gives  by  reason  of  her  marriage ;  and  therefore  by  this 
Blander  ahe  is  greatly  prejudiced  in  that  which  is  to  be  her  temporal 
advancement,  for  which  it  is  reason  to  give  her  remedy  by  way  of 
action  at  common  law.  Aa  if  a  woman  keep  a  victualling  house,  to 
which  divers  of  great  credit  repair,  whereby  she  hath  her  livelihood, 
and  one  will  say  to  her  guests,  that  aa  they  respect  their  credits,  they 
take  care  how  they  ose  such  a  house,  for  ttiero  the  woman  is  known  to 
be  a  bawd,  whereby  the  guests  avoid  her  house,  to  the  loss  of  her  hue- 
band,  shall  not  she  in  this  case  have  an  action  at  common  law  for  such 
a  slander?  It  is  clear  that  she  vilL  So,  if  one  aaith  that  a  woman  is  a 
common  strumpet,  and  that  it  is  a  slander  to  them  to  come  to  her  house, 
whereb}'  she  toseth  the  advantage  which  she  was  wont  to  have  by  her 
guests,  she  shall  have  her  action  for  this  at  common  law. 

So  here  upon  these  collateral  circumstances,  whereby  it  may  appear 
that  she  hath  more  prejudice  than  can  be  by  calling  of  one  harlot,  and 
the  like.  And  judgment  was  given  f&r  the  plaintiff .' 

>  4  Bep.  Ifl  t,  8.  a  —  Ed. 

'  Dune  Uorrison'a  Case,  JeuL.  316;  Matthew  v.  Cntm,  2  Bulst  SB  ;  8cU  v.  Vaej, 
8  Bulat  276;  e.  c.  8  BuUt.  48;  Nelton  v.  French,  Cm.  Jac  422 ;  Tomaon's  Cue, 
Bendl.  143;  Countesa  of  Salop's  Ciu«,  Bendl.  ISS;  Taylor  v.  Toiwin,  Latch,  218; 
Wicks  D.  Shepherd,  Cro.  Car.  IBS;  Southold  d.  DsQiutoli,  Cro.  Car.  260  Jeeord. 

See  Bridge  v.  Taflor,  Litt  193;  Norman  c.  Simouai  1  Vin.  Abr.  Act.  Woidi^  D,  a, 
18. -Ed. 
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WILLIAM  ALLSOP  ahd  Wife  r.  THOMAS  ALLSOP. 
In  thk  Exchbqceb,  April  2o,  1860. 

[Reported  IR  9  Surlitiau  ^  Norman,  IM.\ 

DecLASATioti.  —  That,  before  the  committing  of  tlie  grievances,  tba 
said  Hannah  was  the  wife  of  the  plaintiff,  WilHam  Allsop;  and  the 
defendant,  on  divers  occasions,  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  H&unoh  the  words  following  (to  the  effect  that 
he  had  had  carnal  connection  with  her  whilst  she  was  tlie  Wife  of  tho 
plaintiff,  William  Allsop):  "  Whereby  the  plaintiff  Hannab  lost  the 
society  of  her  Abends  and  neighbors,  and  they  refused  to,  and  did  not, 
Associate  with  her  as  they  otherwise  would  bare  done,  and  she  was 
much  injured  in  her  credit  and  reputation,  Lind  brouglit  into  public 
scandal  and  disgrace;  and, by  reason  of  the  committing  of  the  griev- 
ances, the  said  Hannah  became  and  was  ill  and  unwell  for  a  long  time 
and  unable  to  attend  to  her  necessary  affaii-s  and  busiuess,  and  the 
plaintiff,  William  Ailsop,  was  put  to  and  incurred  much  expense  in  aud 
about  the  endeavoring  to  cure  her  of  the  illness  which  she  labored 
under  as  aforesaid  by  reason  of  the  committing  of  the  said  gi-icvances; 
and  the  said  William  Allsop  lost  the  society  and  association  of  bis  said 
wife  for  a  long  time  in  his  domestic  affairs,  which  he  otherwise  would 
have  bad." 

Demurrer  and  Joinder. 

Quain,  in  support  of  the  demurrer.' 

J^nrtce,  contra. 

Pollock,  C.  B.  We  are  all  of  opinion  that  the  defendant  is  entitled 
to  Judgment.  There  Is  no  precedent  for  any  such  special  damage  as 
that  laid  in  this  declaration  being  made  a  ground  of  action,  so  as  to 
render  words  actionable  which  otherwise  would  not  be  so.  We  ought 
to  be  carel^il  not  to  introduce  a  new  element  of  damage,  recollectini; 
to  what  a  large  class  of  actions  it  would  appi}',  and  what  a  dangeroas 
use  might  be  made  of  it.  In  actions  for  making  false  charges  before 
magistrates,  for  gi^'ing  false  characters,  and  for  torts  of  ail  kiuds, 
illness  might  be  said  to  have  arisen  from  the  wrong  sustained  by  tlie 
plaintiff.  The  case  of  Ford  v.  Monroe  *  is  tlie  only  authority  that  has 
any  tendency  to  throw  light  on  the  argument ;  but  we  ought  not  to  act 
upon  the  authority  of  that  case,  opposed  as  it  is  to  the  universal  prac- 
tice of  the  law  in  this  country.  The  courts  here  have  a]wa3's  taken 
care  that  parties  shall  not  be  responsible  for  fanciful  or  remote  d.irn- 
ages,  or,  in  fact,  any  that  do  not  fairly  and  naturally  result  from  ilic 
wrongful  act  itself.  It  is  only  lately  that  a  clear  and  distinct  view  of 
the  subject  of  damages  was  taken,  in  Hadley  v.  Baxendale,*  in  which  it 

>  Tb«  trgnnients  oF  oonnwl  \ft  omitted,  together  with  the  co&onrring  opjaioni  of 
Hahtin,  Brahwbm,  «ad  Wildb,  BB.— Ed. 

*  30  Wendell,  SIO.  ■  0  Bzch.  8tl. 
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was  held  tbitt  a  pereon  whose  duty  !t  is  to  deliver  goods  to  another  la 
not  responsible  for  any  damages  reaultii^  from  the  non-del iverj',  unless 
they  are  the  damages  which  would  result  immediately  and  naturally, 
that  fo,  according  to  the  usual  course  of  things,  from  the  breach  of  con- 
tract itself,  or  each  as  may  reasonably  be  supposed  to  have  been  in  the 
contemplation  of  both  parties  at  the  time  they  made  contract.  Slander 
may  be  repeated,  and  the  repetition  may  caase  mischief.  In  one  sense 
notJiing  is  more  natural  than  that  such  should  be  the  case.  So  there 
are  many  other  oousequences  which  may  follow  in  libel  and  slander  in 
respect  of  which  there  is  no  remedy.  This  particular  damage  depends 
OD  the  temperament  of  the  party  affected,  and  it  may  be  laid  down  that 
illness  arising  fVom  the  excitement  which  the  slanderous  language  may 
prodwM  is  not  that  sort  of  damage  which  forma  a  ground  of  action. 

Judgmeni  for  the  d^feridcau} 


DAVTES  AND  Wife  v.  SOLOMON. 

In  tbb  Qdxen's  Bench,  Novehbeb  29,  1871. 

[Rtporltd  in  Law  Heport;  7  Quem'i  fiend,  113.] 

Bl&crbdsn,  J.*    The   sole  difflculty  in  deciding  the  case  is  caused 

by  the  opinion  of  Lord  Wensleydale  in  Lynch  v.  Knight.'     lie  held 

that  no  action  would  lie  for  slander  of  a  wife  when  the  only  special 

damage  alleged  was  the  loss  to  the  plaintiff  of  the  consortium  of  her 

husband.     In  the  present  case,  however,  it  is  unnecessary  to  decide 

this  question,  for  the  declaration,  after  alleging  the  loss  of  cohabitation 

>  Gay  V.  Gregory,  9  C.  &  P.  S84;  Adams  c.  Smith,  fi8  III.  421;  Woodbary  v. 
Thompsaa,  8N.  H.  191;  Beach  [<.  tUuney,  S  HiU.  SOB;  Teroilliger  f.  Wandi,  17  N.Y. 
a  (overruling  Bndt  v.  Towal«y,  13  Wend.  2G3;  Oliasted  b.  Brown,  12  Bub.  657; 
•Fuller  D.  Fenner,  16  Barb.  338);  Wilson  p.  Goit,  17  N.  Y.  61;  Bassell  v.  Elmore,  48 
N.  Y  £61  Aeeerd. 

UcQaeen  v.  Fnlgham,  2.1  Tex.  463;  Dnderhill  v.  Welton,  32  Vt.  40  Ccndra. 

Damages  too  RcsiOTa  —  Damnge  caused  by  snotber  person's  repetition  of  th« 
defaodaut'a  words  is  too  remote.  Holwood  b.  Hopkins,  Cro.  El.  737;  WHnl  v.  Weeks,  7 
Biug.  211  (bnt  Bee  Hiding  «.  3mith,  I  Ex.  D.  94);  Rotherfonl  r.  Evans,  4  C.  t  P. 
74;  Tunnicliff  v.  Mosi,  3  C.  &  K.  83;  Kendillon  d.  Maltbv,  1  Car.  k  M.  40:^;  Parkins  v. 
Scott,  1  H.  ft  C.  153;  Dixon  v.  Smith,  S  H.  &  N.  4G0;  Clark  v.  Monfan,  38  L.  T.  Bep. 
854;  Bi-ee  v.  Marescaax,  7  Q.  B.  Dir.  434;  Cates  >.  Kello^,  9  Ind.  SOU;  Stevens  e. 
Hartvell,  11  Met.  542;  HagtiDgs  d.  Stetaon,  12S  Msas.  329;  Hastings  v.  Palmer,  20 
Wand.  225;  Hallock  o.  Miller,  2  Barb.  630;  Olmstad  o.  Bronn,  12  Bnrb.  6\>1;  Terwil- 
Iig«r  V.  Wands,  17  N.  Y.  58;  Fowles  v.  Bowen,  30  N.  Y.  20;  Basaell  f.  mmore,  48 
B.  Y.  5«l  (but  see  Sswell  v.  Catlin,  3  Wend.  295;  KeraboUi  v.  Becker,  3  Den.  34a). 

Bat  the  rale  is  otherwise  where  the  repetition  iamadeasaprivilegedcommnnicatioD. 
Gillett  v.  BnlliTsnt,  7  Law  Times,  490 ;  Deny  d.  Handley,  IS  L.  T.  Kep.  263;  FowIm 
V.  Bowen,  30  N.  Y.  22.  —Ed. 

*  Only  the  opinion  of  the  court  is  given.  —  Ed. 

•  6  a.  L.  a  677. 
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by  the  wife,  proceeda  to  aver  that  "  she  lost,  aad  was  deprived  oT  tbe 
companionship,  and  ceased  to  receive  lUe  hoapitality  of  divera  fiieDds." 
Now,  first,  was  that  consequeDce  Buch  as  mij^ht  reasonably  and  natu- 
rallj'  be  expected  to  follow  from  the  speaking  of  the  slanderons  words? 
JtidgiDg  from  the  habits  and  manners  of  society,  of  all  Che  consequences 
tbat  might  be  expected  to  result  from  &  statement  that  a  woman  had 
committed  adultery,  or  had  been  guilty  of  unchastitr,  the  most  natural 
would  be  that  those  who  had  iarited  her  and  given  her  hospitality 
would  thenceforth  cease  to  do  so.  Then  Moore  v.  Meagher  ^  decides 
that  the  loss  of  the  hospitality  of  friends  is  sufficient  special  damage  to 
sustain  an  action  like  the  present ,  and  the  hospitality,  as  the  word  is 
there  used,  means  simply*  that  persons  receive  another  into  their  houses, 
and  give  faim  meat  and  drink  gratis.  Perhaps  such  a  definition  mav 
rather  extend  the  signification  of  the  word,  but  it  is  true  in  effect— 
for  i^  they  do  not  receive  him,  or  if  they  make  him  pay  for  his  enter- 
tainment, that  is  not  boepitaUty.  In  Roberts  ti.  Robeils,*  it  is  to  be 
observed,  that  the  loss  suffered  by  the  plaintiff  in  being  excluded  from 
a  religious  societj',  was  not  temporal,  and  was  therefore  held  not  to  be 
enough.  Hut  in  the  present  cose  there  is  a  matter  of  t«m|>oral  damage 
—  small  though  it  be  —  laid  in  the  declaratloo.  It  is  also  argued,  that 
inasmuch  as  this  action  is  brought  by  the  wife,  the  husband  being 
merely  joined  for  conformity,  the  damage  necessarj'  to  give  a  right  to 
recover  must  be  damage  to  her  alone,  and  that  tlie  loss  of  hospitality 
which  she  has  hitherto  enjo3'ed,  is  only  pecuniary  loss  to  her  husband, 
and  not  to  her.  That  certainly  is  a  plausible  argument,  as  the  husband 
is  of  course  bound  to  maintain  hia  wife  and  to  supply  her  with  food, 
although  her  friends  cease  to  do  so.  I  am,  however,  unwilling  to  agree 
with  such  artificial  reasoning,  and  I  think  that  the  real  damage  in  this 
case  is  to  the  wife  herself.  Notwithstanding  that  it  is  the  hushand's 
duty  to  support  his  wife,  he  is  only  bound  to  provide  her  with  neces- 
saries suitable  to  his  station  in  life  ;  and  she  might,  by  visiting  friecds 
In  a  higher  position  than  himself,  enjoy  luxuries  which  he  eitlicr  could 
not  or  might  not  choose  to  afford  her.  But  I  should  be  sorry  to  say 
that  wo  must  enter  into  a  nice  inquiry  as  to  whether  such  hospitality 
would  save  the  purse  of  the  husband  or  of  the  wife.  I  am  therefore 
of  opinion  that  the  declaration  is  good ;  and  the  demurrer  must  be 
overruled. 
Mellor  and  Hankek,  JJ.,  concurred. 

Judgment  for  the  plainli^ 

1  1  Tanut.  80.  ■  S  B.  ft  S.  S34i  33  L.  J.  Q.  B.U9. 
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W.  CORCORAN  AND  Wira  v.  CORCORAN. 
Ih  TBS  EscHEQUBB,  Irelakd,  Noteuber  16, 17,  1857. 

IReportedin  7  Irith  Common  Laa  BeporU,  272.] 

Defamation.  — The  summons  and  plaint  stated  the  speaking  of 
woi-ds  imputing  prostitution  to  the  plaintiff  Anne,  and  calling  her  a 
vagabond,  vrith  an  innuendo  that  this  word  imputed  that  she  ttos  a 
vagrant  without  a  fixed  place  of  abode.  By  means  of  the  committing 
of  which  several  grievances,  the  said  plaintiff  Anne  hath  been  injured 
In  ber  credit  and  reputation,  and  brought  into  disgrace  with  her 
acquaintances,  in  so  much  that  her  brother  K.  Dooley,  who  had  pro* 
mised  to  supply  the  said  Anne  with  means  to  enable  her  to  emigrate 
to  Australia  to  join  ber  husband,  has  now,  in  consequence  of  the 
imputations  cast  upon  her  character  by  the  said  defendant,  retracted 
his  promise  until  tbe  truth  or  falsehood  of  the  said  chaises  shall  have 
been  first  ascertained  and  established  ;  whereby,  &c. 

Demurrer. 

Sidney  (with  whom  was  £!.  Sayes),  for  tbe  demurrer. 

J^uUinB  and  D.  Xynch,  contra. 

Fennefather,  B.'  It  certainly  does  strike  me  that  this  summons 
and  plaint  would  not  be  good  without  the  allegation  of  special  damage. 

Then,  as  to  tbe  special  damage  laid.  I  certainly  agree  that  mere 
apprehenstOD  of  damage  would  not  be  a  sulllcient  statement ;  but  here 
a  promise  has  been  laid.  It  is  ai^ued  that  no  averment  of  the  pro- 
misor's intentioD  to  perform  it  has  been  made,  but  I  think  it  must  be 
taken  that  he  intended  to  perform  it,  until  the  contrary  be  shown.  In 
cases  of  actions  for  breach  of  promise,  as,  for  instance,  of  marriage, 
there  is  never  any  allegation  contained  to  that  effect,  nor  could  it  be 
maintained  that,  without  such  an  averment,  the  pleading  would  not  be 
sufficient 

Then  follows  an  allegation  here  that,  by  reason  of  the  speaking  of 
the  words,  the  promisor  retracted  his  promise,  and  broke  off  his  treaty 
of  giving  the  plaintiff  funds  to  enable  her  to  emigrate.  Now,  if  the 
words  stopped  there,  I  think  there  is  no  question  whatever  but  there 
was  special  damage  snstained  by  tbe  breach  of  a  promise  which  must 
have  been  beneficial  to  the  plaintiff.    The  demurrer  must  be  overruled. 

1  The  case  ia  materiallf  abridged.  —  En. 
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MILLER  V.   DAVID. 

In  tbb  Cohhoh  Pleas,  Jahttabt  20, 1874. 

[Reported  in  Law  SeporU,  9  Common  Pleat,  IIST.] 

Tbb  first  coaut  stated  that  the  defendant  ralsely  and  malicionslj  pnh' 
lifihed  of  the  plaintiff,  a  stone-m&sou,  and  emplojed  as  socb  in  certain 
works  carried  on  by  one  Majbeir}-,  these  words :  "  He  was  the  ring 
leader  of  the  □ine-houi's  system,"  whereby  and  by  means  of  which  pnta 
ises  the  plaiotiCT  was  injured  in  his  occupation  of  a  stone-m&son,  and 
was  discharged  from  his  said  employment  at  the  said  works,  to  wit.  the 
Old  Castle  Iron  and  Tin  Plate  Works,  and  was  without  and  could  not 
,  obtain  employment  for  a  considerable  time,  and  could  get  no  employ- 
ment but  one  of  less  value  to  the  plaintifi',  the  place  of  employmeat 
being  distant  from  his  place  of  abode,  and  bis  necessary  meals  thereby 
becoming  more  costly,  and  such  place  of  employment  being  exposed  to 
wet  we&ther. 

The  second  count  was  similar,  except  tbat  the  words  spoken  were: 
"  He  has  ruined  the  town  by  bringing  alwut  the  nine  hours  systeni,  and 
he  has  stopped  several  good  Jobs  from  being  carried  out,  by  being  tlie 
ringleader  of  the  system  at  Llanelly." 

Demurrer,  on  the  ground  that  the  words  were  not  in  thomseket 
defamator}-,  and  that  special  damage  consequent  thereon,  therefore, 
gave  no  action.    Joinder  in  demurrer.' 

Jan.  20.  The  judgment  of  the  court  (Lord  Colbsidob,  C.  J ,  sod 
Ebatinq,  Brett,  aud  Dekman,  JJ.)  was  delivered  by 

Lord  Coleridge,  C.  J.  In  this  case  time  was  taken  to  consider 
our  judgment,  from  the  wish  entertained  by  at  least  one  nemlier  of 
the  court  to  hold,  if  there  were  authority  for  the  proposition,  that  a 
statement  false  and  malicious  made  by  one  person  in  regard  to  another, 
whereby  that  other  might  probably,  under  some  circumstances,  an<]  ii 
the  hands  of  some  persons,  suffer  damage,  would,  if  the  damage  re- 
sulted in  fact,  support  an  action  for  defamation.  No  proposition  lew 
wide  in  its  terms  than  this  would  support  the  present  declaration; 
for  to  call  a  man  "  tlie  ringleader  of  the  nine  hours  system,"  and  to  say 
of  him  that  he  "  had  ruined  a  place  by  bringing  alxtut  that  system," 
could  not  under  many  circumstances  and  at  the  hands  of  many  people 
do  the  anbject  of  such  statement  any  damage  at  all.  But  we  are  unable 
to  find  any  authority  for  a  proposition  so  wide  and  general  in  its  terms 
as  wonid  alone  support  this  action.' 

The  rule,  as  laid  down  by  De  Grey,  C.  J„  in  Onslow  v.  Home,  thrt 
words  are  actionable  if  they  be  of  probable  ill  consequence  to  a  person 
in  a  trade  or  profession,  or  an  office,  is  expressly  dis^proved  of  by  the 

>  TIm  tUt«m«iit  ol  th*  cmmti  ii  abridged,  uid  Ihs  inamw)!*  of  coon»l  in  imhai. 
—  Ed. 

'  But  ■««  DOW  PaUraon  v.  Welch,  (Court  of  Sen.  Ua?  81,  ISM)  M  B.  T44.  See  iln 
Odgara,  Lib.  &  SI.  (IM  Ed.)  ST,  Bl;  Odgera,  Outlines  of  Lav  of  Libe(  IT,  18;  Ctert  (.Lbxl- 
Mll,  Torts,  (lU  Ed.)  49T-S)  Salmond,  Torta,  4a8~T;  Bower'i  Cods  of  Actionals  Dabm- 
tlon,j|SS-B,  4U-Ult.— Ed. 
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Coart  of  Exchequer  In  Lamby  v.  Allday.  Bayley,  B.,  there  says : 
**  Every  authority  which  I  have  been  able  to  find  either  shows  the 
want  of  some  general  requisite,  as  honesty,  capacity,  fidelity,  or  the 
like,  or  connects  the  Imputation  with  the  plaintiff's  ofRce,  trade,  or 
business."  In  that  case,  the  words  proved  were  a  very  strong  imputa- 
tion on  the  morality  of  the  plaintiff,  who  was  a  clerk  to  a  gas  company. 
But  the  court  held  them  not  actionable,  because  the  imputation  con- 
Teyed  by  them  did  not  imply  the  want  of  any  of  those  qualities  which 
a  clerk  ought  to  possess,  and  because  the  imputation  had  no  reference 
to  his  conduct  as  clerk.  That  case  and  the  language  of  Bayley,  B.,  in 
delivering  the  Judgment  of  the  court,  have  since  been  repeatedly 
approved  of,  and  are  really  decisive  of  this  case. 

The  words  before  us  are  not  actionable  in  themselves.  No  expres- 
sion in  them  was  argued  to  be  so  except  the  word  "  ringleader ; "  and, 
as  to  that,  it  is  sufficient  perhaps  to  say  that  Dr.  Johnson  points  out 
the  mistake  of  supposing  that  the  word  is  by  any  means  necessarily  a 
word  of  bad  import ;  for,  amongst  other  authorities,  be  cites  Barrow 
as  calling  St.  Peter  the  "  ringleader  "  of  the  Apostles.'  Neither  are 
the  words  connected  with  the  trade  or  profession  of  the  plaintiff,  either 
by  averment  or  by  implication ;  so  that,  on  neither  ground  can  the 
declaration  be  supported.  There  is  no  averment  here  that  the  con- 
seqnence  which  followed  was  intended  by  the  defendant  as  the  result 
of  his  words  ;  and  therefore  it  is  not  necessary  to  consider  the  question 
which  was  suggested  on  the  argument,  whetlier  words  not  in  them- 
selves actionable  or  defamatory  spoken  under  circumstances  and  to 
persons  likely  to  create  damage  to  the  subject  of  the  words,  are,  when 
the  damage  follows,  ground  of  action.  The  judgment  of  Lord  Wens- 
leydale  in  Lynch  v.  Knight*  appears  in  favor  of  the  affirmative  of  this 
question.  But  it  is  not  necessary  for  us,  for  the  reasons  given,  to 
express  any  opinion  upon  it ;  and  upon  this  demurrer  there  must  be 
Judgment  for  the  defendant  Jiidgment/or  the  de/endaitt. 

'  "  It  may  be  reantu'ble  to  allow  St.  Fetar  a  primaiy  of  order,  each  a  one  at  tlu 
ringleader  bath  in  a  dancv."  —  BarroVa  Trsatiae  of  the  Pope's  Snpremac;,  Oxford 
edition  of  Works,  1S80,  toL  viL  p.  70.  In  Fox'a  Prehce  to  '^dall't  Worki,  ■■  th«as 
time  leaned  Tatbers  of  bleaaed  memory,  William  Tyndall,  John  Fritb,  and  Bobert 
Barona,"  are  itylad  "  chiaf  ringieaden  io  these  latter  tjmet  of  thja  Chnioh  of 
England." 

■  9  H.  L.  C,  at  p.  eOO. 

8HEPPARD  V.  WAEEMAN. 
Iif  THX  Eivq'b  Bbncb,  RIU.RT  Tebh,  1M2. 

[Si^rMI  Is  1  Lnttu,  18.] 

Cask  where  the  plaintiff  waa  to  be  TQairied  to  such  a  one  who  intended  to  take  her 

to  bia  wile ;  the  defendant  falsely  and  raalicionaly,  to  binder  the  marriage,  wrote  a 

letter  to  the  said  peraon,  that  the  plaintiff  waa  contracted  to  him,  wheiebj  abe  lost  her 

marriage.    After  verdict  for  the  plaintiff,  it  waa  moved  that  the  action  did  not  lie,  ths 
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Justification, 
{a)  Tbifth  of  Pdbucatioh. 

ALVAN  W.   FOSS   v.   HORACE  T.  HTLDBETH. 

Im  the  Supreme  Judicial  Codrt,  Massachcbetts,  Jakcart,  1863. 

[Reporttd  ui  10  AOtn,  76.] 

Chapmak,  J.  The  defendant's  counsel  requested  the  conrt  to  give 
certain  instructionB  to  the  juiy,  as  stated  in  the  bill  of  exceptions.  One 
of  the  inatructions  prayed  for  was,  that  the  truth  is  not  a  defence  to  an 
action  of  slander,  if  the  words  were  spoken  maliciously  or  without  any 
reason  on  the  part  of  the  defendant  to  believe  tliey  were  true.*  But  in 
respect  to  verbal  slander  the  law  has  always  been  otherwise.  A  special 
plea  in  justification  sets  forth  the  ti'uth  of  the  words  merely.  3  Chit. 
PI.  1031.  Exceptions  overruled.* 

'  Only  thi  opinion  of  the  court  apoD  tbia  point  li  given —  En. 

'  Locas  V.  Cotton,  Moore,  79;  Underwood  v.  Parkg,  2  Stra.  1200;  Ellia  u.  Ennell, 
flO  He.  209;  Bbiidi  v.  CUnse,  5  Hill,  196  Jccord. 

Thti  nle  in  the  same  as  to  actiooa  for  a  libel.  Leyman  it.  Latimer,  3  Ex.  D.  IS, 
SB9;  Cutis  *.  Hooston,  19  Kaa.  41T.  Unlau  modified  bv  Btatate,  ii  Id  Delaware,  Fltrili, 
Illinou,  Haine,  HauachBMtCi ;  Nebraska,  New  Tork,  Rbode  Inland  and  Weit  Viijuii. 
Delaware  Co.  v.  CroiHlale, «  Houst.  ISl;  Jonea  v.  Townund,  SI  f  la.  131;  Palmer  v.  Adams, 
137  Ind.  72;  Perry  ».  Porter,  124  Uaaa.  338;  Fordyce  e.  Kichmond,  78  Meb.  753;  McClang- 
worthy  v.  Cooper,  39  W.  V«.  313.  In  New  Hampahira  and  PennsylTania,  howenir,  tbt 
mere  truth  of  the  libel  i>  not  alwayi  a  defeoce,  although  there  ii  no  auch  ilalute.  Hutthiai 
V.  Page,  {N.  H.  1909)  73  Atl.  B.  689;  Burkhart  v.  N.  Am.  Co.,  311  Pa.  39. 

defendant  dainiing  title  to  her  himself,  like  aa  Gerrard's  Cue,  t  Co.,  for  slander  of 
title.  But  after  divers  motions,  the  pUiutifT  had  judgment,  for  it  is  fonod  to  be  mitt- 
oions  and  false ;  and  if  lueli  an  action  ahould  not  lie,  a  mean  and  a  baae  peraon  might 
^are  any  person  of  honor  and  fortune  by  auch  a  pretence. 
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SECTION  IV.  (amtinwd.) 
(i)  RxnTiTioM  OF  AnoTBEB'a  SrATSiUEirt. 

Mcpherson  v.  daniels. 

Im  tbe  Kinq's  Bencu,  Micuaelhas  Term,  1829. 
[Reported  in  10  Bamewtill  4-  CnumB,  S63.] 

Slander  for  an  imputation  of  insolvency.  Tbe  defendant  pleaded  ttiat 
at  tbe  time  of  uttering  the  aaid  words  he  declared  that  he  had  heart!  and 
been  told  the  same  from  and  by  one  T.  W.  Woor.    General  demurrrcr.' 

LiTTLEDALE,  J.  Fof  the  rcasons  already  given  hy  my  Biother  Bajley, 
I  think  that  the  plea  is  bad ;  but  with  reference  to  the  resolntion  in 
Iiord  Northampton's  case,  I  will  sa}'  a  few  words.  That  resoliitioD  haa 
been  frequently  referred  to  within  the  last  thirty  years,  and  though  not 
expressly  overruled  haa  been  generally  disapproved  of.  The  latter  part 
of  that  resolution  is  extra-judicial,  for  it  was  not  necessary*  to  come  to 
any  resolution  respecting  private  slander  in  the  Star  Chamber.  It  is 
somewhat  inconsistent  with  the  third  resolution,  where  it  is  laid  down, 
"  that  if  one  bear  false  and  horrible  rumors,  either  of  the  king  or  of 
any  of  the  grandees,  it  is  not  lawful  for  him  to  relate  to  others  that  he 
heard  J.  S.  aay  aucb  false  and  horrible  words,  for  if  it  should  be  lawfld, 
by  this  means  they  may  be  pudliehed  generaily."  It  was  resolved  then, 
that  in  the  case  of  aeandalum  majnattim  it  was  not  lawful  to  repeat 
slander,  becauae,  if  it  was,  it  might  cirenlate  generally.  Now  the  same 
inconvenience,  viz.  the  general  publication  of  slander,  though  differing 
in  degree,  would  follow  tVom  the  repetition  of  slander  in  either  cose. 
The  fourth  resolution,  however,  in  terms,  perhaps  does  not  go  the 
length  of  saying  that  a  defendant  may  justify  the  repetition  of  slander 
generally,  but  only  that  he  may  Justify  under  certain  ci  re  urn  stances. 
Assuming  that  it  imports  that  a  defendant  may  justify  the  repetition  of 
slander  generally,  by  showing  that  be  named  his  original  author,  I 
think  that  it  is  not  law. 

The  declaration,  which  contains  a  technical  statement  of  the  facta 
Deceasary  to  support  the  action,  alleges  that  tbe  defendant  falsely  and 
maliciously  published  the  slander  to  the  plaintiffs  damage.  In  order 
to  maintain  such  an  action,  there  must  be  malice  in  the  defendant  and 
a  damage  to  the  plaintiff,  and  the  words  must  be  untrue.  Where  words, 
falsely  and  maliciously  spoken,  as  in  this  case,  are  actionable  in  them- 
selves, the  law  prima  facie  presumes  a  consequent  damage  without 
proof.  In  other  cases  actual  damage  must  be  proved.  To  constitute 
a  goo<l  defence,  therefore,  to  such  an  action,  where  the  publication  of 
the  slander  is  nut  intended  to  be  denied,  the  defendant  must  negative 

1  ThestutemeDtortbepleadiof^iaabridgeil,  andniily  theopinionofLnTLBDAL^  J., 
U  giveu.    Batlbt  mi  Fabxb,  JJ.,  concurred.  —  Ed. 
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the  charge  of  malice  (which  in  its  l^al  sense  denotes  a  wrongflil  act 
done  iatentionallj:  tFithoat  Just  caase  or  excnse),  or  show  that  the  plain- 
tiff is  not  entitled  to  recover  damages.  It  Is  competent  to  a  defendant, 
upon  the  general  issue,  to  show  that  the  words  were  not  spoken  mail- 
clonsly ;  by  proving  that  they  were  apoken  on  an  occasion,  or  under 
drcnmetanues  which  the  law,  on  grounds  of  public  policy,  allows,  as  in 
the  couree  of  a  parliamentarj-  or  Judicial  proceeding,  or  in  giving  Ike 
character  of  a  serrant  But  if  the  defendant  relies  npon  the  truth  u 
an  answer  to  the  action,  he  must  plead  that  matter  speclallj ;  becanse 
the  truth  is  an  answer  to  the  action,  not  because  it  negativea  the  charge 
of  malice,  (for  a  person  may  wrongfully  or  malicioasly  utter  slanderous 
matter  though  true,  and  thereby  subject  himself  to  ao  Indictment),  hot 
becauee  it  shows  that  the  plaintiff  is  not  entitled  to  recover  damages. 
For  the  law  will  not  permit  a  man  to  recover  damages  in  respect  of  an 
injur}'  to  s  character  which  he  either  does  not,  or  ought  not,  to  possess. 
Now,  a  defendant,  by  showing  that  he  stated  at  the  time  when  he  pub- 
lished slanderous  matter  of  a  plaintiff,  that  he  heard  it  from  a  third 
person  does  not  negative  the  charge  of  malice,  for  a  man  may  wrong' 
flilty  and  maliciously  repeat  that  which  another  person  may  have  uttered 
npon  a  Justifiable  occasion.  Such  a  plea  does  not  show  that  the  slander 
was  pnljliflfaed  on  an  occasion,  or  under  circumstances  which  the  lav, 
on  grounds  of  public  poiic}',  allows.  Nor  does  It  show  that  the  plain- 
tiff has  not  sustained,  or  is  not  entitled  in  a  court  of  law  to  recover, 
damages.  As  great  an  injury  may  accrue  from  the  wrongful  repetition, 
as  ft'om  the  Qrst  publicatjon  of  slander,  the  first  uttercr  may  have  been 
a  person  insane,  or  of  bod  character.  The  person  who  repeata  it  gives 
greater  weight  to  the  slander.  A  party  is  not  the  less  entitled  to 
recover  damages  in  a  court  of  law  for  injurious  matter  published  con- 
cerning him,  because  another  person  previously  published  it  That 
shows  not  that  the  plaintiff  has  been  guilty  of  any  misconduct  which 
renders  it  nnQt  that  he  should  recover  damages  in  a  court  of  law,  bat 
that  he  has  been  wronged  by  anoljier  person  as  well  as  the  defendant; 
and  may,  consequently,  if  the  slander  was  not  published  by  the  fliGt 
nttcrer  on  a  lawful  occasion,  have  an  action  for  damages  against  that 
person  as  well  as  the  defendant.  It  seems  to  me,  therefore,  that  snch  a 
plea  is  not  an  answer  to  an  action  for  slander,  because  it  does  not 
negative  the  charge  of  malice,  nor  does  It  show  that  the  plaintiff  is  not 
entitled  to  recover  damages.  Judgment /or  plaintiff.^ 

•  That  the  defendant  repeated  a  defamation,  Biring  the  name  of  the  aothor,  wnni 
orif^nallj  to  liave  been  a  juatilication.  Northampton's  Case,  12  Rep.  13i  (Fourth  Ren. 
IntEon).  But  the  Dame  of  tbs  aatbor  was  to  be  given  at  the  time  of  repetition,  and  uM 
for  the  fltat  time  in  the  plea.  Davit  e.  Lewie,  7  T.  E.  17.  The  words,  farthptmore, 
had  to  be  given  vith  anfflcient  eiactnesa  to  ground  an  action  against  the  author.  Hut- 
land  v.  Ooldney,  2  East,  4S6.  Donhti  were  thrown  upon  the  validity  of  this  joitiGo- 
tion  in  Lewie  o.  Walter,  1  B.  4  AL  805.  The  whole  dnctrine  was  repndiited,  «i  to 
libel,  in  De  CiMplgny  r.  Wellesley,  S  Bins-  392,  snd  Tidmnn  r.  Ainelie.  10  El.  Q; 
and  as  to  eUoder,  in  McPhenoD  *.  Daniels;  Watkin  r.  Hall,  L.  B.  S  Q.  B.  398. 
See  lo  same  effect  Brewer  r.  Chase,  ISlUJch.  636;  Yallei?  •.  Blata,  43  Neb.  133. -Ed. 
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SECTION  IV.  (continued.) 

(c)   LBITB   AHD  LlCKHIX. 

HOWLAND  V.  BLAKE  MAMUFACTURING  CO. 

In  the  SuFBBm  Judicial  Cocbt,  Mas3achuseit9,  Jcne  22,  1892. 

iBeporUd  in  IS6  MamachuttUi  RtporU,  S43.] 

KifoWLTOM,  J.  6.*  Tbe  jury  were  iDBtructed  that,  "  if  the  defendant 
gave  a  copy  of  the  libel  to  Berr;,  there  haviag  been  no  previous  publi- 
cation bj  the  defendant,  and  Berry  in  procuring  such  copy  acted  as  the 
agent  of  the  plaintiHs,  and  at  their  reqocHt,  and  ench  publication  was 
procured  with  the  view  to  bringing  action,  the  publication  was  privileged." 
This  was  in  accordance  with  views  expressed  by  English  ju^es,  and 
was  sound  in  principle.  Rogers  v.  Clifton,*  Dake  of  Brgnswick  v.  Har- 
mer,*  King  v.  Waring,'  Smith  v.  Wood,'  Odgers,  Libel  and  Slander, 
229.  If  the  defendant  is  gnilty  of  no  wrong  gainst  the  plaintiff  except 
a  wrong  invited  and  procured  by  the  plaintiff  for  the  purpose  of  maUng 
it  the  foundation  of  an  action,  it  would  be  most  unjust  that  tbe  procurer 
of  a  wrpngAil  act  should  be  permitted  to  profit  by  it.* 

■  Only  tbe  opinion  of  the  eonrt  apon  thii  point  !■  giran.  —  Bo. 

*  3  Bo*.  &  F.  fiS7,  sea.  •  11  Q.  B.  186. 

*  5  Esp.  IS.  •  8  Cuap.  323. 

*  King  0.  Wwing,  6  Esp.  IS  \  Rogers  n.  Clifton,  3  E  fc  P.  68T,  692 ;  Weathenton 
V.  Hawkini,  1  T.  R.  110,  112 ;  Smith  c.  Wood,  3  Camp.  323  ;  Dnke  v.  Humer,  11  Q. 
B.  186  ;  Palmer  v.  Homioenton,  1  Cab.  A  E,  3fl  ;  Gordon  «.  Bpenoer,  2  BUokt  2B8| 
flntlon  *.  Smitli,  U  Ho.  190;  HiUer  v.  Dodotu,  IS N.  T.  UIm.  Rep. 4U  .^mr^.  —  Ed. 
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Absolute  Privilege. 

SCOTT  V.   STANSFIELD. 
In  the  Exchequer,  June  S,  1868. 

[Repm-ted  In  Law  Reports,  8  Eicheqaer,  220,] 

Declaration  that  the  defendant  published  of  the  [ilaiDtitTin  relation 
to  his  business  ns  a  sciivener  these  words :  "  You  are  a  hnrj)y,  preying 
on  the  vitals  of  the  poor." 

Flea :  That  the  defendant  uttered  the  said  words  while  acting  as  i 
judge  in  the  trial  of  a  cause  wberein  the  now  plaintiff  was  defendant 

Replication  :  That  the  words  were  spoken  falsely  and  without  reason- 
able cause,  and  were  wholly  irrelevant  and  impertinent  to  the  cause 
before  the  defendant  as  the  latter  then  well  knew. 

Demurrer,' 

Kellt,  C.  fi.  I  am  of  opinion  that  our  judgment  must  be  for  the 
defendant.  The  question  raised  upon  this  record  is  whether  an  aclioa 
is  maintainable  against  the  judge  of  a  county  coui't,  which  is  a  court  of 
record,  for  words  spoken  by  liim  in  his  judicial  character  and  in  the 
exercise  of  bis  functions  as  Judge  in  the  court  over  which  be  presiiles, 
where  such  words  would  as  against  an  ordinary  individual  constitute  a 
cause  of  action,  and  where  they  are  alleged  to  have  been  spoken  mnli- 
ciously  and  without  probable  cause,  and  to  have  been  irrelevant  Vi  tlie 
matter  before  him.  The  question  arises,  i>erhaps,  for  the  first  time  with 
reference  to  a  county  court  judge,  but  a  series  of  decisions  uniformly  to 
the  same  effect,  extending  from  the  time  of  Loi'd  Coke  to  tlie  present 
time,  establish  the  general  proposition  that  no  action  will  lie  against  t 
jndge  for  any  acts  done  or  words  spoken  in  bis  judicial  capacity  in  % 
court  of  justice.  This  doctrine  has  been  applied  not  only  to  the  L^uperior 
Courts,  but  to  the  court  of  a  coroner  and  to  a  court  martial,  which  is 
not  a  court  of  record.  It  is  essential  in  all  courts  that  the  judges 
who  are  appointed  to  administer  the  law  should  be  permitted  to  admiiv- 
ister  it  under  the  proteclion  of  the  law  independently  and  freely,  with- 
out favor  and  without  fear.  This  provision  of  the  law  is  not  for  the 
protection  or  benefit  of  a  malicious  or  corrupt  Judge,  but  for  the  iwnefit 
of  the  public,  whose  interest  it  is  that  the  judges  should  be  at  lilierty 
to  exercise  their  functions  with  independence  and  without  fear  of  con- 
sequences. How  could  a  judge  so  exercise  liis  office  if  he  were  in  tiailv 
and  hourly  fear  of  an  action  being  brought  gainst  him,  and  of  having 
the  question  submitted  to  a  jury  whether  a  matter  on  which  be  bad 


it  of  the  pleadings  ie  abridgeil;  the  iTgnmeats  of  cDuiisel  iiad  Ibe 
concnrriog  opiuioUB  of  Martik,  Chahhell,  and  Bramwcll,  BB.,  ateomitteiL  — £Bk 
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comtnented  Judicially  vaa  or  was  not  relevant  to  the  Case  before  him? 
■Again,  if  a  question  nroso  as  to  the  bona  Jidee  of  the  judge  it  would 
have,  if  the  anal<%y  of  similar  cases  is  to  be  followed,  to  be  submitted 
to  the  jury.  Tims,  if  we  were  to  bold  that  an  action  is  maintainable 
f^^ainst  a  judge  for  words  spokeji  by  him  in  bis  judicial  capacity,  under 
snob  circumstances  as  those  appearing  on  these  pleadings,  wc  sbould 
expose  him  to  <Jonstant  danger  of  having  questions  such  as  that  of 
good  faith  or  relevancy  raised  againttt  liim  bt^fore  a  jury,  and  of  hav- 
ing the  mode  in  which  be  might  administer  justice  in  his  court  sub- 
mitted to  their  determination.  It  is  impossible  to  overestimate  tlie 
inconvenience  of  such  a  result.  For  these  reasons  1  am  most  strongly 
of  opinion  that  no  such  action  as  this  can,  under  any  circumstances, 
be  maintainable.  Judgment  for  f/te  d^fetidant} 


SEAMAN  V.   NETHERCLIFT. 

lit  THE  CODKT  OP  APPEAL,   Deceubek  15,   1876. 

IBepoHed  in  3  Common  Pleas  ft'uis/on.flG.] 

Appeal  from  the  decision  of  the  Common  Pleas  Division,  ordering 
judgment  to  be  entered  for  the  defendant.' 

Claim :  That  defendant  said  of  a  will,  to  the  signature  of  which  the 
plaintiff  was  a  witness,  '*  I  believe  the  signature  to  the  will  to  be  a 
rank  foi^ery,  and  I  shall  beheve  so  to  the  day  of  my  death,"  meaning 
that  the  plaintiff  bad  been  guilty  of  forging  the  signature  of  the  tes- 
tator, or  of  aiding  and  abetting  in  the  forgery. 

Defence :  That  defendant  sjioke  the  woiila  in  the  course  of  giving 
bis  evidence  as  a  witness  on  a  charge  of  forgery  before  a  magistrate. 

Reply  :  That  the  words  were  not  bMm  Jiile  sfjoken  by  defendant  as 
a  witness,  or  in  answer  to  any  question  put  to  him  as  a  witness,  and 
be  was  a  mere  volunteer  in  speaking  them  for  his  own  purposes  other- 
wise than  as  a  witness  and  maliciously  and  out  of  the  coui-se  of  his 
examination.' 

CocKBURN,  C.  J.  The  case  is,  to  my  mind,  so  al>nDdantly  clear, 
and  I  believe  to  the  minds  of  my  learned  brothers,  that  I  tliink  we 
ought  not  to  hesitate  to  at  once  pronounce  our  decision. 

1  R*i«.  Skinner,  Loffl,  fiS;  Thonia*  o.  Churton,  2  B.  4  B.  4TS;  Diwkins  «.  Psnlet,  ■ 
L.  R.  6  Q.  B.  94;  D«wkin«  e.  Prince  Edward,  1  Q.  B.  D.  499;  L«w  v.  LlswelljD,  [1906]  1 
K.  B.  4ST  (judge  of  inferior  coort  —  Scotch  cub  Aliardice  c.  KobBrtion,  1  Dow.  &  CI.  i»6 
not  followed);  Bo11omU3- tr.  BrougliBm,  [1908]  1  K.  B,  584;  (offlciml  receiver);  Miller  r. 
Hope,  3  Sh«w,  Ap.  Cis.  12b;  Tatea  v.  L«ming,  5  Juhiia.  282,  9  Johns.  395  (bot  see  A.vle»- 
worth  V.  St.  John,  25  Hun,  IH)  Accord. 

Kendillon  e.  Maltby,  Car.  &  H.  403,  3  U.  &  Bob.  438,  s.  c,  Uti  down  too  roBlricted  ■ 

'  1  C.  P.  D.  840. 

ti  ol  couniel  and  the  opinion  ot  Am phlett,  J.  A.,  an  omitted.  — Ed.    . 
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The  plaintJfF  brings  his  action  against  the  defendant  for  slander, 
alleged  to  have  been  uttered  on  the  occasion  of  a  prosecutioa  for 
foi^ery  before  a  magistrate  of  the  cit;  of  London.  The  defence  set 
ap  is :  '*  True,  I  did  utter  the  words  imputed  to  ine,  but  I  spoke 
tibem  when  I  was  a  witness  in  a  case  in  which  I  was  called  as  a  wit 
nees."  The  plaintiff's  answer  to  that  is,  "  Yea,  you  were  called  as  a 
witness,  but  yon  spoke  these  words  when  you  were  no  longer  giving 
evidence,  and  not  only  knowing  them  to  be  false,  but  also  not  ia 
the  inquiry,  and  dehors  altogether  the  subject-matter  of  the  inqairy, 
for  your  own  purpose  of  maliciously  defaming  me."  At  the  trial 
before  Lord  Coleridge  it  appeared  that  in  the  Probate  suit  of  Davies 
V.  May  the  defendant  had  been  examined,  as  an  adept,  to  express 
his  opinion  as  to  the  genuineness  of  a  signature  to  a  will,  and  be 
gave  it  as  his  opinion  that  the  signature  was  a  forgery.  The  president 
of  the  court,  in  addressing  the  Jury,  made  some  very  strong  observa- 
tions on  the  rashness  of  the  defendant  in  expressing  so  confident  an 
opinion  in  the  face  of  the  direct  evidence.  Soon  afterwards,  on  a 
prosecution  for  foi^ery  before  the  magistrate,  the  defendant  waa 
called  as  an  adept  by  the  person  charged,  when  he  expressed  an  opinioa 
favorable  to  the  genuineness  of  the  document.  He  was  then  asked  b; 
the  counsel  for  the  prosecution  whether  he  had  been  a  witness  in  the 
suit  of  Davies  v.  May.  He  answered,  "  Yes."  And  he  was  then 
asked,  "  Did  you  read  a  report  of  the  observation e  which  the  presidmg 
judge  made  on  your  evidence?"  Ueagainsaid,  "Yes."  Andtheotiie 
counsel  stopped.  I  presume  the  circumstances  of  the  trial  were  well 
known,  aud  the  connsel  thought  be  had  done  enough.  The  defendant, 
the  witness,  expressed  a  desire  to  make  a  statement.  The  magistrate 
told  him  he  could  not  hear  it  Nevertheless  the  defendant  persisted 
and  made  the  statement,  the  subject-matter  of  this  action  of  slander. 

On  tlie  proof  of  these  facta  Lord  Coleridge  reserved  leave  to  tiie 
defendant  to  move  to  enter  Judgment,  if  the  court  should  be  of  opm- 
ion  that  there  was  no  evidence  on  behalf  of  the  plaintiff  which  onght 
to  be  left  to  the  Jury.  It  occurred  to  him,  however,  that  it  would  be  as 
well  to  take  the  opiuion  of  the  Jury,  and  they  found  that  the  replicatioD 
was  true,  viz.  that  the  words  were  spoken,  not  as  a  witness  in  the  course 
of  the  inquiry,  but  maliciously  for  his  own  purpose,  that  is,  with  intent 
to  injure  the  plaintiff.  Upon  these  findings  Judgment  was  entered  for  the 
plaintiff,  leave  being  again  reserved  tb  enter  judgment  for  the  defend- 
ant, aud  the  Court  of  Common  Pleas  gave  Judgment  for  the  defendant 

Nov,  if  the  findings  of  the  jury  had  been  founded  upon  evideuce  by 
which  they  could  have  been  supported,  I  might  have  had  some  hesita- 
tion about  the  decision.  But  they  were  not ;  and  we  are  asked  to 
come  to  a  conclusion  conti'ary  to  what  has  been  eetablbhed  law  for 
nearly  three  centuries. 

If  there  is  anything  as  to  which  the  authority  is  overwhelming  it  ia 
tiiat  a  witness  is  privileged  to  the  extent  of  what  he  says  in  course  of 
his  examination.    Neither  is  that  privilege  affected  by  the  relevancj 
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or  irreleranc;  of  what  he  eays ;  for  then  he  would  be  obliged  to  ]adg« 
of  whftt  Is  relevant  or  irrelevant,  and  qnestiona  might  be,  and  are,  con- 
stantly asked  which  are  not  strictly  relevant  to  the  issue.  But  that, 
beyond  all  question,  this  unqualified  privilege  extends  to  a  witness  is 
established  by  a  long  series  of  cases,  the  last  of  which  is  Dawklns  v. 
Lord  Rokeby,'  after  which  to  contend  to  the  contrary  is  hopeless.  It 
was  there  expressly  decided  that  the  evidence  of  a  witness  with  refer- 
ence to  the  Inquiry  is  privileged,  QOtwithBtauding  It  may  be  malicious ; 
and  to  ask  us  to  decide  to  the  contrary  Is  to  ask  what  Is  beyond  our 
power.  But  I  agree  that  if  id  this  case,  beyond  being  spoken  mali- 
ciously, the  words  had  not  been  spoken  in  the  cliaracter  of  a  witness 
or  not  while  he  was  giving  evidence  in  the  case,  ttte  result  might  have 
been  difTerenb  For  I  am  very  far  from  desiring  to  be  considered  as 
laying  down  as  law  that  what  a  witneBs  states  altogether  out  of  the 
character  and  sphere  of  a  witness,  or  what  he  may  say  dehors  the  naat- 
ter  in  hand,  is  necessartly  protected.  I  qnite  i^ree  that  what  he  says 
before  he  enters  or  after  he  has  left  the  witness-box  is  not  privileged, 
which  was  the  question  In  the  case  before  Lord  £11  en  borough.'  Or 
If  a  man  when  in  the  witness-box  were  to  take  advantage  of  his  posi- 
tioD  to  utter  something  having  no  reference  to  the  cause  or  matter  of 
inquiry  in  order  to  assail  the  character  of  another,  as  if  he  were  asked, 
**  Were  you  at  York  on  a  certain  day?"  and  he  were  to  answer, 
*'  Yes,  and  A.  B.  picked  my  pocket  there ; "  it  certainly  might  well 
be  said  In  such  a  case  that  the  statement  was  altogether  dehors  the 
character  of  witness,  and  not  within  the  privilege. 

If,  therefore,  the  findings  of  the  jury,  that  the  defendant  had 
ceased  to  be  a  witness  when  be  spoke  the  words,  were  ]neti6ed  by  the 
evidence,  I  should  hesitate  before  I  decided  in  his  favor.  But  I  think 
the  defendant  was  entitled  to  Judgment  on  the  first  reservation. 
There  was  no  evidence  to  go  to  the  Jury  upon  the  plaintltrs  case. 
What  the  defendant  said  was  said  In  his  character  of  witness ;  for  there 
CMi  be  no  doubt  that  the  words  were  spoken  In  consequence  of  the 
question  pnt  to  him  by  counsel  for  the  prosecution,  the  object  and 
effect  of  the  cross-examination  having  been  to  damage  his  credibility 
as  a  witness  before  the  magistrate,  and  of  this  the  witness  was  con- 
scious. The  connsel,  having  pnt  the  question,  stops ;  and  If  there  had 
been  counsel  present  for  the  prisoner  who  had  re-examined  the  wit- 
ness, he  would  have  put  the  proper  qoestlons  to  rehabilitate  blm  to 
the  degree  of  credit  to  which  he  was  entitled.  That  snch  questions 
would  have  been  relevant  I  cannot  bring  myself  for  a  moment  to 
doubt,  relating  as  they  do  to  the  credibility  of  the  witness,  which  Is 
partof  the  matter  of  which  the  magistrate  has  to  take  cognizance.  That 
being  so,  the  witness  himself,  who  Is  sworn  to  speak  the  whole  truth, 
U  properly  entitled,  not  only  with  a  view  to  his  own  vindication,  but 
In  the  interest  of  Justice,  to  make  such  an  observation  In  explanation 

1  Lav  Bep.  7  H.  L.  741  *  TrDtnun  v.  Dnnn,  i  Ounp.  SlI. 
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of  bts  former  answer  as  Is  Jast  and  fair  under  the  drcnnurtiiiceB. 
That  is  what  the  defendant  did.  The  sitting  magistrate  having 
allowed  the  disparaging  question  to  be  put  and  answered,  ought  not  to 
have  interfered  to  prevent  the  defendant  from  giving  an  explanation. 
I  think  the  statement,  coming  immediately  after  the  damaging  ques- 
tion had  been  put  to  him,  must  be  taken  to  be  part  of  hie  testimonj 
touching  the  matter  in  question,  as  it  affects  hiu  credibility  as  a  wit- 
ness In  the  matter  as  to  which  he  was  called.  It  was  given  as  part  of 
his  evidence  before  he  had  become  divested  of  hia  character  of  witness ; 
and  but  for  the  question  of  the  opposite  counsel  he  never  would  have 
made  the  statement  at  all. 

As  to  the  finding  of  malice,  it  is  true  that  what  the  defendant  said 
night  possibly  have  the  effect  of  damaging  the  plaintiff's  character; 
but  can  any  one  suppose  that  the  defendant  had  this  in  his  mind 
when  be  spoke,  or  that  he  Intended  to  Injure  the  plaintiff?  He 
thought  only  of  his  own  credit  as  a  witness,  which  had  been  attacked. 
He  spoke,  on  the  impulse  of  the  moment,  no  doubt  very  foolishly; 
and  it  was  probably  hia  foolish  persistence  in  maintaining  the  eame 
attitude  and  setting  up  his  own  opinion  against  the  positive  testimoDy 
of  the  other  witnesses  that  prejudiced  the  jury  against  him,  and  led 
them  to  return  the  findings  they  did,  founded,  in  reality,  upon  no  evi- 
dence at  all.  In  my  opinion,  the  Lord  Chief  Justice  should  have  non- 
suited  the  plaintiff,  which  is  the  conclusion  at  which  tlie  Court  of 
Common  Pleas  nltimately  arrived ;  for  there  really  was  no  evidence 
that  the  defendant  was  speaking  otherwise  than  as  a  witness  and  rele- 
vantly to  the  matters  to  issue,  because  relevantly  to  his  own  character 
and  credibility  as  a  witness  in  the  matter.  That  being  so,  even  if 
express  malice  could  have  been  properly  inferred  from  the  drcum- 
etances,  the  case  of  Dawkins  v.  Lord  Kokeb; '  coDclnsively  deddes 
that  malice  has  ceased  to  be  an  element  in  the  consideration  of 
such  cases,  unless  it  can  be  shown  that  the  statement  was  made  not  in 
the  course  of  giving  evidence,  and  therefore  not  In  the  character  of  a 
witness.  A  long  series  of  authorities,  from  the  time  of  Elizaheth  to 
the  pi-esent  time,  has  established  that  the  privilege  of  a  witness  while 
giving  e\-idence  is  absolute  and  unqualified.  Allardice  v.  Robertson' 
was  relied  upon  by  Mr.  Chambers.  That  was  the  case  of  an  action 
gainst  a  magistrate  for  words  spoken  on  the  bench,  and  Lord  Wyn* 
ford  expressly  distinguishes  the  two  cases,  and  says  that  the  privilege  of 
a  judge  of  the  superior  courts  does  not  apply  to  the  judge  of  an  inferior 
court ;  and  that  in  the  cose  of  the  latter  the  privilege  Is  not  absolute 
and  unquahfted,  and  that  a  "  suboi-dlnate  judge  "  would  be  liable  to  an 
action  if  malice  were  proved.  It  does  not,  therefore,  touch  the  pres- 
ent case  ;  and  as  to  a  witness  speaking  with  reference  to  the  sabjeo^ 
matter  of  the  issue,  it  Is  clear  that  the  privilege  is  unqualified. 

The  judgment  of  the  Common  Pleas  Division  must,  therefar*|iN 
aJfinned. 

1  Law  Bep.  7  H.  L.  71*.  »  1  Don-,  N.  8,  «5,  SIS. 
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Bbamwkll,  J.  A.  I  am  of  the  same  opinion.  The  judgmect  of  the 
Common  Fleas  afflnned  two  propoeitions.  First,  that  what  the  defend- 
ant said  was  said  as  a  witness,  and  was  relevant  to  the  inquiry  before 
the  magistrate;  secondly,  that,  that  being  so,  the  Lord  Chief  Justice 
shonld  have  stopped  the  trial  of  the  action  by  nonsuiting  the  plaintifC. 

As  to  the  first  propofiition.  I  am  by  Qo  means  sure  tliat  the  word 
**  relevant "  is  the  beet  word  that  could  be  used ;  the  phrases  used  by 
the  Lord  Chief  Baron  and  the  Lord  Chancellor  in  Dawkins  v.  Lord 
Rokeby '  would  seem  preferable,  "  having  reference,"  or  "  made  with 
reference  to  the  inquiry."  Now,  were  the  judges  of  the  Common 
Fleas  Division  right  in  holding  that  this  statement  of  the  defendant 
had  reference  to  the  inquiry?  I  think  that  they  were.  There  can  be 
DO  doubt  that  the  question  put  by  tlie  cross-examining  counsel  ought 
□ot  to  have  been  allowed ;  "  Have  you  read  what  Sir  James  Hannen 
ia  reported  to  have  said  as  to  your  evidence  in  Davies  v.  May?" 
What  Sir  James  Hannen  had  said  in  a  former  case  was  not  evidence. 
It  was,  therefore,  an  improper  question,  and  the  answer  to  it,  if 
untrue,  would  not  have  subjected  the  witness  to  an  indictment  for  per- 
jury. But  the  question  having  been  put,  and  the  answer  having  been 
in  the  affirmative  —  and  the  question  being,  as  Lord  Coleridge 
observed,  "  ingeniously  suggestive,"  viz.  that  the  way  the  defendant 
bad  been  dealt  with  on  the  former  occasion  did  not  redound  to  his 
credit  as  a  witness  —  the  defendant  insisted  on  making  in  addition  the 
statement  complained  of.  He  did  so,  in  my  opinion,  very  foolishly. 
It  would  have  been  better  to  have  been  satisfied  with  retaining  his 
own  opinion  without  setting  it  up  in  direct  opposition  to  the  positive 
testimony  of  eye-witnesses.  But  he  foolishly,  as  I  thinlc,  and  coarsely 
exclaimed,  "  I  believe  that  will  to  be  a  rank  forgery,  and  shall  believe 
BO  to  the  day  of  my  death."  Suppose  after  he  had  said  "  yes,"  he  had 
added  in  a  decent  and  becoming  manner,  "  and  I  am  sorry  Sir  James 
Uannen  said  what  he  did,  for  I  took  great  pains  to  form  my  own  opin- 
ion, and  I  shall  always  retain  it,  as  I  still  think  it  right "  Would  not 
that  have  had  reference  to  the  inquiry  before  the  magistrate?  And 
would  it  not  have  been  reasonable  and  right  tliat  the  witness  should  - 
have  added  that  statement  in  justitication  of  himself?  Surely,  yes. 
Air.  Clarke  said  he  was  prepared  to  maintain  that  as  long  as  a  witness 
Bpoke  as  a  witness  in  the  witness-box,  he  was  protected,  whether  the 
matter  had  reference  to  the  inquiry  or  not.  I  am  reluctant  to  affirm  so 
extreme  a  proposition.  Suppose  while  the  witness  is  in  the  box,  a  man 
were  to  come  in  at  the  door,  and  the  witness  were  to  exclaim,  "That 
man  picked  my  pocket."  I  can  hardly  think  that  would  be  privileged. 
I  can  scarcely  think  a  witness  would  be  protected  for  anything  he 
might  say  in  the  witness-box,  wantonly  and  without  reference  to  the 
inquiry.  I  do  not  say  be  would  not  be  protected.  It  might  be  held 
that  it  was  better  that  everything  a  witness  said  as  a  witness  should 
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})e  protected,  than  that  witnesBes  sboald  be  ooder  the  impressioa  Out 
what  they  Bsdd  in  the  witDesa-box  migbt  eubject  them  to  an  action.  I 
certainly  shoald  paase  before  I  a£armed  so  extremb-a  propoeitioD,  bat 
wiUioat  affinning  that,  Z  think  the  words  "baving  reference  to  the 
inquiry "  ougbt  to  have  a  very  wide  and  comprehensive  application, 
and  ought  not  to  be  limited  to  statements  for  which,  if  aot  true,  a 
witness  might  be  indicted  for  perjury,  or  the  exclusion  of  which  by 
the  judge  would  give  ground  for  a  new  trial ;  but  ought  to  extend  to 
tdiat  which  a  witness  might  naturally  and  reasonably  say  when  givii^ 
evidence  with  reference  to  the  inquiry  as  to  which  he  had  beea  called 
SB  a  witness.  Taking  that  view,  I  think  the  first  proposition  is  estab- 
lished, that  the  statement  of  the  defendant  was  made  as  witness  and 
had  reference  to  the  inquiry. 

As  to  itie  second  proposition,  that,  if  the  first  be  made  out,  do 
inquiry  can  be  gone  into  as  to  whether  the  statoment  was  false  or 
malicious  or  as  a  volunteer,  we  are  bound  by  authority.  The  case  of 
Dawkins  v.  Lord  Bokeby^  is  directly  in  point,  and  binding  upon 
us  even  if  we  disliked  the  decision.  Hr.  Chambers  has  not  attempted 
to  distinguish  that  case  except  on  the  ground  that  the  inquiry  in  that 
case  was  before  a  military  court  But  it  is  clearly  not  distinguishable 
on  that  ground.  The  learned  Lords  determined  that  what  is  true  of  a 
civil  tribunal  is  true  of  a  military  court  of  inquiry ;  and  they  afflnned 
most  distinctly  the  proposition  tfiat  if  the  evidence  has  reference  to 
the  inquiry,  the  witness  is  absolutely  privileged.  There  is  also  the 
case  in  the  Court  of  Error  of  Henderson  v.  Broomhead,'  which  is  pre- 
cisely to  the  same  effect,  and  undistingniahable  from  the  present  case. 

I  am,  therefore,  of  opinion  that  the  judgment  of  the  Common  Fleas 
Divisioa  was  right,  and  must  be  aGBrmed.  Judgment  affirmed? 

1  Law  Bap.  T  H.  L.  TU.  •  1  H.  &  N.  fiSS. 

■  ItcTii  V.  Smith,  IB  C.  B.  138;  Handanon  «.  Broomhaid,  iU.  k'S.  S69;  Dawkiu  t. 
Rokaby,  L,  K.  7  U.  L.  TU,  L.  B.  8  Q.  B.  Sfi6  <Uilitarj  eaort  of  inquiry);  Goffiu  «.  Don- 
Dally,  S  Q.  B.  D.  307  (Select  committaa  of  Hoiui  of  Commoni);  GompaH  d.  White,  t  T. 
L.  B.  30;  Walion  0.  Jone^  [IfiOE]  A.  C.  480  (pririlege  extends  to  sUtement  to  client  ud 
aolicitor  in  preptntlon  of  cue  (or  trikl);  Terr;  «.  Fellowi,  fil  I<.  An.  ST&j  Honckla  (. 
Tooaiff,  SB  Md.  17Si  Bnnga  a.  FrukUn,  TS  Tax.  K6;  &aaMij  a.  BiUianl,  10  Ir.  G.  L.  K. 
igfi  Accord. 

See  &Iw  Hatchinaon  v.  Lavis,  7S  lad.  EE  ;  Ltlea  e.  Ott^ea,  42  Oh.  3L  flSI. 
Id  Dawkins  v.  Lord  Bokebj,  tupra.  Lord  Penxance  said :  "  It  ia  nid  that  a  atalt- 
■nent  of  fact  of  a  libellons  natnre  which  ii  palpably  untrue  —  known  to  be  untniebf 
him  who  made  it,  and  dictated  bj  maliue  —  Doghl  to  be  the  snhject  of  a  dvll  remedj, 
tbangh  made  in  the  coarse  o(  ft  pureljr  militury  inqaiiy.  This  mode  of  atatiug  the 
question  assumra  the  untruth  and  assameB  the  malice.  If  b;  any  process  of  defflOff- 
'  stration,  free  from  the  defects  of  human  judgment,  the  untruth  and  malice  could  be  wt 
above  and  beyond  ill  question  or  doubt,  there  might  be  ground  for  contending  that  tlM 
law  of  the  land  shoald  give  damages  to  the  injurvd  man. 

"  But  thU  is  not  the  stata  of  thing*  under  irbich  this  qaestioii  of  U»  baa  to  be 
determined.  Whether  the  atatementa  were,  in  fact,  untrue,  and  whether  they  wen 
dictated  by  malice,  are,  and  always  will  be,  open  questions,  upon  which  opinions  my 
differ,  and  which  can  only  be  resolred  by  the  exercise  of  human  jadgment  And  tht 
rMl  question  is,  whether  it  b  proper  on  groands  of  public  policy  to  remit  such  qius- 
tions  to  the  judgment  of  a  jury.  The  raasona  againat  doing  ao  an  simple  aDdobrioiu. 
A  witneas  may  be  uttarly  free  from  malice^  and  may  yet  in  the  eye*  <^  a  jury  be  i^ 
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MUNSTEE  V.  LAMB. 

Im  thb  Conat  of  Appeal,  JoLr  5,  1883. 

[HeporUd  in  11  Qu«n'j  Bench  Diviiion,  988.] 

Bbeti,  M.  R.'  This  action  is  brought  against  a  solicitor  for  words 
spoken  by  him  before  a  coart  of  justice,  whilst  he  was  acting  as  the 
advocate  for  a  person  charged  in  that  court  with  an  offence  against  the 
law.  For  the  purposes  of  my  Judgment,  I  shall  assume  that  the  words 
complained  of  were  uttered  by  the  solicitor  malicionaly,  that  is  to  say, 
not  with  the  object  of  doing  something  useful  towards  the  defence  of 
his  client:  I  shall  assume  that  the  words  were  uttered  without  any 
JQsUflcation  or  even  excuse,  and  from  the  indirect  motive  of  personal 
ill-will  or  anger  towards  the  prosecutor  arising  out  of  some  previously 
existing  cause ;  and  I  shall  assume  that  the  words  were  irrelevant  to 
every  issue  of  fact  which  was  contested  in  the  court  where  they  were 
altered  ;  nevertheless,  inasmuch  as  the  words  wfere  uttered  with  refer- 
eooe  to,  and  in  the  coarse  of^  the  judicial  inquiry  which  was  going  on, 
no  action  will  lie  against  the  defendant,  however  improper  his  behavior 
may  have  been. 

It  has  been  contended  thtct  as  a  person  defamed  has,  prima  facie,  a 
CMse  of  action,  the  person  defaming  must  produce  either  some  statute 
or  acme  previous  decision  directly  in  point  which  will  justify  his  con- 
dnct.  I  cannot  agree  with  that  a^nment.  The  common  law  does  not 
consist  of  particular  cases  decided  upon  particular  facts ;  it  consists  of 
a  number  of  principles,  which  are  recognized  as  having  existed  during 
the  whole  time  and  course  of  the  common  law.  The  judges  cannot 
make  neW  law  by  new  decisions ;  they  do  not  assume  a  power  of  that 
Idnd :  they  only  endeavor  to  declare  what  the  common  law  is  and 
has  been  ttom  the  time  when  it  first  existed.  But  inasmuch  as  new 
oircomstances,  and  new  complications  of  fact,  and  even  new  facts,  are 
constantiy  arising,  the  judges  are  obliged  to  apply  to  them  what  they 
consider  to  liave  been  the  common  law  during  the  whole  coarse  of  its 
exbtence,  and  therefore  they  seem  to  be  Uying  down  a  new  law, 
wliereas  they  are  merely  applying  old  principles  to  a  new  state  of  facts. 
Therefore,  with  r^;ard  to  the  present  case,  we  have  to  find  out  whether 
there  is  a  principle  of  the  common  law,  which  although  it  has  existed 

to  that  InpnUtbn;  or,  agtdn,  tba  witnui  miy  \»  elitnd  bj  the  jury  of  the  Impnta. 
tion,  and  dmj  yet  have  t«  flnconntar  the  ezpensei  and  dlctran  of  a  hanaBing  litigation. 
With  mch  po««i1iilftiei  hanging  ovsr  his  hnd,  a  witneai  eannot  be  expected  to  ipeak 
witb  that  Ftm  and  open  mind  which  tha  adminirtntion  of  jnatiee  denanda. 

"TbeMconsidcrationBhave  long  eince  led  to  the  legal  doctrine  that  *  witaeae  io  tbe 
Gonrta  of  law  ii  free  from  any  action ;  and  I  fail  to  peraeiTe  any  raaioB  why  the  sanie 
conaiderationa  ahonld  not  be  applied  t«  an  inqniij  neh  at  the  prearat,  and  with  tb« 
MDM  Ranlt."  ~  Ed. 

I  Only  the  ojairioD  of  Banr,  H.  B.,  ti  glTen.  —  b. 
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rrom  the  beglDniog,  is  now  to  be  applied  for  the  first  time.  I  cumot 
find  that  there  bas  been  a  decision  of  a  court  of  law  with  refereDcc  to 
Biich  facte  as  are  now  before  us,  that  is,  with  regard  to  a  person  acting 
in  the  capacity  of  counsel :  but  there  have  been  decisions  upon  ana- 
logous facts;  and  if  wc  can  find  out  what  principle  was  applie<)  in 
these  decisions  upon  the  analogous  facts,  we  uiust  consider  how  far  it 
governs  the  case  before  us. 

Actions  for  libel  and  slander  have  always  been  subject  to  one  prin- 
ciple: defamatory  statenictils,  although  they  may  be  actionable  on 
ordinary  occasions,  nevertheless  are  not  actionable  libel  and  slander 
when  they  are  made  upon  certain  occasions.  It  is  not  that  these  state- 
ments are  libel  or  slander  subject  to  a  defence,  bnt  the  principle  is  tint 
defamatory  statements,  if  they  ai'e  made  on  a  privileged  occasion,  from 
the  very  moment  when  they  arc  made,  are  not  libel  or  slander  of  whidi 
the  law  takes  notice.  Many  privileged  occasions  have  been  recognized. 
The  occasion,  with  which  we  now  have  to  deal,  is  that  a  defamatory 
statement  has  been  made  either  in  words  or  by  writing  in  the  course 
of  an  inquiry  regarding  the  administration  of  the  law.  It  is  bej-ond 
dispute  that  statements  made  under  these  circumstances  are  privileged 
as  to  some  persons,  and  it  has  been  admitted  by  the  plaintiff's  counsel 
that  one  set  of  these  persons  are  advocates :  it  could  not  be  denied  that 
advocates  are  privileged  in  respect  of  at  least  some  defamatory  state- 
ments made  by  them  in  the  course  of  an  inquiry'  as  to  the  administratloD 
of  the  law.  It  was  admitted  that  so  long  as  an  advocate  acts  bonafidt 
and  says  what  is  relevant,  owing  to  the  privileged  occasion,  defamatory 
statements  made  by  him  do  not  amount  to  libel  or  slander,  althougb 
they  would  have  been  actionable  if  they  had  not  been  made  whilst  he 
was  discharging  his  duty  ns  an  advocate.  But  'it  was  contfindod  thai 
an-  advocate  cannot  claim  the  benefit  of  the  privilege  unless  he  acts 
bona  fide,  that  is,  for  the  purpose  of  doing  his  duty  as  an  advocate,  and 
nnless  what  he  sa^'s  is  relevant.  That  is  the  question  which  we  nair 
have  to  determine.  Certain  persons  can  claim  the  benefit  of  the  privi- 
lege which  arises  as  to  everything  said  or  written  in  the  course  of  an 
inquiry  as  to  tbe  administration  of  the  law,  and  without  making  an 
exhaustive  enumeration  I  may  say  that  those  persons  are  judges,  advo- 
cates, parties,  and  witnesses.  There  have  been  decisions  with  regard 
to  three  of  these  classes,  namely,  judges,  parties,  and  witnesses,  and  it 
has  been  held  that  whatever  they  may  have  said  in  the  course  of  an 
inquiry  as  to  the  a  dm  i  lustration  of  the  law,  has  been  said  upon  a  privi- 
leged occasion,  and  that  tbey  are  not  liable  to  any  action  for  libel  or 
slander.  But  it  has  been  suggested  that  only  some  of  these  classes  of 
persons  can  succcssfuUj'  claim  the  privilege  of  the  occasion,  and  tbosc 
are,  judges,  parties,  and  witnesses,  who  make  statements  without  malice 
and  relevantly  ;  and  that  those  judges,  parties,  and  witnesses,  who 
either  speak  or  write  without  relevancy  and  with  malice,  cannot  bdc- 
cessfuUy  claim  the  privilege  of  the  occasion.  1  am  inclined  to  tliink 
that  with  regard  to  these  classes  of  persons  the  law  has  not  always  been 
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stated  in  the  same  maiinei  by  the  jadges,  and  some  jiidgee  hare  a 
ationg  objection  to  carry  th«  privilege  beyond  the  point  to  which  they 
are  obliged  by  authority  to  carry  it;  they  ara  disindined  to  admit  the 
existence  of  the  privilege.  Other  Judges  are  Inclined  to  carry  the  privi- 
lege to  ita  full  extent,  and  ire  must  see  what  is  the  doctrine  nliich  has 
been  finally  adopted.  With  regard  to  witneaees,  the  chief  caees  are, 
Kevis  V.  Smith,'  and  Henderson  t>.  Broomhead,^  and  with  regard  to 
vritnesses,  the  general  conclusion  is  that  all  witnesses  speaking  with 
reference  to  the  matter  which  is  before  the  court  —  whether  what  they 
say  is  relevant  or  irrelevant,  whether  what  they  say  is  malicious  or 
not —  are  exempt  from  liability  to  any  action  in  respect  of  what  they 
State,  whether  the  statement  has  been  made  in  words,  that  is,  on  viva 
voce  examination,  or  whether  it  has  been  made  upon  atfldavic.  It  was 
at  one  time  su^ested  that  althougli  witnesses  could  not  be  held  liable 
to  actions  upon  the  case  for  defamation,  that  is,  for  actions  for  libel 
and  slander,  nevertheleaa  they  might  be  held  liable  in  another  and  dif- 
ferent form  of  action  on  the  case,  namely,  an  action  analogous  to  an 
action  for  malicious  prosecution,  in  which  it  would  be  alleged  that  the 
statement  complained  of  was  false  to  the  knowledge  of  the  witness,  and 
was  made  malicionsly  and  without  reasonable  or  probable  cause.  This 
view  has  been  supported  by  high  authority ;  but  it  seems  to  me  wholly 
nntenftble.  If  an  action  for  libel  or  slander  cannot  be  maintained,  how 
can  such  an  action  as  I  have  mentioned  be  maintained,  it  being  in 
truth  an  action  for  defamation  in  an  altered  form?  Every  objection 
and  every  reason,  wbicli  can  be  urged  against  an  action  for  libel  or 
slander,  will  equally  apply  against  the  su^estcd  form  of  action. 
Therefore,  to  my  mind,  the  best  way  to  deal  with  the  suggested  form  of 
actjon  is  to  dispose  of  it  in  the  words  of  Crompton,  J.,  in  Henderson  v. 
Broomhead,  where  he  said  :  "  The  attempts  to  obtain  redress  for  defa- 
mation having  failed,  an  effoil  was  made  in  Revis  v.  Smith '  to  sustain 
an  action  analogous  to  an  action  for  malicious  proseculion.  That 
seems  to  have  been  done  in  despair."  Nothing  could  be  more  strong, 
nothing  could  show  more  clearly  liis  entire  disbelief  in  the  possibility 
of  supporting  that  new  form  of  action.  The  answer  to  the  suggested 
form  of  action  was  that  during  the  hundreds  of  years  which  had  elapsed 
such  an  action  never  had  been  sustained.  No  reported  case  from  the 
time  of  the  commencement  of  the  common  law  until  the  present  day  can 
be  found  in  which  the  su^ested  form  of  action  has  been  maintained,  and 
yet  it  is  impossible  to  suppose  that  opportunities  for  bringing  actions 
of  that  kind  and  of  carrying  them  to  a  conclusion  have  not  occurred 
again  and  again.  However,  the  question  is  not  as  to  the  form  of  the 
action,  but  whether  an  action  of  any  kind  will  lie  for  defamation  uttered 
jn  the  course  of  a  Judicial  proceeding.  Crompton,  J.,  in  Henderson  v. 
Broomhead,  also  said :  "  No  action  will  lie  for  words  spoken  or  written 
in  the  course  of  any  Judicial  proceeding.     In  spite  of  all  that  can  be 
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said  againat  it,  we  find  the  nil«  ftcted  upon  fVom  the  earliest  times. 
The  mischief  would  be  immense  if  the  peraoo  aggrieved,  Instead  of 
preferring  an  indictment  for  perjurj',  could  turn  his  complaint  into  a 
civil  action.  By  universal  assent  it  appears  that  in  this  country  no  such 
action  lies.  Creeswell,  J.,  pointed  oat  in  Revis  v.  Smith  *  that  the 
inconvenience  is  much  less  than  it  would  be  if  the  rule  were  otherwise. 
The  origin  of  the  rule  was  the  great  mischief  that  would  result,  IT 
witnesses  in  courts  of  Justice  were  not  at  liberty  to  speak  freely,  sob- 
Ject  only  to  the  animadversion  of  the  court."  It  is  there  laid  down 
that  the  reason  for  the  rule  with  regard  to  witnesses  is  pnblic  policy. 
In  Scott  V.  Stansfleld  it  was  held  that  all  Judges,  inferior  as  well  ai 
superior,  are  privileged  for  words  spoken  in  the  oonrpe  of  a  Judiciii 
proceeding,  although  they  are  uttered  falsely  and  maliciously  and  with- 
out reasonable  or  probable  cause.  The  ground  of  the  decision  wu 
that  the  privilege  existed  for  the  public  benefit :  of  course  it  is  not  tot 
the  public  benefit  that  persons  should  be  slandered  without  having  a 
remedy ;  but  upon  striking  a  balance  between  convenience  and  incon- 
venience,  between  benefit  and  mischief  to  the  public,  it  is  thought  better 
that  a  judge  should  not  be  subject  to  fear  for  the  consequences  of  toy- 
tfaing  which  he  may  say  in  the  course  of  his  Judicial  duty.  Therefore  the 
casesofbotfa  witnesses  and  ^dges  fall  within  the  rale  as  to  privileged  oc- 
casions, notwithstanding  it  may  be  proved  that  any  defamatory  words 
spoken  by  them  were  uttered  from  an  indirect  motive  and  to  gratify  their 
own  malice.  In  Dawkins  v.  Lord  Kokeby'  it  was  assumed  for  the  pur- 
poses of  the  decision,  that  the  defendant  had  been  guilty  of  both  false- 
hood and  malice ;  nevertheless  it  was  held  that  no  action  would  lie 
against  him  for  statements  made  by  him  as  a  witness.  The  ground  of 
the  decision  was  no  doubt  that  a  witness  in  giving  liis  evidence  should 
not  be  afraid  of  being  sued  for  anything  that  he  might  say.  A  similar 
view  of  tlie  law  was  taken  in  Seamui  v.  Netherolift ;  and  Xbe  same  rule 
has  been  applied  to  the  parties.  If  upon  the  grounds  of  public  policy 
and  free  administration  of  the  law  the  privilege  be  extended  to  Judges 
and  witnesses,  although  they  Speak  maliciousty  and  without  reasonable 
or  probable  cause,  is  it  not  for  the  benefit  of  tite  administration  of  the 
law  that  counsel  also  should  have  an  entirely  free  mind  ?  Of  the  three 
classes  —  judge,  witness,  and  counsel  —  it  seems  to  me  that  a  counsel 
has  a  special  need  to  hare  his  mind  clear  from  all  anxiety.  A  couDsel'i 
position  is  one  of  the  utmost  difficulty.  He  Is  not  to  speak  of  that 
which  he  knows ;  he  is  not  called  upon  to  consider,  whether  the  &cl> 
with  which  he  Is  dealing  are  true  or  false.  What  he  has  to  do,  is  to 
argue  as  best  fae  can,  without  degrading  himself,  in  order  to  maintain 
the  proposition  which  will  carry  with  it  eiHier  the  protection  <x  the 
remedy  which  he  desires  tor  his  client.  If  amidst  the  difflcnlties  of  his 
position  he  were  to  be  called  npon  during  the  heat  of  iiis  argument  Ut 
consider  whether  what  he  says  is  true  ot  false,  whether  what  be  says 

■  18  C.  B.  130.  ■  Uw  Rap.  8  Q.  B.  tSS. 
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Is  relevant  or  Irrelerant,  he  would  bare  his  mind  so  embarrassed  that 
be  conld  not  do  the  duty  which  he  is  called  upon  to  perform.  For,  more 
than  a  judge,  infiaitely  more  than  a  witness,  be  wants  protection  on 
the  ground  of  benefit  to  the  public.  The  rule  of  law  is  that  what  is 
said  in  the  course  of  the  administratioD  of  the  law,  is  privileged ;  and 
the  reason  of  that  rule  covers  a  counsel  even  more  than  a  judge  or  a 
witness.  To  my  mind  it  is  illogical  to  argue  ttiat  the  protection  of 
privilege  ought  not  to  exist  for  a  counsel,  who  deliberately  and  mali- 
ciously slanders  another  person.  The  reason  of  the  mle  is,  that  a 
counsel,  who  is  not  malicious  and  who  is  acting  bona  fide,  may  not  be 
in  dauger  of  having  actions  brought  against  him.  If  the  rule  of  law 
were  otherwise,  the  most  innocent  of  counsel  might  be  unrighteously 
harassed  with  suits,  and  therefore  it  is  better  to  make  the  mle  of  law 
BO  large  that  an  innocent  counsel  shall  never  be  troubled,  although  by 
making  it  so  large  counsel  are  included  who  have  been  guilty  of  malice 
and  misconduct  In  Rex  ti.  Skinner,'  Lord  Mansfield,  a  Judge  most 
skilful  in  enunciatiug  \he  principles  of  the  law,  treated  a  counsel  as 
standing  in  the  same  position  as  a  Judge  or  a  witness.  In  Dawkins  v. 
Lord  Rokeby*  a  most  careful  Judgment  was  delivered  on  behalf  of  all 
the  judges  in  the  Exchequer  Chamber,  and  the  opiuiou  of  Lord  Mans- 
field  was  cited  and  adopted.  If  the  authority  of  these  two  cases  is  to 
be  followed,  counsel  are  equally  protected  with  judges  and  witnesses. 
I  will  refer  to  Kennedy  v.  Hilliard,*  and  in  that  case  Rgott,  C.  B., 
delivered  a  most  learned  judgment,  in  the  coarse  of  which  he  said :  * 
"  I  take  this  to  be  a  rule  of  law,  not  founded  (as  is  the  protection  in 
other  cases  of  privileged  statements)  on  the  absence  of  malice  in  the 
party  sued,  but  founded  on  public  policy,  which  requires  that  a  Judge, 
in  dealing  with  the  matter  before  him,  a  party  in  preferring  or  resisting 
a  legal  proceeding,  and  a  witness  in  giving  evidence,  oral  or  written, 
in  a  court  of  justice,  shall  do  so  with  his  mind  uninfluenced  by  the  fear 
of  an  action  for  defamation  or  a  prosecution  for  libel."  Into  the  rule 
thus  stated  the  word  "  counsel"  must  be  introduced,  and  the  rule  may 
be  taken  to  be  the  rule  of  the  common  law.  That  rule  is  founded  upon 
public  policy.'  With  regard  to  counsel,  the  questions  of  malice,  l<ma 
fide»,  and  relevancy,  cannot  be  raised ;  the  only  question  is,  whether 
what  is  complained  of  has  been  said  in  the  course  of  the  administra- 
tion of  the  law.  If  that  be  so,  the  case  against  a  counsel  must  be 
stopped  at  once^  Xo  action  of  any  kind,  no  criminal  prosecution,  can 
be  mtuntained  against  a  defendant,  when  it  is  established  that  the 
words  complained  of  were  uttered  by  him  as  counsel  in  the  course  of 
a  judicial  inquiry,  that  is,  an  inquiry  before  any  court  of  justice  into  any 
matter  concerning  the  administration  of  the  law. 
I  am  of  opinion  that  the  rule  of  law  is  such  as  I  have  pointed  out, 
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that  it  ought  to  be  applied  in  the  present  case,  and  therefore  that  this 
action  cannot  be  maintained. 

From  our  judgments  it  is  obvious  that  we  dissent  tiova  the  opinion 
of  Lord  Denmau,  C.  J.,  expressed  by  him  at  Nisi  Piins  in  Kendilton 
V.  Maltby.'  Jpptal  dtsmiMed* 


GILBERT  V.  THE  PEOPLE. 

Ih  the  Sdpreue  Codrt,  Neit  Yore,  Hat,  1841. 

lEtporUd  in  1  Dmia,  41.) 

By  the  Court,  Beardslet,  J.*  Whatever  may  be  said  or  vritlen 
by  a  party  to  a  judidal  proceeding,  or  by  his  attorney,  solicitor  or 
counsel  therein,  if  pertinent  and  material  to  the  mattei  in  controveny, 
is  pririleged,  and  consequently  lays  no  foundation  for  a  private  action 
or  a  public  prosecution.  The  general  language  of  elementary  writere 
is,  tluit  whatever  occurs  in  the  regular  course  of  justice  is  priTileged, 
(Hawk.  P.  C,  B.  1,  ch.  73,  §  8 ;  3  Cbit.  Cr.  Law,  869 ;  1  Saunrt.  131 
(1.)  ;  1  Russ.  on  Crimes,  307  ;  Bac.  Abr.  Libel,  A.  4  ;)  and  by  which 
ttiey  intend  to  indicate  the  principle  I  have  stated.  If  what  is  said  or 
written  is  pertinent  and  material  to  the  controversy,  the  protection  to 
parties  and  those  wbo  I'epreaent  them,  (for  all  stand  on  tbe  same 
ground,)  is  absolute  and  unqualified,  and.no  one  shall  be  permitted  to 
allege  that  it  was  done  with  malice.  But  this  is  the  extent  of  the 
privilege ;  for  if  a  party  or  his  i^ent  will  pass  beyond  the  preacribed 
limit  to  asperse  and  vilify  another,  by  word  or  writing,  be  is  witboat 
protection,  and,  as  in  other  cases,  must  abide  the  consequences  of  bis 
own  misconduct.  If  slanderous  words  are  used,  he  is  a  slandererj 
and  if  he  otfendfi  in  writing,  he  is  a  libeller,  and  may  be  prosecuted 
both  civilly  and  criminally  as  such.  Hastings  v.  Lusk,*  Hodgson  r. 
Scarlet,'  Ring  v.  Wheeler.'    See  also  Thorn  v.  Blanchard.' 

This  being  the  principle  which  must  govern  all  cases  of  this  char- 
acter, it  is  only  necessarj'  to  see  how  it  applies  to  the  one  now  before 
us.  The  alleged  libellous  matter  was  part  of  a  declaration  in  a  jus- 
tice's court,  which  was  prepared  and  presented  to  the  justice  by  the 
plaintiff  in  error,  who  acted  on  that  occasion  as  counsel  for  the  plaia- 
tilfs  in  the  cause.    Tbe  action  was  trespass,  for  entering  the  close  of 

>  Cm.  k  M.  402  i  a  M.  A  S.  438. 

■  Pedlej  D.  Morris,  SI  L.  J.  Q.  B.  21  Accord. 

SMBuckle7i9.  Wood,  4Rep.l4e;  Hodgson  x.  Sculet,  1 B  &  Aid.  Z32 ;  J(ick>T> 
Fold,  6H.  4N.  792. —  Ed. 
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the  plaintiffs  aud  taking  aad  killing  divers  aheep,  aud  fur  other  alleged 
injuries  to  aheep,  wool,  sheepekiDS  and  mutton.  Supposing  the  decU- 
ration  In  stating  these  gricvancea  to  be  free  from  objection,  it  atill  had 
other  Btatementa  and  inainuatioaa  which  could  not  but  have  been  in- 
tended to  stir  up  the  passions  of  the  defendant  in  that  sait,  and  to 
make  him  an  object  of  dark  auspicion  as  well  aa  of  ridicule  and  con- 
tempt The  declaration  alleged  that  the  defendant  was  "  reported  to 
be  fond  of  sheep,  bucks  and  ewes,  and  of  wool,  mutton  and  lambs," 
and  "  in  the  habit  of  biting  sheep;  "  and  it  was  added  that  if  guilty 
he  "  ought  to  be  hanged  or  shot."  These  and  other  suggestions  of 
the  like  character,  to  he  found  in  this  declaration,  were  in  no  respect 
relevant  or  material  to  the  action,  and  obviously  must  have  been 
thrown  in  to  scandalize  and  annoy  ihe  defendant.  What  had  the 
court  to  do  with  these  alleged  "reports"  and  "habits"?  Certainly 
nothing.  They  could  have  no  possible  bearing  on  the  issue  to  be 
tried,  or  the  damages  which  might  be  aasesaed  for  the  alleged  trespass, 
although  they  might  very  well  serve  to  irritate  and  disgrace  the  party 
vho  was  charged  to  be  the  subject  of  such  reports  and  habits.  It 
would  be  lamentable  if  irrelevant,  gratuitous  and  malicious  attacks 
could  be  excused,  because  inserted  in  a  declaration  upou  other  and 
distinct  causes  of  action,  and  with  which  the  vituperative  charges  had 
no  connection  whatever.  The  demurrer  admits  that  these  charges  and 
insinuations  were  false  and  malicious,  and  aa  they  were  in  no  sense 
pertinent  to  the  action,  they  were  libellous. 

TAeJudgmeitt  shovld  be  a^rmed.^ 


J.  TS.  WHITE,  RzspOKDEHT,  9.  D.  L.  CARROLL,  Appellant. 
In-  the  Coukt  of  Appeals,  New  York,  1870. 

[Stpoiltd  in  42  Ntic  York  Beporii,  lEl.] 

ScTHEBLAND,  J,'  On  the  trial  of  this  action,  before  Mr.  Justice 
Potter  and  a  jury  at  the  circuit,  it  appeared,  that  in  1858  and  1859, 
s  proceeding  was  going  on  before  the  surrogate  of  Montgomery  county, 
in  which  the  contested  point  or  question  was  the  tcstamentarj'  capacity 
of  one  Jay  Phillips ;  that  the  plaintiff  and  the  defendant  were  both  at 
the  time,  and  for  some  years  previously  had  lieen,  practising  as  physi- 
cians at  Amsterdam,  Montgomery  county,  the  plaintiff  as  a  homtco- 
patbtc  physician,  and  the  defendant  as  an  allopathic  phj'sician  ;  that 
both  had  been  aworn  as  witnesses,  and  testified  in  the  proccedinga 
before  the  surrogate,  the  defendant  some  time  after  the  plaintiff;  that 

1  (JoioaCo.  V.  Thomu,  S3  Fed.  SOS;  King  «.  HcEiulck,  136  Fed. SIS;  Mvera v.  Hodges, 
S3  Fl>.  1ST;  Giiaai  «.  ^tn*  Co.,  lU  Ll  Wi;  Jonea  v.  Browiilee,  ISl  Uo.  ibS;  Ktrnper  v. 
Fort,  aiB  P«.  8B;  Crockett  r.  MeLanBtan,  109  Tenn,  617  Accord. 

Id  EagUnd  >tiCemeiiU  in  ■  plekdiag  uv  kbsaluCeli-  pririleged,  though  Dot  relevaat. 
HodHD  «.  Pare,  (1SS9]  1  Q.  B.  US. 

Id  LouliiiDa  the  BtMemeTit  of  partiea  id  judiciilproccedinga  are  not  abeolutelf  privileged. 
Le>alv.JoMph8chwartiCo.,lleU.S93,  118 U.  Tig;  DiinD  v. So. Co.,  USLa.4ai.-El>. 

*  Onlj  part  of  thaopiDionolUucoDrtifgiTaD.  — Ed. 
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on  the  examination  of  the  derendant  as  such  witness,  be  was  asked 
whether  any  other  pLysician  was  in  attendance  on  Jay  Phillips,  at  tlu 
time  he  was  attending  him,  and  that  be  answered:  "Not  as  I  know 
of."  That  he  was  then  asked :  *'  Did  not  any  physician  attend  tiim,  at 
the  time  he  was  at  Mrs.  Moore's,  when  you  did  not?"  That  to  this 
question,  the  defendant  anawered ;  "  Not  as  I  know  of;  I  nndentand 
he  had  a  quack,  I  would  not  call  him  a  physician ;  I  understood  tl»t 
-  Dr.  White,  as  he  is  called,  had  been  there."  Tiist  this  evidence  was 
reduced  to  writing  by  the  surrogate,  and  filed  in  the  surrogates'  ofBce; 
and  thereupon  this  action  was  brought,  the  complaint  in  whidi  con- 
tains two  counts,  one  for  libel,  or  for  words  written;  and  the  other  fw 
Blander,  or  for  words  spoken. 

No  point  WHS  made  on  the  trial  of  the  action,  that  the  words  allied 
in  the  complaint  had  not  been  proved  to  have  been  spoken  by  the 
defendant,  but  a  motion  was  made  on  his  part  to  dismiss  the  codi- 
plaint,  substantially  upon  the  ground  that  the  words  spoken  by  the 
defendant  were  not  actionable,  because  they  were  spoken  on  his  ex> 
amination  as  a  witness,  and  were  spoken  as  pertinent  and  reaponsire 
to  the  questions  asked  him. 

Justice  Potter  denied  the  motion  to  dismiss  the  complaint,  and  the 
defendant  excepted. 

In  submitting  to  the  jury  Vbe  question,  "  whether  the  defendant,  at 
the  Ijme  he  so  testified  and  used  the  words  in  question,  believed  the 
words  so  nsed  by  him  were  relevant  or  pertinent  to  the  question  tbea 
on  trial,"  Justice  Potter  chai^d  the  Jury  as  follows:  "That  if  the 
jury  believed,  fh}m  all -the  circumstances  proved,  fVom  the  questions 
put  to  liim,  and  from  his  manner  of  answering,  and  from  the  answers 
the'mselves,  that  he  testified  in  good  faith,  or  in  the  belief  that  his  id- 
swers  were  pertinent  and  relevant,  then  the  law  protected  him  in  wlitt 
he  said ;  it  was  privileged,  and  their  verdict  should  be  for  the  defend- 
ant. That  if,  on  the  contrary,  they  should  believe  fh>m  this  evidence, 
that  the  defendant,  though  testifying  at  the  time  as  a  witness,  and  u 
such  entitled  to  the  protectiou  of  tlie  law,  in  so  using  the  words  proved, 
was  actuated  by  malice ;  tbst  tie  used  the  words  for  the  mere  purpose 
of  defaming  the  plaintiff,  then  the  law  withdrew  the  protection  it  would 
otherwise  have  afforded  him,  and  he  became  amenable  to  the  conse- 
qnenccB  of  uttering  the  slander,  or  of  publishing  the  libel." 

There  is  certainly  some  doubt  whether  the  defendant's  exception, 
which  he  claims  applies  to  this  part  of  the  charge,  was  sufficiently  spe- 
cific or  definite  to  raise  the  question  as  to  its  correctness ;  but  I  shall 
assume  that  it  was ;  and  I  shall  also  assume,  in  view  of  what  I  have 
said  preliminarily,  as  the  counsel  for  the  defendant  assumed  on  the 
ai^ument,  and  assumes  in  his  points,  that  the  only  material  qnestiooB 
presented  by  this  appeal,  are  those  presented  by  the  two  exceptions 
referred  to. 

Now,  as  to  the  first,  it  is  perfectly  clear,  that  the  question,  whether 
the  defendant  was  protected  under  the  circumstances,  was  not  a  qoes' 
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tion  or  iBfT  for  the  court,  but  wu  a  queBtion  of  fact  for  the  Jury.  It 
w&B  really  a  question  of  conduct,  of  motive,  of  good  faith  and  boneit 
porpoee,  or  of  bad  fiuth  and  malicious  purpose. 

The  question  was,  whether  the  defendant  did,  or  did  not,  avail  him- 
self  of  the  occasion  to  maliciously  answer  the  questions  put  to  him  as 
s  witness,  in  the  way  he  did. 

This  question  was  moet  emphatically  a  question  for  the  jury ;  and, 
I  think  it  was  submitted  to  the  jury  as  favorably  for  the  defendant  aa 
he  had  a  right  to  expect  or  ask. 

It  ia  true,  that  in  submitting  it  to  the  jury,  Justice  Potter  assumed 
that  the  defendant,  when  he  answered  the  qnestions  as  he  did,  knew 
what  the  question  iu  the  proceeding  before  the  sunx^ate  was ;  but 
Justice  Fotter  had  a  right  to  assume  this  under  the  circumstances. 

I  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur  for  affirmance.  Judgment  affirmed.' 

I  "White  V.  C&TToU,  rightly  nndentood,  ii  in  haimouj  with  the  othei  cases.  Tha 
caac  showB  that  the  court  held  that  ths  aoawer  giTen  to  the  qaeetion  put  Co  the  derend- 
■nt  aa  a  nitDBsa  berore  tbn  Euirc^te  was  not  outerjal  and  pertinent  to  the  inquiry; 
and  further  held  it  wan  privileged  if  the  derendant,  Then  he  gave  it,  in  good  Taith 
believed  that  it  woa;  and  whether  he  lo  believed,  wai  a  qnestion  of  fact  to  be  detM- 
mined  bj  the  jury.  Had  the  evideuce  proved  that  the  answer  waa  material  and  perti- 
nent, the  conrt  mnat  have  htald  it  privileged,  irrespectiTe  of  the  defendant's  belief  upon 
theaut^ect."  — AtGrovbr,  J.,  in  Uarah  d.  Ellsworth,  GO  N.  Y.  SOS,  31S. 

"It  seema  to  be  settled  bj  the  English  anthorities  that  judgea,  counsel,  parties,  and 
witnesses  are  alaolately  exempted  from  liability  to  an  action  for  defamatory  words  pub- 
liahed  In  the  coat«e  of  judicial  proceedings;  and  that  the  snme  doctrine  is  generally  held 
in  the  American  courts,  with  the  qualification,  as  to  parties,  counsel,  and  witneaaas^ 
that  their  atatementa  made  in  the  course  of  an  action  must  be  pertinent  and  material 
to  the  case."  — /^  Lone,  J.,  in  McLaughlin  u.  Cowley,  127  Mass.  SIS,  SIS. 

"The  examination  of  witnesses  is  t«gulated  by  the  tribunal  before  wLirb  they  t<*> 
tifj,  and  if  witnesses  answer  pertinently  questions  asked  thetn  by  counsel  which  are  not 
excladed  by  the  tribunal,  or  answer  pertinently  questions  asked  them  by  the  tribunal, 
they  ought  to  be  absolutely  protected.  It  ia  not  the  duty  of  a  witness  to  decide  for 
himself  vbether  the  quesriona  asked  him  under  the  direction  of  the  tribonal  are  rele- 
vant. As  the  witness  is  sworn  to  tell  the  whole  truth  relating  to  the  matter  concern- 
ing which  his  testimony  is  taken,  he  ought  also  to  be  absolutely  protected  in  testifying 
to  any  matter  which  is  relevant  to  the  inqniry,  or  which  be  reasonably  believes  to  be 
relevant  to  it.  Bnt  a  witneat  ought  not  to  be  permitted  with  impunity  to  volunteer 
defamatory  statements  which  ape  irrelevant  to  the  matter  of  inquiry,  and  which  he 
doe*  not  believe  to  be  relevant  This  statement  of  the  law,  we  think,  is  supported  by 
the  dociuons  in  this  Commonwealth.  The  English  decisions,  perhapa,  go  somewhat 
further  than  this  in  favor  of  a  witness;  certainly  tbey  apply  the  mle  liberally  for  hU 
protection."  — PW  Field,  J.,  in  Wright  d.  Lothrop,  U9  Uass.  385,  S88. 

The  principal  case  snd  the  preceding  extracts  in  this  note  represent  the  views  of  tha 
American  courts  in  general. 

King*.  McKissick,  12S  Fed.  9U;  Uwson  v.  Hicks,  18  Als.3T9;  Wyatt «.  Bnell,  »  Cal. 
SM;  Hollis  v.  Heux,  69  Cal.  686;  People  v.  Green,  9  Colo.  008;  Lester  «.  Thurmond,  51 
Ga.  118;  Buschbaum  v.  Heriot,  (Ga.  1909)  83  S.  E.  R.  64B;  Spuds  r.  Barrstt,  a7  11).  290; 
Faganv.  Friea,30111.Ap.S3«;  Smith  r.  Howard,  38  Iowa,  61;  Hawk  v.  Evsni,  TB  Iowa, 
S93;  Forbes  v.  Johnson,  11  B.  Hon.  48 ;  Morgui  >.  Booth,  13  Bush,  430;  Slewart  v.  Hall,  83 
Ey.  STb;  9ebree  v.  Thompson,  IM  Ky.  £33;  Kelly  v.  Lafltte,  38  La.  An.  435;  Girdenul  v. 
HcWiIIl«ms,4aLa.An.  U4i  Bamas  i.  HcCrate,  32  Me.  443;  Hyatt  v.  Wood,  3  Met.  193; 
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Eiddem.  Parkhnnt,  t  Atl.  393;  UcLanghlin  i.Covler,  13T  Hau.31fl;  Wright  v.  Lithivp, 
149  Hum.  3S1;  WfaeotOD  t.  B«echcr,  49  Micb.  348;  Acie  i.  Sl«rkireath*r,  118  Uich.!!!; 
Haatinga  n.  Luik,  22  Wead,  410i  Eing  e.  Whealn,  T  Co«.  T3S;  tivT  v.  8«ld*n,  4  K.T.tl; 
Manh  V.  Ellsirorth,  SO.N.  T.  309;  Moore  v.  Umnaltctariag  Co.,  133  K.  Y.  HO,  133  N.  T. 
686;  Newfleld  0.  Coppennui,  IB  Abb.  Pr.  N.  3.  360;  Perkins  t.  Mitchell,  31  B»rb.  431; 
DkdBS.  Piper,  41  Hun,  SU;  UoLaughlin  i.  Chulea,  60  Han,  239;  Beggs  v.  McCm,  II 
N.  T.  Ap.  DiT.  39(umMe)l  Suj-dam  «.  Moflatt,  1  S*ndf.  4S9;  Perzel  v.  Toumj,  SS  N.  T. 
Sap'j-Ct.  79;  Cooper  v.  Phipps,  S4  0reg;.  3ST;  Shaddene.  UeElvw,  6S  Tenn.  146;  Howti 
r.  Wation,  11  Tt.  533;  Duoham  v.  Powers,  42  Vt.  1;  Johnion  ir.  BrowD,  13  W.  Tt.  TI; 
JeoDiDgi  V.  Paine,  4  Wi«.  3fi8;  Calking  v.  Bumtier,  13  Wis.  193;  Larkin  v.  Koonau,  U 

wi..  sa. 

Hebsacb  or  A  Hator.  A  communicatioa  from  the  ma;or  of  a  city  to  the  coiniiiiii 
council  ie  absolutely  privileged.     Trebilcock  v.  AnderBon,  IIT  Hich.  36. 

OmciAL  Statements  op  Ofvicerh  or  State  are  absolately  privllegsd.  Chattarloa 
v.  Seccatary  of  State,  [ISSfi]  3  Q.  B.  isg.  —  Ed. 
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SECTION  VL 
Fair  Comment  or  Criticiim. 

SIR  JOHN  CARR,  Knioht,  v.  HOOD  ASt>  Another. 

Before  Lord  Ellenborodob,  Lokdok  Sittings  after  Trinixt 

Term,  1808. 

{tUporttd  in  I  CamfUU,  3U,  n.] 

The  declantion  stated,  that  the  plaiutiff,  before  the  publishing  of 
any  of  the  false,  scandalous,  malicious,  and  defamatory  libels  therein- 
after mentioned,  was  the  author  of,  and  had  sold  for  divers  lai^e  sums 
of  money,  the  respective  copyrights  of  divers  books  of  him  the  said  Sir 
John,  to  wit  a  certain  book  entitled  "  The  Stranger  in  France,"  a  cer- 
tain  other  book,  entitled  "  A  Northern  Summer,"  a  certain  other  book, 
entitled  "The  Stranger  in  Ireland,"  &C.  which  said  books  hnd  been 
respectively  published  in  4to.  yet  that  defendant  intending  to  es]K>9Q 
him  to,  and  to  bring  upon  him  great  contempt,  laughter  and  lidicule, 
falsely  and  maliciously  published  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel,  iu  the  form  of  a  book,  of  and  concerning  the  said 
Sir  John,  and  of  and  concerning  the  said  books,  of  which  the  said  Sir 
John  was  the  author  as  aforesaid,  which  same  libel  was  entitled  '^My 
Pocket  Book,  or  Hints  for  a  Ryghte  Merrie  and  conceited  Tour,  in 
quarto,  to  be  called  The  Stranger  in  Ireland  in  1805,  (thereby  alluding 
to  the  said  book  of  the  said  Sir  John,  thirdly  above  mentioned,)  by  a 
knight  errant  (thereb}-  alluding  to  the  said  Sir  John),"  and  wliicb  same 
libel  contained  therein  a  certain  false,  scandalous,  malicious,  and  defa- 
matory print,  of  and  concerning  the  said  Sir  John,  and  of  and  concern' 
ing  the  said  books  of  the  said  Sir  John,  1st  and  2dly  above  mentioned, 
therein  called,  ^'Frontispiece,"  and  entitled  "The  Kniglit  (meaning 
the  said  Sir  John)  leaving  Irelaud  with  Regret,"  and  containing  and 
representing  in  the  said  print,  a  I'ertain  false,  scandalous,  and  malicious, 
defamatory,  and  ridiculous  representation  of  the  said  Sir  John,  in  the 
form  of  a  man  of  Indicrons  and  ridiculous  appearance,  holding  a  pocket- 
handkerchief  to  his  face,  and  appearing  to  t>e  weeping,  and  also  con- 
taining therein,  a  ceriain  false,  malicious,  and  ridiculous  repreitentation 
of  a  man  of  ludicrous  and  ridiculous  Bpj>earance,  following  the  said 
representation  of  the  said  Sir  John,  and  representing  a  man  loaded 
with,  and  bending  under  the  weight  of  three  lai^e  books,  one  of  them 
having  the  word  "  Baltic,"  printed  on  the  back  thereof,  &c.  and  a 
pocket-handkerchief  appearing  to  be  held  in  one  of  the  hands  of  tlie 
said  representation  of  a  man,  and  the  corners  thereof  appearing  to  be 
held  or  tied  together,  as  if  containing  something  therein,  with  the 
printed  word  "  wardrobe  "  depending  therefrom,  (thereby  falsely,  scan- 
dalously, and  maliciously,  meaning  and  intending  to  represent,  for  the 
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purpose  of  rendering  the  B^d  Sir  John  ridlculoaa,  aad  expcwiiig  nim 
to  laughter,  ridicule,  and  contempt,  tb&t  one  copy  of  the  said  Ist 
mentioned  book  of  the  said  Sir  John,  kud  tvo  copies  of  the  said  book 
of  the  said  Sir  John  2dly  above  mentioned,  were  ao  beavj'  as  to  caose 
a  man  to  bend  under  the  weight  thereof,  and  tJiat  Iiis  the  sud  Sir 
John's  wardrobe  wae  very  email,  and  capable  of  being  contuned  in  k 
pocket-handkerchief,)  and  which  said  libel  also  contained,  &c  te. 
The  declaration  concluded  by  laying  aa  special  damage,  that  the  said 
Sir  John  had  been  prevented  and  hindered  from  selling  to  Sir  Kicbud 
Philips  Knt.  for  a  large  sum  of  money  to  wit  £600,  the  copyriglit  ofa 
certain  book  or  work  of  him  the  said  Sir  John,  of  which  the  said  Sii 
John  was  the  author,  containing  an  account  of  a  tour  of  him  the  sud 
Sir  John  ttirough  part  of  Scotland,  which  but  for  the  publishing  or  tiie 
said  false,  scandalous,  malicious,  and  defamatory  libels,  be  the  ssid  Sir 
John  would,  could,  and  might  have  sold  to  the  said  Sir  Richard  Fhilips 
for  the  said  last  mentioned  sum  of  money,  and  the  same  remained 
wholly  unsold  and  undisposed  of,  and  was  greatly  depreciated  and 
lessened  in  value  to  the  said  Sir  John.  —  Plea,  not  guilty. 

Lord  Ellenborodoh,  as  the  trial  was  proceeding,  intimated  to 
opinion,  that  if  the  book  published  by  the  defendants  only  ridiculed  the 
plaintiff  as  an  author,  the  action  could  not  be  maintaiued. 

Garrow,  for  the  plaintiff,  allowed,  that  when  his  client  came  farwud 
as  an  author,  he  subjected  himself  to  the  critidsm  of  all  who  might  be 
disposed  to  discuss  the  merits  of  hie  works ;  but  that  criticism  must  be 
fair  and  liberal ;  its  object  ought  to  be  to  enlighten  the  public,  and  to 
guard  them  agiunst  the  supposed  bad  tendency  of  a  particular  publica- 
tion presented  to  them,  not  to  wound  the  feelings  and  to  ruin  tbe 
prospects  of  an  individual.  If  ridicule  was  employed,  it  should  have 
some  bounds.  While  a  liberty  was  gianted  of  analyzing  titerar}'  pro- 
■ductions,  and  pointing  out  their  defects,  still  he  must  be  considered  i> 
a  libeller,  whose  only  object  was  to  hold  np  an  author  to  the  laughtei 
and  contempt  of  mankind,  A  man  with  a  wen  upon  his  neck  perhaps 
could  not  complain  if  a  sui^eon  in  a.  scientific  work  should  minatel; 
describe  it,  and  consider  its  nature  and  the  means  of  dispersing  it ;  bet 
surely  he  might  support  an  action  for  damages  against  any  one  who 
should  publish  a  book  to  make  him  ridiculous  on  account  of  this  inGnn> 
ity,  with  a  caricature  print  aa  a  frontispiece.  The  object  of  the  boci 
published  by  the  defendants  clearly  was,  by  means  of  immoderate 
ridicule  to  prevent  the  sale  of  the  plainlifi's  works,  and  entirely  to 
destroy  him  as  an  author.  In  the  late  case  of  Tipper  v.  Tabbart'hii 
lordship  had  held  that  a  publication  by  no  means  so  offensive  or  pre- 
judicial to  tbe  object  of  it,  was  libellous  and  actionable. 

Lord  Ellenborouoh.    In  that  case  tbe  defendant  hod  falsely  ic- 

cosed  the  plaintiQ"  of  publishing  what  he  had  never  published.    Here 

the  supposed  libel  has  only  attacked  those  works  of  which  Sir  John 

Carr  is  the  avowed  author ;  and  one  writer  in  exposing  the  follies  and 

1  1  Camp.  SEW. 
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errors  of  another  may  make  nse  of  ridicule  however  poignant  Bldicule 
is  ottoD  the  fittest  weapon  that  can  be  employed  for  such  &  purpose. 
If  the  reputation  or  pecuniary  interests  of  the  person  ridiculed  suffer, 
it  is  damnitm  abeqve  tT^ria.  Where  is  the  liberty  of  the  press  if  nt 
addon  can  be  maintained  on  snch  principles?  Perhaps  the  plaintiff's 
*^  Tour  tiirough  Scotland"  is  now  unsaleable ;  but  is  he  to  be  indemni- 
fled  by  receiving  a  compeDsation  In  damages  from  the  person  who  may 
have  opened  the  eyes  of  the  public  lo  the  bad  taste  and  inanity  of  his 
compositions  7  Who  would  have  bonght  the  works  of  Sir  Robert 
Filmer  after  he  had  been  refuted  by  Mr.  Locke?  but  shall  it  be  siud 
that  he  might  have  sustained  an  action  for  defamation  against  that 
great  philosopher,  who  was  laboring  tO  enlighten  and  ameliorate  man- 
kind? We  really  must  not  cramp  observations  upon  authors  and  their 
works.  They  should  be  liable  to  criticism,  to  exposure,  and  even  to 
ridicule,  if  their  compositions  be  ridiculous ;  otherwise  the  Qi-st  who 
writes  a  book  on  any  subject  will  maintain  a  monopoly  of  sentiment  and 
opinion  respecting  it.  This  would  tend  to  the  perpetuity  of  error.  — 
Befiection  on  personal  character  is  another  thing.  Show  me  an  attack 
OD  the  moral  character  of  this  pluntifl,  or  any  attack  upon  his  character 
unconnected  with  his  authorship,  and  I  shall  be  as  ready  as  any  judge 
who  ever  sat  here  to  protect  him ;  but  I  cannot  hear  of  malice  on 
account  of  turning  his  works  into  ridicule. 

The  counsel  for  tlie  plaintitf  still  complaining  of  the  unfairness  ot 
tfata  publication,  and  particularly  of  the  print  affixed  to  it,  the  trial 
proceeded. 

The  AUomty-Qenerai  having  addressed  the  Jury  on  behalf  of  the 


Lord  Ellekborouqh  said,  Every  man  who  publishes  a  book  com- 
mits himself  to  the  Judgment  of  the  pnbtic,  and  any  one  may  comment 
upon  his  performance.  If  the  commentator  does  not  step  aside  ftom 
the  woik,  or  introduce  fiction  for  the  purpose  of  condemnation,  he  ezer- 
ciaes  a  fair  and  legitimate  right  In  the  present  case,  bad  the  party  writ- 
ing the  criticism  followed  the  plaintiff  into  domestic  life  for  the  parposes 
of  slander,  that  would  have  been  libellous ;  but  no  passage  of  this  sort 
has  been  produced,  and  even  the  caricature  does  not  affect  the  plainti^ 
exoeptju  the  author  of  the  book  which  is  ridiculed.  The  wovks  of  this 
gentleman  may  be,  for  ought  I  know,  very  valuable ;  but  whatever 
their  merits,  others  have  a  right  to  pass  their  Ju%ment  upon  them,  — 
to  censure  them  if  they  be  censurable,  and  to  turn  them  into  rtdicnle 
If  they  be  ridiculous.  The  critic  does  a  great  service  to  the  public,  who 
writes  down  any  vapid  or  useless  pabllcation,  such  as  onght  never  to 
have  appeared.  He  checks  the  dissemination  of  bad  taste,  and  pre- 
vents people  from  wasting  both  their  time  and  money  upon  trash.  — 
I  speak  of  fiur  and  candid  criticism ;  and  this  every  one  has  a  rigtit  to 
publish,  although  the  author  may  snSbr  a  loss  from  it  Snch  a  loss  the 
law  does  not  consider  as  an  injury ;  because  it  is  a  loss  which  the  party 
oo^t  to  sustain.    It  is  in  short  tiie  loss  of  Esme  and  profits  to  which  In 
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was  nerer  entitled.  Nothing  can  be  conceived  more  tiirentcaiog  to  tbe 
liberty  of  the  press  tlion  the  species  of  action  before  the  court  We 
ought  to  resist  an  attempt  against  free  and  liberal  criticism  at  the 
threshold.  — The  Chief  Jcstice  concluded  by  directing  the  jury,  thtt  L[ 
the  writer  of  the  publication  complained  of  bad  not  travelled  out  of  tlie 
worlc  he  criticised  for  the  purpose  of  slander,  the  action  would  not  lie ; 
but  if  they  could  discover  in  it  anything  personally  slanderous  agaiusl 
tbe  plaintiff,  unconnected  with  the  works  he  bad  given  to  the  public,  in 
that  case  he  had  a  good  cause  of  action,  and  they  would  award  bim 
damages  accordingly.  Verdict/or  t/ie  defendoMtt} 


CAMPBELL  V.   SPOTTISWOODE. 

In  trb  Qceen's  Bench,  April  18,   1863. 

[Reporttd  ia  3  But  #■  Smith,  769.] 

CocKBURN,  C.  J.°  I  am  of  opinion  that  there  ought  to  be  no  rule. 
The  article  on  which  this  action  is  brought  is  undoubtedly  libellous,  ll 
imputes  to  the  plainlifT  that,  in  putting  forth  to  the  public  the  sacred 
cause  of  the  dissemination  of  religious  truth  among  the  heathen,  he  was 
acting  as  an  impostor,  and  that  his  purpose  was  to  put  money  into  bis 
own  pocket  b}'  obtaining  contributions  to  his  newspaper.  The  artide 
also  chaises  that,  in  furtherance  of  that  base  and  sordid  purpose,  be 
published  in  hia  newspaper  the  name  of  a  fictitious  person  as  tlie 
authority  for  his  statements,  and  still  further  that,  with  a  view  to  in- 
duce persons  to  contribute  towards  his  professed  cause,  he  publiaLd 
a  fictitious  subscription  list.  These  are  serious  imputations  upon  tbe 
plaintiffs  moral  as  well  as  public  character. 

It  is  anid,  on  behalf  of  the  defendant,  that,  as  the  plaiotifT  addressed 
himseir  to  the  public  in  a  matter,  not  only  of  public,  but  of  univei^ 
interest,  his  coiiduct  in  that  matter  was  open  to  public  criticism,  and 

•  Dibdin  u.  Swan,  1  Eap.  28  ;  Heriot  v.  Stuart,  1  Esp.  437;  Stuart  r.  Lovell,  S 
Stark.  93  {aembh];  THbart  u.  Tipper,  1  Camp.  350  [xmbh);  Dunne  d,  Anderaon,  By, 
&  M,  887, 5  Bing.  83,  a.  c;  Soane  v.  Knight,  M.  &  M.  7*  ;  Thompson  d.  ShatlwU, 
M.  i  M.  187;  Macleod  v.  Wakley,  3  C,  4  P.  311;  Fraser  d.  Berkelay.  7  C.  4  F.  82!; 
Evans  v.  Harlow,  Dav.  &  M.  607;  Paria  v.  Levy,  9  C.  IS.  N.  S.  342 ;  Eastwcxid  t. 
Holmea,  1  F.  4  F.  347;  Hibbs  o.  Wilkinson,  1  F.  &  F.  608;  Turnlmll  e.  Bird,  1  F. 
&  F.  508  ;  Stranss  v.  Francis,  4  F.  &  F.  039,  1107,  15  L.  T.  Hap.  674 ;  Henwood  t. 
Harrison,  L.  R.  7  C.  P.  606;  Jennerr,  A'Beckett,  L.  R.7  Q.  B.  11;  Mnlkern  r.  Ward,!! 
Eq.  619,  622  ;  Whistler  ti.  Ruakin,  Odger'a  Lib.  &  SI.  (2  ed.)  49;  Dapluiy  c.  Da™, 
3  T.  L.  K,  184;  McQuire  v.  Weatera  Co.  [1903]  3  K.  B.  100;  Crana  v.  Waters,  10  Fed.  Htp. 
6!9;  Snj'cler  B.  Fulton,  31  Ud.  12S,  13T;  Gott  s.  Pulaifer,  13S  Maaa.  23S;  O'Connor  i.  Sill, 
60  Mieii.  176;  Dowling  e.  Livingstone,  108  Mich.  321;  Cooper  v.  Stone.  24  Wend.  Bl 
(lemble);  R«ade  i.  Sxeetzer,  6  Abb.  Pr.  N.  S.  9,  n.  (ftnblt);  Presa  C«.  c.  Stewart,  IID  Fi. 
e9i.4ecorci.  —  Ed. 

1  Tbe  statement  of  tbe  case,  tb 
portions  of  (ho  judgments  o(  Crc 
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I  entirely  concur  in  that  propoeitioD.  If  the  propose<1  sciieaie  were 
defective,  or  utterly  diaproporliouate  u>  the  resalt  aimed  at,  it  miglit  be 
assailed  with  hostile  criticism.  But  theii  a  line  must  be  drawn  between 
criticism  upon  public  conduct  and  the  imputation  of  inoti\c9  bj-  wbich 
that  conduct  may  be  supposed  to  be  actuated ;  one  man  lias  no  riglit  to 
impute  to  anotUev,  whose  conduct  may  be  fairly  open  to  ridicule  oi'  dis- 
approbation, base,  sordid,  and  wioked  motivesj  unless  tliere  is  so  much 
ground  for  the  imputation  that  a  jury  shall  Aud,  not  only  that  he  had 
an  honest  belief  in  the  truth  of  his  statements,  but  that  his  belief  was 
not  without  foundation. 

In  the  present  case,  the  charges  made  against  the  plaintiff  were  un- 
questionably without  foundation.  It  may  be  that,  in  addition  to  the 
motive  of  religious  zeal,  the  plaintiff  was  not  wholly  insensible  to  the 
collateral  object  of  promoting  the  circulation  of  his  newspaper,  but 
there  was  no  evidence  that  he  had  resorted  to  false  devices  to  induce 
persons  to  contribute  to  his  scheme.  That  being  so,  Mr.  Bovill  is 
obliged  to  say  that,  because  the  writer  of  this  article  had  a  bona  Jide 
belief  that  the  statements  he  made  were  true,  be  was  privileged.  I  can- 
not assent  to  that  doctrine.  It  was  competent  to  the  writer  to  have 
attacked  the  plaintiff's  scheme ;  and  perhaps  he  might  have  suggested, 
that  the  effect  of  the  subscriptions  which  the' plaintiff  was  asking  the 
public  to  contribute  would  be  only  to  put  money  into  his  pocket.  But 
to  say  that  be  was  actuated  only  by  the  desire  of  putting  money  into 
his  pocket,  and  that  he  resorted  to  fraudulent  expedients  for  that  pur- 
pose, is  charging  him  with  dislionesty :  and  that  is  going  further  than 
the  law  atiowa. 

It  is  said  that  it  is  for  the  interests  of  society  that  the  public  conduct 
of  men  should  be  criticised  without  any  other  limit  than  that  the  writer 
should  have  an  honest  belief  that  what  he  writes  is  true.  But  it  seems  to 
me  that  the  public  have  an  equal  interest  in  the  maintenance  of  the  pub- 
lic character  of  public  men  ;  and  public  affairs  could  not  be  conducted  by 
men  of  honor  ivith  a  view  to  the  welfare  of  the  country,  if  we  were  to 
sanction  attacks  upon  them,  destructive  of  th^ir  honor  and  character, 
and  made  without  any  foundation.  I  think  the  fair  position  in  which 
the  law  may  be  settled  is  this  :  that  where  the  public  conduct  of  a  public 
man  is  open  to  animadversion,  and  the  writer  who  is  commenting  upon 
it  makes  imputations  on  his  motives  which  arise  fairly  and  legitimately 
out  of  his  conduct  so  that  a  jury  shall  say  that  the  criticism  was  not 
only  honest,  but  also  well  founded,  an  action  is  not  maintainable.^  But 
it  is  not  because  a  public  writer  fancies  that  the  conduct  of  a  public  man' 
is  open  to  the  suspicion  of  dishonesty,  he  is  therefore  justified  in  assail- 
ing his  character  as  dishonest.* 

1  Hibba  >.  WilkimoD,  1  F.  &  F.  608;  Tumbull  v.  Bird,  3  F.  &  F.  608;  Hunter  v.  Sharp, 
tF.  &F.9ga;  Hunt  c.  Star  Co.  [19DS]  S  K.  B.  309;  Walker  c.  Hodgson  [1809]  1  K.B.33D, 
253;  De  Mealro  p.  Syme,  9  Vict.  L.  R.  (L.)  10;  Davia  v.  Duncan,  L.  R.  9  C.  P.  396;  Queen 
I.  garden,  S  Q.  B.  D.  1,  S;  Crane  i.  Waters.  10  Fed.  Rep.  619;  Kinvon  t.  Palider,  18  loira, 
a'T;  Bradford  r.  Clark,  SO  Me.  296;  Peoples.  Classman,  13  Utah,  S3g;  Accord. -Ed. 

3  Stuart  r.  Lorcll,  3  Stark,  93;  Macleod  g.  Waklev,  3  C.  &  P.  311;  Green  V.   Cbap- 
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The  cases  cited  do  not  warrant  na  io  going  that  length.  In  Faiia  e. 
Levy'  there  may  have  been  ac  honest  and  well-founded  belief  that  the 
man  wlio  published  the  handbill  which  was  eommented  npon  could  only 
have  had  a  bad  motive  in  publishiog  it,  and  if  the  jury  were  of  that 
<^inioD,  the  writer  who  attacked  him  io  the  public  press  would  be  pro- 
tected.   We  cannot  go  fiuther  than  that. 

Cbohpton,  J.  I  am  of  the  same  opinion.*  .  .  .  The  first  question 
is.  whether  the  article  on  which  this  action  is  brought  is  a  libel  or  no 
libel,  —  uot  whether  it  ia  privileged  or  not.  It  is  no  libel,  if  it  is  within 
tiie  range  of  fair  comment,  that  is,  if  a  person  might  fairly  and  bona 
fide  write  the  article ;  otherwise  it  is.  It  is  said  that  there  is  a  priv- 
ilE^,  not  to  writers  in  newspapers  only,  but  to  the  public  in  general, 
to  comment  on  the  public  acts  of  public  men,  provided  the  writer  be- 
lieves that  what  he  writes  is  true ;  in  other  words,  that  this  belongs 
to  the  class  of  privileged  oommunications,  in  which  the  malice  of  the 
writer  becomes  a  question  for  the  jury ;  that  is,  where,  from  the  pti- 
ticular  circumstances  or  position  in  whi<^  a  person  is  placed,  there  ia 
a  legal  or  social  duty  in  the  nature  of  a  private  or  peculiar  right,  at 
opposed  to  the  rights  posseseed  by  the  community  at  large,  to  assert 
what  he  believes.  Id  these  cases  of  privilege  there  is  an  exemption 
fVom  legal  liability  in  the  absence  of  malice ;  and  it  is  neceaaaiy  to 
prove  actual  malioe.  But  there  is  no  such  privilege  here.  It  is  the 
right  of  all  the  Queen's  subjects  to  discuss  public  matters ;  but  no  per- 
son can  have  a  right  on  that  ground  to  publish  what  is  defamatoiy 
merely  because  he  believes  it  to  be  true.  If  this  were  so,  a  public  man 
might  have  base  motives  imputed  to  him  without  having  an  opportunity 
of  righting  himself.  Therefore  it  is  necessary  to  confine  privilege,  as 
tfae  law  has  always  confined  it,  to  cases  of  real  necessity  or  duty,  as  that 
of  a  master  giving  a  servant  a  character,  or  of  a  person  who  haa  heeu 
robbed  charging  another  with  robbing  him.  Though  the  word  *'  priv' 
ilege"  is  uaed  loosely  in  some  of  the  cases  as  applied  to  the  right  which 
every  person  has  to  oomment  on  public  matters,  I  tinak  that  in  all  the 
cases  cited  the  real  question  was  whether  the  alleged  lilwl  was  a  fair 
comment  sach  as  every  person  might  make  upon  a  public  matter,  and 
if  not,  there  was  no  privilege. 

Blacxbubn,  J.  I  also  think  that  the  law  governing  this  case  is  so 
clearly  settled  that  we  ought  not  to  grant  a  rule.  It  is  important  to 
bear  in  mind  that  the  qaestion  is,  not  whether  the  publication  is  priv- 
lleged,  but  whether  it  is  a  libel.  Tbe  word  "  privil^e  "  is  often  used 
loosely,  and  in  a  popular  sense,  when  applied  to  matters  which  are  no^ 

nmn,  4  Bing.  H.  C.  92;  Pumiter  v.  CoQpland,  <  H.  &  W.  lOS;  WliUtlN-  v.  Rimkm, 
Od^a  Lib.  &  SL  (2dtd.)  4S;  WilMDc.  Beed,  S  F.  ft  F.  149;  Honison  e.  Belcher, 
S  F.  ft  F.  614;  Hedle;  v.  BuIot,  4  F.  &  F.  224;  RuV  Allah  Bej  e.  Whitehsnt,  IS 
I-  T.  Rep.  615;  Joynt  t.  Cjcla  C«.  [IMM],  9  E.  B.  SSI;  Haul*  ».  ToroDfo  Co.,  11  Ont. Kl; 
Bart  11.  AdvertiaerCo.,  lMXui.338;  Cooper  e.  Stone,  14  Wend.  484;  Rrade  v.  Svaetnr, 
«Abb.  Pr.H.  8.S,  a.;Cllrich*.K.  T.  Co.,  tSH.T.  ItU.  Bep-ISB  .door^.  — In. 
1 1  P.  &.  F.  71. 
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properly  speaking,  priyilegcd.  Bat^  for  tiie  present  purpose,  the  mean- 
ing of  the  word  ia  that  a  person  stands  in  such  a  relation  to  the  facts 
of  the  case  that  he  is  Justified  in  saying  or  writing  what  would  be  slan- 
derous or  libellous  in  any  one  else.  For  instance,  a  master  giving  a 
character  of  a  servant  stands  in  a  privileged  relation  ;  and  the  cases  of 
a  memorial  to  the  Lord  Chancellor  or  the  Home  Secretary  on  the  con- 
dact  of  a  JQStice  of  the  peace,  Harrison  v.  Bush,  and  of  a  statement 
to  a  public  functionary,  refiecting  upon  some  public  officer,  Beatson  v. 
Skene,'  rank  themselves  under  that  class.  In  these  cases  no  action 
lies  unless  there  is  proof  of  express  malice.  If  it  could  be  shown  that 
the  editor  or  publisher  of  a  newspaper  stands  in  a  privileged  position, 
it  would  be  necessary  to  prove  actual  malice.  But  no  authority  has 
been  cited  for  that  proposition ;  *  and  I  take  it  to  be  certain  that  he  has 
only  the  general  right  which  belongs  to  the  public  to  comment  upon 
public  matters,  for  example,  the  acts  of  a  minister  of  state ;  or,  accord- 
ing to  modern  authorities  somewhat  extending  the  doctrine,  where  a 
person  has  done  or  publbhed  anything  which  may  fairly  be  siud  to 
invite  comment,  as  in  the  case  of  a  handbill  or  advertisement ;  Paris 
It.  Levy.*  In  such  cases  every  one  has  a  right  to  make  fair  and  proper 
comment ;  and,  so  long  as  it  is  within  that  limit,  it  is  no  libel. 

Tbe  question  of  libel  or  no  libel,  at  least  sinoe  Fox's  Act  (32  G.  3, 
c.  60),  is  for  the  Jury ;  and  in  the  present  case,  as  the  article  published 
by  the  defendant  obviously  imputed  base  and  sordid  motives  to  the 
pUintifiT,  that  question  depended  upon  another,  —  whether  the  article 
exceeded  the  limits  of  a  fbir  and  proper  comment  on  the  plaintiffs  pros- 
pectus ;  and  this  last  question  was  tlierefore  rightly  left  to  tbe  Jut}'. 
Then  lUr.  Bovill  asked  that  a  further  qnestion  should  be  left  to  them, 
viz.  whether  the  writer  of  the  article  honestly  believed  that  it  was  true ; 
and  the  Jury  have  found  that  he  did.  We  have  to  say  whether  that 
prevents  an  action  being  maintained.  I  think  not.  Bona  Jide  belief 
in  the  truth  of  what  is  written  is  no  defence  to  an  action ;  it  may  miti- 
gate the  amount,  but  it  cannot  disentitle  the  plaintiff  to  damages. 

Huk  rcfiued. 


MEBIVALE  o.  CARSON. 

In  the  Court  of  Appeal,  Decembeb  1,  2,  1S87. 

{Reported  ■■  Law  Reports,  20  Queen't  Btnck  Diviiion,  S7S.] 

Appeal  by  the  defendant  against  the  refusal  of  a  divisional  court 
(Hathew  and  Grantham,  JJ.)  to  allow  a  new  trial  of  the  action,  or  to 
eater  Judgment  for  the  defendant. 

1  5  H.  ft  N.  S38. 

■  But  neo,  emtra,  Willums  n.  Spowers,  8  Tict  I*  B.  (L.)  82.  —Ed. 

•  2  F.  ft  P.  71. 
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The  action  was  brought  to  recover  damages  !a  respect  of  an  alleged 
libel.  At  tlie  trial  before  Field,  J.,  it  appeared  that  the  plaintiff  aDd 
his  wife  were  the  joint  authors  of  a  play  called  "  The  Whip  Hand." 
The  defendant  was  the  editor  of  a.  theatrical  newspaper  called  "  The 
Stage."  Earl}-  in  May,  1886,  the  plaj  was  performed  at  a  theatre  in 
Liverpool.  On  May  7  a  criticism  of  the  play  was  published  in  the  de- 
fendant's newspaper.  The  part  of  Uie  article  charged  in  the  statement 
of  claim  as  libellous  was  as  follows:  "  'The  Whip  Hand,'  the  Joint 
,  production  of  Mr.  and  Mrs.  Herman  Merivale,  gives  ds  nothing  but  a 
bash-up  of  ingredients  which  have  been  used  ad  nattteam,  until  one 
rises  in  protestation  against  the  loving,  confiding,  fatuous  husband 
with  the  naughty  wife  and  her  double  existence^  the  good  male  genius, 
the  limp  aristocrat,  and  the  villainous  foreigner.  And  why  dramatic 
authors  will  insist  that  iu  modem  society  comedies  the  villain  must  be 
a  foreigner,  and  the  foreigner  must  be  a  villain,  is  only  explicable  on  the 
ground,  we  suppose,  that  there  is  more  or  less  of  romance  about  sudi 
gentry.  It  is  more  in  consonance  with  accepted  notions  that  your  Con- 
tinental croupier  would  make  a  much  better  fictitious  prince,  marqui^ 
or  count  than  would,  say,  an  English  billiard- maker  or  stable-louL 
And  so  the  Marquis  Colonna  in  '  The  Whip  Hand '  is  offered  up  by  the 
authors  upon  the  altar  of  tradition  and  sacrificed  in  the  usual  manner 
when  he  gets  too  troublesome  to  permit  of  the  reconciliation  of  husband 
and  wife,  and  lover  and  maiden,  and  is  proved,  also  much  as  usual,  to 
be  nothing  more  than  a  kicked-out  croupier."  The  innuendo  su^ested 
was  that  the  article  implied  that  the  play  was  of  an  immoral  tendency. 

It  was  admitted  that  there  was  no  adulteroas  wife  in  the  play. 

Field,  J.,  in  the  course  of  his  summing-up  to  the  Jury,  said :  "  Hie 
question  is,  first,  whether  this  criticism  beare  the  meaning  which  the 
plaintiffs  put  upon  it.  If  it  is  a  fair  temperate  criticism,  and  does  not 
bear  that  meaning,  or  is  not  fairly  to  be  read  as  having  that  meanmg, 
then  your  verdict  will  be  for  the  defendants.  ...  It  is  not  for  a  mo- 
ment suggested  by  any  one  that  the  defendant  is  animated  by  the  smallest 
possible  malice  towards  the  plaintiffs.  There  is  no  ground  for  saying 
so,  and  no  one  has  said  so.  .  .  .  The  malice  which  is  necessary  in  this 
action  is  one,  which,  if  it  existed  at  all,  will  be  because  the  defendant 
has  exceeded  his  right  of  criticism  upon  the  play.  You  have  the  play 
before  you,  you  must  judge  for  yourselves.  If  it  is  no  more  than  fur, 
honest,  independent,  bold,  even  exaggerated,  criticism,  then  your  ver- 
dict will  be  for  the  defendant  It  is  for  the  plaintiffs  to  make  out  their 
case.  They  have  to  satisfy  you  that  it  is  more  than  that,  otherwise 
they  cannot  oomplain.  If  you  are  satisfied  upon  the  evidence  tbut  it  is 
more  than  that,  then  you  will  give  yonr  verdict  for  the  plaintifls." 

The  jury  found  a  verdict  for  the  plaintifiTs  with  one  shilling  damages, 
and  the  judge  entered  judgment  for  the  pldntiffo  accordingly,  and  de- 
clined to  deprive  them  of  costs. 

The  defendant  appealed. 
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Cock,  Q.  C,  and  IF.  Slake  Odgers,  for  the  defendant 

IiodMood,  Q.  C,  and  BoxaU,  for  the  phunti&b.' 

LoBD  E^eiKt.  M.  B.  'Iliis  action  is  brought  in  respect  of  an  alleged 
libel  contained  in  a  crfttdeia.  by  the  defendant  upon  a  plaj'  written  by 
the  plaintiffs.  Tlie  first  thing  to  be  cooaidered  is,  frhat  are  the  ques- 
tions which  in  anch  a  case  ought  to  be  left  to  the  Jury.  The  first  ques- 
tion to  be  left  to  them  is,  what  is  the  meaning  of  the  allied  libel? 
The  jury  must  look  at  the  criticism,  and  say  what  in  their  opinion  any 
reasonable  man  would  understand  by  it.  I  am  not  prepared  to  say 
that  in  coming  to  their  conclusion  they  would  not  also  have  to  look  at 
the  work  criticised.  That,  however,  ia  not  very  material  for  na  to  con- 
sider now.  The  proper  question  was  put  to  the  Jury  in  the  present 
case.  .  Two  iuterpretations  of  the  defendant's  article  were'placed  before 
them.  One  was  that  it  meant  that  the  play  is  founded  upon  adultery, 
without  containing  any  stigma  on  the  fact  that  it  is  so  founded.  The 
defendant's  article  is  alleged  to  be  libellous  in  that  it  attributed  to  the 
plaintiffs  that  they  had  wi-itten  a  play  founded  upou  adulter}',  without 
any  objection  to  it  on  their  part,  in  other  words,  that  they  had  written 
an  immoral  play.  On  behalf  of  the  defendant  it  was  said  that  the 
article  had  no  such  meaning,  that  the  expression  "  naughty  wife"  does 
not  mean  "  adulterous  wife."  It  would  not  have  that  meaning  in  every 
case,  but  the  question  is  whether,  looking  at  the  context  of  the  article, 
it  baa  that  meaning.  If  the  court  should  come  to  the  conclusion  that 
the  expression  could  not  by  any  reasonable  man  be  thought  to  have 
that  meaning,  they  could  overrule  the  verdict  of  the  Jury ;  otherwise  the 
question  is  for  the  jury. 

What  is  the  next  question  to  he  put  to  the  Jury?  Are  they  to  be 
told  that  the  criticism  of  a  play  is  a  privileged  occasion,  within  the 
well'«ettied  meaning  of  the  word  "  pvivUege,"  and  that  their  verdict 
most  go  for  the  defendant,  unless  the  plaiutiff  can  prove  malice  in  fact, 
that  is,  that  the  writer  of  the  article  was  actuated  by  an  indirect  or  mali- 
cious motive?  I  think  it  is  clear  that  that  is  not  the  law,  and  that  it 
was  so  decided  in  Campbell  v.  Spottiswoode,  which  has  never  been 
overruled.  All  the  judges,  both  before  and  ever  since  that  case,  have 
acted  upon  the  view  there  expressed,  that  a  criticism  upon  a  written 
published  work  is  not  a  privileged  occasion.  Blackburn,  J.,  in  his 
judgment,  shows  why  it  is  not  a  privileged  occasion.  A  privileged 
occasion  is  one  on  which  the  privileged  person  is  entitled  to  do  some- 
thing which  no  one  who  is  not  within  the  privilege  is  entitled  to  do  on 
that  occasion.  A  person  in  such  a  position  may  say  or  write  about 
soother  person  things  which  no  other  person  in  the  kingdom  can  be 
allowed  to  say  or  write.  But,  in  the  case  of  a  criticism  upon  a  pub- 
lished work,  every  person  in  the  kingdom  is  entitled  to  do,  and  is  for- 
bidden to  do  exactly  the  same  things,  and  therefore  the  occasion  is  not 
privileged.    Therefore  the  second  question  to  be  put  to  the  Jury  is, 

1  The  iTf^ninenta  of  conneel  are  omitted.  —  En. 
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whether  the  allied  libel  U  or  is  not  a  UheL  The  form  in  which  Uiat 
qnestioD  should  be  put  is,  I  think,  best  expressed  bf  Crompton,  J^  ic 
Campbell  v.  Spottiswoode.  He  H&ya:  "  XotUing  is  more  imporlsDi 
than  that  fair  and  full  latitude  of  disnussiou  should  be  allowed  to  writers 
upon  any  public  matter,  whether  it  be  the  conduct  of  puhllo  men,  or  iLe 
proceedings  in  courts  of  justice,  or  in  Parliament,  or  the  publication  of 
a  scheme,  or  a  literary  work.  Bnt  it  is  always  to  be  left  to  a  jur}-  to 
say  whether  the  publication  has  gone  beyond  the  limits  of  a  fair  com- 
ment OD  the  subject- matter  discussed.  A  writer  is  not  entitled  to  over- 
step those  limits,  and  impute  base  and  sordid  motives  whicb  are  not 
warranted  by  the  facts,  and  I  cannot  for  a  moment  think,  because  b« 
has  a  botia  Jlde  belief  that  he  is  publishing  what  is  true,  that  is  aaj 
answer  to  aa  action  for  libeL"  He  says  that  upon  the  auswer  to  tin 
question  there  stated  it  depends  whether  the  article  upon  which  the 
action  is  brought  is  or  is  not  a  libel.  The  question  is  not  whelhu' 
the  article  is  privileged,  but  whether  it  is  a  libel.  What  is  the  messing 
of  a  "fair  comment"  ?  I  think  the  moaning  is  this:  is  tjie  article  in 
the  opinion  of  the  Jury  beyond  that  which  any  foir  man,  however  preju- 
diced or  however  strong  his  opinion  may  be,  would  say  of  the  wort  in 
question?  Every  latitude  must  be  given  to  opinion  and  to  prejudice, 
and  then  an  ordinary  set  of  men  with  oi'dinary  judgment  must  saj 
whether  any  fair  man  would  have  made  such  a  comment  ou  the  wort 
It  is  verj'  easy  to  say  what  would  be  clearly  beyond  that  limit ;  if,  Tor 
instance,  the  writer  attacked  the  private  character  of  the  author.  Bat 
it  is  much  more  difficult  to  say  what  is  within  tbe  limit  Thnt  must 
depend  upon  the  circumstances  of  the  particular  case.  I  think  the 
right  question  was  really  left  by  Field,  J.,  to  tbe  Jury  in  tlie  present 
case.  Ko  doubt  jou  can  find  in  the  course  of  his  summing-up  same 
phrases  which,  if  taken  alone,  may  seem  to  limit  too  much  the  question 
put  to  the  Jury.  Bnt,  when  you  look  at  the  summing-up  as  a  ntiole,  I 
think  it  comes  in  substance  to  the  final  question  which  was  put  bv  tbe 
Judge  to  the  jur}' :  "  If  it  is  no  more  than  fair,  honest,  indepeodent, 
bold,  even  exaggerated,  criticism,  then  your  verdict  will  he  for  tbe 
defendants."  He  gives  a  very  wide  limit,  and,  I  think,  rightly.  Men 
exaggeration,  or  even  gross  exa^eration,  would  not  make  tbe  com- 
ment unfair.  However  wrong  the  opinion  expressed  may  be  in  point 
of  truth,  or  however  prejudiced  the  writer,  it  may  still  he  witbin  tbe 
prescribed  limit.  The  question  which  the  jury  must  consider  is  this: 
Would  any  fair  man,  however  prejudiced  he  may  be,  however  es8|- 
gerated  or  obstinate  his  views,  have  said  that  which  this  criticism  b>s 
said  of  the  woi'k  which  is  criticised  ?  If  it  goes  beyond  that,  then  yon 
must  6nd  for  the  plaintiff;  if  you  are  not  satisfied  that  it  does,  then  4 
falls  within  the  allowed  limit,  and  there  is  no  lihel  at  all.  I  cannot  doubt 
that  the  jury  were  Justified  in  coming  to  the  conclusion  to  which  ibey 
did  come,  when  once  they  had  made  up  their  minds  as  to  tbe  meaaii^ 
of  the  words  used  in  the  article,  viz.  that  the  plaintiffs  had  written  an 
obscene  play ;  and  no  fair  man  could  have  said  that    There  was  there- 
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fore  a  complete  miBdescription  of  the  pUintiflb'  work,  and  the  inevitable 
OODclnsion  was  that  an  imputation  was  cast  upou  the  uliaracters  of  Uie 
autiiors.  Even  if  I  had  thougbt  that  tUe  riglit  direction  had  not  been 
given  to  the  Jtuy,  I  should  have  deelined  to  grant  a  new  trial,  for  the 
same  verdict  must  inevitably  liare  been  found  if  the  Jury  had  been 
rightly  directed. 

Another  point  wbioh  has  been  discussed  is  this :  It  ie  said  that  if  in 
some  other  case  the  alleged  libel  wonld  oot  be  beyond  the  liniits  of  fair 
criticism,  and  it  could  be  shown  that  the  defendant  was  not  really  oriti- 
dsing  the  work,  but  was  writing  with  an  indirect  and  dishonest  inten- 
tion to  injure  the  plaintiff^,  still  the  motive  would  not  make  the  criticism 
a  Ubel.  I  am  inclined  to  think  that  it  would,  and  for  this  reason,  that* 
the  comment  wonld  not  then  really  be  a  criticism  of  tho  work.  The 
mind  of  the  writer  would  not  be  that  of  a  critic,  bat  he  wonld  be  acta- 
ated  by  an  intention  to  injure  tbe  aathor. 

In  my  opioion  tiiis  appeal  must  be  dismissed. 

BowEN,  L.  J.  We  mast  begin  with  asking  ourselves,  what  is  the 
true  meaning  of  the  words  used  in  tbe  alleged  libel?  We  have  the 
benefit  of  tbe  machinery  which  the  law  gives  —  the  verdict  of  a  jury  — 
for  ascertaining  the  meaning,  and  it  must  now  be  taken  to  have  been 
conclusively  settled,  that  the  writer  of  the  criticism  has  imputed  to 
the  plaintiffs  that  tbe  story  of  their  play  turns  in  ita  main  inddent 
upon  an  adulterous  wife,  and  in  such  a  way  as  not  to  lead  any  one 
to  suppose  that  the  plaintiSb  objected  to  the  adultery,  but,  on  the 
contrary,  that  they  had  treated  the  adultery  as  a  spicy  incident  in 
the  play,  without  expressing  any  opinion  as  to  its  morality.  It  has 
lieen  admitted  by  the  defendant  that  the  play  does  not  in  fact  con- 
tain  any  adulterous  wife,  that  there  is  no  incident  of  adultery  in  it, 
uad  therefore  it  is  not  open  to  the  suggestion  that  the  plaintiffli 
have  treated  adulter^'  lightly  in  such  a  way  as  to  tend  to  immorality. 
These  are  the  facts. 

What  then  is  the  law  applicable  to  them?  We  must  see,  first,  what 
is  theciuestion  which  ought  to  have  been  left  to  the  jurj-  on  this  assump' 
lion  of  the  meaning  of  the  article,  and  then  whether  it  was  in  fact  \ett 
to  them,  and  whether  there  was  any  miscarrit^e  on  their  part  I  take 
precisely  the  same  view  as  tbe  Master  of  tbe  Rolls  with  regard  to  the 
way  in  which  the  word  "  privilege  "  ought  to  be  used.  The  present 
case  is  not,  strictly  speaking,  one  of  "  privileged  occasion."  In  a  l^al 
sense  that  term  is  used  with  reference  to  a.  case  in  which  one  or  more 
members  of  the  public  are  clothed  with  a  greater  immunity  than  tbe 
rest.  Bnt  in  the  present  case  we  are  dealing  with  a  common  right  of 
public  oriticiam  which  every  subject  of  the  realm  equally  enjoys,  —  the 
right  of  publishing  a  written  criticism  upon  a  literary  work  which  is 
offered  to  public  critidsm. 

It  is  true  that  a  different  metaphysical  exposition  of  this  common 
right  is  to  be  found  in  the  judgment  of  Willes,  J.,  in  Henwood  v.  Har- 
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risou,)  tli&t  learned  Judge  and  tlie  majority  of  the  Conrt  of  Common 
Pleas  seem  to  have  treated  thia  right  as  a  branch  of  the  general  law  of 
privilege,  and  to  have  found  a  juBtiflcatiou  for  the  use  of  the  word 
"  privilege  "  in  the  subject  mutter  of  the  criticism,  altiiough  there  ia  no 
limit  of  the  number  of  the  persona  entitled  to  make  the  criticism.  With 
great  respect  to  Willes,  J.,  I  agree  with  the  Master  of  the  Rolls  Uiat 
this  is  not  so  good  an  exposition  of  the  right  as  that  which  is  given  hy 
Blackburn,  J.,  and  Cromptou,  J.,  in  Campbell  c.  Spottiswoode.  Bnt 
the  question  is  rather  academical  than  practical,  for  I  do  not  think  it 
would  make  any  eubetantial  difference  in  the  present  case  which  view 
was  the  right  one.  But,  among  other  reasons,  why  I  prefer  the  view  of 
'Blackburn,  J.,  and  Cromptoo,  J.,  is  this,  that  it  leaves  nodisturbed  the 
mode  of  directing  the  jury  in  cases  of  this  class  which  has  been  ordi- 
narily  adopted,  viz.,  to  begin  by  asking  them  whether  they  think  the 
limits  of  fair  criticism  have  been  passed.  That  implies  that  there  is  no 
libel  if  those  limits  are  not  passed.  It  ia  only  when  the  writer  goes 
beyond  the  limits  of  fair  criticism  that  bis  criticism  passes  into  the 
region  of  libel  at  all.  This  leaves  unsettled  the  inquiry,  and  perhaps  it 
was  intended  in  Campbell  v.  Spottiawoode  (a  case  which  has  never  been 
questioned)  to  leave  it  unsettled,  what  is  the  standard  for  the  Jniy  of 
"  fi^r criticism "  ?  The  eriticism  is  to  be  "fair,"  that  is,  the  expras- 
aioD  of  it  is  to  be  fair.  The  only  limitation  is  upon  the  mode  of  expres- 
sion. Id  thia  countrj'  a  man  has  a  right  to  hold  any  opinion  he  pleases, 
and  to  express  his  opinion,  provided  that  he  does  not  go  boytMid  the 
limits  which  the  law  calls  "  fair,"  and,  although  we  cannot  find  in  any  de- 
cided case  an  exact  and  rigid  definition  ofthe  word  "fair,"  this  is  because 
the  Judges  have  always  preferred  to  leave  the  qaestion  what  is  "  fair  "  to 
the  Jury.  The  nearest  approach,  I  think,  to  an  exact  definition  of  the 
word  "  fair"  is  contained  in  the  judgment  of  Lord  Tentcrden,  G.  J.,  in 
Macleod  v.  Wakley,'  where  he  said,  "Whatever  is  fair,  and  can  be 
reasonably  said  of  the  works  of  authors  or  of  themselves,  as  connected 
with  their  works,  is  not  actionable,  unless  it  appears  that,  under  the 
pretext  of  criUcising  the  works,  the  defendant  takes  an  opportunity  of 
attacking  the  character  of  the  author :  then  it  will  be  a  libel."  It  must 
be  assumed  that  a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggei-ated,  or  violent  it  may  be,  and  it  must  be  left 
to  the  J[iTy  to  say  whether  the  mode  of  expression  exceeds  the  reason- 
nble  limitB  of  fair  criticism. 

In  the  case  of  literary  criticism  it  la  not  easy  to  conceive  what  wonld 
be  outside  that  region,  unless  the  writer  went  out  of  bis  waj'  to  moke  a 
personal  attack  on  the  character  of  the  author  of  the  work  which  he 
waa  criticising.  In  ench  a  case  the  writer  would  be  going  beyond  the 
limits  of  criticism  alt^^ether,  and  therefore  be^'ond  the  limita  of  fair 
criticiam.  Campbell  v.  Spottiawoode  waa  a  caae  of  that  kind,  and  there 
the  jury  were  naked  whether  the  criticism  was  fair,  and  they  were  told 
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that,  if  it  attacked  the  private  character  of  the  aatbor,  it  would  be 
going  bejond  the  limits  of  fair  critlciBm.,  Still  there  is  another  class  of 
oasea  in  which,  aa  it  seems  to  me,  the  writer  would  be  travelling  out  of 
the  r^oo  of  fair  criUcism,  —  I  mean  if  he  imputes  to  the  author  that  he 
has  written  something  wtiich  iu  fact  he  has  not  written.  That  would  be 
a  misdescription  of  the  work.  There  is  all  the  difference  in  the  world 
between  saying  that  you  disapprove  of  the  character  of  a  work,  and  that 
you  think  it  has  an  evil  tendency,  and  saying  that  a  work  treats  adul< 
terj-  cavalierly,  when  In  fact  there  ia  no  adultery  at  all  in  the  story.  A 
jury  would  have  a  right  to  consider  the  latter  beyond  the  limits  of  fair' 
critidiini. 

Applying  the  law  to  the  present  case,  we  have  to  aee  whether  the 
learned  judge  misdirected  the  jury,  having  regard  to  their  finding  as  to 
the  true  constmction  of  the  article.  Their  construction  of  the  words  of 
the  article  could  not  have  been  affected  by  what  be  said  to  them  about 
the  meaning  of  "  fair  criticism."  The  alleged  libel  stated  that  the  story 
of  the  plaintiffs'  play  turned  upon  adultery.  In  a  case  of  manifest  mis- 
description  such  as  this  the  Judge  is  not  bound  to  go  into  all  the  minutiffi 
aa  if  the  libel  had  been  of  a  different  character,  and  bis  eumming-np 
must  be  read  with  reference  to  this  fact.  I  bnve  read  tlirough  the  sum- 
ming up  of  Field)  J.,  and,  though  I  do  not  think  that  his  language  was 
altogether  exact,  yet  what  possible  harm  could  it  have  done  having 
r^ard  to  the  facta  of  the  case  ?  The  jury  had  to  deal  with  a  case  of 
posiUve  misdescription,  a  question  not  of  opinion,  but  of  fact.  Did  not 
Uiat  fall  clearly  beyond  the  limits  of  f^r  criticism?  Could  this  court 
since  the  Judicature  Act  set  aside  the  verdict  of  the  Jury,  merely 
becaase  the  langn^e  of  tJie  learned  Judge  was  not  exactly  tiiat  which 
he  would  have  used  if  he  had  written  his  summing-up?  Assnming  the 
interpretation  the  jury  put  on  the  meaning  of  the  words  to  be  correct, 
as  we  must  assume,  I  entertain  no  doubt  as  to  the  correctness  <rf  tbe 
remainder  of  the  verdict.  And,  even  if  the  view  of  the  law  as  to  priv- 
ilege which  I  do  not  adopt  were  the  right  view,  I  do  not  think  it  would 
make  any  difference  in  the  present  case,  because,  the  misrepresenta* 
tion  being  clear,  the  writer  having  not  merely  said  that  the  play  had  an 
evil  tendency,  bnt  having  imputed  to  the  authors  tiiat  it  was  founded 
on  adultery  when  there  is  no  adultery  at  all  in  it,  the  Jury  would  have 
inferred,  if  the  question  had  been  lefl  eufHciently  to  them,  that  the 
writer  was  actuated  by  a  malicious  motive ;  that  is  to  say,  by  some 
motive  other  tium  that  of  a  pure  e^iression  of  a  critic's  real  opinion. 

Appeal  fK«mi«$ed, 
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THOMAS  *.  BEADBUKY,  AGNEW  &  CO.,  ax  al. 
CooBT  OF  Appeal,  Jvnb  25,  1906. 

[ISOB.    t  fiH^t  £«uA  JMvwiiM,  <BT.] 

Afplicatioit  by  tlie  defendants  for  a  new  trial  or  that  judgment 
should  be  entered  foe  them  in  an  action  for  libel  tried  before  Darling, 
J.,  with  a  jury. 

The  alleged  libel  was  the  following  review  in  Punch  of  the  plain- 
tiff's book  1  — 

"ALUTGLED   BeMAIITS. 

"  Extract  from  the  Beeat  Diary  of  Tob}/,  M.  P. 
"Been  reading  ' Fifty  Y«arB  of  Fleet  Street'  just  issued  byUao- 
millan.  Purports  to  be  the  '  Life  and  Recollections  of  9ir  John  Bob- 
inson,'  the  mau  who  made,  and  for  a  quarter  of  a  oeutury  maintained 
at  high  level,  the  Daily  News.  The  story  is  written  by  Mr.  F.  IL 
Thomas,  who  has  added  a  new  terror  to  death.  There  are  biographies 
of  sorts  ranging  in  value  with  the  personality  of  the  subject  and  llie 
skill  of  the  compiler.  The  former  occasionally  suffers  from  the  inca- 
jMcity  of  the  latter.  But  at  least  his  individuality  is  ecrupnlonsly 
observed.  Like  Don  Jos^  what  he  has  said  he  has  said,  his  obM> 
vations  and  written  memoranda  not  being  mixed  up  with  what  hit 
biographer  thinks  he  himself  thought,  uttered,  and  recorded.  Mr. 
Thomas  goes  about  the  biographer's  business  in  fresh  fashion,  com- 
placently announced  by  way  of  introduction  to  the  volume.  '  I  hsTB 
not  thought  it  necessary  or  desirable,'  he  writes,  '  to  indicate  in  all 
oases  what  is  his  (Sir  John  Robinson's)  and  what  is  my  own.  If  then 
is  anything  amusing  or  entertaining  in  these  pages,  I  am  quite  content 
that  my  dear  old  chief  should  have  the  credit  of  it.  The  dnlness  1 
taike  upon  myself.'  Here  be  generosity  \  Here  magnaoimity !  It  is 
true  that  in  the  perfonnanoe  of  his  task  Mr.  Thomas  occasionally  falls 
from  this  high  estate.  More  than  once  he  airily  alludes  to' our  diai;' 
and  'our  notes,'  as  if  he  had  prepared  them  in  collaboration  with  hi) 
chief.  Possibly  conscious  for  a  moment  of  this  indiscretion,  and 
reverting  to  more  generous  mood,  he,  approaching  a  particular  nam- 
tive,  introduces  it  with  the  remark,  'the  iuoident  maybe  given  in 
thediarist'a  own  words.'  The  procedure  is  perhaps  not  unusual  with 
earlier  biographers.  With  Mr.  Thomas  the  relapse  is  rare.  Whenhe 
does  let  the  hapless  subject  speak  for  himself,  he  is  relegated  to  sm&ll 
type.  For  the  rest,  it  is  Mr.  Thomas  who  loquitur,  retelling  poor 
Robinson's  cherished  stories  as  if  they  were  his  own,  sometimes  with 
heavy  hand  brushing  off  the  bloom.  Even  iu  these  depressing  circmn- 
stances  there  is  no  mistaking  Robinson's  sly  humour,  his  gift  of  graphic 
characterization.    The  worst  of  it  is  that>  happening  in  the  very  same 
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page  upon  some  banal  remark,  some  pompons  platitude,  the  alarmed 
reader,  rect^nizing  Mr.  Thomas,  hastily  turns  over  half-a-dozen  pages, 
and  possibly  misses  a  handful  of  the  genuine  ore.  Pheao  are  hard 
lines,  unjust  to  Robinson,  unfair  to  the  public.  It  is  plain  to  see,  from 
the  few  unmutilated  extracts  from  Robinson's  majiuscnpt  which,  illu- 
minate the  book,  that  the  materials  at  hand  for  a  delightful  biography 
■were  abundant.  For  nearly  forty  years  the  manager  of  the  Daily 
Ifewa  liyed  in  the  very  heart  of  things.  He  was  behind  most  scenes 
of  public  life,  was  more  or  less  intimately  acquainted  with  the  princi- 
pal personages  figuring  in  it  His  sympathies  were  bountifully  wide, 
his  ohservation  alert,  his  sense  of  humour  keen.  He  loved  his  news- 
paper work  with  almost  passiouate  affection.  For  him  fifty  years  of 
Fleet  Street  were  worth  a  cycle  of  Cathay.  That  he  habitually  made 
notes  of  what  he  saw  and  heard  with  the  view  to  publication  in  bio- 
graphical form  is  undoubted.  Ur.  Thomas,  impregnable  in  the  chain 
armour  of  complacency,  positively  admits  it.  '  Robinson,'  he  says, '  did 
leave  some  diaries  —  our  diaries  —  more  or  less  fragmentary,  and  a 
number  of  thick,  closely-written  volumes  of  jottings  in  hia  own  hand- 
writing, descriptive  of  events  of  which  he  had  been  an  eye-witness  and 
people  he  had  seen  and  known.'  Where  is  this  treasure  trove  ?  Pre- 
sumably portions  the  biographer  was  good  enough  to  regard  as  worth 
adapting  are  filtered  through  the  wordy  pages  of  larger  type.  Hap- 
pily the  material  is  so  good,  its  original  literary  form  so  excellent,  that 
even  this  unparalleled  atrocity  cannot  quite  spoil  the  book.  We  who 
knew  Robinson  on  his  throne  in  Bouverie  Street  and  at  the  well-known 
table  in  the  dining-room  of  the  Reform  Club,  rich  in  recollections  of 
William  Black,  Payn,  and  Sala;  who  watched  him  enjoying  himself 
like  a  boy  at  theatre  first  nights ;  who  recognized  his  rare  capacity  as 
a  newspaper  man;  who  knew  the  kind  heart  hidden  behind  a  studi- 
ously cultured  severity  of  manner  in  business  relations  —  we,  perhaps 
jealously,  cherish  his  memory,  and  regret  the  surprising  chance  that 
has  made  possible  this  slight  upon  it." 

The  defence  admitted  that  the  defendant  Lucy  wrote,  and  that  the 
other  defendants  published,  the  words  complained  of  and  pleaded  that 
the  words  were  incapable  of  a  defamatory  meaning ;  and  further,  that 
they  were  written  for  puliHcatiou  and  were  published  as  a  criticism 
and  fair  comment  upon  the  plaintiiTs  book  witliout  any  malice  towards 
the  plaintiff,  and  were  a  fair  and  bona  fide  iyT\t\a\&Ya  and  comment  upon 
the  book  which  was  a  matter  of  public  interest 

At  the  trial  the  plaintiff's  case  was,  first,  that  the  language  of  the 
review  itself  was  such  as  to  furnish  evidence  that  the  writer  was  not 
in  truth  criticising  the  book,  but  was  maliciously  attacking  the  author ; 
and,  secondly,  that  there  was  evidence  outside  the  review  that  the 
defendant  Lucy,  in  writing  the  criticism,  was  actuated  by  malice  to- 
wards the  plaintiff.  As  extrinsic  evidence  of  malice  the  plaintiff 
relied  upon  the  strained  relations  between  Lucy  and  himself  before  the 
criticism  was  published;  on  the  fact  that  the  criticism  was  published 
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as  a  separate  article  under  the  heading  "  Mangled  Bemains,"  and  wai 
not  included  in  that  part  of  the  journal  usually  devoted  to  reviews  of 
books  under  the  heading  "  Our  Booking  Office  " ;  and  on  the  angiren 
and  demeanor  of  Lucy  in  the  witness-box  at  the  trial.  Atthecloseof 
the  plaintiff's  case  counsel  for  the  defendants  submitted  that  there  was 
no  case  to  go  to  the  jury,  upon  the  grounds  that  the  article  was  inca- 
pable of  a  defamatory  meaning,  and  that  there  was  no  evidence  that  it 
exceeded  the  limits  of  fair  comment. 

The  learned  judge  declined  to  withdraw  the  case  from  the  jury,  who 
found  a  verdict  for  the  plaintiff  with  300^.  damages. 

The  defendants  appealed.^  Cur.  adv.  vult. 

June  25.  Collins,  M.  S..,  read  the  following  judgment :  This  is 
an  appeal  by  the  defendants  from  the  verdict  and  judgment  for  the 
plaintiff  in  an  action  of  libel,  tried  before  Darling,  J.,  and  a  special 
jury,  based  on  a  critique  of  a  book  written  by  the  plaintiff.  Ths 
critique  was  written  by  the  defendant  Lucy,  and  appeared  in  Funeh, 
of  which  the  first  defendants  are  the  publishers.  The  defence  was 
fair  comment.  The  learned  judge  refused  to  withdraw  the  case  from 
the  jury,  who  found  for  the  plaintiff,  with  3001.  damages.  The  defend- 
ants do  not  complain  of  misdirection  other  than  that  involved  in  hold- 
ing that  there  was  any  evidence  fit  for  the  consideration  of  a.  jury. 
They  ask  foe  judgment  on  the  ground  that  there  was  nothing  in  ths 
article  which  any  reasonable  jury  could  find  to  fall  outside  the  limits 
of  fair  comment,  or  in  the  alternative  they  ask  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

The  defendants  pressed  us  strongly  with  the  case  of  McQuire  r. 
Western  Morning  Kews  Co,*  a  decision  of  this  court  in  an  action  for 
libel  in  respect  of  an  article  criticising  adversely  a  play  of  which  the 
plaintiff  was  the  author,  where  the  court  set  aside  a  verdict  and  judg- 
ment for  the  plaintiff  on  the  ground  that  there  was  uo  evidence  on 
which  a  rational  verdict  for  the  plaintiff  could  be  founded.  There 
were,  however,  two  distinctions  between  that  ease  and  the  present 
There  was  admittedly  in  that  case  uo  evidence  of  actual  malice  unless 
it  could  be  inferred  from  the  terms  of  the  article  itself,  and  there  was 
some  reason  for  supposing  that  the  direction  was  misleading.  In  the 
present  case  the  plaintiff's  counsel  streunously  contended  that  there 
was  extrinsic  evidence  of  malice  in  the  proved  relations  of  the  parties 
before  the  action  ;  the  special  manner  in  which  the  particular  article 
appeared  in  Punch  ;  and  in  the  expressions  which  fell  from  the  de- 
fendant Lucy,  coupled  with  his  demeanor  in  the  witness-box,  and  they 
relied  also  on  the  terms  of  an  apology  subsequently  printed  as  forti- 
fying their  contention.  They  urged  besides  that  the  langu^e  of  the 
article  itself  raised  a  qnestion  for  the  jury  as  to  its  meaning,  and  that 

1  Tla  >l*lemFnt  has  been  abridged,  and  Iha  argnmeDta  of  eouiuel  togsthar  with  a  amall 
portion  at  tha  judgment  are  omitted.  —  Ed. 
■  [1>031  2  K.  B.  too. 
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apOQ  their  view  of  its  meaniDg  would  depend  the  question  whether  it 
exceeded  the  boundB  of  fair  comment  or  not.  The  question,  therefore, 
for  our  decision  is  whether  there  vas  any  evidence  upon  which  a 
rational  verdict  for  the  plaintiff  could  be  founded.  If  so,  the  learned 
judge  was  hound  to  leave  it  to  the  jury.  I  have  already  said  that 
extrinsic  evidence  of  malice,  which  I  have  attempted  to  summarize, 
was  allowed  to  go  to  the  jury.  The  defendants  conteuded  that  this 
evidence  amounted  to  nothing,  and  that  no  reasonable  jury  could  act 
tipon  it,  but  they  also  raised  a  contention  which  alone,  as  it  seems  to 
me,  gives  any  importance  to  this  case.  Their  point  was  that  if  the 
article  itself,  apart  from  the  extrinsic  evidence,  did  not  raise  a  case  for 
the  jury  that  the  bounds  of  fair  comment  had  been  overstepped,  proof 
of  actual  malice  or  the  part  of  the  writer  could  not  aSect  the  question 
or  disturb  his  immunity.  This  is  a  formidable  contention.  It  in- 
volves the  assertion  that  fair  comment  is  absolute,  not  relative,  and 
must  be  measured  by  an  abstract  standard;  that  it  is  a  thing  quite 
apart  from  the  opinions  and  motives  of  its  author  and  his  personal 
relations  towards  the  writer  of  the  thing  criticised.  It  involves  the 
position  also  that  an  action  based  on  a  criticism  is  wholly  outside  the 
ordinary  law  of  libel,  of  which  malice,  express  or  implied,  has  always 
been  considered  to  be  the  gist. 

The  basis  of  this  contention,  such  as  it  is,  appears  to  be  a  miscon- 
ception of  the  effect  of  the  gloss,  if  I  may  so  phrase  it,  first  put  upon 
thelawof  libel  in  relation  to  faircomment  in  the  dicta  of  Crompton,  J., 
and  Blackburn,  J.,  in  Campbell  v.  Spottiswoode,  decided  in  1863,  and 
subsequently  approved  in  Merivale  v.  Carson,  decided  in  1887.  I  have 
already  had  occasion  to  examine  the  effect  of  these  views  upon  the 
law  of  libel  in  McQuire  v.  Western  Morning  News  Co.'  In  my  opinion 
the  substance  of  the  matter  remains  unchanged  and  malice  remains 
exactly  where  it  did.  The  dicta  no  douht  assert  the  etymological  in- 
exactitude of  the  word  "privilege"  as  connoting  a  right  common  to 
the  public  at  large,  and  the  limits  of  the  right  itself  are  pointed  out 
which,  whether  it  be  called  privilege  or  by  any  other  name,  does  not 
extend  to  cover  misstatements  of  fact  however  bona  fide  ;  *  but  they 

1  [19031  9  K.  B.  100. 

>  Herivilea.  Canon,  npra,  MS;  HcQairei.  Western  Co.,  [1B03]SE.B.  100,  110;  Jornt 
*.  Cvcle  Co.,  [IWM]  3  K.  B.  393;  Digb?  v.  FinanciiE  New>,  [190T]  1  K.  B.  003;  Bunt  v. 
Star  Co.,  [1908]  3  K.  B.  309,317;  Walker  e.  HwlKion,  [1909]  1  K.  B.  iS»  Accord. 

Id  the  cue  lut  ciled  Kennedj,  L.  J.,  F>id,  p,  366:  "  Mow  it  if  true  ttiat  there  may  ba 
comment  o(  an  injurious  nature  in  irbich  there  i>  no  utitement  of  factt,  or  which  refers  to 
facta  which  an  admitted  or  are  indispulable.  In  nnch  a  case  the  faimeas  of  the  comment 
dapands  upon  the  character  of  the  crilicisma,  or  the  inferancea  of  which  it  is  compoied, 
that  ii,  whether  It  i>  a  comment  made  booeMly  anU  bona  fide,  or  a  comment  made  ntalnjldt 
and  malicioustT.  .  .  .  But  where  the  words  which  are  alleged  to  be  defamatorr  allep, 
or  atMjme  a*  true,  facta  concerning  the  plaintiff  which  the  plaintill  deniei,  and  wiiicli 
•ilher  involTB  a  slanderous  imputation  in  themselven,  or  npon  which  the  comment  baaei 
imputations  or  inferences  injurious  to  the  plaintiff,  it  ia,  I  think,  settled  law  that  the  defenca 
of  fair  comment  fails,  nnleaa  the  comment  ia  truthful  in  regard  to  iti  allegation  or  aisump- 
Han  of  tuch  (acta."  See  alio  the  remarka  of  Buckler,  L.  J.,  m  the  same  caie,  p.  tt3. — 
Elk 
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in  no  degree  affect  the  standard  by  which  the  faimess  of  the  comment 
is  to  be  judged  or  relieve  the  commentator  from  liability,  if  the  com- 
ment be  malicious,  if,  indeed,  it  can  then  be  described  as  comment  at 
alL  The  right,  though  shared  by  the  pnblic,  is  the  right  of  every  in. 
dividual  who  asserts  it,  and  is,  qua  him,  an  individnal  right  whatever 
name  it  be  called  by,  and  comment  by  him  which  is  colored  by  malice 
cannot  from  hia  standpoint  be  deemed  fair.  He,  and  he  only,  is  the 
person  in  whose  motives  the  plaintiff  in  the  libel  action  is  concerned, 
and  if  he,  the  person  sued,  is  proved  to  have  allowed  his  view  to  be 
distorted  by  malice,  it  is  quite  immaterial  that  somebody  else  might 
without  malice  have  written  an  equally  damnatory  criticisnu  The 
defendant,  and  not  that  other  person,  is  the  party  sued.  This  seems 
to  me  quite  clear  in  point  of  principle ;  but,  as  already  pointed  out  in 
McQuire  ti.  Western  Morning  News  Co.,'  the  law  continued  to  be  ad- 
ministered after  Campbell  v.  Spottiswoode,  just  as  it  always  had  been 
before,  down  to  and  since  Merivale  v.  Carson.  That  case  decided 
nothing  inconsistent  with  the  law  of  libel  as  thus  administered,  though 
each  of  the  learned  judges  expressed  an  opinion  in  favor  of  the  view 
taken  in  the  dicta  I  havereferredtoof  Crompton,  J.,  andfilackbuni.J., 
in  preference  to  that  of  Willes,  J.,  in  Henwood  v.  Harrison.*  But,  u 
already  pointed  out  in  McQuire  v.  Western  Morning  News  Co^•  the 
difference  between  the  two  views  is,  in  the  language  of  Bowen,  L.  J., 
in  Merivale  ti.  Carson,  a  difference  in  the  "  metaphysical  exposition" 
of  the  right  and  "  is  rather  academical  than  practical."  I  think  tlie 
head-note  in  the  last-mentioned  case  is  to  some  extent  the  cause  of 
what  seems  to  me  an  erroneous  impression  as  to  the  effect  of  the  de- 
cision. The  words  of  that  note  seem  to  suggest  a  difference' of  right, 
under  the  general  law  of  libel,  in  respect  of  communications  made  on 
a  privileged  occasion  and  communications  made  in  the  shape  of  criti- 
cism on  a  matter  of  pnblic  interest  In  cases  of  pririlege,  properly  se 
called,  nothing  that  Mis  outside  the  privilege  is  protected  by  it,  and 
if  defamatory  it  must  be  otherwise  justified.  The  occasion  being 
privileged,  the  extent  of  the  privilege  may  vary  according  to  the  ns- 
tnre  of  the  case  and  the  limits  of  the  right  or  duty  which  is  the  basia 
of  the  privilege.  But  this  is  precisely  the  position  in  the  case  where 
the  right  exercised  is  one  shared  by  the  rest  of  the  public,  and  not  one 
limited  to  an  individual  or  a  cla^s.  The  extent  of  the  right  has  to  b« 
ascertained,  and  in  respect  of  any  communication  which  falls  within 
it  the  Immunity,  if  it  be  not  absolute,  can  be  displaced  only  by  proof 
of  malice.  In  the  case  of  comment  on  literary  works  the  occasion  is 
created  by  the  publication,  and  a  right  then  arises  to  criticise  honestly, 
however  adversely.  No  such  occasion  would  arise  in  respect  of  a  pri- 
vate unpublished  letter.  If  a  writer  were  to  get  hold  of  a  private 
letter  of  a  well-known  author  and  publish  a  damnatory  article  on  the 
author's  literary  style  and  taste,  as  evidenced  by  the  letter,  it  seems 
to  me  that  he  would  have  no  immunity  from  the  ordinary  law  in  re- 
»  [1903]  S  K.  B.  100.  •  L.  R.  T  C.  P.  BOO.  •  [1903]  i  S..  B.  lOft 
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ap«ct  of  defamatory  vritinga.  I'he  only  difference,  then,  in  the  legal 
incidents  of  ordioai;  privilege,  limited  to  indlTidoals  on  the  one  hand 
and  the  right  in  the  public  to  criticise  on  the  other,  voold  seem  to  be 
that  the  one  might,  with  somewhat  less  latitude  than  the  other,  though 
not,  perhaps,  with  perfect  accuracy,  be  described  as  "  privilege."  Kow, 
rthe  head-note  might  possibly  suggest,  at  first  sight  at  all  events,  par- 
ticularly when  it  adds  "Henwood  v.  Harrison'  dissented  from,"  that 
jiot  merely  an  academical  difference  in  the  analysis  of  rights  had  been 
expressed,  but  that  there  was  a  difference  of  substance  in  the  bearing 
of  malice  in  the  two  cases  in  respect  of  communications  or  criticisms 
faMitig  prima  facU  within  the  right  or  privilege.  The  limits  of  the 
right,  as  I  have  already  pointed  out,  may  be,  and  are,  different,  but 
the  law  with  respect  to  communications  that  prima  fiune  fall  within 
them  is  the  same.  Proof  of  malice  may  take  a  criticism  prima  facie 
fair  outside  the  right  of  fair  comment,  just  as  it  takes  a  communica- 
tion prima,  facie  privileged  outside  the  privilege.  The  particular  alle- 
gation which  was  unprotected  in  Merivale  r.  Carson  was  never  within 
the  "right"  when  the  facts  were  ascertained  by  the  jury  in  inter- 
preting the  passage  impugned.  Proof  of  bona  fide  belief  was  there- 
fore irrelevant;  nothing  but  proof  of  the  trnth  could  justify  the  alle- 
gation. If  the  analysis  be  strictly  carried  out  it  will  be  found  that 
the  two  rights,  whatever  name  they  are  called  by,  are  governed  by  pre- 
cisely the  same  rules.  The  only  practical  difference  is  that  in  an  action 
based  on  a  criticism  of  a  published  work  the  transaction  begins  by  the 
admission,  on  the  part  of  the  plaintiff,  implied  from  the  averment  by 
him  of  publication  of  the  work  criticised,  that  the  comment  came  into 
existence  on  a  protected  occasion.  He  is  placed,  therefore,  in  pre- 
cisely the  same  position  as  he  would  have  been  in  h&d  he  sued  in 
'  respect  of  a  defamatory  writing  priTna,  facie  unprotected  and  therefore 
actionable,  but  had  gone  on  to  aver  facts  which  created  a  privilege 
strictly  so  called.  Beginning  thus  at  this  stage  in  the  transaction,  he 
would  have  accepted  the  onus  of  proving  malice  in  fact  If  he  had 
veiled  the  fact  that  the  writing  criticised  had  become  matter  of  publio 
interest  by  publication  it  would  have  \»zu  prima  facie  libellous,  and 
the  defendant  would  have  had  to  plead  such  a  publication  as  would 
let  in  the  right  to  comment  on  a  matter  of  public  interest  in  order  to 
bring  himself  within  the  protection.  This  shows  that  acceptanoe  of 
the  dicta  under  discussion  does  not  in  the  slightest  degree  affect  the 
place  of  malice  in  the  law  of  libel,  and  that  it  is  only  by  leaving  out 
one  step  in  the  analysis  that  the  publio  right,  as  distinguished  from 
the  privilege,  may  appear  to  carry  with  it  different  incidents.  There 
ia  not  even  any  decision  that  the  word  privilege,  as  used  in  Kenwood 
V.  Harrison,'  to  which  Lord  £sher  was  himself  a  party,  is  not  as  good 
a  word  as  any  substitute  that  can  be  suggested  to  express  the  right  by 
which,  in  certain  circumstances,  writings  defamatory  of  another  per^ 
son  may  be  published  with  impunity,  because  the  presumption  of 
1  L.  H.  T  C.  P.  909.  .»  t.  B.  7  C.  P.  909. 
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malice  is  negatived.  For  the  reasons  I  have  given  the  difference  ia 
one  of  words  only,  and  could  not  be  a  matter  of  l^sl  dednon. 

I  have  thought  it  vorth  while  to  sift  this  contention  somewhat 
elaborately,  as  it  is  apparently  based  upon  a  miscoQception  irhidi 
Beems  to  have  a  tendency  to  repeat  itself  as  to  the  effect  of  yerivale 
V.  Carson,  on  the  law  of  libel.  But  the  contention  of  the  defendants 
can  be  met,  not  by  reference  to  principle  only,  but  also  by  direct  au- 
thority. To  go  back  to  the  source  itself  of  tiie  supposed  new  depar- 
ture, Campbell  v.  Spottiswoode,  Blackburn,  J.,  flays  :  "  Honest  belief 
may  be  an  ingredient  to  be  taken  into  consideration  by  the  jniy  in 
determining  whether  the  publication  is  a  libel,  that  is,  whether  it  ex- 
ceeds the  limits  of  a  fair  and  proper  comment."  In  Merivale  v.  Carson 
itself  Lord  Esher,  M.  B.,  deals  with  the  question.  He  says :  "  It  is 
said  that  if  in  some  other  case  the  alleged  libel  would  not  be  beyond 
the  limits  of  fair  criticism,  and  it  could  be  shown  that  the  defendant 
was  not  really  criticising  the  work,  but  was  writing  with  an  indirect 
and  dishonest  intention  to  injure  the  plaintiffs,  still  the  motive  woold 
not  make  the  criticism  a  libel.  I  am  inclined  to  think  that  it  would, 
and  for  this  reason,  that  the  comment  would  not  then  really  be  a 
criticism  of  the  work.  The  mind  of  the  writer  would  not  be  that  of  a 
critic,  but  he  would  be  actuated  by  an  intention  to  injure  the  author." 
Though  the  learned  judge  in  this  passage  expresses  only  an  inclination 
of  opinion,  the  reason  given  seems  to  me  to  be  conclusive.  Bnt  in  a 
very  recent  ease  in  this  court,  the  point  is  actually  decided :  Plymouth 
Mutual  Cooperative  and  Industrial  Society  v.  Traders'  Publishing 
Association.*  The  question  there  was  whether  an  interrogatory  ad- 
dressed to  the  state  of  mind  of  the  defendant,  who  had  pleaded  bir 
comment  in  ah  action  of  libel,  was  admissible.  The  court  decided  that 
it  was,  following  a  previous  decision  of  this  oou^  in  a  case  of  privi- 
l^e  strictly  so  called.  Vaughan  Williams,  L.  J,,  referring  to  White 
&  Co.  ff.  Credit  Reform  Association  and  Credit  Index,*  says  at  page 
413  of  the  report :  "  It  seems  to  me  that  that  case  shows  that  an  inter- 
rogatory of  this  kind  is  just  as  relevant  and  admissible  in  acase  where 
the  defence  is  fair  comment  as  in  one  where  it  is  privilege.  In  either 
case  the  question  raised  is  reiilly  as  to  the  state  of  mind  of  the  defend- 
ant when  he  published  the  alleged  libel,  the  question  being  in  the 
one  case  whether  he  published  it  in  the  spirit  of  malice,  in  the  other 
whether  he  published  it  in  the  spirit  of  unfairness.  In  either  case,  I 
think  such  an  interrogatory  as  the  one  now  in  question  is  admissible." 
Fletcher  Moulton,  L.  J.,  says  at  page  418  of  the  report  r  "  I  am  clear 
that,  both  in  cases  in  which  the  defence  of  privilege  and  in  those  in 
which  the  defence  of  fair  comment  ia  set  up,  the  state  of  mind  of  the 
defendant  when  he  published  the  alleged  libel  ia  a  matter  directly  in 
issue." 

It  is,  of  conrse,  possible  for  a  person  to  have  a  spite  against  another 

and  yet  to  bring  a  perfectly  dispassionate  judgment  to  bear  upon  his 

1  [I9W]  1  K.  B.  403.  1  [19C»]  1  E.  B.  6IU. 
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literary  merits ;  but,  given  the  existence  of  malice,  it  must  be  for  the 
jury  to  say  whether  it  has  varped  his  judgment.  Comment  distorted 
by  malice  caniiot  in  my  opinion  be  fair  on  the  part  of  the  person  who 
makes  it.  I  am  of  opinion,  therefore,  that  evidence  of  malioe  actu- 
ating the  defendant  was  admissible,  and  that  the  learned  judge  waa 
right  in  letting  the  evidence  in  this  case  go  to  the  jury.  But  I  am  also 
of  opinion  on  a  close  examination  of  the  alleged  libel  that,  apart  from 
the  extrinsic  eridenoe  of  malice,  the  learned  judge  could  not  have 
withdrawn  the  case  from  the  jury.  One  point  made  by  the  plaintiff 
would,  I  think,  of  itself  suffice  to  establish  this  position.  The  defend- 
ant Lucy  saya  in  the  alleged  libel  "  it  is  plain  to  see  from  the  few 
nnmntilated  extracts  .  .  .  that  the  materials  at  hand  for  a  delightful 
biography  were  abundant."  This  statement  was  desoiibed  by  the 
plaintiff  in  a  letter  to  the  editor  of  Punch  as  "  simply  untrue."  A. 
short  statement  was  thereupon  published  in  the  issue  of  December  7, 
in  which  the  defendant,  while  accepting  the  plaintifTs  statement  as 
to  the  paucity  of  materials,  quotes  a  passage  from  the  preface  to  the 
book  dealing  with  the  existence  of  materials,  and  concludes  thus : 
"  Toby,  M.  P.,  had  at  the  time  of  writing  no  knowledge  of  the  subject 
beyond  the  definite  statements  quoted  in  the  biographer's  own  words. 
He  regrets  that,  accepting  them  in  their  ordinary  sense,  he  received 
and  conveyed  an  impression  of  Mr.  Thomas's  literary  methods  which 
turns  out  to  have  been  erroneous."  He  is  thus  in  the  difficulty  of 
having  to  admit  a  misstatement  of  fact  in  respect  of  which,  to  put  it 
at  the  lowest,  a  question  must  arise  for  the  jury  whether  the  passage 
he  relied  upon  justifies  the  statement.  I  think  aJso  that  the  learned 
judge  could  not  have  properly  held  that  there  was  no  evidence  fit  for 
the  consideration  of  the  jury  as  to  some  of  the  innuendoes  averring  im- 
putations of  discreditable  motives.  I  am  of  opinion,  therefore,  that 
we  could  not  direct  judgment  for  the  defendants  without  usurping  the 
functions  of  the  jury.  Neither  can  we  say  that  the  evidence  is  so 
slight  as  to  justify  us  in  ordering  a  new  trial  on  the  ground  that  the 
Terdict  is  against  the  weight  of  the  evidence. 

Gozens-Hardy,  L.  J.    I  agree. 

Sib  Oorell  BAaifss,  Pkksident.  I  have  had  an  opportunity  of 
reading  the  judgment  of  the  Master  of  the  Bolls,  and  I  agree  with  it. 
Appeal  dismissed. 
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DAVIS  AND  SoKS,  DsFKNDANn,  AHD  SHEPSTONE,  FLAnmn. 

Ik  the  Fbivt  Codmcil,  Mabch  5,  1886. 
[ReporUd  in  11  Aj^ital  CoMtt,  187.] 

The  jndgment  of  their  lordships  was  delivered  b; 

LoBD  Hebschell,  L.  C  This  is  an  appeal  ftwm  a.  judgment  of  the 
Supreme  Court  of  the  Colony  of  Natal  reAising  a  new  trial  In  an  action 
brought  against  the  appellants  in  which  the  respoadent  obtained  a 
verdict  for  £500  damages. 

The  action  was  brought  to  recover  damages  for  alleged  libels  pab- 
lished  by  the  appellants  in  the  "Natal  Witness"  newspaper  in  the 
lAonths  of  March  and  May,  1883. 

The  reBi>ondent  was,  in  December,  1882,  appointed  Resident  Com- 
tnissioner  in  Znluland,  and  pi-oceeded  in  the  diechai^  of  his  duties  to 
the  Zulu  reserve  territory.  In  the  month  of  March,  1888,  the  appel- 
lants published  in  an  issue  of  their  newspaper  serious  allegations  witb 
reference  to  the  conduct  of  the  respondent  whilst  in  the  execution  of 
hia  office  in  the  reserve  territory'.  They  stated  that  he  had  not  only 
himself  violently  assaulted  a  Zulu  chief,  but  had  set  on  his  native 
policemen  to  assault  others.  Upon  the  assumption  that  these  state- 
ments were  true,  they  commented  upon  his  conduct  in  terms  of  great 
severity,  obser>'ing,  "We  have  always  regarded  Mr.  Shej;>Btone  ss a 
most  unfit  man  to  send  to  Zninland,  if  for  no  other  reason  than  this, 
that  the  Zulus  entertain  towards  him  neither  respect  nor  confidence. 
To  these  diaqnaliS cations  he  has  now,  if  our  information  is  correct, 
added  another  which  is  far  more  damnatory.  Such  an  act  as  he  hu 
now  been  guilty  of  cannot  he  passed  over,  if  any  kind  of  friendly  rela- 
tions are  to  be  maiutained  between  the  colony  and  Zululand.  There 
are  difBculties  enough  in  that  direction  without  need  for  them  to  be 
Increased  by  the  headstrong  and  almost  insane  imprudence  and  want 
of  self-respect  of  the  official  who  unworthily  represents  the  gOTernment 
of  the  Queen." 

In  tlie  same  issue,  nnder  the  heading  "  Zululand,"  there  appeared  a 
statement  that  four  messengers  had  come  from  Natal  to  Zululand,  ftoni 
whom  details  had  been  obtained  of  the  respondent's  treatment  of  ce> 
tain  chiefs  of  the  reserved  territory  who  had  visited  Cetewayo,  and, 
what  purported  to  be  the  account  derived  from  these  messengers  of  tiw 
assault  and  abusive  language  of  which  the  respondent  had  been  guilty, 
was  given  in  detail. 

On  the  16th  of  May,  1883,  the  appellants  published  a  further  article, 
relating  to  the  respondent,  which  commenced  as  follows ;  —  "  Some 
time  ago  we  stated  in  these  columns  that  Mr.  John  Shepstone,  whilst 

>  Only  tb«  opinfon  of  the  court  Is  given.  —  Ea 
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in  Zaluland,  Lad  comtnitted  a  moet  unprovoked  and  altogethor  inoom- 
prehensible  assault  upon  cei'tain  Zulu  vLiefs.  At  the  time  tbe  state- 
ment was  made,  a  good  deal  of  doubt  was  thrown  upon  the  truth  of 
the  story.  We  are  now  iu  a  position  to  make  public  full  details  of 
the  affair,  which  the  closest  investigation  will  prove  to  be  correct  A 
representative  of  this  Journal,  learning  that  a  deputation  hod  come  to 
Natal  to  complain  of  the  attack,  met  five  of  the  number,  aud  iu  the 
presenoe  of  the  competent  interpreters  took  down  the  stories  of  each 
maa." 

The  article  then  gave  at  length  the  statements  so  taken  down,  which 
disclosed,  if  true,  the  grossest  inisconduct  on  the  part  of  the  respond- 
ent It  was  in  respect  of  these  publications  of  the  appellants  that  the 
ooUon  was  brought  by  the  respondent  * 

The  appellants  by  their  defence  averred  that  the  conduct  of  the  plaiib 
tifT  as  British  Besident  Commissioner  was  a  matter  of  general  publio 
interest  affecting  the  territory  of  Natal,  and  that  the  alleged  libels  oon< 
Btitnted  a  fair  and  accurate  report  of  the  information  brought  to  th« 
Governor  of  Natal,  and  published  in  the  colony  by  mes^ngers  ftom 
Zutuland  and  its  king  as  to  the  conduct  of  the  plaintiff  in  the  diacharga 
of  the  duties  of  his  office,  and  a  &ir  and  impartial  comment  upon  tbtt 
conduct  of  the  plaintiff  in  his  public  capacity  published  bona  ficU  and 
without  malloo. 

The  case  came  on  for  trial  before  Mr.  Justice  Wragg  and  a  Jury  on 
the  4th  of  September,  1883,  when  it  was  proved  that  the  allegations  of 
misconduct  made  i^inst  Mr.  Shepstone  were  absolutely  without  foun- 
dation, and  no  attempt  was  mode  to  support  them  by  evidence.  It 
appeared  that  the  messengers  fVom  whom  the  statements  contained  in 
the  issue  in  March  were  derived  bad  come  ftom  Znluland  to  see  the 
Bishop  of  Natal,  and  that  ttieir  statements  had  been  conveyed  to  the 
editor  of  a  newspaper  by  a  letter  fh>m  the  bishop.  The  statements 
oontuoed  in  the  issue  of  May  were  communicated  by  a  Mr.  Watson, 
who  was  connected  with  the  staff  of  the  newspaper,  and  who  had  sought 
and  obtained  an  interview  with  certain  Zulus  when  on  their  way  to 
convey  a  message  tsma  the  king  to  the  Governor  of  NataL 

At  the  close  of  the  evidence  the  learned  Judge  summed  up  the  case  to 
tiie  Jury,  who  returned  a  verdict  for  the  plaintiff,  the  present  respondrai^ 
for  £500. 

Application  was  afterwards  made  to  the  Supreme  Court  to  grant  a 
new  trial,  but  this  application  was  refused,  and  the  present  appeal  was 
then  broaght  The  appellants  rested  their  appeal  upon  two  grounds, 
first,  that  the  learned  judge  misdirected  the  Jury  in  leaving  to  them  the 
question  of  privilege  and  in  not  telling  them  that  the  occasion  was  • 
privileged  one.  The  second  ground  Insisted  upon  was  that  the  damages 
were  excessive.  Their  Lordships  are  of  opinion  that  the  contention  that 
the  learned  )ndge  onght  to  have  told  the  Jui}-  that  the  occasion  was 
•  privileged  one,  and  that  the  plaintiff  could  only  succeed  on  proof  of 
ezpresa  malice,  \%  not  well  founded. 
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There  is  no  doubt  that  the  public  acta  of  a  public  mao  may  la«full; 
be  made  the  subject  of  fair  cumment  or  crilicbm,  not  011I3'  by  tiie  ptess, 
but  by  all  members  of  tbe  public.  But  the  diBtiDction  cannot  be  too 
clearly  IwrDe  io  mind  between  comment  or  criticism  ami  allegations  of 
fact,  audi  as  that  disgraceful  acts  b&ve  been  commillcd,  or  discredit- 
able language  used.  It  is  one  thing  to  comment  upon  or  critidse,  even 
with  severity,  the  acknowledged  or  proved  acts  of  a  public  man,  aod 
quite  another  to  asseit  that  be  has  been  guilty  of  particular  acts  of 
misconduct.' 

I  FwiniteT  V.  Conpluid,  6U.&W.  IDG;  Odg«r  «.  Hortimer,  SSL.  T.  Eep.4n;  Qun 

e.  Cardan,  S  Q.  B.  D.  1. 8 ;  Bryca  v.  Kusdin,  3  T.  L.  R.  435 ;  Daplan;  >.  Divis,  1 T.  L  U. 
1S4;  B.  >.  Flowerg,  14  J.  P.  3TT,  per  Field,  J. ;  LeFror  c.  Buniaide.  L.  R.  4  Ir.  5M,  HJ, 
66G;^rDadTMt  v.  SmiU,  3  Vict.  L.  R.  121;  Stewart  v.  HcKinteT,  II  Tict.  L.R.SOt;  Sion. 

f,  HcKiuley,  13  TicL  L.  R.  140;  Smith  k  Tribune  Co.,  1  Biu.4TTj  UcDooald  «.  WoodnH, 
3  Dill.  344;  Hillim  if.  Post  Co.,  M  Fed.  468.  SG  Fed.  S30;  Jarman  t.  Rea,  137  Cil.  331; 
DaDpliii7  c.  Buhne,  lG3Cal.TfiT;  Star  Co.  B.  Dnaahiw,  (Del.  ISOl)  58  Atl.  R.  513;  JoiwiF. 
Tairnsend.  31  Fla.  431;  Rearick  v.  Wilcox,  SI  I]!.  TT;  Klo«  v.  Zabonh,  113  Iowa,  Ul; 
Scarce  v.  BasB,  88  Ue.  531;  Negley  v.  Farrow,  «0  Md.  1&8;  CommoDwealtb  v.  Clap,  1  Uisi. 
U3,  189  {itmblt) ;  Cartii  «.  HauST,  6  Gr*;,  S61 ;  Burt  «.  AdTertiser  Co.,  IM  UtM.  tXt 
(compare  Sillan  «.  Collier,  151  Mau.  50);  Hubbard  v.  Aliyn,  300  Mass.  166;  FixKr  >. 
Scripps,  39  Mich.  376;  BronKin  v.  Bruce,  69  Micb.  467;  Bourreeseau  v.  Detroit  Co.,  tl 
Hlcb.  4X6;  Wheaton  v.  Beecber,  66  Mich.  307;  BeUnapv.  Ball,  SSUicb.  588;  UaTi.Beid, 
8fi  Hich.  SOS;  Smurlhwaila  v.  News  Co.,  134  Micb.  877;  Aldrich  v.  Preu  Co.,  9  Hidd.  IH 
|bul  tee,  contra.  Harks  v.  Baker,  38  Minn.  I62|;  Smith  e.  Burraa,  106  Mo.  94;  Sule  k 
Schmitt,  49  N.  J.  679;  Lewi*  «.  Few,  5  Jobni.  1;  Root  v.  King,  7  Cow.  613;  litaejolui  i. 
Onelsr,  ISAbb.  Pr.  41;  Hamilton  «.  Eno,  81  N.  Y.  IIS;  Mattic*  *.  Wilcox,  H7S.Y.BU; 
Ullrich  V.  N.  Y.  Co.,  23  N.  Y.  Miic.  Eep.  IflB;  Seeiev  o.  Blair,  Wright  (Oh.)  SS8,  683;  Pott 
Co.  0.  Moloney,  50  Oh.  St.  71;  Upton  B.  Hume,  34  Oreg.  481;  Barr  ».  Moot^,  87PI.8W; 
Brewer  B.  Weak  lev,  S  Orert.  99;  Banner  Co.  B.  State,  16  Lea,  176;  Democrat  Co.  ■.Jonc^ 
83  Tex.  303;  Sweeney  b.  Baker,  13  W.  Va.  168;  Spiering  e.  Andrae,  4S  Wis.  830;  EriOM 
B.  Cramer,  67  Wis.  670;  D.  WardB.Derrington,  11  3.  Au.L  L.R.36;  Hnielgrove  e.King,  14 
S.  Ausl.  L.  R.  193  Accord. 

MotI  B.  Dawsnn,  48  Iowa,  633;  Baya  e.  Hunt,  80  Iowa,  251  (but  see  State  r.  Haskini,  1« 
Iowa,  S68,  658  and  Hor»F.Prlntmt;'Co.,  124  Iowa,  707,  733;  State  e.  Belch,  31  Kan.  4U; 
Coleoiaa  B.  McLennan,  (Kai],  190B)  98  Pac.  R.  281;  Marki  B.  Baker,  S3  Minn.  IfiS;  StiltK 
Bumham,  9N.  S.  34;  Neebi.  Hope,  111  Pa.  146;  Briggt  B.  Garritt,  111  Pa.  404;  Preu  Co. 
V.  Stewart,  119  Pa.  6S4;  Rou  v.  Ward,  14  S.  Dak.  S40 ;  Boucher  «.  Clark  Co,  14  S.  Dak.  R; 
JockioD  V.  I^ttabnrgb  Timea,  163  Pa.  406  Coutra. 

See  Palmer  D.  Concord,  48  N.  H.  211. 

In  Burt  V.  Adnirtiser  Co.,  tupra,  Holmih,  J.,  soiil  :  "  But  there  is  an  inipottint 
diatinction  to  be  uoCtuod  bclireen  tlie  BO-cnlltil  privili-gr  of  fnir  criticism  apou  mattm 
sf  piitiUc  interest,  and  the  privilege  existing  in  tlie  case,  (at  instance,  oF  answers  to  in- 
qniries  nboat  tbe  character  of  a  servant,  Id  the  latter  case,  a  boaa  fide  statement  sot 
in  excess  of  the  occasion  is  privileged,  although  it  tiirna  out  to  be  false.  In  tbe  famu't, 
what  is  privileged,  if  that  is  the  proper  term,  is  criticism,  not  atatement,  and  howevH 
ft  might  be  ir  a  person  merely  quoted  or  referred  to  a  statcinetit  as  made  by  olbeis,  snJ 
g:ive  it  no  new  sanction,  if  he  takes  u|>on  liimself  in  his  own  person  to  allt^  farts 
otliemise  libellous,  he  nill  not  I>o  privileged  if  tliose  facta  ere  not  true.  The  ressin 
for  the  distinction  lies  in  the  rlitTorent  natvire  and  degree  of  the  exigi'ncy  end  of  th« 
damage  in  the  two  cases.  In  these,  as  in  many  other  inatanceo,  the  Isw  has  to  dnv  a 
line  between  conflicting  interests,  both  intrinsically  merilorious.  When  private  in- 
quiries are  mode  nbout  «  private  persoti,  a  eervant,  for  example,  it  is  often  Liii|"asil>lt 
to  answer  them  ])rot:erly  without  stating  fact-i,  and  those  who  settled  the  Liw  tlioDglit 
it  more  important  to  preserve  a  reasonable  freedom  in  giving  necessary  informstion  lisn 
to  insnr«  people  agiuDBt  occasional  unintended  iQJnsticc^  conRned  as  it  genenllj  it  to 
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'  Id  the  present  case  tbe  appellaate,  in  the  passages  nliicli  were  toiif- 
;>lained  of  as  littelloas,  charged  the  respondent,  as  now  appeals  without; 
foundation,  with  having  been  guilty  of  speciQc  acts  of  miscouiiuut^' 
and  then  proceeded,  on  theassumption  that  the  charges  were  true,  to 
comment  upon  his  proceedingB  in  language  in  the  highest  degree  oH'eur 
aive  and  injurious ;  not  only  so,  but  the^-  themselves  vouched  for  the 
statements  by  asserting  that  though  some  doubt  had  been  thrown  upon 
the  truth  of  the  story,  the  closest  investigation  would  prove  it  to  be 
correct  In  their  Lordships'  opinion  there  is  no  warrant  for  the  doctrine' 
that  defamatory  matter  thus  published  is  regarded  by  the  law  as  tbe 
subject  of  any  privilege. 

It  was  insisted  by  the  counsel  for  the  appellants  that  the  publication^ 
were  privileged,  as  being  a  fair  and  accurate  report  of  the  statements 
made  by  certain  messengers  from  King  Cctewayo  upon  a  subject  of 
public  importance.  It  bas,  indeed,  been  held  that  fair  anil  accurate 
reports  of  proceedings  in  [>arliament  aud  in  courts  of  justice  are  privi- 
l^ed,  even  though  they  contain  defamatory  matter  affecting  the  char- 
acter of  individuals. 

Bnt  in  tbe  case  of  Purcell  v.  Sowler  tbe  Court  of  Appeal  expressly 
refbsed  to  extend  the  privilege  even  to  fiie  report  of  a  meeting  of  poor 
law  guardians,  at  .which  accusations  of  misconduct  were  made  against 
their  medical  otBcer.  And  in  their  Lordships'  opinion  it  is  dear  that  it 
cannot  be  extended  to  a  report  of  statements  made  to  the  Bishop  of 
Natal,  and  by  him  transmitted  to  tbe  appellants,  or  to  statements  made 
to  a  reporter  in  the  employ  of  the  appellants,  who  for  the  purposes  of 
the  newspaper,  sought  an  interview  with  messengers  on  their  way  to 
lay  a  complaint  before  the  governor. 

The  language  used  by  tbe  learned  judge  in  summing  np  the  present 
case  to  the  jury  is  open  to  some  criticism,  and  docs  not  contain  so 
dear  and  complete  an  exposition  of  the  law  as  might  be  desired.     But 

ODBOT  tiro  penons.  BntwIiBt  the  interest  of  printe  dtizena  in  pnblie  matters  reqnirea 
it  Treedom  of  diiciusion  nither  than  of  statement.  Moreover,  the  statementa  about 
such  matten  which  come  before  tbe  conrts  art>  generally  pablic  statements,  where  the 
hann  done  by  a  falsehood  is  much  greater  than  in  the  other  case.  If  one  private  citizen 
wrote  to  another  that  a  high  official  had  takrn  a  brihe,  no  one  wonid  think  good  faith 
ft  nifficient  answer  to  an  action.  He  xtandii  no  better,  certainly,  when  he  publishes  his 
writing  to  the  world  thronf^  a  newspaper,  and  the  newspaper  itself  stands  no  better 
than  the  writer.    Sheclcell  t>.  Jackson,  10  Cush.  25,  Sfl." 

PiAlie  MtTi.  —  All  participants  in  legal  proceeding  are  legitimate  subjects  for  com- 
ment if  restricted  to  their  coniliict  therein.  Rex  v.  White,  1  Camp.  S5B  ;  Seymour  >. 
Butterworth,  8  F.  *  F.  372  ;  Hedley  v.  Bsriow,  iV.kY.  224 ;  Woodfrate  v.  Hideout, 
*  F.  ft  F.  202 ;  HibWns  v.  Lee,  4  F.  ft  F.  2*3  ;  EUk  Allah  Bey  v.  Wbitehuist,  18  L, 
T.  Rep.  815  ;  Eag.  v.  Sullivan,  11  Cox  C.  C.  44,  67  ;  Kane  r.  Mnlvaney.  Ir.  R.  2  C. 
L.  402 ;  Miner  v.  Detroit  Co. ,  49  Mich.  358.  See,  also.  Kelly  b.  Tinling,  I-  R.  1 
<J.  B.  699  (Chnrchwarden);  Hirle  v.  Catterall,  14  L.  T.  Kep,  801  (Waywarden). 

Xattera  nU  of  Fvhlic  Inlerta.  ~  The  right  of  comment  was  denied  in  Lntimer  v. 
Western  Co.,  25  L.  T.  Rep.  4+  ;  Hogan  v.  Sutton,  18  W.  R.  126  ;  Wiison  v.  Fitch,  41 
Cal.  363. 

See  also  Heame  v.  Stowetl.  12  A.  &  E.  719  ;  Gathercole  v.  Miatl,  15  M.  ft  W.  316,- 
Walker  ■>.  Brogden,  19  C.  B.  K.  S.  65 ;  Booth  r.  Briscoe,  2  Q.  B.  Dlv.  496.  —  En. 
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ia  their  Lordships'  opioion,  so  far  as  it  erred,  It  erred  iQ  being  too 
fiavorable  to  the  appellaata,  and  it  is  not  open  to  any  compluDt  oo 
their  part. 

The  only  qaestion  that  remains  is  as  to  the  amoant  of  damages,  The 
asseasment  of  these  is  peculiarly  the  province  of  the  jnry  in  an  m£oq 
of  libeL  The  damages  in  suoh  an  action  are  not  limited  to  the  amount 
of  pecnniaiy  loss  which  the  plaintiff  is  able  to  prove.  And  their  Loid. 
ships  see  no  reason  for  saying  that  the  damages  awarded  were  ezoeaihre 
or  fi>r  interfering  with  the  finding  of  the  jury  in  this  respecL 

They  will,  therefore,  humbly  advise  Her  Hf^ty  tiiat  the  jadgoent 
appealed  against  should  be  affirmed  and  the  appeal  dtsmlased  nth 
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SECTION  VIL 

Omditional  PHvileg*. 

(a)  ^iviLBoaD  Hefobm. 

WASON  V.   WALKER. 

Ix  THX  QoEXM'a  Bbmch,  Notkmbbb  25,  18S8. 

[RepMtd  n  Lav  BtporH,  \  Qita»'»  Btndi,  73.] 

Thb  Judgment  of  tbe  coart  was  delivered  by 

CooEBDBH,  C.  J.'  This  case  was  argoed  a  &w  days  since  before  my 
Brothers  Lubh,  Hannkk,  and  Hates,  and  myself,  and  we  took  time, 
not  to  consider  what  our  Judgment  should  be,  for  aa  to  that  our  minda 
were  made  np  at  the  close  of  the  argument,  bat  because,  owing  to  the 
importance  and  novelty  of  the  point  involved,  we  thought  it  desirable 
that  our  Judgment  should  be  reduced  to  writing  before  it  was  delivered. 

The  main  qaestion  for  our  decision  is,  whether  a  futhfbl  report  in  a 
public  newspaper  of  a  debate  in  dther  house  of  parliament,  containing 
matter  disparaging  to  the  character  of  an  individual,  as  having  been 
spoken  in  the  coarse  of  the  debate,  is  actionable  at  the  suit  of  the 
party  whose  character  has  thus  been  called  in  question.  We  are  of 
opinion  that  it  is  not 

Important  as  the  question  is,  it  comes  now  for  the  first  time  before 
a  court  of  law  for  decision.  Numerous  as  are  the  instances  in  which 
t&e  conduct  and  character  of  individuals  have  been  called  in  quesllon 
in  parliament  during  the  many  years  that  parliamentary  debates  have 
been  reported  in  the  public  Journals,  this  is  the  first  instance  in  which 
an  action  of  libel  founded  on  a  report  of  a  parliamentary  debate  baa 
come  before  a  court  of  law.  There  is,  therefore,  a  total  absence  tA 
direct  authority  to  guide  us.  There  are,  indeed,  dicta  of  learned 
Judges  having  reference  to  the  point  in  question,  bat  they  are  con- 
flicting and  inconclusive,  and,  having  been  unnecessary  to  the  decision 
of  the  cases  in  which  they  were  pronounced,  may  be  said  to  be  extra- 
Jodioial.  In  the  case  of  Bex  v.  Wright,'  Lawrence,  J.,  placed  the 
reports  of  parliamentary  debates  on  the  same  footing  with  respect  to 
privilege  as  is  accorded  to  reports  of  proceedings  in  courts  of  Jostioe, 
and  expressed  an  opinion  that  the  former  were  aa  much  entitled  to 
protection  aa  the  latter.  But  it  is  to  be  observed  that  in  that  case  the 
qnesfjon  related  to  the  publication  by  the  defendant  of  a  copy  of  a 
report  of  a  committee  of  the  House  of  Commons,  which  report  the 
House  had  ordered  to  be  printed,  not  to  the  publication  of  a  debata 

LB  g{rea.>—  Ed. 


.y  Google 


,486  WASpN  ■  -f..  :W ALTER;  [CBAP.  m 

unauthorizod  by  the  Hoase.  Again  in  DarisoD  v.  Dancan,*  Wight> 
man,  J.,  aeems  disposed  to  treat  the  reports  of  proceedings  in  parlia- 
ment as  entitled  to  the  same  privilege  as  reports  of  proceediogs  in 
courts  of  Jnstice.  Bnt  here  again  tbe  question  t>efore  the  coart  bad 
reference  to  a  report,  not  of  a  proceeding  in  parliament,  but  of  pro- 
ceedings at  a  public  meeting  of  improvement  commissioners  ofspr- 
ticular  locality,  in  which  tbe  conduct  of  an  individual  bad  bnn 
assailed,  and  which  report  the  court  held  not  to  be  privileged,  without 
being  in  any  way  called  upon  to  determine  bow  far  the  privilege  would 
have  extended  to  a  report  of  proceedings  in  parliament  On  tbe  otber 
hand,  in  Stockdale  v.  Hansard,*  Littledale,  J.,  and  Fatteson,  J.,  dm 
language  from  which  it  may  be  safely  inferred  that  they  would  Lave 
deemed  the  report  of  a  parliamentary  debate,  if  containing  an  attack 
on  character,  as  not  entitled  to  be  lield  privileged  in  an  action  foi 
libel.  Bat  here  again  tbe  question  was  not  bow  far  the  publication  of 
parliamentary  debates  was  privileged,  but  solely  whether  an  order  of 
the  House  of  Commons  directing  a  papor,  forming  no  part  of  the  pro- 
ceedings of  the  Houae,  and  containing  libellous  matter,  to  be  prioted 
and  sold  to  the  public,  and  a  resolution  of  tbe  House  that  such  id 
order  was  within  its  privileges,  protected  the  publisher  of  the  paper 
from  an  action  of  libel.  Any  opinion  expressed  on  the  subject  of  the 
report  of  parliamentary  debates  was  therefore  beyond  tbe  scope  of  Uie 
Inquiry,  and  must  be  considered  as  more  or  less  extrajudicial. 

Several  cases  were  cited  in  the  course  of  the  argument  before  m, 
but  they  turned  for  tbe  most  part  on  the  question  of  parliamentary 
privilege,  and  therefore  appear  to  us  verj-  wide  of  the  present  question. 
The  case  of  Rex  ti,  Wright*  approacbea  nearest  to  tbe  one  before 
us.  In  that  case  a  committee  of  the  House  of  Commons  having  made 
a  report  imputing  to  Home  Tooke  seditious  and  revolutionary  designs 
after  his  acquittal  on  a  trial  for  high  treason,  and  the  House  baring 
ordered  tlie  report  to  be  printed  for  the  use  of  its  members,  tbe  de- 
fendant, a  bookseller  and  publisher,  printed  and  published  copies  o( 
the  report.  On  an  application  for  a  criminal  information  the  conrt 
refused  the  rule,  apparently  on  the  ground  that  the  report  of  a  com- 
mittee of  tbe  House  of  Commons,  approved  of  b}'  the  House,  being 
pavt  of  the  proceedings  of  parliament,  could  not  possibly  be  libellons. 
Tjord  Kenyon,  C.  J.,  says,  "  This  report  was  first  made  bj"  a  commit 
tee  of  the  House  of  Commons,  then  approved  113-  the  House  at  large, 
and  then  communicated  to  the  other  House,  and  it  is  now  subjadice; 
and  yet  it  is  said  that  this  is  a  libel  on  the  prosecutor.  It  is  impos- 
sible for  us  to  admit  that  the  proceeding  of  either  of  the  bouses  ol 
parliament  is  a  libel ;  and  yet  that  is  to  be  taken  as  the  foundation  of 
this  application."*  Lord  Eenyon  and  his  colleagues  appear  to  have 
thought  that  a  paper,  though  containing  matter  reflecting  on  the  chu<- 
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acter  of  an  iadiviclua],  if  it  formed  part  of  the  procccdiDgs  of  the  House 
of  Commons,  woold  be  so  diveeted  of  all  libellous  cliaracter  as  that  a 
party  piiblishiog  it,  even  without  the  authoritj'  of  tlie  Honse,  would 
not  be  responsible  at  law  for  the  defamatory  matter  it  contained.  If 
this  doctrine  could  be  upheld,  it  would  have  a  manifest  bearing  on  the 
present  question,  for  as  no  speech  made  by  a  member  of  either  Bouse, 
however  strongly  it  may  assail  the  conduct  or  character  of  others,  can 
be  held  to  be  libellous,  it  would  follow,  such  a  speech  being  a  parlia- 
mentary proceeding,  that  the  publication  of  it  would  not  be  actionable. 
But  this  is  directly  contrary  to  the  decision  in  Rex  i'.  Lord  Abingdon,* 
and  Rex  v.  Creevey,'  in  which  the  publication  of  speeches  made 
Id  parliament  reflecting  on  the  character  of  individuals  was  held  to  be 
actionable.  And  it  must  be  admitted  that  the  authority  of  the  case 
of  Rex  V,  Wright^  is  much  shaken,  not  only  by  the  decision  in  Rex 
V.  Creevey,'  but  also  by  the  observations  made  by  Lord  Ellen- 
borough  in  his  judgment  in  the  latter  case. 

Beyond,  however,  impugning  the  authority  of  Rex  v.  Wright,* 
tlie  two  last-mentioned  cases  afford  little  assistance  towards  the  solu- 
tion of  the  present  question.  There  is  obviously  a  very  material  differ- 
ence between  the  publication  of  a  speech  made  in  parliament  for  the 
express  purpose  of  attacking  the  conduct  or  character  of  a  person,  and 
afterwards  published  with  a  like  purpose  or  effect,  and  the  faithful 
publication  of  parliamentary  debates  in  their  entirety,  with  a  view  to 
afford  information  to  the  public,  and  with  a  total  absence  of  hostile 
ictentton  or  malicious  motive  towards  any  one. 

The  case  of  Lake  «.  King,*  whicli  was  cited  in  the  argument 
before  us,  has  no  application  to  the  present  case.  There,  a  petition 
having  been  presented  to  the  House  of  Commons  by  the  defendant, 
impugning  the  conduct  of  the  plaintiff,  copies  of  the  petition  had 
been  printed  aud  circulated  amoug  the  members  of  the  House,  and  it 
was  held  that,  the  printing  and  circulating  petitions  being  according  to 
the  course  and  usage  of  parliament,  no  action  would  lie. 

The  case  of  Stockdale  v.  Hansard,'  which  was  much  pressed  upon 
ns  by  the  counsel  for  the  defendant,  is  in  like  manner  beside  the  ques- 
tion. In  that  case  a  report  from  the  inspectors  of  prisons  relative  to 
the  jail  of  Newgate,  in  which  a  work  published  by  the  plaintiff,  a  book- 
seller, and  which  had  been  permitted  to  be  introduced  into  the  prison, 
had  been  described  as  "  of  a  most  disgusting  nature,"  and  as  contain- 
ing "  plates  obscene  and  indecelit  in  the  extreme,"  had  been  presented 
to  the  House  in  conformity  with  the  Act  of  5  &  6  Wm.  4,  c.  38.  In 
another  report,  being  a  reply  tn  a  report  of  the  court  of  aldermen  on 
Uie  same  subject,  the  inspectors  had  reiterated  their  charges  as  to  die 
character  of  the  book,  adding  lliat  it  had  been  described  by  medical 
boolcaellers,  to  whom  they  (the  inspectors)  had  applied  for  information 
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as  to  its  cliancter,  as  "  one  of  Stockdale's  obscene  books."  Theae 
papers  the  Honse  ba<)  ordered  to  be  printed,  not  only  for  the  nee  ot 
members,  but  also,  in  conformity  with  a  modern  practioe,  forpuhiic 
sale,  the  proceeds  to  be  applied  to  tlie  general  expenses  of  printing  b}- 
the  House.  An  action  of  libel  having  been  brouglit  by  Stockdale 
against  the  defendants,  the  printers  of  the  Honse  of  Commons,  for 
publishing  tfaese  papers,  the  defence  as  raised  by  the  plea  which  this 
court  had  to  consider  was,  first,  that  the  papers  in  question  bad  been 
published  by  order  of  the  House  of  Commons ;  secondly,  that  the 
House  having  resolved  (as  it  had  done  with  a  view  to  sncb  an  action) 
that  the  power  of  publishing  such  of  its  reports,  TOtes,  and  proceed- 
ings, as  it  should  deem  necessary,  was  an  essential  incident  to  the 
functions  of  parliament,  the  question  became  one  of  priFilege,  as  to 
which  the  decision  of  tlie  House  was  conclusive,  and  could  not  be 
qneetaoned  in  a  court  of  law. 

From  tlie  doctrines  involved  In  this  defence,  namely,  that  the  Howe 
of  Commons  could  by  their  order  authorize  the  violation  of  privilc 
rights,  and,  by  declaring  the  power  thus  exercised  to  be  matter  of 
privilege,  preclude  a  court  of  law  fh)m  inquiring  into  the  existence  of 
the  privilege,  —  doctrines  which  would  have  placed  the  rights  asd 
liberties  of  the  subject  at  the  mercy  of  a  single  branch  of  the  Legist*- 
ture,  —  Lord  Denman  and  his  colleagues,  in  a  series  of  masterly  judg- 
ments which  will  secure  to  the  judges  who  pronounced  them  admira- 
lion  and  reverence  so  long  as  the  law  of  England  and  a  regard  for  the 
rigbts  and  liberties  of  the  subject  shall  endure,  Tindicated  at  once  the 
majesty  of  the  law  and  the  rights  which  it  is  the  purpose  of  the  law  to 
uphold. 

To  the  decision  of  this  court  in  that  memorable  ease  we  give  our 
unhesitating  and  unqualified  adhesion.  But  the  decision  in  that  case 
has  no  application  to  the  present  The  position,  that  an  order  of  tbe 
House  of  Commons  cannot  render  lawful  that  which  is  contrar}*  to 
law,  still  less  that  a  resolution  of  the  Honse  can  supersede  the  juris- 
diction of  a  court  of  law  by  clothing  an  unwarranted  exercise  of  power 
with  the  garb  of  privilege,  can  have  no  application  where  the  question 
is,  not  whether  the  act  complained  of,  being  unlawful  at  law,  is  ren- 
dered lawful  by  tbe  order  of  the  House  or  protected  by  ibe  assertion 
of  its  privilege,  but  whether  it  is,  independently  of  such  order  or  assei^ 
tion  of  privilege,  in  itself  privileged  and  lawfiiL 

Decided  cases  thus  leaving  us  without  authority  on  which  to  pnv 
ceed  in  the  present  instance,  we  must  have  recourse  to  principle  in 
order  to  arrive  at  a  solution  of  the  question  before  us,  and  fortunatelj 
we  have  not  far  to  seek  before  we  find  principles  in  our  opinion  appli- 
cable to  the  case,  and  which  will  afford  a  safe  and  sure  foundation  for 
onr  judgment. 

It  is  now  well  established  that  faithftil  and  fair  reports  of  Uie  pro- 
ceedings of  courts  of  justice,  though  the  character  of  individuals  may 
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incidentally  suffer,  are  privileged,  and  that  for  tlie  publication  of  satA 
reports  the  pubUsbers  are  neither  criminally  nor  oiTilly  responsible. 

The  immanity  thna  affbided  in  respect  of  the  publication  of  the  pro- 
ceedioga  of  courts  of  Justice  rests  apon  a  twofold  ground.  In  tb« 
English  law  of  libel,  malice  is  said  to  be  the  gist  of  an  acttcm  for 
defamation.  And  though  it  is  true  that  by  malice,  as  neoeesary  to 
give  a  canse  of  aotJon  in  respect  of  a  defamatory  statement,  legal,  and 
not  actual  malice,  is  meant,  while  by  legal  malice,  as  explained  by 
Bayley,  J.,  in  Bromi^  v.  Frosser,  is  meant  no  more  than  Um 
wrongful  intention  whioh  the  law  always  presomes  as  accompanying 
a  wrongAil  act  without  any  proof  of  malice  in  fact,  yet  the  presump- 
tion of  law  may  be  rebutted  by  tlie  circnmatances  under  which  tba 
defamatory  matter  has  been  ottered  or  published,  and,  if  this  should 
be  the  case,  thongli  the  character  of  the  party  concerned  may  have 
suffered,  do  right  of  action  will  arise.  "  The  mie,"  says  Lord  Camp- 
bell,  C.  J.,  in  the  case  of  Taj'lor  v.  Hawkins,'  "  is  that,  if  the  occa- 
sion be  snch  as  rcpela  the  presumption  of  malice,  the  communication 
is  privileged,  and  the  plaintiff  must  then,  if  he  can,  give  evidence  of 
malice." 

It  is  thus  that  in  the  case  of  reports  of  proceedings  of  courts  of  Jus- 
tice, though  individuals  may  occasionally  suffer  from  them,  yet,  aa 
they  are  published  wtthont  any  reference  to  the  individuals  concerned, 
bat  solely  to  afford  information  to  the  public  and  for  the  benefit  of 
society,  the  presumption  of  malice  is  rebutted,  and  such  publications 
are  held  to  be  privileged. 

The  other  and  the  broader  principle  on  which  this  exception  to  the 
general  law  of  libel  is  founded  is,  that  the  advantage  to  the  comma- 
nity  from  publicity  being  given  to  the  proceedings  of  courts  of  Justice 
is  so  great,  that  the  occasional  inconvenience  to  individuals  arising 
tn>m  it  must  yield  to  the  general  good.  It  is  true  that  with  a  view  to 
distinguish  the  publicatiOD  of  proceedings  in  parliament  ttom  that  of 
proceedings  of  courts  of  justice,  it  has  been  said  that  the  immunity 
accorded  to  the  reports  of  the  proceedings  of  courts  of  justice  is 
grounded  on  the  fact  of  the  courts  being  open  to  the  public,  while  the 
houses  of  parliament  are  not ;  as  also  that  by  the  publication  of  the 
proceedings  of  the  courts  the  people  obtain  a  knowledge  of  the  law  by 
which  their  dealings  and  conduct  are  to  be  regulated.  But  in  onr 
opinion  the  true  ground  is  that  given  by  Lawrence,  J.,  in  Sex  v. 
Wright,*  namely,  that  "though  the  publication  of  such  proceedings 
may  be  to  the  disadvantage  of  the  particular  individual  concerned, 
yet  it  is  of  vast  importance  to  the  public  that  the  proceedings  of 
courts  of  justice  should  be  universally  known.  The  general  advan- 
tage to  the  conntT^-  io  haviug  these  proceedings  made  public,  more 
than  counterbalances  the  inconvenience  to  the  private  pei'sons  whose 
conduct  may  be  the  subject  of  such  proceedings."    In  Davison  v.  Dun* 
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can  *  Lord  Campbell  says ;  "  A  fair  account  of  wbat  takes  place  io  t 
cMurt  of  justice  is  privileged.  The  reason  is,  that  the  balance  of  public 
beoefit  from  publicity  is  great.  It  is  of  great  conacqueuce  that  tfae 
public  should  know  what  takes  place  in  oonit ;  and  the  procecdiDgs  an 
under  the  control  of  the  judges.  The  iHconvenience,  therefore,  arising 
from  the  chance  of  injury  to  private  character  is  infinitesimally  small 
as  compared  to  the  cooveuience  of  publicity."  And  Wightmau,  J., 
says  :  "  The  only  foundatiou  for  the  exception  Is  the  superior  benefit 
of  the  publicity  of  Judicial  proceedings  wbtch  couaterbalances  the  injur}' 
to  individuals,  though  that  at  times  may  be  great." 

Both  tbe  principles,  on  which  the  exemption  fh>m  legal  oonsequeDces 
is  thus  extended  to  the  publication  of  the  proceedings  of  courts  of 
Justice,  appear  to  us  to  be  applicable  to  the  case  before  us.  Tbe  pre- 
sumption of  malice  is  negatived  in  the  one  case  as  in  the  other  by  Ux 
fact  that  the  publt cation  has  in  view  tbe  instruction  and  advantage  of 
the  public,  and  has  no  particular  reference  ia  the.  party  concenied. 
There  is  also  In  the  one  case  as  in  the  other  a  prepwiderance  of 
general  good  over  partial  and  occasional  evil.  We  entirely  concnr 
witb  Lawrence,  J.,  in  Rex  v.  Wright,'  that  the  same  reasons  vUidi 
apply  to  the  reports  of  the  proceedings  in  courts  of  Justice  apply  abo 
to  proceedings  in  parliament.  It  seems  to  us  impossible  to  doubt  that 
it  is  of  paramoant  public  and  national  importance  that  the  proceed- 
ings of  the  houses  of  parliament  shall  be  communicated  to  the  public, 
who  have  the  deepest  interest  in  knowing  wbat  passes  within  their 
walls,  seeing  that  on  what  is  there  said  and  done,  the  welfare  of  tbe 
community  depends.  Where  would  be  our  confidence  in  the  gorem- 
ment  of  the  country  or  in  the  Legislature  by  which  our  laws  are  Ihuned, 
and  to  whose  charge  the  great  interests  of  the  countiy  ore  conmiitleil, 
—  where  would  be  our  attachment  to  tlie  constitution  under  which  we 
live, — if  the  proceedings  of  the  great  council  of  the  realm  were 
shrouded  in  secrecy  and  concealed  from  the  knowledge  of  the  nation? 
How  could  the  communications  between  the  representatives  of  Um 
people  and  their  constituents,  which  are  so  essential  to  the  working  of 
the  representative  system,  be  usefully  carried  on,  if  the  constituencies 
were  kept  in  ignorance  of  what  their  representatives  are  doing? 
What  would  become  of  tbe  right  of  petitioning  on  all  measures  pend- 
ing  in  parliament,  the  undoubted  right  of  the  subject,  if  the  people 
are  to  be  kept  in  ignorance  of  what  is  passing  in  either  house?  Can 
any  man  bring  himself  to  doubt  that  the  publicity  given  in  modern  times 
to  what  passes  in  parliament  is  essential  to  the  maintenance  of  tbe  rela- 
tions subsisting  between  Uie  government,  the  Legislature,  and  tbe 
country  at  large?  It  may,  no  doubt,  be  said  that,  while  it  may  be 
necessar}'  as  a  matter  of  national  intorest  that  the  proceedings  of  par- 
liament should  in  general  be  made  public,  yet  that  debates  in  which 
the  character  of  individuals  is  brought  into  question  ought  to  be  sup- 
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pressed.  Bnt  to  this,  in  addition  to  the  difficulty  in  which  p&rties  pnb> 
lishing  pftrlianientary  reports  would  be  placed,  if  this  distinction  were 
to  l>e  enforced  And  every  debate  had  to  be' critically  scauned  to  see 
whether  it  oontained  defamatory-  matter,  it  may  be  further  answered 
that  there  is  perhaps  no  subject  in  which  the  public  have  a  deeper  in- 
terest than  in  oil  that  relates  to  the  conduct  of  public  servants  of  the 
state,  —  no  subject  of  parliamentary  discussion  which  more  requires  to 
be  made  known  than  an  inquiry  relating  to  it.  Of  this  no  better  illus- 
tration could  possibly  be  given  than  is  afforded  by  the  case  before  us. 
A  distinguished  counsel,  whose  qualiflcalJon  for  the  Judicial  bench  had 
been  abundantly  tested  by  a  long  career  of  forensic  eminence,  is  pro- 
moted to  a  high  Judicial  office,  and  the  profession  and  the  public  are 
satisfied  that  in  a  most  important  post  the  services  of  a  most  compe- 
tent and  valuable  public  servant  have  been  secured.  An  individual 
comes  forward  and  calls  upon  the  House  of  Lords  to  take  measures 
for  removing  the  Judge,  in  oil  other  respects  so  well  qualified  for  his 
olBce,  by  reason  that  on  an  important  occasion  he  hail  exhibited  so 
total  a  disregard  of  truth  as  to  render  him  nnfit  to  fill  an  office  for 
which  a  sense  of  the  solemn  obligations  of  truth  and  honor  is  an 
essential  qualification.  Can  it  be  said  that  such  a  subject  is  not  one 
in  which  the  public  has  a  deep  interest,  and  as  to  which  it  ought  not 
to  be  informed  ot  what  passes  in  debate?  Lastly,  what  greater  anom- 
aly or  more  flagrant  injustice  could  present  itself  than  that,  while 
from  a  sense  of  ths  Importance  of  giving  publicity  to  their  proceedings, 
the  houses  of  parliament  not  only  sanction  the  reporting  of  their  de- 
bates, but  also  take  measures  for  giving  facility  to  those  who  report 
them,  while  every  member  of  the  educated  portion  of  the  community 
from  the  highest  to  the  lowest  looks  with  eager  interest  to  the  debates 
of  either  house,  and  considers  it  a  part  of  the  duty  of  the  public 
journals  to  furnish  an  account  of  what  passes  there,  we  were  to  hold 
that  a  party  publishing  a  parliamentary  debate  is  to  be  held  liable  to 
legal  proceedings  because  the  conduct  of  a  particular  individual  may 
happen  to  be  called  in  question  ? 

The  learned  counsel  for  the  plaintiff  scarcely  ventured  as  of  bis  own 
assertion  to  deny  that  the  benefit  to  the  pnbllc  from  having  the  de- 
bates in  parliament  published  was  as  great  as  that  which  arose  from 
the  publishing  of  the  proceedings  of  courts  of  justice,  but  he  relied  on 
the  dicta  of  Littledale,  J.,  and  Patteson,  J.,  in  Stockdale  if.  Hansard,* 
and  on  the  opinions  of  certain  noble  and  learned  lords  in  the 
course  of  debates  in  the  House  of  Lords  on  bills  introduced  by  Lord 
Campbell  for  the  purpose  of  amending  the  law  of  libel*  There  is 
DO  doubt  that  in  delivering  their  opinions  in  Stockdale  v.  Hansard,^ 
the  two  learned  Judges  referred  to  denied  the  necessity  and  in  effect 
the  public  advantage  of  the  proceedings  in  parliament  being  made 

1  9  Ad.  ft  E.  1. 

*  lu  1S4S  :  see  Humtd'a  Parllamentu;  DebatM,  3d  wrle*,  vol.  lix.  pp.  1251-8| 
sod  in  1858,  aee  toI.  cxIli.  pp.  B17-82. 


.y  Google 


M8  WASON  V.  WiLLTSB.  [CEiP.  m. 

public.  The  coaoBel  for  the  defendant  in  that  case  having  intiated, 
as  a  reason  why  the  power  to  order  papers  to  be  printed  and  puUiabed 
shoald  be  considered  within  the  privileges  of  the  House  of  Commons, 
on  the  advantage  whidi  resulted  trom  the  proceedings  of  paiii&ment 
being  made  known,  the  two  learned  Judges,  not  satdsfied  with  deman- 
Btrating,  as  they  did,  by  conclusive  ai^nmcnte,  that  the  House  lud 
not  the  power  to  order  papers  of  a  libelloos  character  and  fonnii^  do 
part  of  the  proceedings  of  the' House  to  be  published,  still  less  tooos- 
olnde  the  legality  of  such  a  proceeding  by.  the  assertion  of  privilege, 
thonght  it  necessary  to  follow  the  counsel  into  the  qaesticn  of  policy 
and  convenience,  and  in  so  doing  took  what  we  cannot  but  think  a 
very  short-sighted  view  of  the  subject.  This  is  the  more  to  be  re- 
gretted, as  their  obsen'atjone  apply  not  only  to  the  printing  of  pspen 
by  order  of  the  House,  the  only  question  before  them,  but  also  to  the 
publication  of  parliamentary  proceedings  in  general,  the  considention 
of  which  was  not  before  tliem,  and  therefore  was  unnecessary.  Lord 
DenmaD,  in  bis  admirable  judgment,  than  wliich  a  finer  never  wu 
delivered  within  these  walls,  and  in  which  the  spirit  of  Holt  is  com- 
bined with  the  luminous  reasoning  of  a  MansGeld,  while  overthrowing 
by  irreeiBtible  ailments  the  positions  of  the  Attorney-General,  «u 
content  to  answer  the  argument  as  to  the  policy  of  allowing  papers  to 
be  published  by  order  of  either  of  the  houses  of  parliament,  not  b; 
denying  the  policy  of  giving  power  to  the  House  to  order  the  prinliiig 
and  publisliing  of  papers,  but  by  saying  that  such  power  must  be  pro- 
vided for  by  legislation.  On  the  subject  of  the  publication  of  parlii- 
mentary  debates  he  said  nothing,  nor  was  he  called  upon  to  ssf 
anything.  That  the  Legislature  did  not  ooncnr  with  the  two  Judges  ia 
their  view  of  the  policy  is  manifest  from  the  Act  of  8  Vict.  c.  9,  passed 
In  consequence  of  the  decision  in  Stockdale  t>.  Hansard,'  the  pre- 
amble of  wliich  statute  recites  that  "it  is  essential  to  the  due  and 
efifiectual  exercise  and  discharge  of  the  fanctions  and  duties  of  poiits- 
ment  and  to  the  promotion  of  wise  legislation  that  no  obstructioos  or 
impediments  should  exist  to  the  publicadon  of  such  of  the  reports, 
papers,  votes,  or  proceedings  of  either  bouse  of  parliament  as  suefa 
house  of  pariiament  may  deem  fit  or  oecessary  to  be  pubhshed." 
After  which  the  Act  proceeds  to  provide  for  the  prevention  of  acUoni 
Ibeing  brought  in  respect  of  papers  published  by  order  of  either  Ihnm 
of  parliament. 

As  r^ards  the  attempt  of  Lord  Campbell  to  fix  the  legality  of  the 
publication  of  parliamentarj'  debates  on  the  snre  foundation  of  ststn- 
tory  enactment,'  we  think  it  may  be  as  well  accounted  for  by  tbe 
apprehension,  as  to  the  resnlt  of  any  proceeding  at  law  in  which  the 
legality  of  such  publication  should  come  in  question,  produced  in  hii 
taind  by  the  language  of  the  Judges   in  Stockdale  tr.  Hansard,'  ti 
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by  tny  conviction  of  th^  defectirenesB  of  the  Isw.  And  as  regards 
the  opinioDB  of  the  noble  and  learned  persons  in  the  del]at«H  id  the 
House  of  Lords,  we  must  observe  that  the  diaeusHion  proceeded  on 
%he  assamptioa  that  the  publishing  of  pKrliamentar^-  debates,  if  involv- 
ing defamatory  matter,  was  contrary  to  law,  and  actionable,  although 
no  decisioQ  to  that  effect  had  ever  been  proaocnced,  and  no  argument 
or  discnssion  on  the  pcHnt  bad  ever  talcen  place.  We,  before  whom 
Uiia  qnestion  is  now  presented  for  judicial  deviaion  for  the  first  time, 
And  who  have  Wl  the  advantage  of  able  and  learned  arguments  at 
Hie  bar  to  aasiat  ua,  must  endeavor  to  ascertain  the  law  aa  applicable 
to  tbe  case,  and,  if  our  minds  are  satisfied  as  to  what  the  law  is,  must 
decide  according  to  onr  convictions,  undeterred  by  the  authority  of 
great  names  or  the  opinions  of  those  who,  although  our  superiors  in 
all  other  respects,  had  not  the  advantage  of  forensic  discussion,  or  the 
opportonity  of  a  Judicial  consideration  of  the  subject.  And  tliis  is  the 
more  necessary,  as  we  observe  that  one  of  the  main  grounds  insisted 
on  for  restating  Lord  Campl)eU'8  bill  was,  that  there  was  no  necessitr 
for  legislation,  inasmuch  as  no  action  had  ever  been  brought  in  re- 
Bpect  of  tht)  publication  of  a  parliamentary'  debate.  We  cannot  but 
tbink  thct, — hod  the  noble  and  learned  persona  referred  to  foreseen 
that  such  an  vition  as  the  present  would  be  brought,  in  which  a  party, 
having  by  his  t»wn  attack  upon  a  public  man  given  rise  to  a  debate  In 
one  of  the  houseii  of  parliament  which  he  knew  would,  in  the  ordinary 
course  of  things,  be  reported,  charges  as  a  libel  the  publication  of  the 
discussion  which  he  himself  has  provoked,  and  which  publication  he 
would  have  hailed  with  satisfaction  if  the  result  of  it  had  t>een  favor- 
able to  himself  and  damaging  to  the  object  of  his  attack,  —  they 
would  have  paus^  before  they  assnmed  that  by  law  sucb  an  action 
could  be  mamtainod,  or  at  all  events  would  have  seen  the  necessity 
for  an  immediate  an.en.'^ent  of  a  law  so  defective. 

We,  however,  are  glad  io  think  that,  on  closer  inquiry,  the  law 
turns  out  not  to  be  as  on  some  occasions  it  has  been  assumed  to  be. 
To  ns  it  seems  dear  that  tbe  principles  on  which  the  publication 
of  reports  of  the  proceedings  of  courts  of  justice  have  been  held  to 
be  privileged  apply  to  the  reports  of  parliamentary'  proceedings. 
The  analogy  between  the  two  cases  is  in  every  respect  complete.  If 
the  rule  has  never  been  applied  to  the  reports  of  parliamentary  pro- 
ceedinga  till  now,  we  must  assunie  tliat  it  is  only  because  the  occa- 
■iOD  has  never  before  arisen.  If  the  principles  which  are  the  founda- 
tion of  the  privilege  in  the  one  case  are  applicable  to  the  other,  we 
noot  not  hesitate  to  apply  them,  more  especially  when  by  so  doing 
we  avirfd  the  glaring  anomaly  and  injustice  to  which  we  hare  before 
adrerted.  Whatever  disadvantages  attach  to  a  system  of  unwritten 
law,  and  of  iiiese  we  are  fully  sensible,  it  has  at  least  this  advantage, 
that  its  elasticity  enables  those  who  administer  it  to  adapt  it  to  Uie 
Tarj'ing  conditions  of  society,  and  to  tbe  requirements  and  habits  of 
ttie  afe  in  which  we  Uve,  so  as  to  avoid  the  inoonsistendea  and  iqjus* 
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tice  which  arise  when  the  law  is  no  longer  in  harmony  with  the  wiDta 
aod  usages  and  interests  of  the  generation  to  which  it  is  immediately 
applied.  Our  law  of  libel  has,  in  many  respects,  only  graduslly  de- 
veloped itself  into  anything  like  a  satisfactoiy  and  settled  form.  The 
full  liberty  of  public  writers  to  comment  on  the  conduct  and  raotires 
of  public  men  has  only  in  very  recent  times  been  recognized.  Com- 
ments on  government,  on  ministers  and  officers  of  state,  on  memlKre 
of  both  houses  of  parliament,  on  judges  and  other  public  functioiiaries, 
are  now  made  every  day,  which  half  a  century  ago  would  have  been 
the  subject  of  actions  or  ex  officio  informations,  and  would  have  brought 
down  fine  and  imprisonment  on  publishers  and  authors.  Yet  vho 
can  doubt  that  the  public  are  gainers  by  the  change,  and  that,  thoi^ 
Injustice  may  often  be  done,  and  though  pubhc  men  may  often  have 
to  smart  under  the  keen  sense  of  wrong  inflicted  by  hostile  criticiam, 
the  nation  profits  by  public  opinion  being  thus  freely  brought  to  iwar 
on  the  discharge  of  public  duties?  Again,  the  recognition  of  the 
right  to  publish  the  proceedings  of  courts  of  justice  has  been  of  modem 
growth.  Till  a  comparatively  recent  time  the  sanction  of  the  Judgn 
was  tboaght  necessary  even  for  the  publication  of  the  decisions  of  the 
courts  upon  points  of  law.  Even  in  quite  recent  days  judges,  iu  hold- 
ing publication  of  the  proceedings  of  courts  of  justice  lawful,  bore 
thought  it  necessary  to  distinguish  what  are  called  ex  parte  proceed- 
ings as  a  probable  exception  from  the  operation  of  the  rule.  Yeia 
parte  proceedings  before  magistrates,  and  eve.n  before  this  court,  as, 
for  instance,  on  applications  for  criminal  Informations,  are  published 
every  day,  but  such  a  thing  as  an  action  or  indictment  founded  on  a 
report  of  such  an  ex  parte  proceeding  is  unheard  of,  and,  if  any 
snch  action  or  indictment  should  be  bronght,  it  would  probably  be 
held  that  the  true  criteiion  of  the  privilege  is,  not  whether  the  report 
was  or  was  not  ex  parte,  but  whether  it  was  a  fair  and  honest 
report  of  what  had  taken  place,  published  simply  with  a  view  to  the 
information  of  the  public,  and  innocent  of  all  intention  to  do  iigur)-  tfl 
the  reputation  of  the  party  aflTected. 

-  It  is  to  be  observed  that  the  analt^y  between  the  ease  of  reports  of 
proceedings  of  courts  of  justice  and  those  of  proceedings  in  parlia- 
ment being  complete,  all  the  limitations  placed  on  the  one  to  prevent 
injustice  to  individuals  will  necessarily  attach  on  the  other :  a  garbled 
or  partial  report,  or  of  detached  parts  of  proceedings,  published  witb 
intent  to  injure  individuals,  will  equally  be  disentitled  to  protection. 
Our  Judgment  will  in  no  vny  interfere  with  the  decisions  that  tlie 
publication  of  a  single  speech  for  the  purpose  or  with  the  effect  of 
injuring  an  individual  will  be  unlawful,  as  was  held  in  the  cases  of 
Rex  V.  Lord  Abingdon,'  and  Rex  o.  Greevey.'  At  the  same  time  U 
may  be  as  well  to  observe  that  we  are  disposed  to  agree  with  what 
was  swd  in  Davison  v.  Duncan,*  as  to  such  a  speech  being  priii- 
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l^e<l  if  boaa  fde  publiebed  by  a  member  fur  the  inrorniittiou  of  his 
coDstituente.  But  wliatever  would  deprive  a  report  of  tlie  proceed^ 
inga  in  a  coart.  of  Juatiiie  of  iinmuDity  wiL  equally  apply  to  a  report  of 
proceediDgs  in  parliament. 

It  only  remains  to  advert  to  an  argument  urged  against  the  legality 
of  the  publication  of  parliamentary  proceedings,  namely,  that  sucli 
publication  la  illegal  as  being  in  eontrarention  of  the  standing  orders 
of  both  houscB  of  parliament.  The  fact,  no  doubt,  is,  that  eaeh  house 
of  parliament  does,  by  its  standing  orders,  prohibit  the  publication  of 
its  debates.  But,  practically,  each  house  not  only  permits,  bnt  also 
sanctions  and  cnconrages,  the  publication  of  its  proceedings,  and 
actually  gives  every  facility  to  those  who  report  them.  Individual 
members  correct  their  speeches  for  publication  in  Hansard  or  th^ 
pnblio  journala,  and  in  every  debate  reports  of  former  speeches  con- 
tained therein  are  constantly  referred  to.  Collectively,  as  well  as 
individual!}-,  the  members  of  botli  houses  would  deplore  as  a  national 
misfortune  the  withholding  their  debates  from  the  country  at  lai^e. 
Practically  speaking,  therefore,  it  is  idle  to  say  that  the  publication  of 
parliamentary  proceedings  is  prohibited  by  parliament.  The  standing 
orders  which  prohibit  it  are  obviously  maintained  only  to  give  to  each 
house  the  control  over  the  publication  of  its  proceedings,  and  the 
power  of  preventing  or  correcting  any  abuse  of  the  facility  afforded. 
Independently  of  the  orders  of  the  houses,  there  is  nothing  unlanfbl  in 
publishing  reports  of  parliamentarj-  proceedings.  Practicallj',  such 
publication  is  sanctioned  by  parliament ;  it  ia  essential  to  the  working 
of  our  parliamentary  system,  and  to  the  welfare  of  the  nation.  Any 
ai^ument  founded  on  its  alleged  illegality  appears  to  us,  therefore, 
entirely  to  fail.  Should  either  bouse  of  parliament  ever  be  so  ill< 
advised  as  to  prevent  its  proceedings  fVom  being  made  known  to  the 
country  —  which  certainly  never  will  be  the  case  —  any  publication 
of  its  debates  made  in  contravention  of  its  orders  would  be  a  matter 
between  the  house  and  the  publisher.  For  the  present  pur|)ose,  we 
must  treat  sitcb  publication  as  in  every  respect  lawfhl,  and  hold  that, 
while  honestly  and  faithfully  carried  on,  thoae  who  publish  tliem  will 
be  free  from  legal  responsibility,  though  the  character  of  inilividnals 
may  incidentally  be  injuriously  atltected. 

So  ranch  for  the  great  question  involved  in  thia  ease.  TTe  pnas  on 
to  the  second  bi-anch  of  this  rule,  which  has  reference  to  alleged  mis- 
direction in  respect  of  the  second  count  of  the  declaration,  which  is 
founded  on  the  article  in  the  "  Times  "  commenting  on  the  debate  in 
the  House  tt  Lotds,  and  the  conduct  of  the  plaintiS"  in  preferring  the 
petition  which  gave  rise  to.  it  We  are  of  opinion  that  the  direction 
given  to  the  jn:y  was  perfectly  correct.  The  publication  of  the  debate  . 
ha\'ing  been  justifiable,  the  jury  were  properly  told  the  subject  was,  for 
the  reasons  we  have  already  adverted  to,  pre-eminently  one  of  public 
interest,  and  therefore  oue  on  which  public  comment  and  observation 
might  properly  be  made,  and  that  consequently  the  occasion  was 
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privileged  iD  the  absence  of  malice.  As  to  the  Utter,  the  Jury  wen 
told  that  they  mnat  be  satisfied  that  the  article  was  an  honest  ud 
fair  commeDt  on  the  facta,  —  in  other  words,  that,  in  the  first  place, 
they  must  be  satisfied  that  the  comments  had  been  made  witli  an 
honest  belief  In  their  justice,  but  that  this  was  not  enough,  inasmatti 
as  such  belief  might  originate  in  the  blindness  of  party  zeal,  or  in  per- 
•ooal  or  political  aversion ;  that  a  peiaoD  taking  upon  himself  pnblid; 
to  criticise  and  to  condemn  the  conduct  or  motives  of  another,  mart 
bring  to  the  task,  not  only  an  honest  sense  of  justice,  but  also  a  rea- 
sonable d^ree  of  judgment  and  moderation,  so  that  the  result  may  be 
what  a  Jurj'  shall  deem,  under  tlie  circnmstatices  of  the  case,  a  ftir 
and  Intimate  criticism  on  the  conduct  and  motives  of  the  party  nba 
1b  the  object  of  censure. 

Considering  the  direction  thus  given  tu  have  been  perfectly  coirect, 
we  are  of  opinion  that  In  respect  of  the  alleged  misdirection  as  also  w 
the  former  point,  the  ruling  at  niei  prius  was  right,  and  tiiat  conse- 
quently this  rule  must  be  discharged.  Jiuie  ditcharged.^ 


RYALLS  V.  LEADER  akd  Others. 
Ik  thb  Exchequeb,  Mat  26, 1866. 
[R^mUd  in  Law  Seperti,  I  BxtAa/uar,  196.) 

DxCLUUTiON  on  a  libel  published  of  the  plaintiflT  by  the  defendants, 
in  a  newspaper  called  the  "  ShefBeid  and  Rotherham  Independent" 

Plea.    Not  guilty.    Issue  thereon. 

The  libel  complained  of  was  contained  in  a  report  of  an  ezamiuation 
of  a  debtor  in  custody,  held  in  York  Castle,  before  the  registrar  of  tlie 
Leeds  Bankruptcy  Court,  pursuant  to  the  provisions  of  the  Bankniptc; 
Act,  1861  (24  &  25  Vict.  c.  134),  ss.  101,  102:  and  it  conveyed  an 
imputation  on  the  solvency  of  the  plaintiff,  who  had  been  the  deblor't 
partner.  The  cause  was  tried  at  the  last  Leeds  spring  assizes  before 
Keating,J.,  when,  the  publication  of  the  defamatory  matter  having  been 
proved,  the  learned  judge  told  the  jury  that  "  the  libel  was  n  privileged 
communication,  and  that  the  defendants  were  entitled  to  the  verdict  if 
the  Jury  thought  that  the  libel  was  a  fair  report  of  the  proceedings  befon 
the  registrar  of  the  Court  of  Bankruptoy,  and  published  without  maliee." 
The  report  contained  no  original  comment  on  what  passed.  The  joy 
found  a  verdict  for  the  defendants. 

Jn  Easter  Term  last,  a  rule  nisi  was  obtained  for  a  new  trial.' 
lO«Tb7<i.B<>iuiiitt,STN.T.  Bap.  Ct.gU;Bnckiitaff(F.  Hicki,  B«  WU.  U.   (BoMt-n- 
portofproe««4llngi  at  commoa  conncil  of  acUj  not  priTJIegcd.)    DUIOD  P.  blfonr,  L  K- 
10  Ir,  600  Ateord.  —  Ed. 

■  The  *rgnDi*nU  af  codbmI  aoA  Um  coacorring  jndfmniti  of  Msrtiii  sad  Cli*iia«ll,  BK, 
■N  omftMd.—  Id. 
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FOllock,  C.  B.  I  am  of  opiDioo  tbat  my  Brother  Keating  was  right 
in  his  rultug.  The  complaint  here  made  is  tbat  certain  proceedings 
held  bf  a  registrar  in  bankruptcy  in  Yorlc  Castle,  and  published  by  iLe 
defendant,  ivere  hbellous  on  the  plaintiff.  The  defence  is,  that  the 
alleged  lihel  was  contained  in  a  fair,  correct,  and  bona  fide  report  of 
vbat  took  place ;  and  if  these  proceedings  were  in  a  public  court,  and 
the  publication  woe  fair,  there  is  no  foundation  for  this  action.*  The 
only  question  then  is,  whether  the  registrar's  coart  was  under  the  cir- 
cumstances a  public  court  I  think  that  it  was.  We  ought,  in  my 
opinion,  to  make  as  wide  as  possible  the  right  of  the  public  to  know 
what  takes  place  in  any  court  of  justice,  and  to  protect  a  fair  bona  fide 
Btatement  of  proceedings  there.  The  jury  found  that  the  publication 
of  this  report  was  bona  fide,  and  the  vei'dict^  therefore,  ought  not  to  be 
set  aside. 

Brahwell,  B.  I  am  of  the  same  opinion.  I  think  that  this  court 
was  a  public  court.  Tbat  is  shown  from  the  terms  of  ss.  101  and  102. 
And  even  if  it  were  not  so,  yet  if  the  officer  who  holds  it  chooaee  to 
make  it  pnblic,  it  would  be  public  for  tins  purpose.  Then  as  to  the 
point  mode,  tbat  nothing  ought  to  be  published  afTecting  n  tbii-d  party, 
even  when  relevant  to  the  inquiry,  I  think  there  is  no  such  restriction. 
Those  who  are  present  hear  all  the  evidence,  relevant  or  irrelevant,  and 
those  who  are  absent,  may,  as  far  as  I  can  see,  have  all  that  is  said 
reported  to  them.  The  doctrine  contended  for  is  an  entire  novelty, 
because,  if  sound,  every  witness  might  bring  an  action  i^ninst  the 
newspaper  publisher  reporting  his  evidence,  and  call  upon  tbat  publisber 
to  prove  all  the  libellous  statements  which  might  bo  contained  in  his 
examination  or  cross-examination.  I  do  not  think  that  theie  is  any 
Buch  qualification  as  that  suggested,  nor  do  I  concur  in  the  other  sug- 
gestion made  to  us,  viz.,  that  what  is  irrelevant  and  libellons  on  a  third 
person  is  not  protect«d.  There  are  cases  where  an  individnul  must 
suffer  for  the  public  good,  and  it  is  difficult  to  draw  the  line  between 
relevancy  and  irrelevancj'.  My  opinion  is,  that  when  once  ^"oii  establish 
that  a  court  is  a  public  court,  a  fair  bona  fide  regrart  of  all  that  passes 
there  may  be  published.    Possibly  this  privilege  Is  applied  to  courts  of 

I  Riak  AlUh  Baj  «.  WUtshnnt,  18  L.  T.  Bap.  815 ;  Hope  v.  LeDK,S3  T,  I.  B.  2U;  Tax- 
niM  t.  Cambridga  Ncwa,  33  T.  L.  U.  TOS;  Todd  *.  Evtr;  ETeoing  Co.,  (Del.  1909)  62  At). 
R.1089(MtiiUc);  Blodgcltn.  D«>  UoiaeiCo.,  (loira,  IHIT)  113  K.  W.  B.  8^1;  Billet  e.  Pub- 
tlihiDg  Co.,  lOT  U.  TSl  (ttiMt);  UcBee  >.  Fullon,  4T  Md.  403;  Cowle;  v.  Fulsifer,  13T 
Hu».  893;  Conner  «.  Standard  Co,  1S3  Hau.  Hi;  Niian  v.  Dispatcb  Co.,  101  Minn.  800; 
Hawkins  v.  Globe  Co,  10  Ho.  Ap.  ITt;  Baogliar  c.  Knkpp,  97  Mo.  123;  Brown  ir.  Knapp,  213 
WQ.fl56(«in4ie);  Brown  b.  Globe  Co.,  818  Uo.  BIl;  Thompson  o.  Powning,  ISNev.  196;  Ed- 
■alU.  BnMka,17Abb.  Pr.  131;  N.  Y.  Cods  Civ.  Proc,  {lOOT;  Ackerman  d.  Joaea,  37  N.  Y. 
Sup'r  Cl.  13;  Saliabnry  v.  Union  Co.,  ib  Hun,  130;  HmrC  e.  Sun  Co.  79  Hun,  3S8;  Cincinuali 
t.  Timberlaks  Co.,  10  Ohio  »t.  US;  Meicatf  «  Times  Co.,  SO  R.  I.  S74;  Ssndera  v.  Baxter, 
6Huik.3flS;  Am.  Co.  «.  Gamble,  llSTenn.6B3;  Peopls  «.  Glaasman,  13  Uuh,  236  Accord. 

So  publinlioD  at  copiei  from  the  ragisier  of  judgmenti  i>  privileged.  Seirles  v-  Scar- 
leU,  '99,  S  Q.  B.  S6. 

Publication  of  papan  Sled  in  tbe  cUrk'a  offica,  bat  Dot  produced  in  open  court,  are  not 
privileged.  Cowlef  v.  Pnlaifer,  137  Mass.  393;  Parke  c.  Detroit  Co.,  73  Mich.  560;  Bar- 
ber V.  31.  Lonl*  Co,  3  Mo.  Ap.  39T;  Stuart  v.  Presa  Co.,  S3  N.  Y.  Ap.  Div.  487;  American 
Co.  «.  Gaiable,  US  TenU.  W>;  Ilals)'  v.  Sentinel  Co.,  183  Wis.  SO.  — En. 
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JuBtice,  because  needless  scftodals  are  nsaally  avoided  in  them.    I  ub 
therefore  of  opinion  that  this  rule  should  be  discharged. 

£uU  discharged. 


USILL  V.   HALES. 

Ik  the  Cohkom  Pleas  Ditisioh,  Jahuabt  30,  1878. 

[Repaled  in  3  Comnum  Pleat  Divinon  Reporti,  319.] 

LOBD  CoLBBlDOt,  C.  J.'  I  am  of  opinion  that  thia  rule  mast  be 
diachaiged. 

This  was  an  action  against  the  proprietor  of  a  nevspaper  for  pab- 
Jiahing  a  bona  fide  and  fair  report  of  proceedings  tiefore  a  mapi- 
trate.  Three  persons,  surveyors,  who  bad  been  employed  by  a  ciril 
engioeer  to  assist  in  the  construction  of  a  railway  in  Ireland,  hearing 
that  their  employer  had  been  paid,  and  conceiving  that  the  money  doe 
to  them  had  been  improperly  withheld  by  him,  went  before  a  police 
magistrate  in  Loudon,  and  (I  must  talce  it  for  the  purpose  of  my  jaiig> 
aent,  and  do  so  take  it)  applied  to  bim  for  a  summons  or  order  under 
the  Masters  and  Workman's  Act.  In  the  result,  the  magistrate  tbought 
that  the  facts  stated  by  the  complaiuauts  showed  no  ground  for  a  Bom- 
iDOns  against  the  plaintiff  under  the  Act ;  and  therefore  in  the  resslt  it 
turned  out  that,  in  a  certaiu  sense,  an  application  had  been  made  lo 
the  magistrate  with  regard  to  a  matter  as  to  which  he  had  no  jurisdic- 
tion. I  say  in  a  certain  sense :  but  it  has  been  long  held,  and  I  think 
most  properly  held,  that  it  is  not  the  result  but  the  nature  of  the  appli- 
cation made  to  the  magistrate  which  founds  hb  jurisdiction ;  and  tbit, 
wherever  an  application  is  made  to  a  magistrate  as  to  a  matter  over 
which,  supposing  the  facts  to  bear  out  the  statement,  he  has  jurisdic- 
tion, he  then  has  jurisdiction  to  ascertain  whether  the  faots  m^e  oat  s 
case  for  the  exercise  of  that  jurisdiction  which,  if  the  facts  make  out 
the  case,  undoubtedly  he  has. 

It  has  been  laid  down  again  and  again  In  broad  terms  that  the  puldi- 
cation  of  tlie  proceedings  in  courts  of  Justice  is  privileged  if  tiie  report 
of  such  proceedings  be  fair  and  honest ;  and  this  is  so  found  to  be. 
An  attempt  however  has  been  made  (and  Mr.  Shortt  will  allow  me  to 
say  that,  if  it  were  possible  to  have  succeeded,  I  think  his  aignnieDt 
would  have  succeeded,  because  he  has  said  everj'thing  that  could  \x 
said,  and  has  sdd  it  well,)  to  distinguish  this  case  and  take  it  out  of 
the  general  propofiition,  by  bringing  it  within  an  undoubted  qualifica- 
tion which  has  been  grafted  npon  that  general  proposition,  viz.,  Uut 
the  application  to  the  magistrate  here  was  what  may  be  called  an  et 
parte  or  a  preliminary  proceeding.  N^ow,  there  is  no  doubt  that,  in 
many  cases  to  which  Mr.  Shortt  has  referred,  the  term  "  ex  parte  pro- 
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ceeding"  has  been  over  and  over  again  used  bj- judges  of  great  emi- 
nence, Bomedmes  aflSriuatively  to  eay  that  an  ex  parte  proceeding  U 
not  privileged,  and  Bometimes  negatively'  to  ea}',  this,  being  a  proceed- 
Ing  not  ex  parte,  is  privileged ;  and  I  do  not  doubt  for  my  own  part 
that,  if  this  argument  bad  been  addressed  to  a  court  Bome  sixty  or 
seventy  years  ago,  it  might  have  met  tdth  a  different  result  from  that 
which  it  is  about  to  meet  irith  to-day.  Speaking  frankly,  —  and  it  is 
naelesH,  if  a  case  has  made  a  certain  impression  upon  your  mind  after 
yon  have  done  the  best  you  can  to  understand  it,  to  say  it  bos  not  made 
that  impression,  —  it  seems  to  me  quite  plain  that  in  sucb  cases  as  Bex 
V.  Fleet'  judgments  of  great  judges  do  lay  down  the  rule  tliat  ao  ex 
parte  or  preliminary  proceeding  is  not  privileged  on  the  ground,  good  or 
bad,  that  it  is  very  hard  upon  an  individual  to  have  a  matter  stated 
against  him  behind  his  back  which  be  has  no  means  of  answering ;  and 
that  oftentimes  an  accused  person  will  come  to  trial,  if  be  be  tried,  with 
a  heavy  weight  of  prejudice ;  where  the  case  against  him  has  been 
reported  in  the  public  newspapers,  and  his  own  answer,  if  he  has  one, 
ftom  the  necessities  of  the  case  has  not  been  similarly  made  known. 
No  doubt  there  are  verj'  strong  observations  In  those  cases  adopted  in 
Dnncan  v.  Thwaites '  which  go  very  far  to  maintain  that  proposition. 
There  is  also  a  dictum  of  one  of  the  greatest  authorities  in  onr  law, 
Lord  Eldon,  than  whom  few  greater  lawyers  have  ever  sat  in  West- 
minster Hall,  who  is  reported,  by  Mr.  Starkie,'  to  have  once  observed 
that  be  recollected  tiie  time  when  it  woald  have  been  matter  of  sur- 
prise to  every  lawyer  in  Westminster  Hall  to  learn  that  the  publication 
oCexparte  proceedings  was  legal. 

But  we  are  not  now  living,  so  to  say,  within  the  shadow  of  those 
cases ;  and  it  is  idle  to  deny  that  there  are  cases  since  that  time,  in  which 
the  decisions  I  have  Just  now  referred  to  have  been  brought  to  the 
attention  of  the  learned  judges,  where  the  courts  have  been  pressed 
with  ttie  authority  of  those  decisions,  and  have  come  to  conclnsions 
which  it  is  not  for  me  to  say  are  inconsistent,  but  which  I  am  perfectly 
unable  to  reconcile  with  those  earlier  cases :  and  I  find  what  I  think  is 
excellent  good  seuBc  in  the  judgment  of  the  Courii  of  Queen's  Bench  in 
the  case  of  Wason  v.  Walter,  which  explains  how  that  is.  It  is  a  pas- 
sage which  one  of  the  learned  counsel  read  to  oa,  and  it  is  a  passage 
which  upon  the  whole  I  should  desire  to  adopt  and  adhere  to ;  "  What- 
ever disadvantages  attach  to  a  system  of  unwritten  law,  — and  of  this 
we  are  fully  sensible,  —  it  has  at  least  this  advantage,  that  its  elasticity 
enables  those  who  adminiater  it  to  adapt  it  to  the  varying  conditions 
of  society  and  to  the  requirements  and  habits  of  the  age  in  which  we  live, 
eo  as  to  avoid  tbe  inconveniences  and  injustice  which  arise  where  the 
law  is  no  longer  in  harmony  with  the  wants  and  usages  and  interests 
of  the  generation  to  which  it  is  immediately  applied.  Our  law  of  libel 
lias  in  many  respects  only  gradually  developed  itself  into  anything  like 
satisfactory  and  settled  form.    The  fbll  liberty  of  public  writers  to 

»  1  a  4  A.  878.  »  3  B.  4  C.  650. 

■  Starkie  on  Libel,  Mb  ed.,  p.  191  (9). 
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commetit  on  the  conduct  &nd  motives  of  public  men  has  onlj*  in  veiy 
recent  times  been  recognized."  And  then  the  posssge  goes  on,  ~ 
"Even  in  quite  recent  days  Judges,  in  boldiug  tbe  publioatjonofthe 
proceedings  of  courts  of  justice  lawful,  liare  tboogbt  it  necessarj-  tu 
diatinguiab  what  wc  call  ex  parte  proceediogs  as  a  probable  exoeptiwi 
from  Uie  operation  of  the  rale.  Yet  ex  parte  proceedings  before  nugjs- 
trates,  and  even  before  this  court,  as,  for  instance,  on  applications  tut 
criminal  informations,  are  published  every  day ;  but  such  a  thing  as  in 
action  or  indictment  founded  on  a  report  of  such  an  ex  parte  proceed- 
ing ia  unheard  of;  and,  if  any  such  actjon  or  indictment  shoald  Iw 
brought,  it  would  probably  be  held  that  tlie  true  criterion  of  the  priv- 
ilege is  not  whether  the  report  was  or  was  not  ex  parte,  but  whether  it 
was  a  fair  and  honest  report  of  what  had  taken  place,  published  simply 
with  a  view  to  the  honest  publication,  and  innocent  of  all  intentioD  to 
do  injury  to  tbe  reputation  of  the  party  afFect«Hl."  Now,  to  the  geoenl 
line  of  ailment  in  that  passage,  and  to  the  accuracy'  of  the  statement 
in  the  last  sentence  I  have  read,  I  entirely  adhere  ;  and  it  is  familiar 
that  not  only  are  unimportant  cases  and  ex  parte  proceedings  published, 
but  s  particular  class  of  Inquiries  which  in  some  of  the  earlier  cases  I 
find  actually  by  name  excluded  from  the  privilege,  —  I  mean  inquiries 
before  a  coroner,  —  are  in  cases  which  may  be  sup|>OBed  to  interest  the 
public  reported  in  all  the  newspapers  In  the  kingdom ;  and  yet  do  oek 
ever  heard,  at  least  since  I  have  known  Westminster  Hall,  of  an  actkin 
being  brought  by  a  person  injuriously  affected  by  such  publication, 
where  tbe  report  is  honest  and  bona  Jlde,  and  published  without  inten- 
tion  to  injiii-c.  That,  therefore,  seems  to  introduce  this  element  into 
the  determination  of  these  cases,  that  there  is  a  certain  elasticity  in  ilie 
rules  which  apply  to  questions  of  privilege  (development  is  i>erhapB  the 
more  correct  exprcsBion),  and  that  the  courts  have  from  time  to  lime 
applied  as  best  they  may  what  they  tliink  is  the  good  sense  of  the  rules 
which  exist  to  cases  which  have  not  been  positively  decided  to  come 
within  them.  If  there  bad  been  a  case  directly  in  point  in  which  a  pro- 
ceeding such  as. this,  where  the  matter  was  at  an  end,  and  where  tlte 
publication  had  been  found  by  the  jury  to  liave  been  bona  fide^  honest, 
and  fair,  had  been  held  by  a  coart  of  co-ordinate  Jurisdiction  not  to  be 
privileged,  I  do  not  hesitate  to  say  for  my  own  part  that  I  should  have 
gladly  acted  upon  it,  because  I  do  not  disgniae  that  my  own  Judgment 
is  not  at  all  aatis&ed  with  the  enormous  advantage  to  tbe  public  of  hav- 
ing every  small  personal  matter  reported  day  by  day,  often  to  tbe 
extreme  pain  and  injury  of  individuals,  which  is  supposed  to  form  iU 
Justification.  Nevertheless,  I  feel  it  to  be  tbe  duty  of  a  judge  not  to 
declare  what  be  considers  the  law  ought  to  be,  but  to  decide  acconjing 
to  what  to  the  best  of  liis  judgment  he  finds  it  is ;  and,  if  be  finds  a 
principle  laid  down  upon  competent  authority,  it  is  far  better  to  accept 
and  apply  it  broadly  and  honestly,  even  if  he  is  not  in  bis  own  mind 
MtisBed  with  the  foundation  of  tbe  role,  than  to  attempt  to  fritter  it 
away  in  its  application  to  cases  which  manifestly  come  within  it 
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I  come  therefore  to  the  cousidcratiQu  of  this  case  feeling  th&t  the 
general  tendency  of  the  law  baa  been  to  hold  such  a  publicatiou  as  this 
to  be  within  the  protection  of  the  privilege.  Now,  I  do  find  one  case 
which  to  the  best  of  my  judgment  appears  to  cover  tliis  cose,  and  from 
which  I  am  unable,  according  to  the  principle  laid  down  in  it,  to  distin* 
giiish  the  case  now  before  us.  It  is  a  case  to  which  much  reference 
has  been  made,  and  which  Mr.  Shortt  has  dealt  wiih  at  considerable 
length,  viz.  Lewis  v.  Levj' ;  '  and  it  has  no  doubt  a  moat  imporlaut 
Ixiaring  upon  this  qnestion.  I  do  not  propose  to  read  the  elaborate ' 
Judgment  delivered  by  Lord  Campbell  in  that  case :  it  is  well  summed 
up  in  these  words  :  "  The  rule,  that  the  publication  of  a  fuir  and  corccct 
report  of  proceedings  taking  place  in  a  public  court  of  justice  is  privileged, 
extends  to  proceedings  taking  place  publicly  before  a  magistrate  on  the 
preliminary  investigation  of  a  criminal  charge  terminating  in  the  dis* 
charge  by  the  magistrate  of  the  party  chai'ged."  1  am  perfectly  awai-e 
that  there  may  be  subtle  distinctions,  — distinctions  which  I  will  not 
say  are  merely  shadowy,  but  which  are  subtle,  —  between  the  facts  of 
that  case  and  those  of  the  case  now  before  us :  but  I  cannot  disguise 
from  myself  that  the  ratio  decidetidi  and  the  argument  by  which  the 
court  was  there  led  to  hold  such  proceedings  to  be  privileged,  do  in 
effect  cover  this  case.  I  am  of  opinion  that  this  is  a  case  in  which 
there  was  a  judicial  proceeding  teimiuating,  not  in  the  discharge  of  the 
party  accused,  because  there  was  no  such  person  before  the  magistrate, 
but  terminating  in  a  refVisal  to  proceed  with  the  charge  and  to  set  the 
criminal  process  in  motion.  I  am  unable  to  distinguish  the  principle  of 
Lewis  V.  Levy '  from  that  involved  in  the  present  case ;  and  I  adopt 
what  is  said  there  *  of  the  old,  —  and  I  may  say  great  case,  because  it 
was  decided  by  judges  of  high  authority,  —  of  Curry  t>.  Walter,*  so  far 
back  Bs  the  year  1796.  That  case  is  adopted  by  the  Court  of  Queen's 
Bench  in  a  written  judgment  in  the  year  1858,  as  a  ground  of  their 
decision;  and,  whatever  may  have  been  said  about  it  in  some  of  the 
intermediate  cases,  and  the  doubts  that  have  been  thrown  upon  it  by 
some  eminent  judges,  it  must  I  think  be  considered  to  be  completely 
rehabiUtated  by  the  judgment  of  the  Court  of  Queen's  Bench  in  Lewis 
V.  Levy.'  I  am  content,  therefore,  to  rest  my  judgment  in  this  case 
upon  the  principles  laid  down  in  Carry  v,  Walter '  and  deliberately 
reaffirmed  in  Lewis  r.  Levy,'  and  to  say  that,  upon  the  principles  there 
laid  down,  I  am  of  opinion  that  this  rule  must  be  discliarged. 

.Rule  discharged.* 

I  E.  B.  &  E.  537.  *  E.  B.  ft  E.,  at  p.  G59.  *  1  B.  ft  P.  S2S. 

•  Curry  v.  Walter,  1  Esp.  *5e,  1  B.  *  P.  629;  Lewis  p.  Levy.  E.  B.  &  E.  537  ; 
Kimfcw  n.  Preas  Association,  '63,  1  Q.  B.  S5;  HcBee  f.  Fulton,  17  Md.  403;  Sftlisbui; 
•.  Unian  Co.,  U  Hun,  110  (unilit];  HetcilC  v.  Hdih  Co.,  SO  B.  I.  674  {ttuhlty,  Broiro  ■. 
PraTiiloaci  Co.,  31  R.  I.  11  (umblt)  Accord. 

Ses  Dnncun.  Thwaites,  8  B.  &  C.  US;  Todd  g.  Every  Evening  Co.,  Del.  (1906)63  Atl, 
B.  1DS9;  Covlej  c.  Puliiter,  13T  Mus.  399;  Slaoley  v.  Webb,  4  SRodf.  21;  HilUisvi  n. 
BcMb,-BSaBdf.  3M;-<^i:(nna(iOa.D.  TimberUhe,  IDObio  St.  S48. 

Tbe  report  at  fn parte  proceedings  may  be  piibliatied  before  ibeir  lenninUion,  it  of  inch 
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MILISSICH  V.  LLOYD'S. 

Is  THE  COUKT  OF  APPEAL,  FeBBDAKT  9,  10,  1877. 
[Beporltd  in  13  Cox,  Criminal  Caiet,  S75.] 
HELLISH,  L.  J>  Iq  this  cose  tbe  defendants  have  appealed  ftoxa  i 
decieioD  of  tbe  CommoD  Pleas  Division,  ordering  a  new  trial  on  the 
ground  that  the  verdict  giveu  for  tlie  plaintiff  was  against  the  weiglit  of 
evidence.  They  are  not  satisSed  with  that  order,  but  they  come  before 
UB  to  have  jadgment  entered  for  themselves.  The  question  for  ns  !« la 
important  one,  as  to  the  power  of  the  court  to  enter  judgment  under 
the  Judicature  Acts.  Now,  although  the  Judicature  Acts  do  undoubtedly 
give  very  general  powers  in  the  court  as  to  entering  of  judgment,  it  ia 
clearly  not  intended  by  tbe  Legislature  that  the  court  should  take  advan- 
tage of  that  general  rule  to  I'cmove  questions  from  the  consideration  of 
the  Jury  which  are  questions  of  fact  properly  for  their  consideralioa. 
The  action  was  brought  by  the  plaintiff  against  Lloyd's  for  an  alleged 
libel  published  by  Lloyd's  in  a  pampblet.  At  the  trial,  no  doubt,  Uie 
defence  of  privileged  communication  was  raised  and  Lord  Coleridge 
expressed  an  opinion  that  Lloyd's  would  not  have  the  same  privilege 
aa  an  ordinary'  newspaper ;  and  he  also  expressed  an  opinion  that,  inas- 
much as  only  the  speech  of  the  prosecuting  counsel  and  the  summing 
up  of  the  Judge,  and  not  tbe  speech  of  tbe  counsel  for  the  defence,  it 
the  criminal  trial,  was  published,  the  report  could  not  be  a  fair  one  of 
tbe  trial.  I  cannot  agree  with  either  of  these  doubts.  I  cannot  tLisk 
there  is  any  difference  between  tlie  privilege  attaching  to  a  report  in  x 
newspaper  or  in  a  pamphlet,  unless  some  question  of  malice  is  laised. 
Of  course,  if  actual  malice  is  alleged,  the  fact  that  the  libel  was  pub- 
lished in  a  pamphlet  and  not  in  a  newspaper  might  be  ver^'  material, 
but  when  no  such  allegation  is  made  I  cannot  conceive  ttiere  is  any  dif- 
feronce.  I  also  cannot' agree  that  the  mere  fact  that  tbe  publisher  did 
not  publish  tlie  evidence  in  full,  but  only  the  summing  up  of  the  judge 
and  the  speech  of  tbe  prosecuting  counsel,  made  the  report  of  the  trial 
an  unfair  one.  I  think  that  proposition  implies  that  proceedings  at 
trials  cannot  be  reported  at  all  unless  thej  are  reported  in  fuIL  It 
must,  therefore,  be  sufficient  to  publish  a  fair  abstract  of  the  evidence. 
Now,  I  do  not  know  bow  the  reporter  conld  do  bett«r  than  take  the 
Judge's  summing  up  to  get  that  fair  abstract,  although  I  do  not,  of 
course,  lay  down  aa  a  matter  of  law  that  the  summing-up  of  a  judge  is 
necessarily  a  correct  summarj-  for  the  report.  I  think  this  report  may 
be  fair  or  it  may  t>e  unfair ;  but  then,  is  it  a  question  of  fact  or  lav 
whether  tbe  report  is  fair  or  unfair?  I  tliink  that  it  is  a  question  of 
fact,  and  should  be  left  to  the  Jury  to  determine.  Then  tbe  argument  is 
that  tbe  evidence  is  all  one  way  and  Uiat  it  ia  useless  Bcndiag  tbe  cast 

a  ehancter  that  then  will  ba  k  final  dadalon.    KImb«r  *.  Preu  AiMciatloB,  'H^  1 Q.  B. 
as.  — Ed. 
1  On)}' tba opinion  of  Uelush,  L.  J.,ugir«D.~- Ed. 
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down  to  a  new  trial  becaose  do  jury  could  reasooably  find  th&  other 
way.  In  my  opinion,  the  court  must  be  very  cautious  not  to  take  upon 
itself  the  functions  of  a  Jury.  Notwitbetauding  the  great  powers  given 
by  the  Judicature  Acts,  it  is  still,  of  course,  the  province  of  Uie  jury  to 
determine  between  the  credibility  of  witnesses  oh  either  side.  Here, 
however,  the  question  is  more  what  is  the  inference  to  be  drawn  fh>m 
tbe  facta  proved  in  evidence.  The  general  inference  to  be  drawn  from 
all  the  facts,  as  in  Lewis  v.  Levy,*  is  for  the  Jury.  There  the  whole 
proceedings  before  the  magistrates  were  put  in  evidence,  in  order 
to  Judge  of  the  fairness  of  the  report.  Here  a  full  shorthand  note 
is  produced,  and,  being  placed  in  the  hands  of  the  jury,  they  are  to 
draw  the  inference,  and  not  the  court..  Now,  although  I  think  that 
persons  might  draw  very  unfair  inferences  against  a  man  who,  like  the 
plaintiff,  did  not  appear  at  the  trial  himself  and  could  not  defend  him- 
•elf  fh>m  the  charges  which  were  made  against  him  on  both  sides,  still, 
if  tbe  report  is  a  fair  one  of  what  took  place  the  defendants  will  be 
privil^ed.  The  question  for  the  jury  will  bo  at  tbe  new  trial  —  was 
the  report  a  fair  one,  and  would  it  give  a  fair  notion  to  people  who  were 
not  there  of  what  took  place  ?  That  question  is  oae  for  the  Jury,  and  I 
^link  the  case  should,  therefore,  be  sent  for  a  new  trial. 

Judgmejit  below  <^rmed} 


STEVENS   p.  SAMPSON. 

In  the  Cocbt  of  Affeal,  Novgmbeb  15,  1879. 

[Rtporiid  in  5  Exehtqatr  Diviiion  Rtportt,  S3.] 

Claik  for  falsely  and  maliciously  printing  and  publishing  of  tbe  plain- 
tiff certain  words  in  certain  newspapers.  The  libel  set  ont  in  the  clalni 
was  a  report,  published  by  the  defendant,  of  certain  proceedings  in  a 
plaint  of  Nettlefold  v.  Fulcher,  tried  at  tbe  Marylebone  county  court, 
and  brought  to  recover  damages  and  costs  sastained  by  Nettlefold  in 
BettiDg  aside  certain  proceedings  instituted  by  Fulcher  against  Nettle- 
fold to  recover  the  possession  of  certain  premises.  It  alleged  that  at 
tlie  connty  court  the  defendant  in  the  present  action  appeared  for  Net* 
tlefold,  and  made  statements  regarding  tbe  condnct  of  the  plaintiff  in 
the  present  action,  who  was  a  debt  oollector  and  employed  by  Fulcher 
aa  agent  to  recover  possession  of  the  premises. 

Statement  of  defence ;  That  tbe  words  alleged  to  have  been  published 
were  a  true  and  correct  account  and  report  of  a  certain  trial  in  a  court 

t  E.  B.  ft  B.  5S7. 

I  HMdoneall  e.  Knight,  14  App.  Cu.  194  (expUinhig  a  o.  17  Q.  B.  IKv.  OU};  Sall*- 
hoTj  v.  nnioii  Co.,  45  Hnn,  120  AeanL 

Sm  Aniikl;  «.  Tnd«  Co.,  L.  B.  Sfl  Ir.  894.  —  Ed. 
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of  Justice  having  Jurisdiction  in  that  behalf,  Utd  of  oertain  vorda  spoken 
daring  the  sitting  of  the  court  in  the  oourse  of  the  trial,  aod  published 
for  the  public  benefit,  and  without  malice.    Isaae  tliereon. 

At  ttie  trial  before  Cockburn,  C.  J.,  at  the  Hilary  Sittings,  1879,  it 
Weatminst«r,  it  nas  proved  that  the  defendant,  who  was  a  solicitor,  bid 
sent  the  report  set  out  in  the  claim  of  the  trial  of  Nettlefold  v.  FQlcber, 
before  the  Judge  of  the  Harylebone  count}'  court,  to  the  local  nevipa- 
pers.  Cockburn,  C.  J,,  left  two  questions  to  the  jury:  1.  Was  the 
report  a  fair  one?  2.  Was  it  sent  bonestiy,  or  with  a  desire  to  iajure 
the  plaintiff?  The  Jury  answered  these  questions:  1.  That  it  wu  in 
substauce  a  fair  report;  2.  That  it  was  sent  with  a  certain  amoniit  of 
malice ;  and  found  a  verdict  for  the  plaintiff  with  40«.  damages.  Cock- 
bnro,  C.  J.,  directed  Judgment  to  be  entered  for  the  plaiutiR*  for  that 
amount. 

The  defendant  appealed  on  the  ground  th&t  the  judgment  entered 
upon  the  findings  of  the  Jury  was  wrong. 

Lord  Coleridge,  C.  J.'  The  question  before  us  is  whether,  on  the 
findings  of  the  Jury,  the  entry  of  the  Judgment  for  the  plaintiff  is  righL 
I  am  of  opinion  that  it  was  rightly  entei'ed  for  the  plaintiff.  The  prin- 
ciple which  governs  this  case  is  plain.  It  is  like  that  which  govenu 
most  other  cases  of  privilege.  In  order,  in  cases  of  litrel,  to  establish 
that  the  communication  is  privileged,  two  elements  must  exist:  not 
only  must  the  occasion  create  the  privilege,  but  the  occasion  must  be 
made  use  of  bona  Jide  and  without  malice ;  if  either  of  these  is  absent, 
the  privilege  does  not  attach ;  tiere  the  second  element  is  absent,  for 
bona  Jtdea  is  wanting,  and  malice  exists.  There  are  certain  cases  in 
which  the  privilege  is  absolute.  Words  spoken  in  the  course  of  «  1^ 
proceeding  bj'  a  witness  or  by  counsel,  and  wonlH  used  in  an  affidavit 
in  the  course  of  a  legal  proceefling,  are  absolutely  privileged.  It  is  con- 
sidered advantageous  for  the  public  interests  that  such  ireraons  ahonld 
not  in  any  way  be  fettered  in  their  statements.  This  is  the  Gtst  time 
that  a  report  of  proceedings  in  a  court  of  Justice  has  been  souglit  to  be 
brought  within  this  same  class  of  privilege.  I  am  not  disposed  to  extend 
the. bounds  of  privilege  beyond  the  principles  already  laid  down,  and  I 
find  no  autlioHty  for  its  extension.  JadpmeMt  affirmed.* 

1  The  concurring  opinions  of  Bbahwkll  uid  Bbbtt,  L-  JJ.,  sad  the  ugninail  lot 
defendant  an  omitted.  —  Ed. 

.  1  Salmon  r.  Imu,  90  L.  T.  Be)>.  S85;  Liwyen  Co.  v.  We«t  Co.,  tS  IT.  T.  Ap.  Kt.  Wi 
Saunden  V.  Buit«r,  SHeiak.  369  Aeeord.  —  ^D. 


.y  Google 


8>CT.  Tn.]  rCBCELL  V,  flOWLIB. 


P0RCELL  V.  SOWLER  amd  Others. 

Ik  the  Cocrt  of  Appeal,  Febbdabi  9,  1877. 

[Rtpvrttd  in  S  Common  Plau  Diciiioit  ReporU,  Hi.] 

Action  for  libel. 

The  libel  was  contained  in  a  report,  published  in  a  Manctiester  news- 
paper, by  tbe  defendante,  tlie  proprietora,  of  the  proceedings  at  a  meet- 
ing of  tbe  board  of  guai-dians  for  the  Altrincham  poor-law  union,  at 
which  ex  parte  chaises  were  made  agaioat  the  plaintiff,  tbe  medical 
officer  of  the  union  workhouse  at  Knutaford,  of  neglect  in  not  attending 
the  pauper  patients  when  sent  for. 

At  the  trial  it  appeared  that  the  charges  were  unfounded  in  foct,  but 
it  was  admitted  that  the  report  was  accurate  and  bona ^de.  A  verdict 
was  taken  by  consent  for  the  plaintiff,  with  nominal  damages  and  costs. 
Judgment  to  be  entered  accordingly,  with  leave  to  move  to  enter  judg- 
ment for  the  defendants,  if  the  court  should  be  of  opinion  that  tlra 
publication  was  privileged. 

The  Common  Pleas  Division  refused  the  motion,  ordering  judgment 
to  stand  for  the  plaintiff.' 

The  libel,  Ac,  are  set  out  at  length  in  the  report  in  the  court  below. 

The  defendants  appealed. 

J.  Edwards,  Q.  C,  for  the  defendants. 

C.  Sustell,  Q.  C,  and  Bighorn,  for  the  plaintiff. 

Hellish,  L.  J.*  I  am  of  the  same  opinion.  We  are  asked  to  ex- 
tend the  law  of  privilege  as  to  the  report  of  proceedings  of  a  public 
body  to  an  extent  beyond  what  it  has  as  yet  been  carried.  In  Lord 
Campbell's  time  it  was  supposed  that  the  privilege  only  extended  to  the 
proceedings  in  a  court  of  law.  A  report  of  such  proceedings  has 
always  been  held  privileged,  because  all  her  Majesty's  subjects  have  a 
right  to  be  present,  and  there  would,  therefore,  l>e  nothing  wrong  in 
putting  the  rest  of  the  public  in  the  position  of  those  who  were  actually 
present.  The  privilege  has  been  extended  to  the  publication  of  debates 
in  parliament,  and  properly  extended,  as  they  stand  on  the  same  prin- 
ciple as  the  proceedings  in  courts  of  law.  There  is  no  douirt  this  dis- 
tinction ;  that  as  to  courts  of  law  the  public  have  a  right  to  l>e  pi'csent, 
but  tbey  are  only  admitted  to  the  debates  in  either  House  of  Parliament 
when  the  House  chooses  to  i>ermit  them  to  be  present.  The  Honse  has 
s  discretion,  bnt  when  the  debates  are  held  in  public,  it  is  clear  that  a 
newspaper  ought  not  to  be  held  to  commit  an  offence  by  putting  tliose 
who  wei-e  not  present  in  tbe  same  ptwilion  aa  those  who  were.  U  is 
argued  that  this  privilege  ought  to  tic  extended  as  to  a  rarietj'  of  other 
public  bodies.    1  express  no  decided  opinion,  and  I  desire,  with  the 

1  1  C.  P.  D.  781. 

*  The  caacaning  opinions  oT  Cocebcrn,  C.  J,  and  Bacoallat  lud  BuLMWELit 
IS,  A.,  and  the  arpunent*  of  coaniel  an  omitted.  —  En. 
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Lord  Chief  Justice,  to  be  underetood  as  expressing  no  opiDioD ;  bat  it 
the  same  time  I  am  clearly  of  opioion  that  the  privilege  ought  not  to  he 
extended  to  such  a  case  as  the  present  A  board  of  guardians  have  t 
discretioQ  wliether  or  Dot  they  nitl  admit  the  public  to  their  meetings; 
and  whether  they  choose  to  exclude  or  choose  to  admit,  the  public  hare 
no  right  to  complain.  But  I  cannot  think  that  the  courts  of  law  an  to 
be  Iraund  by  the  mode  in  which  the  guardians  exercise  their  discretion 
in  admitting  or  excluding  strangers.  Although  they  admit  tiie  pnblic 
on  an  occasion  when  ex  parte  chat^^  are  made  against  s  public  offl<.«r, 
which  may  affect  bis  character  and  injure  his  private  rights,  it  is  most 
material  tiiat  there  should  be  no  Airther  publication ;  there  Is  no  rcatoii 
why  the  charges  should  be  made  public  before  the  person  charged  hu 
been  told  of  the  chat^es,  and  has  had  un  opportunity  of  meeting  them ; 
and  I  cannot  see  any  inconvenience  in  holding  that  the  publication  ig 
not  privileged ;  in  holding  otherwise  we  should  be  depriving  the  indivi- 
dual of  his  rights  without  any  commensurate  advantage.  The  law  oo 
the  subject  of  privilege  is  clearly  defined  by  the  authorities.  Such  a 
communication  as  the  present  ouglit  to  be  confined  in  the  first  instance 
to  those  whose  duty  it  is  to  investigate  the  charges.  If  one  of  the 
guardians  had  met  a  person  not  a  ratepayer  or  parishioner,  and  hsd 
told  bim  the  charge  against  the  plalntifT,  surely  he  would  have  beeo 
liable  to  an  action  of  slander.  I  do  not  mean  to  say  that  the  matter 
was  not  of  such  public  interest  as  that  comments  would  not  be  privileged 
if  the  facts  had  been  ascertained.  If  the  neglect  charged  against  the 
plaintiff  had  been  proved,  then  fair  commenta  on  his  conduct  might 
have  been  Justified.  But  that  is  a  verj-  different  thing  from  publishing 
ex  parte  statements,  which  not  only  are  not  proved,  but  turn  out  to  be 
unfounded  in  fact.  I  am,  therefore,  clearly  of  opinion  that  the  occanoa 
of  the  publication  was  not  privileged,  and  that  the  Judgment  for  the 
plaintiff  ought  to  be  affirmed.  Judgment  aJUrmed} 

>  Sm  CliBTlton  V.  Watton,  fl  C.  ft  F.  38G ;  Davison  v.  DoDCkD,  7  E.  &  B.  £29,  V»; 
Pophsm  0.  Pickbum,  7  H.  ft  N.  SSI  ;  Davia  «.  Dancan,  L.  K.  9  C.  P.  SSS  ;  Allbnt  t. 
General  Coancil,  23  Q.  B.  D,  400,  411. 

BySt.  ei  &  62  Vict  c.  64,  SS  Sand  4,  "J  8.  A  fair  Md  accurate  report  in  anj  new*. 
p«p«r  of  proceudinga  publicly  heard  btfore  an;  coart  exercising  judicial  authori^ 
■hill,  if  pubtiahtfd  contemporaneously  with  nuch  proceedings,  be  privilegi^l  :  Proridol 
that  nothing  in  tbia  section  shall  authorize  the  publication  of  an;  blasphemoiu  « 
indecent  matter. 

"S  4.  Arairtnd  «ccaral«  nport  pnbliihed  in  any  uewapaper  of  the  proceeding  of  a 
public  meeting,  or  (except  where  neither  the  public  nor  txij  newipaper  re|)orter  is  ad- 
mitted) of  any  meeting  of  a  vestry,  town  council,  school  board,  board  of  gttaidians,  boaid 
or  local  authority  formed  or  constituted  under  the  provisions  of  any  Act  of  Pirliimmt, 
or  of  any  committee  appointed  by  any  ol  the  above-meDtioDed  bodies,  or  of  any  meeting 
of  any  commiBsianets  authorised  to  act  by  letters  patent.  Act  nf  Fartiament,  vamutt 
under  the  Royal  Sign  Hannal,  or  other  lawful  warrant  or  authority,  select  committas 
of  either  House  of  Parliament,  Justices  of  the  peace  in  quarter  tasions  assembled  for 
adminiettatire  or  deliberative  purpMes,  and  the  publication  at  tbe  Rquest  of  any  Got- 
emment  office  or  department,  ofBcer  of  stale,  commissioner  of  police,  or  chief  conMsbls 
of  any  notice  or  report  issued  by  them  for  the  bFonna&>n  of  the  public,  shall  be  [xiTi- 
leged,  unless  it  shall  be  proved  that  such  report  or  publication  was  pablufaed  or  nadi 
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ntA  BARROWS  V.   LUTHER  V.   BELL. 

Im  the  Sdpbeme  Judicui.  Codkt,  MAssACHcSEna,  October,  1856. 

lEeparted  in  7  Gray,  301.] 

Shaw,  C.  J.*  The  preseDt  is  an  action  of  tort,  brought  to  recover 
damage  for  a  publication  allied  to  be  a  libel  apon  the  plaintiff,  con- 
sisting of  an  article  published  in  the  Boston  Medical  and  i^urgical 
Jouroal,  under  the  direction  of  the  defendant. 

The  aiticle  alleged  to  l>e  libellous  is  Leaded,  "  The  suits  against  the 
Massachusetts  Medical  Society,"  and  it  proceeds  to  give  a  brief  account 
of  the  proceedings  of  the  medical  society,  which  resulted  iu  the  expul- 
sion of  the  plaintiff  from  his  memberahiii,  for  misconduct. 

Whatever  may  be  the  nile  as  adopted  and  practised  oo  in  England, 
we  think  that  a  someirhat  larger  tilierty  may  be  claimed  in  this  country 
and  iu  this  Commonwealth,  both  fur  the  proceedings  before  all  public 
bodies,  and  for  the  publication  of  those  proceedings  for  the  neuessary 
information  of  the  people.  So  many  municipal,  parochial  and  other 
public  corporations,  and  so  many  large  voluntary  associatious  formed 
for  almost  every  lawful  purpose  of  benevolence,  business  or  interest, 
are  constantly  holding  meetings,  in  their  nature  public,  and  so  usual  is 
it  that  their  proceedings  are  published  for  general  use  and  information, 
tiiat  the  law,  to  adapt  itself  to  this  necessary  condition  of  society,  must 
of  necessity  admit  of  tlicse  public  proceedings,  and  a  just  and  proper 
publication  of  them,  as  far  as  it  can  be  done  consistently  with  private 
rights.  This  view  of  the  law  of  lil>el  in  Massachusetts  is  recognized, 
and  to  some  extent  sanctioned,  by  the  case  of  Commonwealth  v.  Clapp,* 
and  many  otlier  cases. 

The  Massachusetts  Medical  Society  were  not  a  private  association ; 
they  were  a  public  oorporation,  chartercil  by  one  of  the  earliest  Acts 
under  the  Constitution,  which  was  amended  and  their  powers  con- 
firmed by  several  subsequent  Acts.  Sta.  1781,  c  15;  1788,  c  49; 
1802,  c  123;  1818,  c.  X13. 

DMliciotvlf  :  Provided  tliat  nothing  in  this  section  shall  snthoriza  tha  pnblicaUoD  of 
any  hUspbemoaa  or  iodeceat  matter  ;  Provided  aim,  that  the  protection  intended  to  tw 
aflbrded  by  thin  sectioD  Bhall  not  be  available  as  h  defence  in  any  proceedings  K  it  shall 
be  proved  that  the  defendant  hu  been  requested  to  insert  in  the  newspaper  in  vliich 
the  report  or  other  publication  complained  of  ajipeared  a  reaaonahle  letter  or  statement 
by  way  of  contiadiction  or  explanation  of  such  report  or  other  pnblication,  and  has 
lefnsed  or  n^Iect«d  to  iDsett  the  same  :  Provided  further,  that  nothing  in  this  section 
contained  shall  bo  deemed  or  constrned  to  limit  or  abridge  any  privilege  now  hj  Isw 
existing,  or  to  protect  [he  publication  of  any  matter  not  of  public  concern  and  the  pub- 
licatioQ  of  Khich  is  not  for  the  public  benefit. 

' '  For  the  purposes  of  this  section  '  pnblic  meeting '  shall  mean  any  meeting  bona 
fide  and  lawfully  held  for  a  lawful  porpose,  and  for  the  rortherance  or  discussion  of  nny 
matter  of  public  concern,  whether  the  admission  thereto  be  general  or  restricted.' 
Solly  D.  O'Malley,  fl  T.  L.  E.  S3,  was  decided  under  this  statute.  —  Ed. 

'  Tbe  case  bos  been  materially  abridged.  —  Ed.  *  t  Uaaa.  18S. 
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The  charter  invested  the  societ3',  tbeir  members  and  licentiates,  with 
l&i^e  powers  and  privileges,  in  regulating  the  important  public  iatenat 
of  the  practice  ot  medicine  and  surgery,  enabled  tbem  to  prescribe  i 
course  of  studies,  to  examine  candidates  in  regard  to  tbeir  qualiflcstioiu 
for  practice,  and  give  lettcie  testimonial  to  those  who  might  be  round 
duly  qualified.  They  were  authorized  to  elect  fellows,  and  vested  witb 
power  to  suspend,  expel  or  disfranchise  auy  fellow  or  member,  and  lo 
make  rules  aud  by-laws  for  their  government  Ko  person  could  be  t, 
member,  but  by  his  own  act  in  accepting  the  appointment. 

This  Bocietj'  was  regarded  by  these  legislative  Acts  as  a  public  IdbU' 
tution,  by  the  action  of  which  tlie  public  would  be  deeply  affected  in 
one  of  its  important  public  intereste,  the  health  of  the  people.  TIk 
plaintitr,  by  accepting  his  appointment  as  a  fellow,  voluntarily  sub- 
mitted himself  to  the  government  and  jurisdiction  of  the  society  in  lus 
professional  relations,  so  long  as  they  acted  within  the  scope  of  Uidr 
authority. 

The  atatue  or  ccmdition  of  being  a  member  of  this  society  was  one 
of  a  permanent  character  and  i«cc^ized  by  law  —  one  iu  which  eadi 
member  has  a  valuable  int«reBt ;  and  tliat  it  was  so  regarded  by  the 
plaintiff  is  manifest  from  his  e£Fort  to  obtain  a  restoration  to  it  by  a 
judgment  of  this  court,  by  a  writ  of  mandamus. 

We  think  it  obvious  that  the  subject-matter  of  the  compluot — dis- 
honorable conduct,  a  A-audulent  transaction  between  the  plaintiff  and 
another  member  of  the  profession  and  of  the  same  society— wu 
within  the  scope  of  the  authority  conferred  by  law  on  the  society; 
and  that  the  direction  of  the  court,  that  their  action  was  conclunn 
upon  the  plaintiff,  was  correct.  As  to  the  legal  proceedings  set  forth 
in  the  supposed  libel,  it  was  admitted  by  the  plaintiff's  counsel  that  Uie 
account  there  given  of  those  proceedings  was  substantially  true. 

If  then  Uiis  charge  of  dishonorable  or  fraudulent  conduct  by  the 
plaintiff,  in  his  dealings  with  Dr.  Carpenter,  was  within  the  jurisdic- 
tion of  the  medical  society,  and  proceedings  were  instituted  aud  carried 
on  to  their  final  determination  in  the  expulsion  of  the  plaintiff  from  bis 
fellowship,  then  the  proceedings  might  be  rightly  characterized,  as  in 
the  case  of  Famsworth  v.  Storrs,  as  guasi  judicial ;  and  then  the  only 
remaining  question  of  fact  was,  whether  the  publication  was  a  true  and 
correct  narrative  of  such  procecdiogs  and  determination.  This  qiies- 
Hon  the  judge  did  leave,  or  proposed  to  leave,  to  the  jury ;  with  the 
direction,  that  if  they  should  find  upon  the  evidence  that  that  part  of 
the  publication  was  true,  the  defendant  would  be  entitled  to  a  verdict 
We  are  of  opinion  that  this  direction  was  right.  As  the  verdict  was  for 
the  defendant,  we  are  to  assume  that  it  was  found  by  them ;  or,  if  the 
verdict  was  taken  by  consent,  it'  would  have  been  found  under  the  ia- 
struction  that  the  publication  did  present  a  true  and  correct  narrative  of 
the  proceedings  before  the  society,  and  their  determination  thereon. 

The  fact,  that  these  proceedings  were  considered  closed  and  flnisbed, 
takes  away  from  this  publication  the  objection,  that  it  would  have  a  ten- 
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Ccfic^-  to  prejudice  the  pubHe  mind  and  prevent  tlie  paxtjr  affected  from 
iuiving  a  Eur  trial  Judgment  oh  tAe  v«rdict/or  the  de/endcait.^ 


BARNES  V.   CAUPBELL  and  Akotbxr. 

Im  tbk  Supreme  Cockt,  New  Haufsbibe,  Jdkk,  1879. 

[RtpeHed  in  59  !fae  Hamptkirt  BeporU,  138.] 

Case,  for  libel  in  accusiog  tlie  plaintjff  of  crioae.  Plea,  the  general 
issue,  nilh  a  brief  statement  alleging  that  the  defeodants  are  oondtictors 
and  publishers  of  a  newspaper  published  at,  &c.,  and  as  such  it  nas 
part  of  their  duty  to  gire^to  their  readers  su(^  items  of  news  aa  the; 
might  properly  judge  to  be  of  interest  and  value  to  the  oommuuity,  and 
that,  as  such  conductors  and  publishers,  they  published  the  article 
complained  of,  in  good  faith,  without  malice,  believing  and  having  good 
reason  to  believe  Uie  same  to  be  trae. 

Motion  by  the  plaintiff  to  reject  the  brief  statement. 

Sulloway  and  Topliff,  for  the  plaintiff. 

C.  Ji.  Morrison  and  Osgood,  for  the  defendants. 

Smith,  J.  Matter  in  Justification  must  be  pleaded.  But  according 
to  some  decisions,  matter  in  excuse  may  be  given  in  evidence  under  the 
general  issue,  or  be  pleaded.  State  v.  Bumham,'  and  authorities  cited ; 
Carpenter  v.  Bailey.*  In  this  view  of  the  case,  it  in,  perhaps,  imma- 
terial whether  or  not  the  brief  statement  id  defective.  But,  treating  the 
brief  statement  and  the  motion  to  reject  it  as  intended  to  raise  the  ques- 
tion whether  the  brief  statement  sets  forth  a  defence,  we  are  of  opinion 
that  it  does  not.  The  defendants  probably  intended  to  set  out  tiie  ex- 
cuse of  a  lawftil  occasion,  good  faith,  proper  purpose,  and  belief  and 
probable  cause  to  believe  that  the  publication  was  tnie.  Tbey  laid 
stress  upon  their  business  of  publishing  a  newspaper.  But  profes- 
sional publishers  of  news  are  not  exempt,  as  a  privileged  class,  from 
the  consequences  of  damage  done  by  their  false  news.  Their  com- 
munications are  not  privileged  merely  because  made  in  a  public  Jour- 
nal. They  have  the  same  right  to  give  information  that  others  have, 
and  no  more.  Smart  v.  Btanchard,'  Palmer  v.  Coucord,'  Sbeckell  v. 
Jackson.'  The  occasion  of  the  defeudants'  publishing  a  false  charge  o( 
crime  against  the  plaintiff  was  not  lawful,  if  the  end  to  be  attained  was 
not  to  give  nsefbl  information  to  the  community  of  a  fact  of  which  the 
community  had  a  right  to  be  and  ought  to  be  informed,  in  order  that 
they  might  act  upon  such  information.     State  v.  Buroham,^  Palmer  v. 

I  AHfaQtt  r.  Geoeral  Conncil,  2S  Q.  B,  Div,  400  Jeeard. 

*  9  N.  H.'S4,  43.  •  G3  N.  H.  GBO. 

*  42  H'.  H.  187,  lEL  •  i8  N.  H.  211,  218. 

*  10  Ciuh.  15.  I  B  N.  H.  34,  41,  43. 
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Concord,'  Carpenter  v.  Bailey.*  The  defendants  do  not  state  facta 
that  would  constitute  a  lawful  occasion.  They  makt  a  loose  avenaeiit 
of  their  general  duty  to  give  their  readers  such  newa  as  they  (the  de- 
fendants) might  properly  Judge  to  be  of  interest  and  value  to  the  com- 
mnuity.  This  should  be  struck  out  of  the  record  as  ineufficieot  and 
mbleading.  It  is,  in  effect,  ao  intiinatiou  that  they  published  the  libel 
in  the  usual  course  of  their  busiueas,  and  is  calculated  to  give  the  jury 
the  erroneous  impression  that  the  defendants' judgment  of  the  propriet; 
of  the  publication  is  evidence  of  the  lawfulness  of  the  occasion.  Tbe 
defendants'  general  business  of  publiehiiig  interesting  and  valuable  newB 
was  not,  of  itself,  a  lawful  occasion  for  publishing  this  particular,  false, 
and  criminal  charge  against  the  plaintiff.  It  will  be  for  the  jury  to  saj 
what  weight  the  defendants'  business  has  as  evidence  on  the  question 
of  malice.  But  however  high  the  defendants'  vocation,  and  however 
interesting  and  valuable  the  truth  which  they  undertake  to  give  their 
readers,  their  ordluarj'  and  habitual  calling  la  no  excuse  for  ossailiif 
tbe  plaintiff's  character  with  this  false  charge  of  crime.  They  mtut 
show  specific  facts  oonatituting  a  lawfbl  occasion  in  this  particular 
instance,  as  if  this  false  charge  had  been  t^  only  thing  they  ever 
published.  They  allege  nothing  of  that  kind.  They  do  not  stale 
that  the  community  had  any  interest  which  would  have  been  pro- 
tected or  promoted  by  the  publicatjon  complained  of  if  it  had  been 
true,  or  had  a  right  to  be  or  onght  to  be  informed  of  the  sobjed- 
matter  of  it  in  order  that  they  might  act  upon  correct  information  of 
it,  or  that  tbe  information  given  would  have  been  practically  usefbl  to 
anybody  if  it  had  been  true.  This  is  the  substance  of  a  lawful  oa»- 
akML    The  brief  statement  contains  no  specificatjon  on  this  point 

Motion  granted, 

1  48  N.  H.  an,  217.  *  68  W.  H.  680;  b.  o.  68  IX.  H.  283. 
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SECTION  Vn.  (continued.) 


BLACEHAM  v.  PUGH. 

Ik  thb  Cohuom  Plbas,  Jandakt  81,  1836. 

[Reported  in  3  ComwuM  Bench  Reportt,  611. | 

TiNDAL,  C.  J.'  Thia  was  an  action  upon  the  case  for  a  libel  upon 
the  plaintiff  in  the  way  of  his  trade. 

The  declaration  stated  that  the  plaiDtifT  had  sold  hia  stock  In  trade 
by  auction,  and  that  the  proceeds  were  then  in  the  hands  of  his  auc- 
tioneers; and  that  he,  the  plvnUff,  had  purchased  of  the  defendant 
certain  goods  to  the  amount  of  £62  and  upwards,  upon  a  credit  which 
had  not  then  expired  ;  and  that  the  defendant  falsely  and  maliciously  . 
published  the  libel  complained  of,  in  the  form  of  a  notice,  which  he  pro- 
cured  his  attorneys  to  send  to  bis  said  auctioneers ;  by  which  notice 
they  were  desired  not  to  part  with  the  proceeds  of  the  sale  in  tiieir 
hands,  the  plaintiff  having  committed  an  act  of  bankruptcy. 

Upon  the  general  issue,  the  Jury  returned  a  verdict  for  the  plalntiflT, 
by  the  direction  of  the  learned  Judge,  who  told  the  Jury  this  was  not  a 
case  in  which  the  defendant  was  jostifled  under  the  general  issue, 
although  he  made  the  commanication  bonafide,  and  believing  it  to  be 
tme  at  the  time.  And  whether  this  direction  of  the  learned  judge  was 
right  or  not,  is  the  question  raised  for  our  consideration,  on  a  motion 
for  a  new  trial. 

This  action,  it  is  to  be  observed,  is  not  an  action  against  tlie  defend* 
ant  for  maliciously,  and  without  any  reasonable  or  probable  cause, 
directing  bis  attorneys  to  give  the  notice  to  the  auctioneers;  under 
vhich  form  of  action,  the  defendant  would  have  been  held  liable  in 
damages  to  the  plaintiff,  if,  without  any  reasonable  cause,  but  fh>m 
over-precipitatioD,  or  unfounded  suspicion,  he  had  caused  such  notice 
to  be  given.  But  thia  is  an  action  for  a  tUsc  and  malicious  Uhd.  And 
the  qaeatioD  is,  whether  snch  actioa  is  maintainable  where  there  ia 
alb^ther  the  absence  of  any  malice  in  foct,  and  where  the  defendant, 
having  a  personal  interest  in  preventing  the  money  from  being  paid 
over  to  the  plaintifT,  did,  with  perfect  good  faith,  and  in  the  full  belief 
that  the  plaintiff  had  committed  an  act  of  bankruptcy,  direct  his  attor- 
neys to  give  such  notice  to  the  auctioneers. 

If  the  defendant  had  issued  a  fiat  in  bankruptcy  against  the  plaintiff, 

1  Only  tlie  opiDion  of  the  Chief  Jiutica  is  given.  CoLTtiAN  and  Erle,  JJ.,  con- 
ciin«d.    Cbesswzli,  J.,  dlaaeuted.  —  E!i>. 
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in  parsnance  of  his  notice,'  it  is  perTectly  clear  th&t  the  plaiiiUff  ooold 
not  have  aaed  him  in  an  action  of  slander  or  for  a  libel,  but  moat  have 
brought  his  action  for  malicionaly,  and  without  any  reasonable  or  pro- 
bable cause,  issuing  the  flat.  And  it  does  seem  slDguIar  that  a  previoiu 
notice,^  which  was  absolutely  necessary  to  protect  the  interest  of  the 
creditors  of  the  plaintiff  under  such  fiat,  should  be  sapposed  to  Ikll 
under  a  different  construction  of  law  from  the  issuing  of  the  fiat  itselC 
It  does,  indeed,  secni  to  be  part  and  parcel  of  the  same  transaclion.* 

But,  in  auj'  point  of  view,  this  caae  appears  to  me  h)  fall  within  tlie 
range  of  that  principle  by  which  a  communication  made,  by  a  person 
Immediately  concerned  in  interest,  in  the  subject-matter  to  whidi  it 
relates,  for  the  purpose  of  protecting  his  own  interest,  in  the  full  belief 
that  the  communication  is  true,  and  without  any  malicious  motive,  ii 
held  to  be  excused  from  responsibility  in  an  action  for  a  libel  Deluie; 
ti.  Jones,  M'DoDgall  v.  Claridge,*  and  Toogood  v.  Spyring,  appear  to 
me  to  be  authorities  which  (\illy  support  this  proposition.  In  the  last 
of  these  cases,  the  Judgment  Includes  ~  under  those  cases  in  whic^  the 
law  considers  the  occasion  to  prevent  the  inference  of  malice  whidi  it 
draws  f>om  unauthorized  communications  injurious  to  the  character  of 
another,  —  such  communications  aa  are  fairly  and  honestly  made  "  by 
a  person  In  the  conduct  of  his  own  affairs,  in  matters  where  his  inlenst 
is  concerned." 

It  appears  to  me  that  the  present  case  falls  strictly  within  the  prin- 
ciple so  laid  down,  in  the  soundness  and  propriety  of  which  princii^ 
I  entirely  agree ;  and,  consequently,  that  the  direction  of  the  learned 
Judge  was  incorrect,  and  that  the  rule  should  be  made  absolute.* 

>  The  noliue  under  the  itatnta.  ■  Tho  illaged  libel. 

*  Stent,  where  no  fiaL  *  1  Camp.  267. 

*  DeUuej  ir.  Jonea,  4  Eep.  191  (bat  Me  Ltjr  s.  Lkivhid,  1  A.  ft  E.  798);  Funnn 
v.  tyet,  S  B.  &  AL  642;  Coward  n.  WelliDgton,  TC.kP.  BSl;  Tcsdii  d.  Evaos,  ISA. 
fc  E.  733  [Kmblt);  WenmMi  c  Ash,  13  C.  B.  888  {icmble,  connnanicalion  to  oDniit- 
able  peraan) ;  Hanb;  t>.  Witt,  IS  C.  B.  1144;  Taylor  c  HavUns,  16  Q.  B.  SOS;  Aiuuii 
V.  Danun,  8  C.  B.  N.  S.  eB7 ;  Fonte  e.  Warren,  IS  C.  B.  N.  S.  SOS ;  Odd]'  p.  Puk^ 
4  F.  k  V.  lOOe  litmbU);  Cooka  n.  Wildea,  G  E.  A  B.  iZS;  Begina  v.  Peiry,  15  Coi 
C.  C.  160;  Bank  e.  Strong,  1  App.  Cos.  307;  Hunt  e.  Great  Co.,  'SI,  3  Q.  E  188; 
Baker  p.  Carriek  [ISM],  1  Q.  B.  8SS;  Hobba  v.  Bi7en,L.B.  S  Ir.  4W;  Lang  v.  GilbeR,  1 
A1L(N.B.)M«;  Oulef  e.  How,  9  Ala.  986;  Batter*aKh  v.  Conrow  (Del.  189S),  41  All.  R- 
SS;  Hetir7P.  Holwrl7(lDd.  Ap.  1BS8),  U  N.  E.  B.  4ST;  Nichola  w.  Eaton,  110  Ion,  Ht; 
CaJdwdl  V.  Storj,  lOT  Kv.  10;  Bajiett  v.  Hire,  4S  U.  An.  B04;  Dickinup  *.  Halhinf 
(La.  1909),  IS  So.  R.  136;  Baaler  *.  Jackson,  84  Hd.  AS9;  Brov  «.  Hathaway,  13  AJ].«t; 
Bacon  I.  Mich.  Co.,  SflHich.  166;  Howard  v.  Dickie,  ISO  Hich.  838;  Ata.Co.  p.  BRMke,  R 
Hiu.  igS;  Lovell  Co.  v.  Honghtun,  116  S.  T,  BBO;  Lent  p.  [Jndarhill,  U  K.  T.  Ap.  Dir. 
609;  RsTnotda  v.  rininben'  Aaa'o,  03  K.  Y.  Sup.  303;  Behee  e.  Ho.  Co.,  Tl  Tex.  Ot;  Hn. 
Co.  V.  Richmond,  T3  Tex.  MB;  Ho.  Co  s.  Behee  (Tex.  1891),  81  S.  W.  B.  S84;  HilltTf. 
AnnetroDg,  94  N.  Zeal.  M8  Aeeord.  —Ed. 
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LAWLESS  V.  THE  ANGLO-EGTPTIAN  COTTON  CO. 

Is  THE  Qceek'b  Bekch,  Febbcabt  11,  1869, 

[Rtpoitcd  in  Law  RtporU,  4  Queen'i  Bmeh,  26!.] 

Libel.  The  declaration  charged  that  the  defendants  falsely  and 
maliciously  ptiblisbed  of  the  plaintiff,  their  manager,  in  a  certain  report 
of  the  affairs  of  the  company,  these  words:  "  The  shareholders  will 
observe  that  there  is  a  charge  of  £1,306  Is.  7d.  for  deficiency  of  stock, 
which  the  manager  ia  responsible  for ;  his  accounts  as  snch  manager  in 
the  company  have  beeo  badly  kept,  and  have  been  rendered  to  us  very 
insularly." 

Plea :  Not  guilty.     Issue  thereon.* 

It  was  objected  od  behalf  of  the  defendants  that  there  was  no  evi- 
dence of  a  publication  of  the  libel,  and  that  it  was  a  privileged  com- 
manication.  The  Chief  Baron  overroled  the  objections,  but  reserved 
leave  to  the  defendants  to  move  to  enter  a  nonsuit  on  both  points. 
The  plaintiff  having  proved  his  special  dam^e,  the  jury  found  a  verdict 
for  £500. 

A  rale  having  been  obtained  to  enter  a  nonsnit  pursuant  to  the  leave 
reserved, 

Saiker,  Q.  C,  and  Oortt,  showed  cause. 

Manitty,  Q.  C.  {R.  C.  FUher  with  him),  in  support  of  the  rale. 

Hellor,  J.  I  am  of  opinion  that  the  rule  should  be  made  absolute 
to  enter  a  nonsuit  Had  I  been  able  to  perceive  that  any  substantdal 
injustice  might  have  been  done  by  sot  leaving  any  question  to  the  jury, 
I  should  have  been  disposed  to  send  the  case  down  for  a  new  trial. 
Bat  I  think  there  was  no  evidence  of  express  malice  which  ought  to 
have  been  left  to  the  Jury. 

Aa  I  understand  the  Eacts  of  the  case,  the  plaintiff  was  employed  a4 
the  agent  of  the  defendants  in  Egypt,  and  hia  transactions  were  neces> 
ARiily  brought  under  the  notice  of  tlie  auditors,  who  are  appointed  by 
Act  of  Parliament,  or  at  all  events  by  the  articles  of  aasociation  of  the 
company,  and  who  are  fit  persons  to  investigate  the  accounts  of  the  com- 
pany.^  The  auditors  considered  that  a  deflciency  in  the  stock  of  the 
company  was  owing  in  some  sense  to  the  plaintiff's  default,  and  they 
expressed  that  opinion  in  their  report.  It  seems  they  did  this  alter 
having  received  such  explanations  as  Mr.  Bell  could  offer,  but  it  must 
be  observed  that  those  explanations  were  offered  to  the  auditors  and 
not  to  the  directors.  What  (he  directors  did  waa  this,  in  their  report 
to  a  meeting  of  the  shareholders  they  appended  the  statement  which 
had  been  made  to  them  by  the  auditors.    There  is  nothing  whatever  to 

'  Tht  stateiuent  baa  iMan  oondniMd,  the  ficta  niffldenQj  appcMiog  in  the  opinioo 
fX  Hbllok,  i.  The  argiung&tt  of  coimael  and  tha  oonenrring  opinion  of  HAmrui,  J., 
■n  omittad. — Es. 
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abow  that  the  directors  bad  any  reason  to  doabt  the  tmth  of  that  state- 
ment, ADd  there  was  no  evidence  of  any  act  on  tbetr  part  from  which 
malice  conld  be  inferred,  and  therefore  I  think  the  Chief  Baron  wu 
right  in  not  putting  the  qaestion  of  malice  to  the  jnry.  As  to  the  ques- 
tion of  intrineic  or  extrinsic  evidence,  the  report  was  one  which  the 
directors  were  fully  warranted  in  believing  was  correct ',  and  there  is 
nothing  to  show  that  the  directors  acted  otherwise  than  bonafdem 
communicating  it  to  the  shareholders.  No  doubt  the  directors  are  to 
make  their  report  to  a  meeting  of  the  shareholders,  to  be  called  for 
that  purpose,  and  it  is  clear  that  those  who  are  absent  ate  boand  by 
the  acts  of  those  who  are  present,  but  the  absent  shareholders  are  inter- 
ested in  the  prosperity  or  adversity  of  the  company,  and  in  knowing 
all  the  circumstances  u[K>n  which  the  welfare  of  the  company  depends. 
It  seems  to  me,  therefore,  that  to  print  the  report  was  a  necessary  and 
reasonable  mode  of  commnnicating  it  to  all  the  shareholders,  who  must 
be  more  or  less  numerous. 

This  case  does  not  fol!  within  the  rule  in  Cooke  u,  Wildes.'  There 
the  question  of  malice  was  properly  left  to  the  Jury,  because  the  letter 
contained  defamatory  expressions  which  were  unnccessar}- ;  the  defend- 
ant was  not  content  with  stating  the  facta  that  he  bad  beard,  but  he 
made  a  calumnious  obsei'vation  of  his  own  and  put  a  gloss  on  the  plun- 
tiffe  conduct  which  was  libellous.  There  was  therefore  intrinsic  evi- 
dence of  malice,  and  that  the  defendant  had  not  acted  bona  Jide,  and 
these  questions  were  properly  left  to  the  Jury.  I  think  we  are  boand 
by  the  cases  of  Somerville  v.  Hawkins  and  Taylor  v.  Hawkins.*  Tbe 
principle  there  laid  down  is,  that  where  there  is  no  evidence  of  malice 
the  judge  ought  not  to  leave  any  question  to  the  Jurj'.  Here  I  think 
the  conduct  of  the  directors  negatives  malice  on  their  part,  and  it  is 
clear  that  they  acted  bona  fide.  I  think  we  should  be  going  against 
what  I  may  call  progress,  if  we  were  to  hold  that  tbe  deliver}-  of  tbe 
manuscript  of  the  report  to  the  printer,  for  the  purpose  of  having  it 
printed,  is  a  publication  which  prevents  the  communication  IVom  being 
privileged.  I  also  think  that  it  was  tbe  duty  of  the  directors  to  oonh 
mnnicate  the  report  not  only  to  tiie  shareholders  present  at  tbe  meet- 
ing, but  to  all  the  shareholders,  and  that  they  had  an  interest  in 
receiving  it  I  am  glad  that  Mr.  Holker  called  oar  attention  to  the 
American  authority,  for  it  supports  tbe  judgment  of  the  court.  In 
Philadelphia,  Wilmington,  and  Baltimore  Railroad  Company  v.  Qaigley' 
it  was  held  that  it  was  within  tbe  course  of  business  and  employment 
of  the  president  and  directors  for  them  to  investigate  the  condnct  o( 
their  officers  and  agents,  and  to  report  the  result  to  tbe  stockholders. 
It  was  also  held,  in  tbe  absence  of  malice  and  bad  faith,  that  the 
report  to  the  shareholders  was  privileged ;  therefore,  to  this  extent, 
that  case  appears  to  me  to  be  an  express  authority.     Bat,  independ- 

I  S  E.  &  a  3ZS ;  21  L.  J.  Q.  B.  367. 
«  16  Q.  B.  808  J  20  L.  J.  Q.  B.  818. 
■  21  Howard  (Bep.  Sup.  Conr^  U.  S.),  202. 
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ently  of  any  aatbority,  I  am  quite  prepared  to  hold  tbat  a  tK>mpaDy, 
having  a  great  number  of  shareholders  all  interested  in  knowing  how 
their  offlcera  conduct  themselves,  are  justified  in  making  a  commuuica- 
tioD  in  a  printed  report,  relating  to  the  conduct  of  their  officers,  to  all 
the  shareholders,  whether  present  or  absent,  if  the  communication  be 
made  without  malice  and  bona  fidt.  The  communication  in  this  case 
is  prima  faoie  privileged,  and  there  being  no  evidence  intrinsic  or 
extrinsic  of  malice,  that  question  was  ver>'  properly  not  left  to  the  jury. 
I  think  the  conclusion  at  which  the  Chief  Baron  arrived  at  nisi  priua 
without  hearing  any  argument  erroneous,  and  with  great  deference  to 
that  eminent  and  learned  judge,  I  am  of  opininion  this  rule  to  enter  a 
nonsuit  should  be  made  absolute.  Rvie  absolute} 


HANNAH  WILSON  PADMORE  v.   LAWRENCE. 

Im  the  Qdeeh's  Bekch,  J^ndart  18,  ISJO. 
[Beporttd  in  II  Adolphia  (r  ElU;  380.] 

Case  for  slander.  The  words  charged  to  have  been  spoken  by  the 
defendant  imputed  that  the  plaintiff  had  stolen  a  brooch  belonging  to 
the  defendant's  wife ;  and  they  were  said  to  have  been  uttered  in  a  dis- 
course,  &c.,  and  in  the  hearing  of  one  Jane  Cole  and  divers  <&c. 

Pleas.  1.  Not  guilty.  2.  A  traverse  of  part  of  the  inducement  not 
material  here. 

■  Barband  v.  Hoakhsn],  E  Esp.  100;  McDongall  ».  Clsridge,  1  Ctmp.  267;  Dnnniin 
V.  Bigg,  1  Camp.  liSi  n.;  Todd  r.  Uankina,  2  H.  A  R.  20,  S  C.  &  P.  8S;  Sbifdeyv. 
Todhuntar,  7  C.  &  P.  (180;  Hanii  v.  ThompMn,  13  C.  B.  338;  Mutlaod  v.  BibiiiwbU, 
3  F.  &  F.  633  i  SorU  >.  Diian.  i  V.  k  ¥.  250;  Cooki  v.  Wildet,  6  £.  ft  B.  328; 
Croft  r.  Stevens,  7  H.  &  N.  670;  Whitaly  v.  Adams,  IE  C.  B.  N.  S.  SS2;  Spill  b. 
Haule,  L.  B.  4  Ex.  232;  Unghton  d.  Biabop,  L.  R.  4  P.  C.  495;  Daries  v.  Soead,  L.  R. 
S  Q.  B.  808;  Waller  tr.  Lock,  7  Q.  B.  D.  819;  Cowleac.  Potts,  34  L.  J.  Q.  B.  247;  Qaarti 
Co.  V.  Beall,  20  Ch.  Div,  601;  Bovsl  Aquarinra  tj.  Pwtinsan,  '92,  1  Q.  B.  481;  Pittard 
V.  Oliver,  '92,  1  Q.  B.  474;  Phila.  Co.  v.  QDigley,  21  How.  202;  Bronghton  p.  McOmw, 
S9  F.  R.  672 ;  Haight  v.  Conell,  IE  Gonu.  74  ;  EtchLscia  t>.  PeTgwsoa,  fOa.  1892}  15 
S.  E.  R.  680 ;  Wbarton  v.  Wright,  30  111.  Ap.  S43 ;  Coombs  v.  Rose,  8  BlackT.  lEG ; 
Kirkpatrick  r.  Eagle  Lodge,  30  Kans.  384  ;  LyucH  e.  Febif^r,  89  La.  An.  336  ; 
Remington  t.  Congdon,  2  Pick.  310  ;  Bradley  o.  Heath,  12  Pick.  163  ;  Famsworth 
v.  Storra,  5  Cnsh.  412  ;  York  r.  Pease,  2  Gray.  2S2  ;  Oaaaett  e.  Gilb«il,  6  Gray,  94  ; 
Shorties  «.  Puker,  ISO  Hau.  991  ItmAU);  Hoirlaiid  t.  Flood,  160  Kan.  609;  Laudii  e. 
Campbell.TgHD.  439;  RotUolE  v.  Duakla,  53  N.  J.43S;  Jarviiv.  Hkthaway,  3  Jobaa.  180; 
O'DoDOghu*  «.  McGoTem,  13  Wend.  26;  StreeCy  v.  Wood,  IS  Baib.  105;  Foirlgs  v.  Bowen, 
BON.  T.SO;  Klinek  e.  ColbT,  46  K.  T.  4ST;  McEnight  v.  HaabroDck,  IT  R.  I.  TO;  Tilling- 
hast  V.  UeLeod,  IT  B.  L  908;  HoU  v.  Parwn*,  S3  Tex.  9;  Sbarlleff  g.  Stanna,  Bl  Tt.  501 
(itnMt)  Accord. 

See  alio  DickeMD  c.  Hilliard,  L.  B.  9  Ex.  79 ;  Lyman  v.  Oowlig,  L.  B.  6  Ir.  SS9,  where 
the  commQDiMtioD  wa«  made  to  DOiailabla  peraona.  —  Ed, 
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On  the  trial  before  Parke,  B.,  at  ttie  Hampshire  snmnier  aaBizes,  1838, 
it  appeared  that  the  plaintiff  had  called  at  the  defendant'B  boose,  ud 
that  aooQ  aOerrrards  the  brooch  wob  missed ;  that  defendant  then  went 
to  an  inn,  where  the  plaintiff  was,  and  stated  to  her  his  snspicions,  ia 
the  presence  of  a  third  person ;  and  that  the  plaintiff,  with  ber  own  con- 
currence,  was  afterwards  searched  by  Jane  Cole  and  another  female, 
who  were  called  in  for  the  pnrpoae,  and  to  whom  the  defendant  at  llie 
time  repeated  the  chai^.  The  brooch  was  not  foand  on  the  plaiotiff, 
but  was  afterwards  discovered  to  have  been  left  by  the  defendaiit'i 
wife  at  another  place.  The  defendant's  connsel  first  applied  for  a  dod- 
Buit,  which  the  learned  judge  refused.  The  defendant's  counsel  then,  in 
bis  address  to  the  Jury,  contended  that  the  words  were  spoken  witiioat 
malice,  under  circnmetances  which  privileged  them.  The  learned  jodge 
told  the  jury  that  the  verdict  must  be  for  the  plaintiff,  if  tbey  tboa|ht 
tliat  the  words  imputed  felony,  for  tiiat  it  was  clear  they  were  mt 
privileged.    Verdict  for  the  plaintiff. 

In  Michaelmas  term,  1838,  Erie  obtained  a  mle  for  a  new  trial,  on 
the  ground  of  miadirectjon. 

Crowder  and  Butt  now  showed  cause. 

Erie  and  Barstow,  contra.' 

Loan  Denham,  C.  J.  The  question  ought  to  have  gone  to  the  jury, 
whether  this  charge  was  made  bona  fide.  Unless  To<^;ood  v.  Sp^ng 
is  to  be  overruled,  it  is  clear  that  the  judge  was  not  warranted  in  with- 
drawing that  question  from  their  consideration. 

LrrrLKDALE,  J.  The  Jury  were  to  say  whetber  the  defendant  beliered 
that  the  brooch  was  stolen  by  the  plaintiff,  and  for  that  reason  cha^ 
her  with  having  stolen  it,  and  whether  his  language  was  stronger  Haa 
necessary,  or  whether  the  charge  was  made  before  more  persons  tlun 
was  necessary.     The  law  has  been  laid  down  so  over  and  over  again. 

CoLERinaE,  J,  For  the  sake  of  public  justice,  chaises  and  con- 
mnnications,  which  wonld  otherwise  be  sianderoas,  are  protected  if 
b<mafide  made  in  the  prosecution  of  an  inqniry  into  a  suspected  criow. 
Then  had  not  the  defendant  a  right  to  make  ont  that  case?  The  &cK 
were  for  the  jury.  It  is  argued  that  the  charge  ought  to  be  trtte,  or 
ought  to  be  mode  only  before  an  officer  of  Jnstlce.  But  tbe  exigeudea 
of  society  could  never  permit  such  a  restriction.  If  I  stop  a  party  ma- 
pected.  mnst  not  I  say  why  I  do  so?  Snppoeing  it  nnjuetiflable  to 
seareb  a  person  against  bis  wiH,  here  the  plt^ntiff  agreed  to  be  seorcbed. 
The  presence  of  other  parties  would  not  do  away  with  the  privilege. 
When  the  two  females  were  desired  to  make  the  search,  were  Uiey  not 
to  be  told  for  what  they  were  to  look?  The  question  was  deariyToc 
the  jury.  S^de  abtoiute} 

'  The  aigamentii  of  couQiel  are  omitted.  —  Bd. 

*  JoImBon  B.  £vHQ>,  S  Esp.  8S  ;  Fmrler  v.  Homer,  S  Cunp.  204 ;  Jonei  e.  naowi^ 
U  W.  R.  101 ;  Lightbodj  «.  GordoD,  S  Scotch  Btm.  Cm.  (4tli  Mrin)  9S4 ;  Dtk  k 
Karria,  lOB  Mua.  183  Aceord. 

See  to  the  laniG  effect  Crutmau  b.  Criatman,  SB  111.  App.  647  ;  H«iper  ■>.  Eup4 
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THOUAS   SUNDERLAND  HARRISON  v.  EDWIN  BUStt 

Ik  TBI  Quesk's  Bbmch,  Trimitt  Tebh,  ISHb.  \ 

lE^)mUd  in  S  EUU  ^  Blackburn,  344.] 

LoBD  Campbell,  C.  J.,  Id  this  term  (May  24th),  delivered  the  jadg- 
tnent  of  the  court.' 

This  was  an  action  for  a  libel,  tried  before  my  Brother  Crowder  at 
the  last  Salisbary  assizes.  The  defeodant  pleaded  not  gaOt;,  and  a 
jnstiBcation. 

It  appeared  that  Dr.  Harriaon,  the  plaintiff,  before  and  at  the  time 
when  tlie  cause  of  action  accmed,  was  a  Justice  of  peace  for  the  connty 
of  Somerset,  and  was  in  the  habit  of  acting  at  petty  sesaions  held  in  the 
borough  of  Frome.  In  the  month  of  October  last,  there  was  a  contested 
election,  for  a  member  to  represent  this  borough  in  Parliament  During 
the  election,  there  was  much  excitement ;  many  windows  were  broken 
b;  the  mob ;  and  there  were  dangerous  riots  in  the  streets.  The  de- 
fendant  was  an  elector  and  an  inhabitant  of  the  borough  ;  and,  after 
the  election  was  over,  he  and  several  hundred  other  inhabitants  of  the 
boroogb  prepared,  signed  and  transmitted  to  Viscount  Palmerston  a 
memorial  oomplaiuing  of  the  conduct  of  the  plaintiff  as  a  magistrate 
during  the  election,  imputing  to  him  that  be  bad  made  speeches  directly 
inciting  to  a  breach  of  the  peace ;  that,  after  reading  the  Riot  Act,  he 
had  sent  a  man  into  the  streets  armed  with  a  bladgeon,  and  ordered 
him  to  strike  any  person  he  might  meet,  indiscriminately  ;  and  that  he 
bad  himself  violently  struck  and  kicked  several  men  and  women.  The 
memorial  alleged  that  the  plaintiff  ought  not  to  be  allowed  to  remain  in 
her  Majesty's  commbsion  of  the  peace,  and  concluded  thus:  "  Your 
memorialists  therefore  earnestly  pray  that  your  Lordship  will  cause 
such  an  inquiry  to  be  made  into  the  conduct  of  the  said  Dr.  Harrison 
as  your  Lordship  may  think  fit ;  and  that,  on  the  allegations  contained 
in  the  memorial  being  duly  substantiated  and  verified,  your  Lordship 
will  feel  it  to  be  your  duty  to  recommend  to'  her  Majesty  that  the  said 
Dr.  Harrison  be  removed  ttom  the  commission  of  the  peace." 

The  memorial  being  produced,  and  evidence  given  that  it  was  signed 
by  the  defendant  and  transmitted  by  him  to  the  office  of  the  Secretary 
of  State,  the  pluntiff  appeared  as  a  witness  for  himself,  and  denied  tlie 
truth  of  the  criminatory  allegations  in  the  memorial.  He  was  followed 
by  other  witnesses  to  the  same  effect.  At  the  close  of  the  plaintiffs 
vase,  the  defendant's  connsel  applied  for  a  nonsuit,  which  the  learned 

10  Boah,  447  ;    Ciraei  v.  Wliitaker,  1SS  Hasa.  342 ;    Lallj  v.  Emeiy,  GB  Hon,  2S7. 
Compare  Hooper  n.  Truscott,  2  B.  N.  C.  467 ;  Harriion  v.  Fraser,  39  W.  B.  SC2.  —  So. 
1  Only  the  opinion  of  thecooit  iigivaa.  — Ed. 
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Judge  (we  thiDk  very  properly)  reftased  to  direct  Assuming  that  tbe 
occasion  of  presenting  tlte  memorial  prima  fade  repelled  tbe  inference 
of  malice  aneiDg  from  criminatory  matter  wbich  the  memorial  cod* 
tained,  that  this  cotnee  within  the  category  of  privileged  commooica- 
tions,  and  that,  in  the  absence  of  all  evidence  to  prove  express  malL'e, 
the  judge  would  have  been  Justified  in  directing  a  nonsuit,  cndence  luul 
been  given  that,  to  the  knowledge  of  tbe  defendant,  allegations  ooa- 
tained  in  the  memorial  were  false.  Here  was  evidence  of  expresi 
malice ;  and  a  question  of  fact  bad  arisen  for  the  decision  of  the  jair, 
whether  the  defendant  in  presenting  tbe  memorial  bad  acted  bonajidt 
or  maliciously. 

The  trial  proceeded ;  and  a  great  number  of  witnesses  were  calkd 
for  the  double  purpose  of  proving  the  jnstification,  or  at  all  eventa  of 
satisfying  the  jury  that  tbe  defendant  had  acted  bona  jide.  Some  p>n 
of  the  libel  was  left  uncovered  by  the  justification. 

The  learned  judge  said  that,  on  the  authority  of  Bli^  v.  Stort,'be 
should  rule  that  the  memorial  to  tbe  Secretary  of  State  was  not  a  priv- 
ileged communication,  but  would  reserve  leave  to  tbe  defendant  U>  move 
to  enter  a  verdict  for  him,  if  tbe  jury  found  bonaji^.  On  this  point, 
be  desired  them  to  consider  "  whether  the  memorial  was  got  op  and 
signed  by  defendant  honestly  for  the  purpose  which  is  stated  in  it,  or 
whether  the  defendant  bad  any  by-motive?  If  they  found  bonajida  « 
no^  they  would  assess  damages ;  but  tbese  would  vary  as  they  thoaght 
defendant  was  actuated  more  or  less  by  any  malicious  feeling.  If  he 
acted  altogether  bona  fide,  damages  would  be  very  considerably  modi- 
fied." The  jury  found  a  verdict  for  the  plaintiff,  damages  20».,  saying: 
"  We  consider  it  a  bona  fide  memorial," 

A  rule  has  been  obtained  to  enter  a  verdict  for  the  defendant;  and 
this,  we  think,  ought  to  be  made  absolute. 

During  the  argument,  a  legal  canon  was  propounded  for  our  guidance 
by  the  plaintilTs  counsel ;  and  this  we  are  willing  to  adopt,  as  we  tbink 
that  it  is  supported  by  the  principles  and  authorities  upon  wbich  tlie 
doctrine  of  privileged  communications  rests.  "  A  comraunicatioQ  mndt 
b<ma  jide  upon  any  subject-matter  in  which  tbe  party  comniunicatiDj 
baa  an  interest,  or  in  reference  to  which  he  has  a  duty,  is  privileged,  il 
made  to  a  person  having  k  corresponding  interest  or  dut>/,  althougb  it 
contain  criminatory  matter  which,  withont  this  privilege,  would  b> 
slanderous  and  actionable."  In  the  present  case,  little  need  be  said  to 
show  that  the  communicator  bad  both  an  interest  and  a  duty  m  tiie 
subject-matter  of  the  communication.  Assuming  that  Dr.  Harrison 
bad  misconducted  himself  as  a  magistrate  in  the  manner  alleged,  ail 
the  electors  and  inhabitants  of  Frome  had  suffered  a  grievance  bj 
a  magistrate  having  fomented  the  riot  instead  of  quelling  it,  and  bar- 
ing endangered  instead  of  protecting  life  and  property  within  the  bor- 
ough.    They  have  an  interest  that  they  may  not  longer  remain  snbjeiA 

1  10  Q.  B.  8BB. 
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to  the  Jurisdiction  of  s,  magistrate  who  so  violates  the  law.  Agsin,  if 
Dr.  Hairiaon  Lad  so  misconducted  htQuelf  as  a  mt^istrate,  be  had  com- 
mitted an  oSlBDce ;  and  it  was  the  dutj/  of  those  who  witnessed  it  to  try 
by  all  reasonable  means  in  their  power  that  it  should  be  inquued  into 
and  punished.  "Duty,"  in  the  proposed  canon,  cannot  be  confined  to 
legal  duties  which  may  be  enforced  by  iadictment  action,  or  mandamus, 
but  must  include  moral  and  social  duties  of  imperfect  obligalioo.  One 
mode  of  proceeding  for  this  offence  would  liave  been  by  applying  to  us 
for  a  ciiminal  information,  and  seeking  to  have  the  offender  punished 
by  fine  and  imprisonment.  But  another,  which,  though  milder,  may  be 
more  effectual,  is  to  try  by  lawful  and  constitutional  means  to  have  the 
offender  removed  from  his  office,  without  calling  down  upon  him  the 
sentence  of  a  criminal  conrL  In  this  land  of  law  and  liberty,  all  who 
are  aggrieved  may  seek  redress  ;  and  the  alleged  misconduct  of  any  who 
are  clothed  with  public  authority  may  be  braught  to  the  notice  of  those 
who  have  the  power  and  the  duty  to  inquire  into  it,  and  to  take  steps 
which  may  prevent  the  repetition  of  iL 

But  it  was  hardly  contended  tbut  this  memorial  would  not  have  been 
.  a  privileged  communication  if  it  liad  been  addressed  to  a  public  fbnc- 
tionary  possessing  the  direct  power  of  removing  a  magistrate  fVom  the 
commission  of  the  peace.  The  great  sti-css  of  the  argnment  for  the 
plaintiff  has  been,  that  the  defendant  and  his  co-memorialista  mistooic 
their  course ;  that  they  ought  to  have  addressed  the  memorial  to  the 
Keeper  of  the  Great  Seal ;  and  that,  by  addressing  it,  although  with 
good  faith  and  according  to  the  advice  they  received  from  the  Under- 
secretary of  State,  to  Lord  Palmerston,  who  could  not  proprio  vigore 
dismiss  a  magistrate  from  the  commission  of  the  peace,  they  are 
liable  to  this  action,  and  might  be  convicted  as  libellers. 

We  think  that  we  are  not  called  upon  at  present  to  decide  how  far  an 
honest  mistake  in  seeking  redress  subjects  a  person  to  civil  or  criminal 
responsibility ;  and  we  give  no  opinion  on  ttie  question  whether  action 
or  indictment  could  be  maintained  against  individuals  living  under  the 
jurisdiction  of  a  county  court  judge  in  the  county  palatine  of  Lancaster, 
who  should  bonajide  present  a  criminatory  memorial  against  him  to  the 
Lord  High  Cbancellor,  praying  for  his  removal,  instead  of  presenting  it 
to  the  Chancellor  of  the  Duchy  of  Lancaster,  in  whom,  and  in  whom 
alone,  the  power  of  removing  him  is  vested  ; '  or  how  it  would  be  if  a 
gentleman,  asked  by  letter  for  the  character  of  a  servant,  should  bona 
fide  write  an  answer  stating  acts  of  dishoneatj'  and  immorality  com- 
mitted by  the  servant,  and  by  mistake  address  it  to  another  person  dif- 
ferent fVom  the  inquirer,  although  of  the  same  name. 

Afler  great  deliberation  which  we  have  bestowed  upon  the  subject  out 
of  respeet  for  the  authority  of  Blagg  v.  Sturt,*  we  are  of  opinion  that  the 
defendant  fell  into  no  mistake  whatever  in  the  course  which  he  adopted, 

1  Stat  0  &  10  Tict  ».  9S,  c.  IS.    Sea  ExparU  Bamilui;,  18  Q.  B.  17S. 
*  10  Q.  a  BBS. 
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and  that,  altliou^  be  might  hare  addreSBed  the  memorial  to  the  Lmd 
Chancellor,  in  wLich  case  it  certainly  would  have  been  privU^ed,  it  is 
eqnaUy  privileged  being  addressed  to  the  Secrstaiy  of  State.* 

BvU  aiuoita^^ 


PROCTOR  V.  WEBSTER. 

In  the  Qdebm's  Bench  Bivibiom,  Notexbeb  21,  1S85. 

[Seporttd  in  Law  Beportt,  IQ  Qfttat'i  Bench  Dtvuton,  IIS.] 

MonoH  to  enter  judgment  for  the  defendant  on  the  gronnd  that  tiie 
libel  for  which  the  action  was  brought  was  published  on  a  privileged 
occasion. 

At  the  trial  before  Denmac,  J.,  at  the  Nottingham  Winter  Asaizes, 
1885,  it  appeared  that  the  plaintiff  was  sanitary  inspector  of  the  boroogfa 
of  Newark  under  the  Contagious  Diseases  (Animals)  Act,  1878,  41  & 
42  Vict  c.  74,  s.  42,  and  the  libel  was  contained  in  a  letter  written  by 
the  defendant  and  addressed  to  "The  Lords  of  Her  Majesty's  Most 
Honorable  Privy  CoundL"  This  letter  charged  the  plaintiff  irilti 
irregularities  in  the  exerdse  of  bis  office,  and  with  taking  a  bribe  fron 
the  owner  of  sheep  which  had  been  condemned  as  diseased. 

It  was  objected  that  the  occasion  upon  which  the  libel  was  publidied 
made  it  absolutely  privileged,  bat  the  learned  judge  admitted  evidence 
of  express  malice  and  left  the  case  to  the  jury,  who  found  a  verdict 
for  the  plaintiff,  damages  £850. 

i7^  M.  Etherington  Smith,  for  the  defendant.* 

Pollock,  B.  I  am  of  opinion  that  there  was  no  misdirection.  The 
qnestion  of  law  whiub  has  been  raised  is  one  of  some  interest,  now  dut 

1  Tha  reet  of  the  opinloii,  reUtdng  to  the  nature  of  the  ofBce  of  8eci«tBt7  of  Stiti, 
is  omittad.  —  Ed. 

9  BUke  B.  Pilfold,  1  U.  &  Bob.  19S  ;  Woodward  v.  lender,  5  C.  &  P.  248  ;  JuM 
V.  Boston,  2  C.  &  E.  4  ;  Spickman  n.  Gibiie;,  Odgen,  Lib.  k  SI.  (Sd  ed.)  226  ;  Beatnn 
().3kene,GH.  AN.  83S  ;  Hartv.  yonOumpacli,  L.R.  4  P.  0. 4sa ;  SUnton  ■>.  Andnn, 
6  Up.  C*ii.  Q.  B.  0.  S.  211  ;  Corbett  o.  JmIuod,  1  Up.  Can.  Q.  B.  128;  Kogeis  v.  Sfd- 
ding,  1  Up.  Can.  Q.  B.  268  ;  Kalutjn  v.UoBean,  13  Up.  Can.  Q.  R  G34  ;  BeU  «.  Fuh^ 
10  Ir.  C.  L.  R,  27fl  {lemble)  ;  Wbita  b.  Nichols,  3  How.  2M  ;  Vogel  o.  Grnai.  110  U.  S. 
811  ;  Peano  v.  Brower,  72  Qa.  24S  ;  Yoong  v.  Richaidson,  4  111.  Ap.  S64 ;  Bsinbo*  n 
BeniOD,  Tl  Iowa,  101;  Eabb  e.  Tnvetyaa  (La.  190S),  4T  So.  B.  49fi;  Bodwsll  v.  Osgood,  1 
Pick,  are;  Wiemia  v.  Uabce,  4G  Uich.  tH;  Greanvood  x.  Cobbe?,  38  Nab.  44S;  SUU 
n.  Bumfaam,  9  N.  H.  S4;  Tbom  r.  Blonchaid,  C  Johm.  608;  Tandenaa  v.  llct^vgor,  U 
Wend.  MS;  Howard  v.  Tbompaon,  31  Wend.  319;  HaliUad  v.  Nelnon,  S4  Wend.  )U; 
Decker  r.  Gaj-lord,  3B  Han,  £B4;  Woodi  <r.  Wlman,  139  N.  T.  445,  4T  Hno,  MS;  Cook  t. 
Hill,  3  Sandf,  341;  Tbd  Wfck  <r.  Anpinwall,  11  H.  7.190;  Haiwood'e.  EaMh,  STh-liC. 
fl6S;  Logan  v.  Hodgei,  IM  VS.  Ca.  38;  Graj  *.  Fentland,  3  8.  &  R.  llj  Kent  (.  Bongini, 
16  R.  I.  TS;  Reid  v.  Delorme,  2  Btot.  76;  Harria  v.  Huntington,  8  T^ler,  ISS  Acairi. 
—  Ed. 
)  The  argnment  lor  the  defendant  la  omittad.  —  Ed. 
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so  many  pabUc  cdOcera  are  liable  to  be  removed  by  the  Privj  Council 
under  the  powers  wtUch  that  important  body  possesses,  not  only  by 
the  common  law,  but  by  nnmerouB  Acts  of  Parliament.  The  Privy 
CoDDcil  might  no  doubt  have  directed  an  inqoiiy  into  the  conduct  of 
the  defendant,  an  inquiry  which  would  have  been  in  the  nature  of  a 
Judicial  proceeding,  and  it  is  argued  that  a  complaint  made  to  them  ia 
absolutely  priTileged  even  when  there  is  proof  of  express  malice,  in  the 
same  manner  as  a  statement  made  during  proceedings  in  one  of  the  reg- 
ular Coarts  of  Justice.  It  is  nnneoessary  to  inquire  into  the  nature  of  the 
functions  which  the  Privy  Conncil  exercise  under  41  &  42  Vict.  c.  74, 
B.  42,  &nd  how  far  their  powers  under  this  Act  differ  from  those  of  the 
ordinary  constitutional  body,  for  it  cannot  be  pretended  that  on  the 
present  occasioD  they  were  exerdslng  judicial  fnactions. 

Id  Lake  v.  Elog'  the  libel  waa  addressed  to  a  committee  appointed 
by  the  Honse  of  Commons  to  hold  an  inquiry  and  take  evidence,  and 
this  committee  exercised  Judicial  dudes  in  the  same  manner  as  the 
ordinary  parliamentary  committees.  In  Hare  and  Melter's  Case  *  ttte 
proceeding  was  also  judicial,  for  the  jurisdiction  of  the  Court  of  Chanceiy 
was  then  not  so  clearly  defined  as  it  is  now,  and  all  petitions  for  relief 
in  equity  were  addressed  to  the  sovereign  generally.  Apart  fYom  judi- 
cial proceedings  there  is  a  class  of  cases  where  complaints  have  been 
made  to  high  offlcers  of  state,  and  in  which  it  has  been  held  that  state- 
ments made  in  such  complaints  are  privileged,  in  tiie  same  manner  aa 
statements  by  masters  relating  to  their  servants.  '  In  none  of  these 
cases  has  it  been  suggested  that  there  is  any  such  absolute  privit^e  as 
that  contended  for. 

As  to  the  other  point,  I  tiunk  the  evidence  of  express  maltoe  was 
sufficient 

Hasibtt,  J.,  concurred.  JudgmerU /or  the  plaintiff.* 

1  1  Wma.  Sannd.  120, 189.  ■  8  Loan.  188. 

*  Dickson  «.  Wilton,  1  F.  &  F.  119 ;  Woodi  v.  Wimui,  123  S.  Y.  U6  Aixord, 
—Ed. 


.y  Google 


.CHUS   ti.   AFFLECK.  [cHiP.  HL 


SECTION  Vn.  (continued.) 

(e)   CoMMmilCATlOH  NADB   Df  THE  iMnBXST  OF  THK  RSCIPlKn. 

CHILD  V.   AFFLECK,  and  "Wife. 

In  the  Kinq's  Bench,  Mat  13,  1829. 

[Btported  in  9  Bamewali  ^  Crtuwell,  403.] 

Cabs  for  a  libel.  I^a,  the  general-tssne.  At  the  trial  before  Lord 
Tenterden,  C.  J.,  at  the  Westminster  sittiDgs  after  Hilarr  tem,  it 
appeared  in  evidence  that  the  plaintiff  had  been  in  the  service  of  the 
defendants,  Mrs.  Affleck  having  before  ehe  hired  her  made  inqalriesof 
two  persons,  who  gave  her  a  good  character.  The  pliuntiff  remuned 
in  that  service  a  few  months,  and  was  aftei-wards  hired  by  another  per- 
son, who  wrote  to  Mrs.  Affleck  for  her  character,  and  received  the  fol- 
lowing answer,  which  was  tiie  alleged  lil>el :  "  Mrs.  A.'b  complimeati  to 
Mrs.  S.,  and  is  sorry  that  in  reply  to  her  inquiries  respecting  E.  Clulil, 
nothing  can  be  in  jastice  said  in  her  favor.  She  lived  with  Hra.  A. 
but  for  a  few  weelcs,  in  which  short  time  she  frequently  conducted  her- 
self disgracef\illy ;  and  Mrs.  A.  is  coucemed  to  add  she  has,  since  her 
dismissal,  been  credibly  informed  she  has  been  and  now  is  a  piostitole 
in  Bury."  In  consequence  of  this  letter  the  plaintiff  was  dumissed 
ftom  her  situation.  It  further  appeared  that  after  that  letter  was 
written,  Mrs.  Affleck  went  to  the  persons  who  had  recommended  the 
plaintiff  to  her,  and  mode  a  fiimllar  statement  lo  them.  Upon  thiieri- 
dence  it  was  contended,  for  the  defendants,  that  there  was  no  proof  of 
malice,  and  that  consequently  the  plaintiff  must  he  nonsuited.  Oe 
the  other  hand,  it  was  urged  that  Mrs.  Affleck's  statement  of  whit  the 
plaintiff's  conduct  had  been  after  she  left  her  service  was  not  privilege^ 
and  that,  at  all  events,  that  part  of  the  letter  and  the  statement  that  she 
voluntarily  made  to  other  persons,  and  not  in  answer  to  any  inqniries, 
were  evidence  of  malice.  Lord  Tenterden,  C.  J.,  was  of  opinion  thit 
the  latter  part  of  the  letter  was  privileged,  and  that  the  other  commuiii. 
cations  being  made  to  persons  who  had  recommended  the  plainti^  were 
not  evidence  of  malice,  and  he  directed  a  nonsuit 
F.  Kdly  now  moved  for  a  rule  nisi  for  a  new  trial' 
Parke,  J.  The  rule  laid  down  by  Lord  Mansfield,  in  Edmoiwa 
v.  Stevenson,^  has  been  followed  ever  since.  It  is,  that  in  an  action  for 
defamation  in  giving  a  character  of  a  servant,  "  the  gist  of  it  must  be 
malice,  which  is  not  implied  froia  Hm  occasion  of  speaking,  but  shoiild 

*  Tha  •Tgumeot  for  the  plaintiff  and  tlw  ajniuoni  of  Loan  TairraaDiK,  C 1-, 
Baylbv,  and  Lfitledalb,  JJ.,  h«  omitted.  —  Ed. 

*  Bull.  N.  P.  8. 
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be  directly  proved."  The  qoestion  then  is,  whether  the  pUintief  in  this 
case  adduced  evidence,  wliicti,  if  laid  before  a  jury,  could  properly  lead 
them  to  find  express  malice.  That  does  not  appear  npon  the  face  of 
the  letter.  Prima  facie  it  is  fair,  and  undoubtedly  a  person  asked  as 
to  the  character  of  a  servant  may  commnnicate  all  that  is  stated  in  that 
letter.  Independently  of  the  letter,  there  was  no  evidence  except  of 
the  two  persons  that  had  recommended  the  plaintiff.  The  communica- 
tion to  them,  therefore,  was  not  officious,  and  Mrs.  Affleck  was  justified 
in  making  it  In  Rogers  v.  Clifton,^  evidence  of  the  g;ood  condact  of  the 
ser\-antw&8  given,  and  the  communication  also  appeared  to  be  officious. 
In  Blackburn  v.  Blackburn,'  the  occasion  of  writing  the  alleged  libel  did 
not  distinctly  appear,  it  was  therefore  properly  left  to  the  Jury  to  say, 
whether  it  was  confidential  and  privileged  or  not,  and  they  found  that 
it  was  not  Here  the  letter  was  undoubtedly  prima  fade  privileged, 
the  plaintiff,  therefore,  was  bound  to  prove  express  malice  in  order  to 
take  away  the  privilege.  Rule  refuBSd.* 

>  3  B.  &  P.  CS7.  14  Bing.  365. 

*  Servant  Caau.—  EdmoDSOD  e.  St«T«DMD,  Bull.  N.  P.  S  ;  Wcathenton  i>.  H&wldiu, 
1  T.  R.  110;  Rogers  v.  Clifton,  S  B.  ft  P.  5S7i  PattisoD  v.  Jones,  B  B.  &  C.  C7B;  Gard- 
ner V.  SkJe,  13  Q.  B.  7S6;  Hurdoch  v.  Funduklian,  2  T.  L.  S.  614  (reveniiig  s.  c. 
2T.  h.  B..  m)  Accord. 

Commerciai  Agtney  Caaa.  —  Lemay  v.  ChBmlierUio,  10  Out  Mflj  Todd  v.  Dan,  12 
Ont.  791;  Erber  v.  Dun,  1-2  Fed.  Rep.  628;  Johnson  b.  BnuJstraet  Co..  77  0*.  172; 
PoUukf  V.  Miachenar,  SI  Mich.  2S0;  mtcbell  d.  BradatreetCa,  (Mo.  1898) 22 3. W.  R. 
368,  T!4;  King  *.  Pitlerxin,  19  N.  J.  41T;  Tarlnr  <r.  Ctauicta,  8  N.  T.  4S3;  SnnderUn  v. 
Bridslreet,  M  N.  Y,  188;  Bndstreet  Co.  f.  Gill,'73  Texu,  IIB  Accord. 

Ibcialosh  v.  Don  [1908J,  A.  C.  390  Contra. 

But  infonnation  given  to  penons  h&ving  no  interest  in  the  mercantile  standing  of 
the  pluDtifT —  for  example,  reports  sent  by  a  commercial  agency  to  its  subscribers  gener. 
ally  — is  not  prJTileged,  Erber  v.  Dun,  12  Fed.  Rep.  626;  Truaaell  o.  Scarlett,  18  Fed. 
liep.  214  (criticisiui;  Brardaley  v.  Tappan,  5  Blatcbford,  497);  Locke  t>.  Bradstreet 
Co.,  22  Fed.  Rep,  771;  PoUiukyti.  Mincboner,  31  Mich.  280;  Onnsby  p.  Donglasa,  37 
N.  Y.  477;  State  a.  Lonsdale,  4S  Wis.  348. 

For  other  cases  of  commnnications  priTJl^fed  becMUM  mads  in  answer  to  proper 
inqairies,  see  Cockayne  v.  Hodgkinaon,  6  CAP.  643;  Storey  o.  ChaUand,  8  C.  &  P. 
234;  Kine  o.  Sewell,  3  M.  *  W,  287;  Hopwood  ».  Thorn,  3  C.  B.  298;  Robshan  v. 
Smith,  38  L.  T.  Rep.  423;  Weldonit.  Winalow,  Odgers,  Lib.  A  SI.  (2ded.)210;  Zuck- 
erman  v.  Sonnenachein,  62  111.  115;  Atwill  v.  Mackintosh,  120  Msas.  177;  Howland  v._ 
Blake  Co.,  168  Masa.  613;  Fahr  p.  Hayes,  60  N.  J.  275;  Posnett  tj.  Marble,  S2  Vt. 
481;  Rude  t.  Ka^  79  Wis.  321. 

AViu^inry  ^eZofioiLf.  — Communications  made  in  the  line  of  a  baainess  duty,  for 
example,  by  an  agent  or  emplDyee  to  bis  principal  or  employer  are  priTileged.  Wright 
».Woodgat6,  2  C.  M.  4  K.  573;  ScarU  o.  Diion.  4  F.  i  F.  260;  Staco  o.  Griffith, 
L  R.  2  P.  C.  420;  Hume  v.  Marshall,  42  J.  P.  136;  Washburn  «.  Cooke,  3  Den.  110; 
Leiris  V,  Chapman,  IS  N.  Y.  369. 

FamSg  Silaiunu.  —  A  bonafiU  commnnication  by  a  brother  to  bis  sister  rfdecting  on 
the  character  of  her  suitor  is  privileged.  Anon.  2  Smitb,  4,  cited;  Adams  v.  Coleridge, 
1  T.  L.  R.  4.  So  is  a  similar  communication  by  a  son-in-law  to  bis  mother-in-law. 
Todd  0.  Hawkins,  2  U.  &  P,ob.  20,  S  C.  &  P.  8S,  s.  o.  —  En. 
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Is  THE   COXMOK  PLEAS,   JaMUABT  31,    1646. 
[Btported  in  S  Comnun  Batch  Rtportt,  569.] 

TiNDAL,  C.  J.*  This  was  an  actioa  upon  the  case  for  the  publication 
of  a  false  and  malicioos  libel,  in  the  form  of  a  letter  written  by  oue  John 
Cass,  the  first  mate  of  a  ship  called  The  England,  to  the  defend&nt; 
the  letter  stating  that  the  plaintiff,  who  was  the  captain  of  tbe  ship, 
and  then  in  command  of  her,  bad  been  in  a  state  of  constant  drunken- 
ness during  part  of  the  voj'age,  whereby  the  ship  and  crev  had  been 
exposed  to  continual  danger ;  and  the  publication  by  the  defendant 
was,  the  communication  by  htm  of  this  letter  to  the  owner  of  the  ship, 
by  reason  whereof  —  which  was  tbe  social  damage  allied  in  the 
declaration  —  the  plaintiff  was  dismissed  fh>m  the  ship,  and  lost  lua 
employment. 

The  defendant  pleaded  —  first,  not  guilty ;  secondly,  that  the  cbai|e> 
made  by  the  mate  against  the  plaintiff  in  his  letter,  were  true;  and, 
lastly,  that  tbe  shipowner  did  not  dismiss  the  captain  by  reason,  and  in 
cwnsequence,  of  the  communication  of  the  letter  to  him. 

Upon  tbe  last  two  issues  a  verdict  was  found  for  the  plaintiff;  bat, 
npon  the  first  issue,  for  tbe  defejidant 

I  told  the  jury  at  the  trial,  that  the  occasion  and  circumstances  under 
wbicb  tbe  communication  of  this  letter  took  place,  were  such,  as,  in  m; 
opinion,  to  fiimish  a  legal  excuse  for  making  the  communication ;  and 
that  the  inference  of  malice,  —  which  tbe  law  prima  fade  draws  from 
the  bare  act  of  publishing  any  statements  &lse  in  fact,  ccHitaining  matter 
to  the  reproach  and  prejudice  of  another,  —  was  thereby  rebutted ;  and 
that  tbe  plaintiff,  to  entitle  himself  to  a  verdict,  must  show  malice  in 
fact :  concluding  by  telling  them  that  thej'  should  find  their  verdict  fix 
the  defendant,  if  they  thought  the  communication  was  atrictly  honest 
on  bis  part,  and  made  solely  in  the  execution  of  what  he  believed  to  be 
a  duty ;  but,  for  tbe  plaintiff,  if  they  tliought  the  communication  wu 
made  from  any  indirect  motive  whatever,  or  fh>m  any  malice  agunit 
the  plaintiff.  And  the  only  question  now  before  us,  is,  whether,  upon 
tbe  evidence  given  at  the  trial,  such  direction  was  right. 

There  was  no  evidence  whatever  that  the  defendant  was  actuated  by 
any  sinister  motive  in  communicating  the  letter  to  Mr.  Ward,  the  ship- 
owner :  on  the  contrary,  all  the  evidence  went  to  prove  that  what  he 
did  he  did  under  the  Aill  belief  that  he  was  performing  a  duty,  however 
mistaken  he  might  be  as  to  the  existence  of  such  duty,  or  in  his  mode 
of  performing  it.  The  writer  of  the  letter  was  no  stranger  to  tJie 
defendant :  on  the  contrary-,  both  were  proved  to  have  been  on  terms 

'  Only  tluB  opinion  and  the  diwentiiig  opinion  of  Crksswsll,  J. ,  are  giFen.  Eeu, 
J.,  concnrred  with  the  Lord  Chief  JustLue;  Coltman',  J.,  agreed  with  CREsan-BU,  I 
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of  friendship  with  each  other  for  some  years ;  and,  from  tbe  tenor  of 
the  letter  itself,  it  must  be  inferred  the  defendant  was  a  person  upon 
whose  Judgment  the  writer  of  the  letter  placed  great  reliance,  the  letter 
Itself  being  written  for  the  professed  purpose  of  obtaining  his  advice 
how  to  act,  under  a  very  pressing  difficulty.  The  letter  was  framed  in 
very  artful  terms,  snch  as  were  calculated  to  induoe  the  most  wary  and 
prudent  man  (knowing  the  wnter)  to  place  reliance  on  Ae  truth  of  its 
det^ls :  and  there  can  be  no  doubt  but  that  the  defendant  did  in  fact 
thoroughly  believe  the  contents  to  be  true,  amongst  other  things,  that 
the  ship,  of  which  Mr.  Ward  was  the  owner,  and  the  crew  and  cargo 
on  board  the  same,  had  been  exposed  to  very  imminent  risk,  by  the 
continued  intoxication  of  the  captain  on  the  voyage  from  the  French 
coast  to  Llanelly,  where  the  ship  then  was,  and  that  the  voyage  to  the 
Eastern  Seas,  for  which  the  sliip  was  chartered,  would  be  continually 
exposed  to  the  same  hazard,  if  the  vessel  should  continue  under  his 
command.  In  this  state  of  facts,  after  the  letter  had  been  a  few  days 
in  his  hands,  the  defendant  considered  it  to  be  his  duty  to  communicate 
its  contents  to  Mr.  Ward,  whose  interests  were  so  nearly  concerned  in 
the  information ;  not  communicating  it  to  the  public,  but  to  Mr.  Ward ; 
and  not  accompanying  such  disclosure  with  any  directions  or  advice, 
but  merely  putting  him  iu  possession  of  the  facts  stated  in  the  letter, 
that  he  might  be  in  a  condition  to  investigate  the  truth,  and  take  snch 
steps  as  prudence  and  Justice  to  tbe  parties  concerned  required ;  in 
making  which  disclosure  he  did  not  act  hastily  or  unadvisedly,  but  con- 
sulted two  persons  well  qualified  to  give  good  advice  on  snch  an  emer- 
gency—  the  one,  an  Elder  Brother  oF  the  Trinity  Honse  —  the  other, 
one  of  the  most  eminent  ship-owners  in  London  r  in  conformity  with 
whose  advice  he  gave  up  the  letter  to  the  owner  of  the  ship.  At  the 
same  time,  if  the  defendant  took  a  course  which  was  not  Justifiable  in 
point  of  law,  although  it  proceeded  from  an  error  in  judgment  only, 
not  of  intention,  still  it  is  undoubtedly  he,  and  not  tlie  plaiutitf,  who 
must  suffer  for  such  error. 

The  only  question  is,  whether  the  case  does  or  does  not  fall  within 
the  principle,  well  recognized  and  established  in  the  law,  relating  to 
privileged  or  confidential  communications ;  and,  in  determining  this 
qnestion,  two  points  may,  as  I  conceive,  be  considered  as  settled  — 
first,  that  if  the  defendant  had  had  any  personal  interest  in  the  subject- 
matter  to  which  the  letter  related,  as,  if  he  had  been  a  part-owner  of 
the  ship,  or  an  underwriter  on  the  ship,  or  had  had  any  property  on 
board,  the  communication  of  snch  a  letter  to  Mr.  Ward  would  hare 
fallen  clearly  within  the  rule  relating  to  excusable  publications  —  and, 
secondly,  that  if  the  danger  disclosed  by  the  letter,  either  to  the  ship 
or  tbe  cargo,  or  tbe  ship's  company,  had  been  so  immediate  as  that  tlie 
disclosure  to  the  shipowner  was  necessary  to  avert  such  danger,  then, 
upon  the  ground  of  social  duty,  by  which  every  man  is  bound  to  bis 
neighbor,  the  defendant  would  have  been  not  only  Justified  in  making 
t!ie  disdosnre,  but  would  have  been  bound  to  make  it.     A  man  who 
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received  a  letter  Informlag  him  that  his  neighbor's  house  wodM  )» 
plundered  or  burnt  on  the  night  foUowing  by  A.  and  B.,  and  which  he 
himself  believed,  and  had  reason  to  believe,  to  be  true,  would  be  jotti- 
fied  in  showing  that  letter  to  the  owner  of  the  house,  though  it  should 
turn  out  to  be  a  false  aocnsation  of  A.  and  B.  The  question  before  as 
appears,  therefore,  to  be  narrowed  to  the  consideration  of  the  facts 
which  bear  upoo  these  two  particular  qualiflcatious  and  restrictioQS  of 
the  general  principle. 

As  to  the  first,  I  do  not  Snd  the  rule  of  law  is  so  narrowed  and 
restricted  by  any  authority,  that  a  person  haviDg  information  materially 
affecting  the  interests  of  anoHier,  and  honestly  communicating  it,  in 
the  full  belief,  aud  with  reasonable  grounds  for  the  belief,  that  it  is 
true,  will  not  be  excused,  though  he  bas  no  personal  interest  in  tlie 
subject-matter.  Such  a  restriction  would  surely  operate  as  a  great 
restraint  upon  the  performance  of  the  various  social  duties  by  which 
men  are  bound  to  each  other,  and  by  which  society  is  kept  up.  In 
Pattison  v.  Jones,'  the  defendant,  who  had  discharged  the  plaintiff  IVom 
his  service,  wrote  a  letter  to  the  person  who  was  about  to  engage  him, 
unsolicited ;  he  was  therefore  a  volunteer  in  the  matter ;  and  might  Ik 
considered  as  a  stranger,  having  no  interest  in  the  business;  but, 
neither  at  the  trial,  nor  on  the  motion  before  the  court,  was  it  sn^esled 
that  the  letter  was,  on  that  account,  an  unprivileged  oommunicatioD ; 
but  it  was  left  to  the  jnry  to  say  whether  the  communication  was  honest 
or  malicious.  Again,  in  Child  v.  Affleck  and  Wife,  the  statement,  b; 
the  former  mistress,  of  the  conduct  of  her  servant,  not  only  during  her 
service,  but  after  she  had  lefl  it,  was  held  to  be  privileged.  The  rale 
appears  to  have  been  correctly  laid  down  by  the  Court  of  Exchequer, 
that,  "  if  fairly  warranted  by  any  reasonable  occasion  or  exigency,  aod 
honestly  made,  such  communications  are  protected,  for  the  common 
convenience  and  welfare  of  society ;  and  the  law  has  not  restricted  the 
right  to  make  them,  within  any  narrow  limits."  '  In  the  present  case, 
the  defendant  stood  in  a  different  situation  from  any  other  person ;  be 
was  the  only  person  in  the  world  who  had  received  the  letter,  or  was 
acquainted  with  the  information  contained  in  it.  He  cannot,  therefore, 
properly  be  treated  as  a  complete  stranger  to  the  subject-matter  of 
inquiry,  even  if  the  rule  excluded  strangers  Irom  the  privilege. 

Upon  the  second  ground  of  qualification  —  was  the  danger  sufll- 
mently  imminent  to  Justify  the  communication  —  it  is  true,  that  the  letter, 
which  came  to  the  defendant's  hands  about  the  I4th  of  December,  con- 
tMus  within  it  the  information  that  the  ship  cannot  get  out  of  harbor 
before  the  end  of  the  month.  It  was  lu^ed  that  the  defendant,  instead 
of  communicating  the  letter  to  the  owner,  mi^t  have  insUtnted  some 
inquiry  himself.  But  it  is  to  be  observed  that  every  day  the  ship 
remained  under  the  command  of  such  a  person  as  the  plaintiff  was  de- 
KTibed  to  be,  the  ship  and  crew  continued  exposed  to  hazard,  thoogh 

t  8  a  &  C.  678.  *  1  C.  U.  &  B.  131. 
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not  BO  great  hazard  as  when  at  aea ;  not  to  mentioQ  the  immediate 
injury  to  tbe  shipowner  which  muet  necessarily  follow  trom  want  of 
discipline  of  the  crew,  aad  the  bad  example  of  such  a  master.  And, 
after  all,  it  would  be  too  much  to  eay,  that,  even  if  the  thing  had  t>een 
practicable,  any  duty  was  cast  upon  the  defendant,  to  lay  out  his  time 
or  money  in  the  investigation  of  the  charge. 

Upon  the  consideration  of  the  case,  I  think  it  was  the-  duty  of  the 
defendant  not  to  keep  the  knowledge  he  gained  by  thia  letter  himself, 
and  thereby  make  himself  responsible,  in  conscience,  if  his  neglect  of 
the  warnings  of  the  letter  brought  destruction  upon  the  ship  or  crew  — 
that  a  prudent  and  reaaonable  man  would  have  done  the  same ;  that  the 
disclosure  was  made,  not  publicly,  but  privately  to  tbe  owner,  that  is, 
to  the  person  who  of  all  the  world  was  the  beat  qualified,  both  from  hia 
interest  in  the  subject-matter,  and  his  knowledge  of  his  own  o£Scera,  to 
form  the  most  Just  conclnsioD  as  to  its  truth,  and  to  adopt  the  most 
proper  and  effective  measures  to  avert  the  danger;  after  which  dis- 
closure, not  the  defeudant,  but  the  owner,  betiame  liable  to  the  plaintiff, 
if  the  owner  took  steps  which  were  not  JnstiQable ;  as,  by  unjustly  dis- 
missing  him  from  his  employment,  If  the  letter  was  untrue.  And,  as 
all  this  was  done  with  entire  honesty  of  purpose,  and  in  the  full  belief 
of  the  truth  of  the  information,  —  and  that,  a  reasonable  belief,  —  I 
am  still  of  the  same  opinion  which  I  entertained  at  the  trial,  that  this 
case  ranges  itself  within  the  pale  of  privileged  communication,  and  that 
the  action  is  not  maintainable. 

I  therefore  think  the  mle  for  setting  aside  the  verdict  and  for  a  new 
trial,  should  be  diacliai^d. 

Cresswell,  J.  I  cannot^  without  much  regret,  express  an  opinion 
in  this  case  at  variance  with  that  which  b  entertained  by  my  lord  and 
one  of  my  learned  brothers.  But,  having  given  full  consideration  to 
the  arguments  urged  at  the  bar,  and  the  cases  cited,  and  not  being  able 
to  shake  off  the  impression  which  they  made  in  favor  of  the  plaintiff,  I 
am  bound  to  act  upon  the  opinion  that  I  have  formed.  I  will  not  repeat 
the  facts  of  the  case,  which  have  been  already  stated,  but  proceed 
shortly  to  explain  tbe  grounds  upon  which  my  opinion  rests. 

There  is  no  doubt  that  the  letter  published  by  the  defendant  of  tbe 
plaintiff,  was  defamatory ;  and  tbe  truth  of  its  contents  could  not  be 
proved.  The  plaintiff  was,  therefore,  entitled  to  maintain  an  action 
^^inst  the  publisher  of  that  letter,  unless  the  occasion  on  which  it  was 
published  made  the  publication  of  such  letter  a  lawAil  act,  as  far  as  tiie 
plaintiff  was  concerned,  if  done  in  good  faith,  and  without  actual  malice. 
To  sustain  an  action  for  a  libel  or  slander,  the  plaintiff  must  show 
that  it  was  malicious ;  but  every  unauthorized  publication  of  defama- 
tory matter  is,  in  point  of  law,  to  be  considered  aa  malicious.  The  law, 
kowever,  on  a  principle  of  policy  and  convenience,  authorizes  many 
communications,  although  they  affect  the  characters  of  individuals;  and 
I  take  it  to  be  a  question  of  law,  whether  the  communication  is  author* 
bed  or  not.    If  it  be  authorized,  the  legal  presumption  of  malice  arising 
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from  the  nouitliorized  publication  of  defamatoij  matter,  fiuls,  and  Ibe 
pIfUDtiff,  to  saBbun  hii  action,  must  prove  actual  malice,  or,  as  it  ii 
QBUall;  expressed,  malice  in  fact.  In  the  present  case,  the  exiatence 
of  malice  in  fact  was  negatived  by  the  Jury ;  and  if  my  lord  was  right 
in  telling  them,  that,  in  the  absence  of  malice  in  fact,  the  pablication 
of  the  letter  was  privileged,  this  rule  should  be  discharged.  It  tbeifr 
fore  becomea  nenessary  to  inquire  within  what  limits  and  boandari«( 
the  law  authorizes  the  publication  of  defamatorj'  matter.  Perhiq»  the 
beat  description  of  those  limits  and  lionndaries  Uiat  can  be  g^vea  in 
few  words,  is  to  be  found  In  the  judgment  of  Parke,  B.,  in  Toogood  v. 
Spyring:  "The  law  considers  sucb  publication  as  malicioua,  Dnlea 
it  is  fairly  made  by  a  person  in  the  diechat^  of  some  public  or  priTate 
duty,  whether  legal  or  moral,  or  in  tlie  conduct  of  hie  own  affain  in 
matters  where  hia  interest  is  concerned."  It  was  not  contended  in  thii 
case  that  any  legal  duty  bound  the  defendant  to  communicate  to  the 
shipowner  the  contents  of  the  letter  he  had  received,  nor  was  the  com- 
munication made  in  the  conduct  of  his  own  affairs,  nor  was  his  interest 
ooncemed :  the  authority  for  the  publication,  if  any,  must  therefore  be 
deiived  fh>m  some  moral  duty,  public  or  private,  which  it  waa  incom- 
bent  upon  him  to  discharge.  I  think  it  impossible  to  say  that  the 
defendant  was  called  upon  by  anypufiZic  duty  to  moke  the  comntunici- 
lion ;  neither  his  own  situation  nor  that  of  any  of  the  parties  conoemed, 
nor  the  interests  at  stake,  were  such  aa  to  affect  the  public  weal.  "Wai 
there  then  aay private  duty?  There  was  no  relation  of  principal  and 
agent  between  the  shipowner  and  the  defendant,  nor  was  any  trust  or 
confidence  reposed  by  the  former  in  the  latter ;  there  was  no  relation- 
Bhip  or  intimacy  between  them ;  no  inquiries  had  been  made ;  the; 
were,  until  the  time  in  question,  strangers :  the  duty,  if  it  existed  at 
all  as  between  them,  most,  therefore,  have  arisen  from  the  mere  at- 
onmstance  of  their  being  fellow-enbjects  of  the  realm.  But-  the  same 
relation  existed  between  the  defendant  and  Hie  plaintiff  If  Uie  prcqy 
perty  of  the  shipowner  on  the  one  band  was  at  stake,  the  character  of 
the  captain  was  at  stake  on  the  other  ^  and  I  cannot  but  think  that  the 
moral  duty  not  to  publish  of  the  latter  defamatory  matter  which  he  did 
not  know  to  be  true,  was  quite  as  strong  as  the  duty  to  communicate 
to  the  shipowner  that  which  he  believed  to  be  true.  Was,  then,  the 
defendant  bound  by  any  moral  duty  towards  the  writer  of  the  letter,  to 
make  the  communication?  Surely  not  If  the  captain  had  misoon- 
ducted  himself,  the  mate  was  capable  of  observing  it,  and  was  as  capable 
of  oommunicating  it  to  the  owner  as  to  the  defendant  The  crew  were, 
In  like  manner,  capable  of  observing  and  acting  for  themselves.  The 
mate  (if  he  really  believed  that  which  he  wrote  to  be  true)  might, 
Indeed,  be  under  a  moral  dnty  to  communicate  it  to  his  owner :  but  the 
defendant  had  no  right  to  take  that  vicarious  duty  upon  himself:  he 
was  not  requested  by  the  mate  to  do  so,  but  was,  on  the  contrary, 
•njoioed  not  to  make  the  cotnmnnication. 
1  will  not  attempt  to  oomment  upon  the  very  numerous  cases  ttiat 
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were  quoted  at  the  bar  on  the  one  elde  and  on  the  other,  bnt  will  advert 
to  one  or  two  which  tend  to  explain  the  term  "  moral  duty,"  and  see 
whether  it  haa  ever  beeo  held  to  authorize  the  publication  or  defamatory 
matter  nnder  Glrcumetances  similar  to  those  which  exist  in  the  preeent 
case.  In  Bromaf^ee.  Prosser,  Bayley,  J.,  in  his  very  elaborate  Judg- 
ment, speaks  of  slander  as  ^^  prima  fada  excusable  on  account  of  the 
cause  of  speaking  or  writing  it,  in  the  case  of  servants'  characters,  con- 
fidential  advice,  or  communications  to  those  who  ask  it  or  have  a  right 
to  expect  it."  With  regard  to  the  cbaractera  of  serrants  and  agents,  it 
is  so  manifestly  for  the  advantage  of  society  that  those  who  are  about 
to  employ  tbem  should  be  enabled  to  learn  what  their  previous  conduct 
has  been,  that  it  may  be  well  deemed  the  moral  duty  of  former  em- 
ployers to  answer  inquiries  to  the  best  of  their  belief.  But,  according 
to  the  opinion  of  the  same  learned  Judge,  intimated  in  Pattison  v. 
Jones,'  it  is  necessary  that  inquiry  should  be  made,  in  order  to  render 
lawful  the  communication  of  defamatoiy  matter,  although  he  was  also  of 
opinion  that  such  inquiry  may  be  invited  by  the  former  master.  And 
in  Kogers  v.  Clifton,  Chambre,  J.,  quoted  a  similar  opinion  of  Lord 
Mansfield's,  expressed  in  Lowry  v.  Aikenhead.' 

It  was  contended  during  the  argument  of  this  esse,  that  the  protec- 
tion given  to  masters  when  speaking  of  the  conduct  of  servants,  was 
more  extensive,  and  applied  also  to  communicatioBS  made  to  former 
employers ;  and  Child  v.  Affleck  was  mentioned  as  an  instance.  But 
the  communication  to  the  former  master  was  not  made  a  ground  of 
action  in  that  case,  and  was  introduced  only  as  evidence  that  the  state* 
ment  made  in  answer  to  the  inquiry  of  the  new  master  was  malicious. 
The  same  observation  applies  to  Rogers  v.  Clifton ;  and  it  may  be 
collected  from  that  report  that  Chambre,  J.,  was  of  opinion,  that,  where 
statements  are  made  which  arc  not  in  answer  to  inquiries,  the  defendant 
must  plead,  and  prove,  a  Justification. 

Again,  where  a  party  asks  advice  or  information  upon  a  subject  on 
which  he  is  interested ;  or  where  the  relative  position  of  two  parties 
is  such  that  the  one  has  a  right  to  expect  confidential  information  and 
advice  fi-om  the  other ;  it  may  be  a  moral  duty  b>  answer  such  inquiries 
and  give  such  information  and  advice ;  and  the  statements  made  may 
be  rendered  lawful  by  the  occasion,  although  deEamatory  of  some  third 
person,  as  in  Dunman  v.  Big^ '  and  Todd  v.  Hawkins.* 

Two  cases —  Herver  v.  Dowson*  and  Cleaver  e.  Sarrande,  reported 
in  M'Dongallff.  Claridge' — were  quoted  as  authorities  for  giving  a  more 
extended  meaning  to  the  term  "  moral  duty,"  and  making  it  include  all 
cases  where  one  man  had  information,  which,  if  true,  it  would  be  im- 
portant for  another  to  know.  But  the  notes  of  those  cases  are  very 
short:  in  the  former  the  precise  circumstances  nnder  which  the  state- 
ment was  made  —  see  King  v.  Watts,^  that  such  a  statement  made 

1  8  B.  *  C.  678.  '  Mich.  8  G.  8,  8  B.  4  P,  69*. 

•  1  Cwnph.  266.  •  2  M.  4  Koh.  20,  8  C.  ft  P.  81 

•  BnU.  N.  P.  S.  *  1  Cainpb.  298.  ''  8  C.  &  P.  Oil. 
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toUhout  inquiry  is  not  lawful — and  in  the  tatter,  the  position  of  the 
defendant  with  reference  to  the  Bishop  of  Durham)  to  whom  it  wu 
made,  aro  left  unexplained.  I  cannot,  therefore,  consider  Uwin  u 
satisfactory  authorities  for  the  position  to  establish  which  they  were 
qaoted :  and,  in  the  absence  of  any  clear  and  precise  authority  in  favor 
of  it,  I  cannot  persuade  myself  that  it  is  correct,  as,  if  established  at 
all,  it  must  be  at  the  expense  of  another  moral  duty,  viz.  not  to  publish 
defamatory  matter  unless  you  knovi  it  to  be  true. 

I  For  these  reasons,  I  am  of  opinion,  that  the  rule  for  a  new  trial 
should  be  made  absolute. 

The  court  being  thus  divided  in  opinion,  tiie  rule  for  a  new  trial  fell 
to  the  ground,  and  the  defendant  retained  his  verdict.* 


BENNETT  v.  DEACON. 

In  the  Cohuok  Fleas,  Mat  5,  1846. 

{Btporitd  in  S  Conaum  Book  EeporU,  GS8.] 

Cask,  for  shiuder  of  the  plaintiff  In  his  trade. 

The  defendant  pleaded  not  guilty ;  whereupon  issue  was  Joined. 

The  cause  was  tried  before  Coltman,  J.  The  plaintiff  is  a  wheel- 
Wright,  carrying  on  business  in  the  Waudsworth  Road,  near  the  termi- 
Dus  of  the  ijouth -western  Railway.  The  defendant  is  a  timber-desW 
and  builder  in  the  same  neighborhood.  On  the  8th  of  October  last, 
one  William  Clark,  a  timber-dealer  who  resided  at  Chiddingfold,  in 
Surrey,  having  brought  up  a  quantity  of  ash  timber  by  the  railway, 
entered  into  a  treaty  for  the  sale  of  it  to  the  plaintiff  on  the  9th  ot 
October.  Before  the  sale  had  been  finally  agreed  upon,  the  defendaot, 
meeting  Clark  in  the  road,  inquired  of  him  if  he  had  sold  his  timber 
yet;  to  which  Clark  answered,  "I  believe  I  have:  Bennett  is  going 
to  have  it."  The  defendant  then  asked,  "  Are  you  going  to  have  ready 
money  for  it?"  To  this  Clark  answered,  "I  am  going  to  have  half 
ready  money,  and  the  other  at  a  month's  credit ; "  adding  that  he  vu 

'  "  ir  it  had  been  necessaiy,  I  should  have  been  fully  pieptred  to  go  tbe  «lK4t 
length  of  tb«  doctrine  laid  down  by  Tindal,  C.  J.,  in  the  case  of  Coxhead  o.  Richiidi.' 
per  Wiu.Ks,  J.,  in  Amann  ir,  DHmm,  8  C.  B.  N.  S.  682,  BOB.  Blaokburk,  J.,  in 
Daviesf.  Snead,  L.  R.  5  Q.  B,  605,  611,  and  Likdlet,  J.,  in  Stuart  o.  B«U, 'SI,  2Q. 
B.  341,  317,  expressed  aimilar  approval  of  the  opinion  of  Tindal,  C.  J. 

Vanspike  v.  Cleyson,  Cro.  El.  541;  Peacoclt  o.  Reynell,  2  Br.  k  Gold.  161,  16  G 
B.  N.  S.  (IB.  cited,  a.  o.  ;  Herrer  o.  Dowwn,  Bull.  N.  P.  8 ;  Cleaver  e.  Samnde, 
1  Camp.  268,  cited ;  Picton  n.  Jacltman,  4  G.  &  P.  257;  Diion  v.  Smith,  29  L.  J. 
Bi.  126,  126  :  Maatew  e.  Bui^eaa,  3  T.  L.  B.  66  ;  Stoart  n.  Ball,  '91,  2  Q.  B.  841 ; 
Hart  p.  Hoed,  1  B.  Mon.  166  ;  Tresh  r.  Cutter,  73  Md.  87;  Noonan  v.  Orton,  32  Wit 
106  Accord, 

Cockajn  v.  HuEchinaon,  6  C.  &  P.  543  {amiU);  Eing  v.  Watts,  S  C.  &  P.  91*; 
Brown  p.  VanDaman  (Wis.  1893),  55  N.  W.  B.  18!  CoiUra.  —Ed. 
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going  to  get  the  timber  drawn  from  the  railway  to  Bennett's  jard,  in 
order  to  avoid  demurrage.  The  defendant  then  remarked :  "  If  you 
draw  it  down  to  Bennett's  yard,  you'll  lose  it ;  for,  he  owes  me  about 
£25,  and  I  am  going  to  arrest  him  next  week  for  my  money,  and  youi 
timber  will  help  to  pay  my  debt."  In  coneequence  of  this  statement 
Clark  declined  to  sell  the  timber  in  question  to  the  ptaintiO'. 

The  learned  judge  thought  that,  though  the  communication  might 
have  been  privileged  if  bonajide  made  in  answer  to  inquiries  addressed 
to  the  defendant  as  to  the  credit  and  circumstances  of  the  plaintiff,  yet, 
inasmuch  as  he  had  volunteered  the  information,  the  case  did  not  fall 
within  the  exception  to  the  general  role. 

The  jury  leturned  a  verdict  for  the  plaintiff,  damages  40«. 

ByUa^  Serjt.',  in  the  course  of  the  term,  obtained  a  rule  nwi  for  a  new 
trial,  ou  the  ground  of  misdirection. 

Talfourd,  Serjt.,  now  showed  cause, 

TiNDAL,  C.  J.  I  am  unable  to  distinguish  the  case  Id  principle  from 
Coxhcad  v.  Bicbards ;  and  I  see  no  reason  at  present  to  idter  the 
opinion  I  there  expressed.  It  seems  to  me  that  the  communication  in 
question,  Laving  been  made  bona  fide  to  Clark  in  the  ordinary  course 
of,  and  in  relation  to,  his  business,  was  privileged,  and  that  the  rule 
should  be  made  absolute. 

CoLTUAN,  J.,  and  Cresswell,  J.,  differed  fVom  Tikdaj.,  C.  J.,  and 
adhered  to  the  opinions  given  by  them  in  Cozhead  v.  Richards. 

Erlg,  J.,  concurred  with  the  Chief  Justice. 

The  court  being  equally  divided  in  opinion,  the  verdict  to  stand. 


"THE  COUNT  JOANNES"  v.   JOSEPH  L.  BENNETT. 

Im  the  Supbehb  Judicial  Coukt,  Hassachusbtis,  Oceobeb,  1862. 

[Rtparltd  in  5  AUm,  169.] 

ToBT  brought  on  the  12th  of  Jane,  1860,  in  the  name  of  "The 
Count  Joannes  (bom  '  George  Jones,')  "  for  two  libels  npon  him  con- 
tained in  letters  to  a  woman  to  whom  he  was  then  a  suitor,  and  was 
afterwards  married,  endeavoring  to  dissuade  her  from  entering  into  the 
marri^e. 

At  the  trial  in  this  court,  before  Merrick,  J.,  it  appeared  that  the 
defendant  had  for  several  years  held  the  relation  of  pastor  to  the  par- 
ents of  the  woman,  as  members  of  his-  church,  and  to  the  daughter,  as 
a  member  of  his  choir ;  and  there  was  evidence  tending  to  show  that 
he  was  on  the  most  intimate  terms  of  fViendship  with  the  parents,  and 
that,  on  the  18th  of  May,  1860,  being  on  a  visit  from  his  present  resi- 
dence in  Lockport,  New  York,  he  called  npon  the  father  at  his  place  of 


.y  Google 


532  ■^"        "THE   COUNT  JOANNES "  V.   BENNBTT.  f CHAP.  m. 

business  in  Bostod,  and  wa9  urged  by  htm  to  accompaay  him  to  his  nA^ 
deuce  in  South  Boston,  the  father  statdng  that  tmth  he  and  his  wiTe  were 
in  great  distress  of  mind  and  anxiety  about  their  daughter,  and  that  ther 
feared  she  would  engage  herself  in  marriage  to  the  plaintifi'.  On  llieir 
way  to  South  Boston,  the  father  stated  to  the  defendant  what  lie  uid 
his  wife  had  heard  and  apprehended  about  the  plaintiff,  and  their  newi 
vith  regard  to  his  being  an  unaaitable  match  for  their  daughter,  who, 
with  a  young  child  by  a  former  husband,  was  living  with  tfaeni.  On 
reaching  the  hoase,  it  was  found  that  the  daughter  had  gone  oat;  snd 
it  was  then  arranged  that  the  defendant  should  write  a  letter,  and  ma- 
terials for  that  purpose  were  furnished,  and  the  letter  set  forth  in  the 
first  count  *  was  written,  addressed  to  the  daughter,  and  left  open 
and  unsealed  with  the  mother,  after  the  principal  portion  of  it  had  been 
read  aloud  at  the  tea-table  in  the  presence  of  the  parents  and  a  confi- 
dential friend  of  the  family.  On  leaving,  the  defendant  was  further 
requested  to  do  what  he  thought  best  to  induce  the  daughter  to  breit 
up  the  match. 

The  Judge  ruled  that  the  letter  was  not  a  privileged  commanicata'on; 
and  a  verdict  was  returned  for  the  pli^ntiff.  The  defendant  all^ 
exceptions. 

6f.  W.  Warrm,  for  the  defendant 

The  plaintiff,  pro  se. 

BioELOw,  C-  J.  The  doctrine,  that  the  cause  or  occasion  of  a  pobll- 
cation  of  defamatorj'  matter  may  afford  a  sufflcient  justiflcstion  in  an 
action  for  damages,  has  been  stated  in  the  form  of  a  legal  rule  or  canon, 
which  has  been  sanctioned  by  high  judicial  authority.  The  statement 
is  this :  A  communication  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference  to  vrhich 
he  has  a  duty  to  perform,  is  privileged,  if  made  to  a  person  having  s 
corresponding  interest  or  duty,  although  it  contains  defamatory  mat^ 
ter,  which  without  sut^h  privilege  would  be  libellous  and  actionable.  It 
would  be  difficult  to  state  the  result  of  judicial  decisions  on  this  sub- 
ject, and  of  the  principleB  on  which  they  rest,  in  a  more  concise,  accu- 
rate and  intelligible  form.  Harrison  v.  Bush,  Gassett  v.  Gilbert,' 
and  cases  cited.  It  seems  to  us  very  clear  that  the  defendant  in  tha 
present  case  fails  lo  show  any  facts  or  circumstances  in  his  own  rela- 
tion to  the  parties,  or  in  the  motives  or  inducements  by  which  he  was 
led  to  write  the  letter  set  out  in  the  first  count  of  the  declaration,  whicb 
bring  the  publication  within  the  first  branch  of  this  rule.  He  certainly 
had  no  interest  of  his  own  to  serve  or  protect  in  making  a  communica- 
tion concerning  the  character,  occupation  and  conduct  of  the  plaintiff, 
containing  defamatory  or  libellous  matter.  It  does  not  appear  that 
the  proposed  marriage  which  the  letter  written  by  the  defendant  was 
intended  to  discountenance  and  prevent,  could  in  any  way  interfere 
with  or  disturb  his  personal  or  social  relations.    It  did  not  even  in* 

1  Oul;  what  rel&tet  to  this  count  Is  gfvon.  — Ed.  *  fl  Gib;,  it. 
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Tolve  anj*  sacrifice  or  his  feelings  or  injury  to  his  affections.  The  per- 
son to  whom  the  letter  was  addressed  was  not  connected  with  him  by 
the  ties  of  consaDgainity  or  kindred.  It  is  not  shown  that  he  had  any 
peculiar  interest  in  her  welfare.  Under  such  ci  ream  stances,  wittaont 
indicating  the  state  of  facta  which  might  afford  a  justification  for  the 
□He  of  defamatory  words,  it  is  plain  that  tlie  defendant  held  no  such 
relation  towards  the  parties  as  to  give  him  any  interest  in  the  subject- 
matter  to  which  his  communication  concerning  the  plaintiff  related, 
Todd  V.  Hawkins.'  No  doubt,  he  acted  from  laudable  motives  in 
writing  it.  But  these  do  not  of  themselves  afford  a  i^al  Justifica- 
tion for  holding  up  the  character  of  a  person  to  contempt  and  ridi- 
cule. Good  intentions  do  not  furnish  a  valid  excuse  for  violating 
another's  rights,  or  give  impunity  to  those  who  cast  uujust  imputa- 
tions on  private  character. 

It  is  equally  clear  that  the  defendant  did  not  write  and  publish  the 
alleged  liliellous  commnnicadona  in  the  exercise  of  any  legal  or  moral 
duty.  He  stood  in  no  sucli  relation  towards  the  parties  as  to  confer 
on  him  a  right  or  impose  on  him  an  obligation  to  write  a  letter  contain- 
ing calumnious  statements  concerning  the  plaintiff's  character.  What- 
ever may  be  the  rule  which  would  have  been  applicable  under  similar 
circumstances  while  he  retained  his  relation  of  religious  teacher  and 
pastor  towards  the  person  to  whom  this  letter  in  queBtion  was  ad- 
dressed, and  towards  her  parents,  he  certainly  had  no  duty  resting 
Qpon  him  after  that  relation  had  terminated.  He  then  stood  in  no 
other  attitude  towards  the  parties  than  as  a  friend.  His  duty  to  ren- 
der them  a  service  was  no  greater  or  man  obligatory  than  was  his 
duty  to  ref^n  ftom  ottering  and  publishing  slanderous  or  libelbus 
statements  concerning  another.  It  is  obvious  tliat  if  anch  commnoi- 
cations  could  be  protected  merely  on  the  ground  that  the  party  mak- 
ing them  held  friendly  relations  with  those  to  whom  they  were  written 
or  spoken,  a  wide  door  would  be  left  opeu  by  which  indiscriminate 
aspersion  of  private  character  could  escape  with  impuuity.  Indeed,  it 
would  rarely  be  difficult  for  a  party  to  shelter  himself  from  the  conse- 
quences of  uttering  or  publishing  a  slander  or  libel  under  a  privil^e 
which  could  be  readily  made  to  embrace  almost  every  species  of  com- 
municatJOD.  The  law  does  not.  tolerate  any  such  license  of  speech  or 
pen.  The  duty  of  avoiding  the  use  of  defamatory  words  cannot  be  set 
aside  except  when  it  is  essential  to  the  protection  of  some  substantial 
private  interest,  or  to  the  discbarge  of  some  other  paramount  and 
nrgent  duty.  It  seems  to  us,  therefore,  that  on  the  question  of  Justi- 
fication set  up  by  the  defendant  under  a  supposed  privilege  which 
authorized  him  to  write  the  letter  set  out  in  the  first  count,  the  instnio< 
tions  of  the  court  were  correct* 

1  3  H.  A  Rob.  20;  s.  0.  8  C.  »  P.  8S. 

*  Ereb*  v.  Olivor,  0  Ony,  2SS;  Bjrun  *.  Collins,  111  N.  Y.  143  (Danvoktb,  i., 
dUaentiDg)  Aceard. 

Anon.,  IS  C.  K  N.  3.  110  (cited) ;  Adcoclc  b.  Manb,  S  ItmL  340  Cimtra.  —  Ed. 
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MIBA  BEALS  t- .  AUGUSTIN  THOMPSON  akd  Oibkbs. 
Im  the  Suprehe  Judicial  Codrt,  Massachtsetts,  Juke  20,  1889; 

[Reported  in  149  MatsacAatetts  EeporU,  405.] 

Tort  for  a  libel  contaiDcd  id  lettere  written  bj-  the  defendant  to  Uie 
plaintiff's  tmaband,  and  charging  her  with  having  been  guiltj  or  dis- 
honorable conduct,  deception,  and  ingratitade  and  dishonest;  towards 
the  defendant,  whereby  she  lost  the  comfort  and  societj  of  her  husband, 
who  refused  to  live  longer  with  her.' 

The  Jury  returned  a  verdict  for  the  plaintieT  in  the  som  of  t30,00D{ 
and  the  defendant  alleged  exceptions. 

Jf  L.  Sunt,  for  the  defendant. 

Ji.  M.  JHorae,  Jr.  {F.  A.  Dearliom  with  him),  for  the  plaintiff. 

Field,  J.  The  exceptiona  also  state,  that  the  court  refused  "to 
instruct  the  Jury  that  each  of  the  letters  mentioned  in  plaintiflTB  decUn- 
tioD  was  a  privileged  communication,  and  that  this  action  could  not 
therefore  be  maintained,"  and  "instructed  the  jury  that  no  privilege 
was  shown."  No  facts  are  recited  in  the  bill  of  exceptions  which  tend 
to  show  that  the  occasion  was  privileged,  i-zcept  such  as  may  be  in- 
ferred from  the  relation  of  the  parties  to  each  other,  and  from  the  con- 
tenta  of  the  letters.  Taking  the  cose  most  favorably  for  the  defendaoC, 
it  is  that  the  plaintiff  owed  a  debt  to  the  defendant  for  money  lent  to 
her  before  her  marriage,  which,  after  her  marriage  with  a  rich  man,  sbe 
revised  to  pay,  under  circumstances  which  showed  ingratitude  od  bee 
part,  and  that  the  defendant  wrote  a  letter  to  the  husband  defamator; 
of  the  plaintiff,  for  the  purpose  of  compelling  him  or  her  to  pay  Um 
debt  This  is  not  a  lawful  method  of  collecting  a  debt,  or  of  compelling 
another  person  than  the  debtor  to  pay  it  The  defendant  owed  no  duty 
to  the  husband  to  inform  him  of  the  bad  conduct  of  his  wife  before  her 
marriage,  and  the  husband  was  under  no  obligation  to  pay  the  debtt 
of  his  wife  contracted  before  her  marriage.  There  is  no  evidence  tliit 
the  defendant  in  sending  the  letter  to  the  husband  was  acting  in  the 
discharge  of  any  duty,  social,  moral,  or  legal.  The  ruling  was  ri^t 
Gassett  v.  Gilbert,'  Krcbs  v.  Oliver,*  Joannes  «.  Bennett,  Shurtleff  v. 
Parker,*  White  v.  NichoUs.*  .Eecepd'on*  overruied.* 

'  The  statement  of  the  ease  bw  been  condenaed.  —  Ed.  '6  Gt»y,  94. 

■  IS  Graj,  236.  *  130  Miss.  293.  *  3  How.  S6S. 

•  In  Simmonds  o.  Dunne,  Ir.  R.  6  C.  L.  858;  Ober  b.  Sehiffling,  102  Ind.  Wl; 
Yoik  «.  Jobnsan,  116  Mass.  482,  the  commnnicatiana  were  not  privileged  fivmit  d 
a  legitimate  interest  or  dut;  on  tbe  part  of  the  defeodapt.  —  £d. 
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SECTION  VII.  (continued.) 

{di  ElCEU  OP  Pbitilbqb. 

TOOGOOD  V.  SPTBING. 
In  the  Ezcbeqces,  Trinitt  Term,  1834. 
[Btported  in  I  Cromptm,  Sfetum  f-  BMcat,  181.] 
.   The  judgmeDt  of  the  court  was  delivered  by 

Parke,  B.'  In  this  case,  which  was  argued  before  my  Brothers  Bol- 
LAND,  Alderson,  GcRNEr,  aod  myself,  a  motion  was  made  for  a  non- 
suit, or  a  new  trial,  on  the  ground  of  misdirection.  It  was  an  action  of 
Blander,  for  words  alleged  to  be  spoken  of  the  plaintiff  as  a  journeyman 
carpenter,  on  three  different  occasions.  It  appeared  that  the  defend- 
ant, who  was  a  tenant  of  the  Earl  of  Devon,  required  some  work  to  be 
done  on  the  premises  occupied  by  him  under  tbe  earl,  and  the  plainti^ 
who  was  generally  employed  by  Brinsdon,  the  earl's  ^ent,  as  a  journey- 
man, was  sent  by  bim  to  do  the  work.  He  did  it,  but  in  a  negligent 
manner;  and,  during  the  progress  of  the  work,  got  drunk;  and  some 
circumstances  occurred  which  induced  the  defendant  to  believe  that  he 
had  broken  open  the  cellar  door,  and  so  obtained  access  to  his  cider. 
The  defendant  a  day  or  two  afterwards  met  the  plaintiff  in  the  presence 
of  a  person  named  Taylor,  and  charged  him  with  having  broken  open 
bis  cellar  door  with  a  chisel,  and  also  with  having  got  drunk.  The 
plaintiff  denied  tbe  charges.  The  defendaut  then  said  he  would  have  it 
cleared  np,  and  went  to  look  for  Brinsdon  ;  he  afterwards  returned  and 
spoke  to  Taylor,  in  the  absence  of  the  plaintiff;  and,  in  answer  to  a 
question  of  Taylor's,  said  he  was  confident  that  the  plaintiff  had  broken 
open  the  door.  On  tbe  same  day  the  defendant  saw  Brinsdon,  and 
complained  to  him  that  the  plaintiff  had  been  negligent  in  his  work,  had 
got  drunk,  and  he  thought  he  had  broken  open  the  door,  and  requested 
him  to  go  with  him  in  order  to  examine  it  Upon  the  trial  it  was 
objected,  that  these  were  what  are  usually  termed  "privileged  communi- 
cations." The  learned  judge  thought  that  tbe  statement  to  Brinsdon 
might  be  so,  but  not  the  charge  made  in  the  presence  of  Taylor ;  and 
in  respect  of  that  charge,  and  of  what  was  afterwards  said  to  Taylor, 
both  which  statements  formed  the  subject  of  the  action,  the  plaintiff 
bad  a  verdict  We  agree  in  bis  opinion,  that  the  communication  to 
Brinsdon  was  protected,  and  that  the  statement,  upon  the  second 
meeting,  to  Taylor,  in  the  plaintiff's  absence,  was  not ;  but  we  think, 
upon  consideration,  that  the  statement  made  to  the  plaintifE,  though  in 
the  presence  of  Taylor,  falls  within  the  class  of  communications  ordt- 
tuuily  called  privileged ;  that  is,  cases  where  the  occasion  of  the  pnbli- 

'  Only  the  opinion  of  the  coart  is  giveii.  —  En. 
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cation  affords  a  defence  in  the  absence  of  express  malice.  In  general, 
an  action  lies  for  the  malicioua  publication  of  statements  which  are 
ftlse  in  fact,  and  inJuriouB  to  tbe  character  of  another  (within  the  well- 
known  limits  as  to  verbal  slander),  and  the  law  con&iderB  snch  publica- 
tion as  malicious,  unless  it  is  fairly  made  bj  a  person  in  the  dischar^ 
of  some  public  or  private  duty,  whether  legal  or  moral,  or  in  the  con- 
duct of  his  own  affairs,  in  matters  where  bis  interest  is  concerned.  Id 
snch  cases,  the  occasion  prevents  the  inference  of  malice,  which  the  law 
draws  fVom  unauthorized  communications,  and  affords  a  qualified  de- 
fence depending  upon  the  absence  of  actual  malice.  It  fairly  warraated 
by  any  reasonable  occasion  or  exigency,  and  honestly  made,  such  com- 
mtinications  are  protected  for  the  common  convenience  and  welfare  <xt 
society ;  and  the  law  has  not  restricted  the  right  to  make  them  within 
any  narrow  limits. 

Among  the  many  coses  which  have  been  re])orted  on  this  subject, 
one  precisely  in  point  has  not,  I  believe,  occurred ;  but  one  of  the  most 
ordinary  and  common  instances  in  which  the  principle  has  been  applied 
in  practice  is  that  of  a  former  master  giving  the  character  of  a  dis- 
cbai^d  servant ;  and  I  am  not  aware  that  it  was  ever  deemed  essential 
to  the  protection  of  such  a  commanication  that  it  should  be  mode  to 
some  person  interested  in  the  inquiry,  alone,  and  not  in  the  presence  of 
a  third  person.  If  made  with  honesty  of  purpose  to  a  party  who  has 
any  interest  in  the  inquiry  (and  that  has  been  verj-  liberally  constraed'), 
the  simple  fact  that  there  has  been  some  casual  bystander  cannot 
alter  the  nature  of  the  transaction.  The  business  of  life  could  not  be 
welt  carried  on  if  such  restraints  were  imposed  upon  this  and  similar 
communications,  and  if,  on  every  occasion  in  which  they  were  made, 
they  were  not  protected  unless  strictly  private.  In  this  class  of  com- 
munications is,  no  doubt,  comprehended  the 'right  of  a  master  bojiafide 
to  charge  his  servant  for  any  supposed  miaconduct  in  his  service,  and 
to  give  him  admonition  and  blame ;  and  we  think  that  the  simple  dr- 
cumstance  of  the  master  exercising  that  right  in  the  presence  of  another, 
does  by  no  means  of  jiecetaity  take  away  from  it  the  protection  wbich 
the  law  would  otherwise  afford.  Where,  indeed,  an  opportunity  is 
tmight  for  making  sucb  a  charge  before  third  persons,  which  might  have 
been  made  in  private,  it  would  afford  strong  evidence  of  a  molicions 
intention,  and  thus  deprive  it  of  that  immunity  wbich  the  law  allows  to 
such  a  statement,  when  made  with  honesty  of  purpose ;  but  the  mere 
fact  of  a  third  person  being  present  does  not  render  the  communication 
absolutely  unauthorized,  though  it  may  be  a  circumstance  to  be  left 
with  others,  including  the  style  and  character  of  the  langaage  used,  to 
the  consideration  of  the  jnrj-,  who  are  to  determine  whether  the  defend- 
ant has  acted  bona  fide  in  making  the  chaise,  or  been  influenced  by 
malicious  motives.'    In  the  present  case,  the  defendant  stood  in  sndi 

<  Child  V.  Afflwk,  i  Man.  k  RyL  560 ;  0  B  &  C.  408. 

*  Jones  V.  Tbamas,  SI  W.  R.  104  ;  Pittard  v.  Oliver,  '92,  1  Q.  B.  474 ;  flnnightDn 
D.  McQrew,  89  Fed.  Bep.  S72 ;  Brow  r.  Eathaway,  IS  All.  239 ;  Billiogs  r.  Fairbiuk^ 
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a  relation  iti'lh  respect  to  the  plaintiff,  though  oot  strictly  that  of  mas- 
ter, as  to  authorize  him  to  impute  blame  to  htm,  provided  it  was  doae 
fairly  and  honestly,  for  any  supposed  misconduct  in  the  course  of  hifl 
employment ;  and  we  think  that  the  fact,  that  the  imputatioD  was  made 
in  Taylor's  presence,  does  not,  of  iUelf,  render  the  oomniunicatioD  un- 
warranted and  ofQcioas,  but  at  most  is  a  circumstance  to  be  left  to  the 
consideration  of  the  jury.  We  agree  with  the  learned  judge,  that  the 
statement  to  Taylor,  in  the  plaintiff's  absence,  was  unauthorized  and 
o£Bcion£,  and  therefore  not  protected,  although  made  in  the  belief  of 
its  truth,  if  it  wem,  in  point  of  fact,  false ;  but,  inasmuch  as  no 
damages  have  been  separately  given  upon  this  part  of  the  charge  alone, 
to  which  the  fourth  connt  is  adapted,  we  cannot  support  a  general  ver- 
dict, if  the  learned  judge  was  wrong  in  his  opinion  as  to  the  statement 
to  the  plaintiff  in  Taylor's  presence ;  and,  as  we  think  that  at  all  events 
it  should  have  been  left  to  the  jury  whether  the  defendant  acted  mali- 
oiously  or  not  on  that  occasion,  there  must  be  a  new  trial. 

Ride  abiolute  for  a  new  triat. 


DUNCOMBB;  Esq.,  M.  P.,  v.  DANIEL,  Ewj. 

Is  THE  Queen's  Bekch,  Jaxdabt  18,  1838. 

[Rtported  in  Willmon,  WnUatton,  and  Eodga,  101.>] 

Libel.  The  defendant  pleaded  not  guilty,  and  also  several  pleas  <^ 
JDstification.  It  was  proved,  at  the  trial  before  Lord  Denman,  C  J., 
at  the  Middlesex  sittings,  after  last  term,  that  the  pluntifir  had  become 
a  candidate  to  represent  the  borough  of  Finsbury  in  Parliament ;  and 
that  he  had  addressed  a  circular  letter  to  the  electors  of  the  borough, 
of  whom  the  defendant  was  one,  asking  for  their  suflYsges.  That  the 
first  publication  complained  of,  waa  written,  aa  an  answer  to  the  plain- 
tiff's circular ;  and  the  second,  in  consequence  of  the  manner  in  which 
the  defendant  had  been  treated  at  the  hustings,  by  the  plaintiff  and  his 
friends,  when  the  defendant  was  endeavoring  to  compel  the  plaintiff  to 
answer  certain  matters  set  forth  in  the  answer  which  he  had  published 
to  the  plaintiff's  circular.  Both  the  publications  contained  matter  re- 
lating to  the  private  conduct  of  the  plaintiff,  and  imputed  to  him 
frar.drient  behavior  in  certain  money  transactions;  and  misconduct 
witih  T^ard  to  certain  statements  put  before  the  Vice-Chancellor,  on  a 
mot'on  to  obtain  an  injunction  to  stay  proceedings  on  a  Judgment, 
which  a  creditor  had  obtained  against  him.    The  defendant's  counsel 

1!I6  Hbsi.  177,  ISg  Hus.  66 ;   Egine  v.  Spngoe  (N.  T.  City  Court),  30  Alb.  L.  I 

■      Webber  ■>.  Thwent,  B6  Hnn,  012  Cmtm.  —En. 
1  S  0.  k  P.  133,  a  0.  — Bn. 
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contended,  that  it  ought,  under  these  circumstancea,  to  be  left  to  the 
Jury  to  say,  whether  the  publications  were  bona  fide;  and  if  they  were 
found  to  be  so,  then,  that  under  the  plea  of  not  guilty,  the  defeadaat 
was  entitled  to  a  verdict,  on  the  ground  that  the  publications  being 
made  by  au  elector  to  bis  brother  electors,  respecting  the  condact  of 
a  candidate  who  waa  then  seeking  to  obtain  their  suffrages,  most  be 
treated  as  privileged.  Lord  Denmau,  however,  refused  to  direct  the 
jury  to  find  a  verdict  for  the  defendant,  on  that  ground  ;  and  letl  Uie 
jury  to  say,  whether  tliey  thought  the  Justifications  had  been  in  fact 
made  out.  A  verdict  was  returned  for  the  plaintifi*,  — damages,  £100. 
Sir  W.  W.  FoUett  now  moved  for  a  rule,  to  show  cause  why  & 
new  trial  should  not  be  granted,  ou  the  ground  of  a  misdirecUon  on 
this  point.  —  Even  on  the  plea  of  not  guilt}',  the  publication  was  josti- 
fied,  consideiing  the  position  of  the  parties,  and  the  time  when  the  pab- 
lication  took  place.  It  was  a  privileged  coraiQuuication,  being  aiona 
fide  statement,  made  by  one  elector  to  the  rest  of  the  constitnency. 
AH  the  parties  were  interested  in  tlie  election  which  was  then  going 
OD ;  the  plaintiff  was  a  candidate ;  he  submitted  his  pretensions  to  the 
electors,  and  therefore  gave  them  a  rigtit  to  examine  into  his  churacteT 
and  conduct  He  asked  them  to  declare  him  entitled  to  the  honor  of 
being  their  representative  ;  and  they  were  entitled  to  see  whether  be  was 
deserving  of  that  honor.  This  was  clearly  the  right  of  all  the  electors, 
and  it  was  the  right  of  each  individual  elector.  Each  of  the  electors 
might  inform  bis  brother  electors  of  any  matter  relating  to  a  subject  to 
which  they  all  bad  a  common  interest,  provided  that  the  statement  iras 
made  bona  fide,  and  that  was  a  question  for  the  jury.  [Lord  Dm- 
HiJJ,  C.  J,  How  may  this  supposed  right  of  privileged  publication  be 
exercised  ?]  —  As  it  was  here,  by  sending  the  communication  to  a  news- 
paper. [CoLERiDGS,  J.  Then  you  must  contend  for  a  rigiit  of  publi- 
cation to  all  the  world,  for  the  newspapers  are  not  read  by  the  elecUira 
of  Finsbury  alone.]  — If  the  publication  cannot  be  made  to  the  electors, 
without  all  the  world  becoming  acquainted  with  it,  then  the  publication 
to  all  the  world  may  be  justified  on  the  ground  of  necessity.  Try  tbis 
question  in  this  manner.  The  elector  has  a  right  bona  fide,  to  publish 
to  his  brother  electors  matter  relating  to  the  conduct  and  character  of 
the  candidate.  Would  he  not  have  a  right  to  go  on  the  hustings  and 
.  make  the  statement?  Yet  tbat  would  in  effect  be  a  publication  to  all 
the  world ;  for  there  are  no  means  of  preventing  non-electors  from  being 
present.  He  would  clearly  have  a  right  to  send  a  letter  to  each  indi- 
vidual elector.  He  would  have  a  right  to  print  a  placard  and  circulate 
it  in  the  borough.  Then  may  he  not  publish  it  in  the  newspapers? 
This  case  may  come  within  the  rule  adopted  in  the  coses  where  a  priv- 
ileged communication  has  been  made  in  the  presence  of  a  third  party. 
TcK^ood  V.  Spyring  decided  that  a  charge  brought  by  A.  against  B.  in 
tiie  presence  of  a  third  person,  was  privileged,  if  done  honestly  and 
bona  fide;  and  that  the  circumstance  of  its  being  stated  in  the  pres* 
cnce  of  a  third  person,  did  not  of  itself  make  it  unanthorized,  but  tliat 
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it  was  a  question  to  be  left  to  the  Jury  to  determftie  from  the  clrcam- 
stances,  whether  A.  acted  bona  fide,  or  was  influenced  by  malicious 
motives.  The  question  of  bona  fides  ought  to  hare  been  left  to  the 
jary  in  this  case.  There  are  many  cases  iu  which  parties  making  pub- 
lications solely  for  their  private  advantage,  have  been  held  to  be  pro- 
tected, if  they  have  acted  bona  fide.  Delaney  v.  Jonea,^  and  Stocklej'  o, 
Clement.*  AH  these  cases  show,  that  where  the  parties  have  an  inter- 
est in  the  subject,  they  are  protected  in  publishing  bona  fide  statements, 
which,  but  for  such  circumstances,  would  be  libellous. 

LOBD  Demuan,  C.  J.  It  does  not  appear  to  us,  that  on  thia  point 
there  should  be  any  rale,  for  hotrever  lai^e  may  be  the  privilegca  of 
electors,  it  wonld  be  extravagant  to  suppose,  that  they  can  justify  the 
publication  to  all  the  world  of  facts  injurious  to  the  character  of  any 
person  nho  happens  to  stand  in  the  situation  of  a  candidat«. 

LiiTLEDALE,  WiLLiAus,  and  CoLERiDQE,  JJ.,  concun^d. 

Ride  refused* 


ISAAC  MARKS  v.  JAMES  H.   BAKEE. 
In  the  Scprehb  Court,  Minnesota,  July  25,  188X< 
[FUpoTttd  in  28  Mianttata  Rtportt,  162.] 
Berrt,  J.    This  is  an  action  for  libel.    The  plaintjff  was,  at  the  times 
hereinafter  mentioned,  treasurer  of  the  city  of  Mankato,  and,  as  such, 
custodian  of  the  moneys,  and  from  April  1  to  6,  1880,  a  candidate  for 
re-electjon  to  the  same  ofSce,  at  an  election  fixed  for  the  latter  day. 
The  defendants  were  residents  and  tax-payers  of  the  city,  and  pub- 
lishers thereat  of  the  Mankato  Free  Press,  a  weekly  newspaper,  and  as 
such  they  published  therein,  on  April  2,  1880,  the  article  complained 
of,  in  which,  as  the  plaintiff  claims  in  his  complaint,  they  charged  and 
intended  to  charge  the  defendant  as  treasurer  with  embezzling  city 
fbnds.     It  is  alleged  in  the  complmnt  that  the  matter   charged   as 
libellous  was  of  and  concerning  the  plaintiff  in  his  office  —  that  it  was 

l4E«p.  191.  *  <  Bing.  183. 

■  Jonea  r.  Tarnnm,  21  Flm.  431 ;  State  e.  Bukias,  134  lowi,  SH ;  Bronaaa  v.  BroM,  M 
Mich.  4ST;  WbeatOD  «.  Bacban,  B6  Uich.  307;  Belknap  v.  Ball,  83  Hich.  ftB3;  Aldrich  v. 
Preia  Co.  9  Kiaa.  133  (bnt  tea,  contra,  Marks  *.  Baker,  infra) ;  Bignei  c.  Hodges,  83  Uin. 
Hi;  Lewis  e.  Few,  S  Johns.  1;  Root  t.  King,  T  Cow.  S13;  Hunt  c.  Bennett,  IB  X.  Y.  173; 
9«ele;  V.  Blair,  Wright  (Ohio),  3SS,  6S3;  Eoapp  v.  Campbell,  14  Tex.  Civ.  Ap.  199;  Sweeney 
«.  Baker,  13  W.  Va.  168  Accord. 

But  a  commnnication  to  the  eleclora  alone  is  privileged,  if  made  m  good  faith.  Windom 
V.  BrowD,  1  T.  L.  R.  413;  Parkharat  v.  Hamilton,  3  T.  L.  B.  600;  Burke  r.  Hascaricli,  81 
Cat.  309  {Ktnilt);  Matt  v.  Dawson,  48  Iowa,  633;  Bars  e.  Hunt,  60  Iowa,  351;  State  v. 
Balcb,  31  Kans.  46S;  Commonwealth  v.  WardweU,  136  Mass.  164;  Brigga  v.  Gairelt,  111 
Pa.  404. 

Bat  Me,  contra,  Smitb  v.  Bnrraa,  106  Ho.  64,  where  the  distinction  bttneeu  fair  comment 
«Dd  qualified  privilege  was  orerlooked.  —  Ed. 
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foke  and  defjunatory,  and  that  tiie  publication  wag.  malicioaa.  The 
answer  denies  malice,  all  intent  to  injure  or  defame  plaintiff,  anj  iDlen- 
tion  on  defendants'  part  to  chaise  bim  with  embezzlement,  and  alleges 
tbat  defendants  published  the  article  complained  of,  as  a  commDnica- 
tiOD,  solely  for  the  purpose  of  calling  the  attention  of  the  pubUc  to  die 
.  matter  therein  referred  to,  viz.,  to  a  discrepancj  in  certain  offidal 
reports  tending  to  show  that  the  plaintiff  bad  failed  to  charge  himself 
with  the  fUlI  amount  of  city  funds  which  he  had  received  from  the  county 
treasary,  and  with  the  view  of  obtaining  an  inquiry  as  to  the  cause  of 
snch  discrepancy.  The  answer  fiirtber  alleges  that  "  the  publicatioa 
was  made  in  good  faith ;  ■  .  .  that  defendants  believed  that  there  was 
reasonable  cause  for  the  publication ; "  and  "  that  they  were  then  and 
there  discbat^ng  a  sacred  and  moral  obligation  as  .  .  .  editors  and 
publishers."  The  reply  puts  these  oll^atlone  of  the  answer  in  issoe. 
Upon  the  trial  It  was  admitted  that,  notwithstanding  the  discrepancy', 
(which  in  fact  existed,)  the  plaintiff  had  accounted  for  the  full  sum 
received  by  him  as  cit}'  treasurer  ttota  the  coantiy  treasurer,  so  that  the 
defendants'  chai^  or  insinuation  to  the  contrary  was  false. 

Defendant,  Baker,  having  been  called  for  the  defence,  was  asked  the 
questions  following,  to  which  he  made  answers  as  follows,  all  against 
the  objection  and  exception  of  the  plaintiff: 

(1)  "Did  you  believe  the  report  of  the  city  recorder  to  be  true? 
Answer.  I  did  believe  it  to  be  true.  (This  report  was  that  from  whic-b, 
as  defendants  in  the  alleged  libel  chained  or  insinuated,  it  appeared 
that  plaintiff  had  faUed  to  account  for  all  the  money  received  by  bim 
from  the  county  treasurer.) 

(2)  "  What  was  your  object  in  publishing  the  article?  Antvier.  I 
published  it  for  the  general  public  interest 

(3)  "Did  you  haTC  any  other  object  in  publishing  the  article? 
Answer.  I  did  not 

(4)  "  Ton  have  stated  that  yon  had  no  other  purpose  than  doing  a 
public  duty  in  publishing  the  article.  I  want  to  know  what  yonr  object 
was,  —  to  charge  somebody  with  a  crime,  or  whether  you  had  some 
other  object?  Antioer.  To  draw  attentioD  to  the  discrepancy  of  Hie 
two  jeports.  I  had  seen  what  purported  to  be  the  official  report  of  the 
county  auditor,  and  I  had  seen  the  city  recorder's ;  and  the  coon^ 
auditor's  showed  that  Marks,  as  city  treasurer,  bad  received  from  the 
count?,  during  the  fiscal  year,  tll5.02  more  than  the  city  recorder's 
report  Bhowed  that  he  bad  received  iVom  the  oounty  tbi  the  some  time. 
CThese  are  the  two  reports  between  which  the  discrepancy  waa  charged 
to  exist) 

(5)  *'  Did  yon,  by  publishing  the  article,  intend  to  charge  the  plain- 
tiff with  embezzling  any  sum  whatever?    Answer.  Idid  not." 

The  defence  set  up  in  the  answer  is,  in  effect,  that  the  pabUcstion 
complained  of  ia  a  privileged  communication. 

The  rule  is  that  a  communication  made  in  good  faith  upon  any  sabject- 
matter  in  which  the  party  communicating  has  an  interest,  or  in  reference 
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to  wUich  he  has  &  duty,  public  or  private,  either  legal,  moral,  or  social, 
if  made  to  a  person  haviDg  a  correspondiDg  interest  or  duty,  is  privi* 
l^ed ;  that  in  such  case  the  inference  of  malice  which  the  law  draws 
from  defamatory  words  is  rebutted,  and  the  onus  of  proving  actnal 
malice  is  cast  upon  the  person  claiming  to  have  been  defamed.  Too* 
good  V.  Spjring;  2  Addison  on  Torts,  §  1091 ;  Harrison  v.  Bash; 
Moak's  UnderhiH  on  Torts,  146  ;  Quinn  v.  Scott.'  That  the  subject- 
matter  or  the  communication  is  one  of  public  interest  in  the  community 
of  which  the  parties  to  the  communication  are  members,  la  sufficient,  as 
respects  interest,  to  confer  the  privil^e.  Purcell  v.  Sowler ; '  Palmer 
V.  City  of  Concord ; '  Cooley  on  Torts,  217.  The  subject-matter  of  the 
communication  in  the  case  at  bar  was  one  of  public  interest  in  the  city  of 
Mankato,  where  the  publication  was  made,  and  one  in  which  the  defend- 
ants bad  an  interest  as  residents  and  tax-payers  of  the  ci^'.  It  was, 
tlierefore,  a  privileged  commanication,  within  the  role  mentioned,  tf 
made  in  good  faith.*  Judgment  a^rmed? 


GEORGE  W.  L.  HATCH  v.  ELIA8  N.  LANE. 

In  the  Sopbehb  Judicial  Coubt,  MAssACBusicrrs,  October,  1870. 

{lUporttd  in  lOS  itaiiaehuutU  Btjxrrti,  394.] 

Tort  for  publishing  in  the  ' '  Taunton  Daily  Gazette  "  the  following 
notice,  signed  by  the  defendant,  concerning  the  plaintiff:  "A  young 
man  named  George  Hatch  having  left  my  employ,  and  taken  upon  him- 
self the  privilege  of  collecting  my  bills,  this  is  to  give  'notice  that  he  has 
nothing  further  to  do  with  my  business." 

At  the  trial  in  the  Superior  Court,  Wilkinson,  J.,  ruled  "  that  the 
publication  was  a  privileged  communication  if  made  in  good  faith  in  a 
local  newspaper  pubiiabed  in  Taunton  and  the  Jury  should  find  it  was  a 
necessary  or  reasonable  mode  of  giving  notice."  The  jury  returned  a 
verdict  for  the  defendant,  and  the  plaintiff  alleged  exceptions.* 

S.  Ji.  Towntertd,  for  the  plaintiff. 

•/'.  Brovm,  for  the  defendant,  was  not  called  upon. 

Wells,  J.  The  case  shows  that  the  defendant  was  entitled  to  the 
benefit  of  his  plea  of  privilege.  No  exception  was  taken  to  the  ruiing 
on  that  point  The  exception  is  to  the  reflisal  of  the  court  below  to  rule 
as  requested  by  the  plaintiff;  "  as  matter  of  law,  that  the  whole  com- 
munity had  no  such  Interest  corresponding  to  the  interest  of  the  defend- 
ant in  the  subject-matter  of  the  publication,  as  would  authorize  him  to 

>  22  MinD.  458.  »  L.  R.  2  C,  P.  IHt.  216,  '  4S  N.  H.  211. 

*  The  conrt  found  that  the  defendant  acted  in  good  (kith.  —  Ed. 

'  BrlggBv.  Garrett,  111  P».  404  {amOiU);   Eiprew  Co.  e.  Copelantl,  M  Tw.  8S4 

*  The  atatemcnt  of  the  cue  it  abridged.  —  En. 
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make  it  Uiroagh  the  mediuni  of  a  public  newapaper."  The  question  thu 
raised  relates  only  to  the  mode  adopted  to  make  the  commanicatioD  to 
those  for  whom  it  was  properly  iQteaded.  They  were  the  caBtomerB  of 
a  baker,  who  "  employed  several  drivers,  selling  and  delivering  bread 
in  Taunton  and  adjoining  towns."  The  fact  that  a  communicatioD  is 
made  in  the  hearing  of  others  than  the  parties  immediately  interested 
will  not,  of  itself,  defeat  the  defence  of  privilege.  Brow  v.  Hathaway.' 
If  the  circulation  of  the  newspaper  was  more  extensive  than  the  loates 
of  the  defendant's  business ;  or  if  the  communication  thereby  came  to 
the  notice  of  persons  not  customers  of  the  defendant,  that  fact  would 
not,  of  itself,  defeat  the  defence  of  privilege ;  nor  necessarily  proTs 
malice.  It  would  be  evidence  upon  the  question  of  express  mahce,  to 
be  considered  by  the  Jury.  That  question  was  submitted  to  the  jniy, 
under  proper  instructions ;  and  the  Jury,  by  their  verdict,  have  found 
that  it  was  a  reasonable  mode  of  giving  the  notice ;  thus  negativing 
express  malice.  Exc^ion*  overruUd.' 


WILLIAMSON  V.  FREER. 
In  the  CoHiioii  Fleas,  April  20,  1874. 

[Rtported  in  Law  Report*,  9  Common  PUa$,  393.) 
This  was  an  action  for  a  libel,  tried  before  Brett,  J.,  at  the  lut 
assizes  for  Leicester.  The  facts  were  as  follows :  The  plaintiff  wis 
employed  as  assistant  in  the  shop  of  the  defendant,  a  shoemaker, 
at  Leicester.  The  defendant  having  accused  the  plaintiff  of  robbing 
him  of  money,  sent  two  post-office  tel^rams  to  her  father,  who  resided 
in  London,  to  inform  him  of  his  suspicions.  The  firet  telegram  was  to 
this  effect :  "  Come  at  once  to  Leicester,  if  yoa  wish  to  save  your  child 
from  appearing  before  a  magistrate."  The  second  was  as  follows: 
"  Your  child  will  he  given  in  chaige  of  the  police  unless  you  reply  and 
come  to-day,     Slie  has  taken  money  out  of  the  till." 

The  charge  was  persisted  in  down  to  the  trial ;  but  there  was  no  eri- 
deuce  to  support  it.  It  did  not  appear  that,  beyond  the  ofiBcials  of 
the  post-ofSce,  through  whose  hands  the  telegrams  passed,  they  bad 
come  to  the  knowledge  of  any  other  persons  than  the  father,  mother, 
and  brother  of  the  plaintiff. 

The  learned  judge  left  it  to  the  jury  to  say  whether  the  statements 
were  libellous,  and  whether  it  was  reasonable  to  transmit  them  by  tele- 
graph rather  than  by  post. 

1  13  AUen,  S39. 

*  DeUney  v.  Jonei,  4  Esp.  191  (bat  kb  Lej  v.  L«itbdd,  4  A.  &  E.  79S)  ;  CommDn- 
wulth  t).  Feathsraton,  9  Fhila.  C94  ;  HoUida;  n.  Oatuio  Co.,  33  Up.  Can.  Q.  E  MS 
ifonblt)  Accord.  —  Ed. 
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The  Jut;  found  that  the  Btatements  were  libellous,  and  that  it  was  not 
reasonable  to  send  them  "by  telegraph,  and  they  returned  a  verdict  for 
the  plaintiS;  damages  £100. 

(yMalley,  Q.  C.  (with  him  JWerewether),  pursuant  to  leave,  movvd 
to  enter  a  verdict  for  the  defendant.* 

Brext,  J.  I  reserved  the  point  because  I  thought  it  was  a  very  im- 
portant one.  It  is  whether,  where  a  communication  ie  to  be  made  to  a 
relative  of  a  person  against  whom  a  choice  is  preferred,  which  communica- 
tion would  be  privileged  if  sent  by  letter  in  the  ordinary  way,  the  privilege 
is  not  lost  by  sending  it  in  the  form  of  a  telegram,  —  whether  a  com- 
munication in  that  form  can  be  said  to  be  made  to  one  person,  when  in 
point  of  fact  it  passes  through  several  hands  before  it  reaches  its  ulti- 
mate destination.  Privilege  is  not  wanted  unless  the  publication  is 
libellous.  The  question  then  is  whether  the  character  of  an  innocent 
person  is  to  be  destroyed  because  the  libeller  thinks  fit  to  send  tbo  libel 
in  this  shape  rather  than  in  a  sealed  letter.  I  do  not  mean  to  say  that 
there  was  malice  in  fact  here.  But  I  agree  with  my  Lord  that  send- 
ing the  messagea  by  telegraph  when  they  might  have  been  sent  by  letter 
vras  evidence  of  malice.  I  desire,  however,  to  put  this  higher.  I  tliink 
that  a  communication  which  would  be  privileged  if  made  by  letter  be- 
comes unprivileged  if  sent  through  the  telegraph  office,  because  it  is 
necessarily  communicated  to  all  the  clerks  through  whose  hands  it 
passes.  It  ie  like  the  case  of  a  libel  contained  on  the  back  of  a  post- 
card.* It  was  never  meant  by  the  Legislature  that  these  facilities  for 
postal  and  telegraphic  communication  sbould  be  used  for  the  purpose 
of  more  easily  disseminating  libels.  Where  there  is  such  a  publication, 
it  avoids  the  privilege,  because  it  is  communicated  through  unprivileged 
persons.  As  to  the  daro^es,  I  am  not  at  alt  disposed  to  think  them  ex- 
cessive. The  chaise  against  the  plaintiff  was  of  a  very  grave  character. 
It  was  made  with  considerable  severity,  and  it  was  insisted  upon  even 
down  to  the  trial.  Rule  re/uaed.^ 


PULLMAN  AMD  Another  v.  WALTER  HILL  &  CO.,  Limited. 
In  the  Court  of  Appeal,  Decehber  18,  19,  1890. 
IBeparud  in  (1891)  I  Quetn'i  Btnch  RepMs,  6H.J 
Motion  by  the  plaintiffs  for  a  new  trial. 

At  the  trial  before  Day,  J.,  with  a  jury,  it  appeared  that  the  plain- 
tliTS  were  members  of  a  partnership  firm  of  R.  &  J.  Pullman,  in  which 

'  Tha  ststement  of  thp  aam  ia  abridged  ;  the  BrgnmentB  of  eonnsel  and  tie  concor- 
ricK  opinions  of  Lord  CoLKRinas,  C  J.,  and  Denman,  J.,  ire  omitted.  —  Ed. 
1  liobiiison  ti.  Jones,  L.  B.  4  Ir.  391  Accord.  —  Ed. 

*  RobinaoD  v.  Jonss,  L.  R.  4  Ir.  SSI  Ax(trd.     See  also  Smith  k.  Crocker,  C  T.  L.  B. 
'  4«;  Muetie  v.  Tnteur,  77  Wis.  238.  —  Ed. 
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there  were  three  other  partoere.  The  place  of  bnaioess  of  the  Ann 
was  No.  17,  Greek  Street,  Soho.  The  plaintiffs  were  the  ownenof 
some  property  in  the  Borough  Road,  which  tbey  bad  contracted  in 
1887  to  Bell  to  Messre.  Day  &  Martin.  The  pluntiSe  remained  in  poe- 
eesaioD  of  the  property  for  some  time,  and  agreed  to  let  a  hoarding, 
which  was  erected  upon  the  property,  at  a  rent  to  t&e  defendants,  wbo 
were  advertising  agents,  for  the  display  of  adrertiaements.  In  1889 
a  dispute  arose  between  the  plaintiffs  and  Day  &  Martin,  who  were 
building  upon  the  land,  as  to  which  of  the  two  were  entitled  to  the 
rent  of  the  hoarding;  and  on  September  14,  1889,  the  defeudante, 
after  some  prior  correspondence,  wrote  the  following  letter :  — 

"  Messrs.  Pullman  &  Co.,  17,  Greek  Street,  Soho. 
"  Ke  Boro'  Boad. 
"  Dear  Sirs,  —  We  must  call  your  serious  attention  to  this  matter. 
The  builders  state  distincti;  that  you  had  no  right  to  tins  money  what 
ever ;  consequently  it  has  been  obtained  from  us  under  false  pretences. 
We  await  your  reply  by  return  of  post. 

"Yours  faithfully, 
"  (Signed)        Walter  HiU  &  Co.,  Limited." 

TioA  letter  was  dictated  by  the  defendants'  managing  director  to  a 
short-hand  clerk,  who  transcribed  it  by  a  type-writing  machine.  This 
type*written  letter  was  then  signed  by  the  managing  director,  lud, 
having  been  press-copied  by  an  offlce-boy,  was  sent  by  post  in  tn 
envelope  addressed  to  Messrs.  Pullman  &  Co.,  17,  Greek  Street,  Soho. 
The  defendants  did  not  know  that  there  were  any  other  partners  in  tbe 
firm  besides  the  plaintiffs.  The  letter  was  opened  by  a  clerk  of  tbe 
firm  in  the  ordinary  course  of  business,  and  was  read  by  two  ofiier 
clerks.  The  ptaintUFs  brought  this  action  for  libel.  The  defenduU 
contended  that  there  was  no  publication,  and  that,  if  there  were,  the 
occasion  was  privileged.  The  learned  jndge  held  that  there  was  no 
publication,  that  the  occasion  was  privileged,  and  that  there  wu  so 
evidence  of  malice.     He  therefore  nonsuited  the  plaintiffs.' 

Lockwood,  Q.  C,  and  Oswald,  for  the  plaintiffs. 

Murphy,  Q.  C,  and  It.  M.  Bray,  for  the  defendants. 

LoKD  EsBER,  M.  R.  Two  points  were  decided  by  tiie  learned 
judge:  (I)  that  there  had  been  no  publication  of  the  letter  which  ii 
alleged  to  be  a  libel ;  (2)  that,  if  there  had  been  publication,  the  occa- 
sion was  privileged,  llie  question  whether  the  letter  is  or  is  not  ■ 
libel  is  for  the  jury,  if  it  is  capable  of  being  cooeidered  an  impntatioa 
on  the  character  of  the  plaintiffs.  If  there  is  a  new  trial,  it  will  be 
open  to  the  jury  to  consider  whether  there  is  a  libel,  and  what  the 
damages  are.     The  learned  judge  withdrew  the  case  from  the  jury. 

The  first  question  is,  whether,  assuming  the  Utter  to  contain  defam- 

1  The  irfumenta  of  coniuel  and  the  aoncarring  opinioai  of  Lopes  ud  Eat,  Ul., 
•re  omitted.  —  £d. 


.y  Google 


SECT.  Tn,}  PUtXMAH  V.   HIU.  j(45 

*tory  matter,  there  has  beea  a  publicatioo  of  it.  What  is  the  raeaniag 
of  "  pnblication  "J  The  making  known  the  defamatory  matter  after 
It  has  been  written  to  some  person  other  than  the  person  of  whom  it  is 
written.  If  the  statement  is  sent  straight  to  the  person  of  whom  it  is 
written,  there  is  no  publication  of  it ;  for  you  cannot  publish  a  libel  of 
a  man  to  himself.  If  there  was  no  publication,  the  qnestion  whether 
the  occasion  was  privileged  does  not  arise.  If  a  letter  is  not  com- 
mnnicated  to  any  one  but  the  person  to  whom  it  is  written,  there  is  no 
publication  oC  it  And,  if  the  writer  of  a  letter  locks  it  up  in  his  own 
desk,  and  a  thief  comes  and  breaks  open  the  desk  and  takes  away  the 
letter  and  makes  its  contents  known,  I  should  say  that  would  not  be  a 
pnblication.  If  the  writer  of  a  letter  shows  it  to  his  own  clerk  in 
order  that  the  clerk  may  copy  it  for  him,  is  that  a  publication  of  the 
letter?  Certainly  it  is  showing  it  to  a  third  person ;  the- writer  cannot 
■ay  to  Uie  person  to  whom  the  letter  is  addressed,  "  I  have  shown  it 
to  yoa  and  to  no  one  else."  I  cannot,  therefore,  feel  any  doubt  that, 
if  the  writer  of  a  letter  shows  it  to  any  person  other  than  the  person 
to  whom  it  is  written,  be  publishes  it  If  he  wishes  not  to  publish  it, 
he  must,  so  far  as  he  possibly  can,  keep  it  to  himself,  or  he  must  send 
It  himself  straight  to  the  person  to  whom  it  is  writteo.  There  was, 
therefore,  in  this  case  a  publication  to  the  type-writer. 

Then  arises  the  question  of  privilege,  and  that  is,  whether  the  occa- 
sion on  which  the  letter  was  published  was  a  privileged  occasion.  An 
occasion  is  privileged  when  the  person  who  makes  the  communication 
has  a  moral  duty  to  make  it  to  the-  person  to  whom  he  does  make  it, 
and  the  person  who  receives  it  has  an  interest  in  hearing  it.  Both 
these  conditions  mast  exist  in  order  that  the  occasion  may  be  privi- 
leged. An  ordinary  instance  of  a  privileged  occasion  is  in  the  giving 
a  character  of  a  servant.  It  is  not  the  l^al  duty  of  the  master  to 
give  a  character  to  the  servant,  but  it  is  his  moral  duty  to  do  so ;  and 
the  person  who  receives  the  character  has  an  interest  in  having  it. 
Therefore,  the  occasion  is  privileged,  because  the  one  person  has.  a 
duty  and  the  other  has  an  interest  The  privilege  ezisto  as  against 
the  person  who  is  libelled ;  it  is  not  a  question  of  privUege  as  between 
tiie  person  who  makes  and  the  person  who  receives  the  communica- 
tion ;  the  privUege  is  as  against  the  person  who  is  libelled.  Can  the 
communication  of  the  libel  by  the  defendants  in  the  present  case  to 
the  type-writer  be  brought  within  the  rule  of  privilege  as  against  the 
plwntiflfs — the  persons  libelled?  What  interest  had  the  type-writer 
in  bearing  or  seeing  the  communication?  Clearly,  she  had  none. 
Therefore,  the  case  does  not  fall  within  the  rule. 

Then  again,  as  to  the  publication  at  ttie  other  end  —  I  mean  wbdn 
the  letter  was  delivered.  The  letter  was  not  directed  to  the  plaintlfb 
in  their  individual  capadty ;  it  was  directed  to  a  firm  of  which  they 
were  members.  The  sendeis  Of  the  letter  no  doubt  believed  that  it 
would  go  to  the  plaintlfts ;  but  it  was  directed  to  a  firm.  When  the 
letter  arrived  it  was  opened  by.«  clerk  in  the  employment  ot  Uie  plais- 
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tiffs'  firm,  and  was  seen  by  tlitee  of  the  clerks  in  their  office.  If  the 
letter  had  been  directed  to  the  plaintiffs  in  their  private  capacity,  in 
all  probability  it  woald  not  have  been  opened  by  a  clerk.  But  mer- 
cantile firms  and  lai^  tradeBmen  generally  depnte  some  clerk  to  open 
business  letters  addressed  to  Ukem.  The  sender  of  the  letter  had  pnt 
it  out  of  his  own  control,  and  he  had  directed  it  in  such  a  manner  tbat 
it  might  possibly  be  opened  by  a  clerk  of  t^e  firm  to  which  it  irai 
addressed.  I  agree  that  under  sach  circumstances  there  was  a  publi- 
cation of  the  letter  by  the  sender  of  it,  and  in  this  case  also  the  occa- 
sion was  not  privileged  for  the  same  reasoos  as  in  the  former  cast. 
There  were,  therefore,  two  publications  of  the  letter,  and  neither  of 
them  was  privileged.  And,  there  l)eing  no  privilege,  no  evidence  of 
express  malice  was  required ;  the  publication  of  itself  implied  malice. 
I  think  the  learned  judge  was  misled.  I  do  not  think  that  the  necessi- 
ties or  the  luxuries  of  business  can  alter  the  law  of  England.  If  > 
merchant  wishes  to  write  a  letter  containing  defamatory  matter,  and 
to  keep  a  copy  of  the  letter,  he  had  better  make  the  copy  himself.  If 
a  company  have  deputed  a  person  to  write  a  tetter  containing  libellooB 
matter  on  tiieir  behalf,  they  will  be  liable  for  his  acts.  He  ought  to 
write  such  a  letter  himself,  and  to  copy  it  himself,  and,  if  he  copies  it 
into  a  book,  he  ought  to  keep  the  book  in  his  own  custody.* 
I  think  tiiere  ought  to  be  a  new  trial.  Order  for  new  trbd. 


TOMPSON  V.  DASHWOOD. 

Ih  the  Qdben's  Bench  Division,  April  SO,  1883. 

[E£ported  in  11  QMtn'i  BtnA  Dimtiim  Ac/imlf,  43.} 

Watkin  Williams,  J.*  I  am  of  opinion  that  this  role  should  be  dii- 
chai^.  The  position  of  the  parties  is  this :  At  the  trial,  before  CaTc, 
J.,  at  the  Warwick  Winter  Assizes,  1883,  the  following  facts  ffere 
proved  in  evidence  or  admitted ;  The  plaintiff  was  the  managing  diitc- 
tor,  with  a  salary,  of  the  Birmingham  Vin^ar  Brewery  Compaoj. 
Limited,  The  defendant  was  a  director  of  the  same  company.  On  tbe 
29tb  of  November,  1882,  the  plaintiff  and  the  defendant  were  aboot  lo 
make  a  Journey  to  the  Continent  upon  the  business  and  at  tbe  expense 
of  the  company,  and  upon  tbat  day  tbe  defendant  wrote  two  letlen. 

1  QuQbrill  *.  fichoolBj,  et  Md.  48  Accord.  Bnt  thi  dloUdoD  o(  a  dcfunatorj  iMlv  br 
B  Uwjat  to  hlj  clerk  ud  tba  copjing  of  iC  by  anotticr  cl«rk  in  Uia  npilai  comaa  <rf  NTt- 
iDghticli<ati,altboagh  ftpublicsiioD,  is,  aeTirlhelis*,  piirilegad.  Boziiaa*.  Goblal[lW] 
1  Q.  B.  841).  And  Iha  ■nthorilj  of  Pullmin  tr.  Hill  ia  gnvAj  -weaksDcd  br  EdmoosM  r. 
Biroh,  [1907]  1  K.  B.  m,  wblch  traati  u  priTll«fr«d  tha  dieUtiDn  of  ■  detamal«7  Imtr  bf 
■  company  tbrouf[li  ona  at  it>  olGcen  to  a  ataDograpbar.  Sm  to  Uw  lamt  affact  Owta  t. 
Oglilvie  Co.  as  N.  T.  Ap.  Dir.  US.  —  Ed. 

■  Onlf  tha  oplnloni  of  tha  Goort  are  givan. — Eoa  . 
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Oae  of  Uiem  (being  the  alleged  libel)  vas  written  to  Golooel  Wood,  the 
ebairnian  of  tbe  company,  and  began  "  Dear  Colonel  Wood,"  and  after 
stating  that  the  plaintiff  intended  to  start  for  the  Contineat  on  the  fol- 
lowing night,  snggested  that  the  secretaiy's  cash-book  should  be  looked 
into,  in  order  to  see  what  sums  the  plaintiff  had  chaif^  agunst  the 
company  for  trarelliDg  and  other  ezpensea,  and  that  these  sums  were 
excessive,  the  innuendo  alleged  being  that  some  of  the  expenses  so 
charged  bad  never  really  been  incurred.  The  defendant  wrote  the  other 
letter  about  a  different  matter  to  the  secretar}'  of  tbe  company,  who 
was  the  plaintiff's  brother,  and  b^-  a  mistake  the  defendant  put  each 
letter  into  the,  envelope  intended  for  the  other,  ao  that  the  letter  written 
to  Colonel  Wood  went  to  the  plaintiff's  brother,  who  read  and  made  a 
copy  of  it,  and  handed  the  original  over  to  the  plaintiff.  The  action  is 
founded  upon  the  allegation  that  the  defendant  falsely  and  maliciously 
wrote  and  published  of  the  plaintiff  the  letter  set  out  in  the  statement 
of  claim.  Tbe  learned  judge  at  the  trial  directed  the  Jury  that  the 
occasion  upon  which,  and  circnmstances  under  which,  the  letter  was 
written  made  it  privil^ed.  It  was  therefore  necessary  that  the  plain- 
tiff in  order  to  succeed  should  prove  not  only  that  the  words  complained 
of  in  the  letter  were  defamatory,  in  the  sense  of  being  injurious,  but 
also  that  they  were  written  with  actual  malice.  The  Jury  gave  a  ver- 
dict for  the  defendant,  and  this  rule  was  obtained  on  the  ground  <^ 
misdirection.  The  law  stands  thus,  if  a  man  writes  and  publishes  of 
another  that  which  is  defamatory  and  untrue  the  law  will  Imply  malice 
on  his  part,  and  tbe  plaintiff  need  furnish  no  evidence  whatever  of 
malice ;  he  need  only  prove  the  defamatory  and  untrue  character  of  the 
statements  of  which  he  complains.  But  there  are  occasions  on  which 
the  law  r^ards  the  defendant  as  so  placed  and  having  such  an  interest 
with  respect  to  the  subject-matter  of  the  libel  that,  upon  principle 
founded  on  common  sense,  the  legal  implication  of  malice  is  removed. 
That  b  the  doctrine  of  privilege.  The  question  here  is  whether  or  not 
the  defendant  was  so  circumstanced  with  respect  to  the  subject-matter 
of  the  letter  that  the  prima  facie  implication  of  malice,  which  the  law 
would  otherwise  make,  was  rebutted.  It  is  admitted  that  the  defend- 
ant stood  in  such  a  relation  to  Colonel  Wood  that  in  writing  to  him  the 
legal  implication  of  malice  was  technically  rebutted,  and  tbe  defendant^ 
In  the  absence  of  malice  in  fact,  was  protected  by  privilege ;  but  it  is 
contended  for  the  plaintiff  tha%  tbe  defendant  having  carelessly  put  the 
letter  in  the  wrong  envelope,  so  that  it  reached  the  hands  of  a  person 
with  whom  he  had  no  snch  relation,  tbe  protection  of  privil^e  is 
destroyed,  and  the  case  put  into  the  condition  in  which  the  law  Implies 
malice.  I  think  there  is  a  fallacy  in  that  contention.  The  defendant's 
state  of  mind  was  never  altered.  His  intention  was  always  honestly  to 
do  that  which  he  conceived  to  be  his  duty.  I  can  see  nothing  to  Justify 
the  conclusion,  as  matter  of  law,  that  by  reason  of  the  defendant's 
ioadvertence  the  case  is  taken  out  of  the  category  of  privilege,  so  that 
malice  shocdd  be  implied.    There  is  no  direct  authority  on  the  question. 
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thoi^h  there  have  been  cases  to  llie  efTect  ttutt  mere  scddeat  or  load- 
rertence  id  using  luignage,  or  pobliahlng  writing,  spoken  or  written  en 
«  privileged  occasion  will  not  snpply  the  neoessuy  evidence  of  nuilia 
in  fact  which  will  destroy  the  privilege.  I  am  of  opinion  that  there  wu 
no  misdirectioTi. 

Mathkw,  J.  I  am  of  the  same  opinion.  I  come  to  the  ctxidnsioa 
that  the  rule  ought  to  be  discharged  for  the  reason  that  there  wu  no 
evidence  that  the  defendant  had  any  malicious  feelit^;  in  writing  the 
letter  and  sending  it  to  the  plaintiff's  lx<otber.  Nothing  more  tliui 
negligence  was  ahown  ;  the  letter  was  written  honestly  to  the  chaimun, 
and  a  mistake  was  made  ttirough  the  defendant's  u^ltgence.  It  is  uid 
that  for  the  oonseqaences  of  that  negligence  be  is  responsible.  If  (hit 
view  be  correct,  on  the  same  principle  this  action  would  lie  if  all  thit 
the  defendant  did  was  to  leave  the  letter  about  so  that  another  could 
read  it.  I  may  add  that  the  evidence  of  n^l^noe  here  was  eztremdy 
sl%ht,  because  any  one  looking  at  the  first  line  of  tbe  letter  woold  kc 
that  it  had  been  pat  by  mistake  into  the  wrong  envelope. 

I  "Tlu  0DI7  wBj  hi  d««l  with  tlut  cua  [TompMni  t,  DMbwood]  in  1117  opinion  iibmr 
that  wa  do  not  agraa  with  it  and  Ihit  it  ww  wmtg^j  decided  "  per  Loid  Eifaer  ii  Htl»- 
dJtcb  v.  Hullwaine,  [ISM]  S  Q.  B.  M,  SI.  In  thii  eai«  the  ccnmuiiicmtiDn  wu  not  prhi- 
Icffed,  bccaua  uiada  to  an  having  no  intenit  In  It,  although  tMaonablf  aappoaed  tg  ban 

A  defiinitoT7  statement  tine  of  A.  bnt  pnbliibad  coocerniDg  B.,  bj  mlitake,  will  isppM 
■n  action  brB.  abepheard «.  Whitakar,  L.S.10C.  P.  Ml;  l^ylor  v.  Hunt,  107  Cil.M; 
Oflebel  *.  Bochaatar  Co.,  tO  Hon,  Sift.  Bnt  Me,  cmlrv,  HantOD  •.  GHoba  Co.,  arn,  tU 
(Holmet,  Hoiton,  and  Barker,  JJ.,  diaaenting). 

Compuo  Brett  v.  Watwin,  90  W.  B.  T9>i  Fox  «.  Broderi^  U  Ir.  C.  L.  B.  IBt,  W; 
Lotbl  e.  BreidenbMb,  TB  Wla.  40.  —  Ed. 
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SECTION  vm. 


BBOMAGE  AKD  Ahothik  "v.  PROSSER. 

In  the  Kdio's  Bekch,  Eabteb  Tbbu,  1885. 

[Beported  in  4  BameaaU  ^  CnuweU,  247.] 

Bi.zi.ET,  J.,  now  delh'ered  the  Judgment  of  the  oonrt.*  This  was  an 
action  for  slander.  The  plaintifl^  were  bankers  at  Monmouth,  and  the 
charge  was,  that  In  aaswer  to  a  qnestion  from  one  Lewis  Wa^ins, 
whether  he,  tiie  defendant,  had  said  that  the  plaintiff's  bank  had  stopped, 
the  defendant's  answer  was,  "It  was  true,  he  had  been  told  so."  The 
evidence  was,  that  Watkina  met  defendant  and  said,  "  I  bear  that  foa 
Bay  the  bank  of  Bromage  and  Snead,  at  Monmouth,  has  stopped.  Is  it 
true?"  Defendant  said,  "Yesjitisi  I  was  told  so."  He  added, '' It 
was  so  reported  at  Grickhowell,  and  nobody  would  take  their  bills,  and 
that  be  bad  come  to  town  in  consequence  of  it  himself."  Watkins  said, 
"  Yon  had  better  take  care  what  yon  say ;  yon  first  brought  the  news 
to  town,  and  told  Mr.  John  Thomas  of  it."  Defendant  repeated,  "  I 
was  told  so."  Defendant  tiad  been  told,  at  Cnckhowell,  there  was  a 
run  upon  plaintiffs'  bank,  but  not  that  it  had  stopped,  or  that  nobody 
would  take  their  bills,  and  what  be  said  went  greatly  beyond  what  be 
had  heard.  The  learned  Judge  considered  the  words  as  proved,  and  he 
does  not  appear  to  have  treated  it  as  a  case  of  pnvileged  communica- 
tion ;  but  as  the  defendant  did  not  appear  to  be  actuated  by  any  ill 
will  against  the  plaintiffs,  he  told  the  yary  that  if  they  thought  the 
words  were  not  spoken  medidoutly,  though  they  might  unfortuuately 
have  produced  injury  to  the  plaintiffs,  the  defendant  ought  to  have 
their  verdict ;  but  if  they  thought  them  spoken  malicioutly,  they  should 
find  for  the  plaintiff:  and  the  Jury  having  found  for  the  defendant,  the 
question  upon  a  motion  for  a  new  trial  was  upon  the  propriety  of  this 
direction.  If  in  an  ordinary  case  of  slander,  (not  a  case  of  privileged 
communication),  want  of  malice  is  a  question  of  fact  for  the  consideration 
of  a  Jury,  the  direction  was  right ;  but  if  in  such  a  case  the  law  impltea 
such  malice  as  is  necessary  to  maintiun  the  action,  it  is  the  duty  of  the 
judge  to  withdraw  the  question  of  malice  fi-om  the  consideration  of  the 
jury :  and  it  appears  to  us  that  the  direction  in  this  case  was  wrong. 
That  malice,  in  some  sense,  is  the  gist  of  the  action,  and  that  therefore 
the  manner  and  occaaion  of  speaking  the  worda  is  admissible  in  evi- 
dence to  show  they  were  not  spoken  with  malice,  is  said  to  have  been 
^reed  (eitbsr  by  all  the  Judges,  or  at  least  by  the  four  who  thought  the 

1  Onl;  tlie  opinion  of  the  coort  a  given.  —  En. 
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truth  might  be  given  Id  evidence  on  the  general  issue),  in  Smitti  c. 
Richardson ; '  and  it  is  laid  down  in  1  Com.  Dig.  action  upon  the  case 
for  defamation,  G  5,  that  the  declaration  must  show  a  malicious  intent 
in  the  defendant,  and  there  are  some  other  very  nseful  elementair 
boolcs  in  which  it  is  said  that  malice  is  the  gist  of  the  action,  bat  in 
what  sense  the  words  malice  or  frta2iciout  intent  are  here  to  be  under- 
stood, whether  in  the  popviar  sense,  or  in  the  sense  the  law  pats  upon 
those  expressions,  none  of  these  authorities  state.  Malice  in  common 
acceptation  means  ill-will  against  a  person,  but  in  its  1^^  sense  it 
means  a  wrongful  act,  done  intentionally,  without  just  cause  or  excuse. 
If  I  give  a  perfect  stranger  a  blow  likely  to  produce  death,  1  do  it  oj 
malice,  because  I  do  it  intentionaUy  and  withont  just  cause  or  excuse. 
If  I  malm  cattle,  without  knowing  whose  they  are ;  if  I  poison  a  flsherr, 
without  knowing  the  owner,  I  do  it  of  malice,  because  it  is  a  wrongful 
act,  and  done  intentionally.  If  I  am  arraigned  of  felony,  and  wilfully 
stand  mute,  I  am  said  to  do  it  of  malice,  because  it  is  intentional  and 
without  just  cause  or  excuse.'  And  if  I  traduce  a  man,  whether  J  know 
him  or  not,  and  whether  I  intend  to  do  him  an  injury  or  not,  I  appie- 
bend  the  law  considers  it  as  done  of  malice,  l>ecauBe  it  is  wrongful  and 
Intentional.  It  equally  works  an  injurj',  whether  I  meant  to  produce 
an  injury  or  not,  and  if  I  had  no  legal  excuse  for  the  slander,  why  is  be 
not  to  have  a  remedy  against  me  for  the  injury  it  produces?  And  I 
apprehend  the  law  recognizes  the  distinction  between  these  two  descrip- 
tions of  malice,  malice  in  fact  and  malice  in  law,  in  actions  of  slander. 
In  an  ordinary  action  for  words,  it  is  sufficient  to  charge  that  the  de- 
fendant spoke  them  falsely.  It  is  not  necessary  to  state  that  they  were 
spoken  malidoualy.  This  is  so  laid  down  in  Stjle,  S92,  and  was  ad- 
judged upon  error  in  Mercer  v.  Sparks."  The  objection  there  was,  thai 
the  words  were  not  charged  to  have  been  spoken  malicionsly,  but  tlie 
oonrt  answered,  that  the  words  were  themselves  malicious  and  slander- 
ous, and,  therefore,  the  judgment  was  affirmed.  Sut  in  actions  for  sacb 
slander  as  is  prima  fade  excusable  on  account  of  the  cause  of  speaking 
or  writing  it,  as  in  the  case  of  servant's  characters,  confidential  advice, 
or  communications  to  peraons  who  ask  it,  or  have  a  right  to  expect  it, 
malice  in  fact  must  be  proved  bj'  the  plaintifi*,  and  in  Edmonson  r. 
Stevenson,*  Lord  Mansfield  takes  the  distinction  between  ttiese  and 
ordinary  actions  of  slander.  In  Weatherstone  v.  Hawkins,'  where  s 
master  who  had  given  a  servant  a  character,  which  prevented  his  being 
hired,  gave  his  brother-in-law,  who  applied  to  him  upon  the  subject,  a 
detail  by  letter  of  certain  instances  in  which  the  servant  had  defrauded 
him;  Wood,  who  argued  for  the  plaintiff,  insisted  that  this  case  did 
not  differ  (Vom  the  case  of  common  libels,  that  it  had  the  two  essential 
iugredients,  slander  and  falsehood ;  that  it  was  not  necessary  to  prove 
express  malice ;   if  the  matter  is  slanderous,  malice  is  implied,  it  is 

1  WOlea,  24. 

»  Owen.  61 ;  Koy,  86. 

*  1  Teroi  Kep.  110. 
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snffldent  to  prove  pnblication ;  the  motives  of  the  party  pabliahing  arft 
never  gone  into,  and  that  the  same  doctriae  held  in  actions  for  irordsi 
no  express  malice  need  be  proved.  Lord  Mansfield  aud  the  general 
rules  are  laid  down  as  Mr.  Wood  has  stated,  but  to  every  libel  there 
may  be  an  implied  justifloatdon  fiom  the  occaaion.  So  as  to  the  words, 
instead  of  the  plaintiS's  showing  it  to  be  false  and  malicious,  it  appears 
to  be  incidental  to  the  application  by  the  intended  master  for  the 
character ;  and  Boiler,  J.,  said,  this  is  an  exception  to  the  general  rule, 
on  acconnt  of  the  occasion  of  writing.  In  actions  of  this  kind,  the 
plaintiff  must  prove  the  words  "  malicious  "  as  well  a&  false.  BuUer,  J., 
repeats  in  Fasley  v.  Freeman,'  that  for  words  spoken  confidentially 
upon  advice  asked,  no  action  lies,  unless  express  malice  can  be  proved. 
So  in  Hargrave  v.  Le  Breton,*  Lord  Mansfield  states  MieX  no  action 
can  be  maintained  against  a  master  for  the  character  he  gives  a  servant^ 
unless  there  are  extraordinary  circumstances  of  express  malice.  But 
in  an  ordinary  action  for  a  libel  or  for  words,  though  evidence  of 
malice  may  be  given  to  increase  the  damages,  it  never  is  considered 
as  essential,  nor  is  there  any  instance  of  a  verdict  for  a  defendant 
on  the  ground  of  want  of  malice.  Numberless  occasions  must  have 
occurred  (particularly  in  cases  where  a  defendant  only  repeated  what 
be  had  heard  before,  but  without  naming  the  author),  upon  which,  if 
that  were  a  tenable  ground,  verdicts  would  have  been  sought  for  and 
obtained,  and  the  absence  of  any  such  instance  is  a  proof  of  what  has 
been  the  general  and  universal  opinion  upon  the  point.  Had  it  been 
noUced  to  the  jury  bow  the  defendant  came  to  speak  the  words,  and 
had  it  been  left  to  them  as  a  previous  question,  whether  the  defendant 
understood  Watkins  as  asking  for  information  for  his  own  guidance, 
and  that  the  defendant  spoke  what  he  did  to  Watkins,  merely  by  way 
of  honest  advice  to  regulate  his  conduct,  the  question  uf  malice  in  fact 
would  have  been  proper  as  a  second  question  to  the  jury,  if  their  minds 
were  in  favor  of  the  defendant  upon  the  first ;  but  as  the  previous 
question  I  have  mentioned  was  never  put  to  the  jury,  hut  this  was 
treated  as  an  ordinary  case  of  slander,  we  ai'e  of  opinion  that  the  ques- 
tion of  malice  ought  not  to  have  been  left  to  the  jury.  It  was,  however, 
pressed  upon  us  witli  considerable  force,  that  we  ought  not  to  grant  a 
new  trial,  on  the  ground  that  the  evidence  did  not  suppoit  any  of  the 
countd  in  the  declaration,  but  upon  carefully  attending  to  the  declara- 
tion and  the  evidence,  we  think  we  are  not  warranted  in  saying  that 
there  was  no  evidence  to  go  to  the  jury  to  support  the  declaration ; 
and  had  the  learned  judge  intimated  an  opinion  that  there  was  no  such 
evidence,  the  plaintiff  might  have  attempted  to  supply  the  defect.  We, 
therefore,  think  that  we  cannot  properly  refuse  a  new  trial,  upon  the 
ground  that  the  result  upon  the  trial  might  have  been  doubtful.  In 
granting  a  new  trial,  however,  the  coui-t  does  not  mean  to  say  that  it 
may  not  be  proper  to  put  the  question  of  malice  as  a  question  of  fact 

1  !  T.  R.  81.  «  8  Butt.  2425. 
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for  Uie  conaideration  of  the  jniy ;  for  if  the  Juiy  shoald  think  tttt 
when  WatkioB  asked  his  question  the  defendsot  uuderetood  it  as  asked  . 
in  order  to  obtain  infonnation  to  regulate  his  own  conduct,  it  will 
range  under  the  cases  of  privileged  communication,  and  the  question 
of  malice,  in  fact,  will  then  be  a  necessary  part  of  the  Jury's  iaquiiy ; 
but  it  does  not  appear  that  it  was  left  to  tbe  Jury  in  this  case,  to  con- 
sider whether  this  was  understood  by  tbe  defendant  as  an  application 
to  him  for  advice,  and  if  not,  the  question  of  malice  was  improperly 
left  to  th«r  conaideration.  We  are,  therefor^  of  <q>inion,  that  tlie 
role  for  a  new  trial  most  be  absolute.  Svle  abtoiute. 


JACKSON  V.   HOPPERTON. 

In  the  Cohuom  Pleas,  Mat  25,  1864. 

{Btporttd  in  IS  WeJdg  Btporitr,  SI3.>] 

This  cose  was  tried  before  Williams,  J.,  at  Guildhall,  in  tbe  sittings 
after  last  Easter  Term. 

The  declaration  stated  that,  "  before  the  speaking,  &c.,  tJie  defendant 
had  been  a  man-milliaer,  and  tbe  plaintiff  had  been  in  his  service  and 
employ  as  a  saleBwoman  and  aBeistant,  and  the  defendant  falsely,  3k., 
spoke,  dsc,  of  the  plaintiff  the  words  'Miss  Jackeon'  (thereby  mean- 
ing the  plaintiff)  '  is  dishonest,'  thereby  meaning  that  the  plaintiff  was 
a  tbief  and  a  dishonest  servant,  and  had  been  guilty  of  fraudulent  con- 
duct in  her  capacity  as  such  saleswoman,  Ac,  whereby,  &c.,  the  plain* 
tiff  WB9  injured  in  credit  and  reputation,  and  certain  persons  trading 
under  the  name  and  style  of '  Capper,  Son,  &,  Co.'  retYised  to  employ 
tbe  plaintiff  as  saleswoman  and  servant  in  their  employ,  as  they  other> 
wise  would  have  done,  aud  the  plaintiff  lost  and  was  deprived  of  ber 
said  situation  in  the  employ  of  the  said  '  Capper,  Sou,  &  Co.,'  and  has 
been  for  a  long  space  of  time  unable  to  obtain  employment^  Ac"    ■ 

Plea  — Not  guilty. 

The  plaintiff  entered  the  defendant's  service  on  December  lat,  1862, 
and  remained  in  his  employ  till  October,  1863,  when  she  left,  he  having 
accused  her  of  taking  some  money,  and  a  few  other  things.  Shortly 
after  she  left,  she  returned  for  her  boxes,  and  asked  him  for  her  wages, 
and  he  then  accused  her  of  taking  £3  Ids.,  but  said,  "  if  you  had  come 
back,  I  should  have  said  nothing  about  it"  A  few  days  after  he  paid 
her  her  wages.  Two  or  three  days  after  this,  she  applied  to  the  Messre. 
Capper,  Ron,  &  Co.  for  a  situation ;  and  she  informed  the  defendant 
that  a  young  lady  was  coming  to  him  for  a  reference,  and  he  then  said, 
"  I  will  give  you  no  reference,  but  If  you  own  that  you  took  the  money 
I  will  give  you  a  reference."    The  lady  from  Uessrs.  Capper,  Son,  A 

■  IflC.  B.N.  3.  S29B.C  — Ed. 
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Ca  called  at  the  defendant's  and  uked  him  Ibr  the  plaintiff's  character, 
when  be  spoke  the  words  ia  the  declaration,  and  said  he  wonld  not  give 
her  a  character,  she  was  dishonest,  and  that  he  had  money  and  gooda 
which  he  could  prove  she  hod  taken.  The  plaintiff  did  not  get  iba 
sitnation,  the  wages  for  which  were  £50  a  year  and  board.  The  Jury 
found  a  rerdict  for  the  plaintiff  for  £60. 

Mr.  Chambers,  Q.  C.  (Mance  with  him),  now  moved  for  a  mle  calling 
on  the  plaintiff  to  show  cause  why  this  verdict  should  not  be  set  aside, 
and  instead  thereof  a  nonsuit  entered,  on  the  ground  tiiat  there  was  no 
evidence  of  express  malice ;  or  for  a  new  trial,  on  the  grounds  Uiat 
the  verdict  was  against  the  evidence, '  and  that  the  damages  were 
excessive. 

Erle,  C.  J.  I  am  of  opinion  that  there  shonld  be  no  rule  in  this 
case.  This  was  an  action  for  defamation  of  character,  and  evidenca 
was  adduced  on  tiie  part  of  the  defendant  to  show  that  the  dcEamatory 
words  were  uttered  on  an  occasion  which  JustiSed  the  use  of  them. 
The  question  left  to  the  jury  was,  whether  the  defendant  believed  the 
imputation  of  diehouesty,  which  he  made  against  the  plaintiff,  was  true 
or  not,  and  they  found  he  did  not  believe  it  to  be  so,  and  the  judge  is 
aatisfled  with  their  answer.  I  think  this  was  a  necessary  question  to 
be  left  to  them.  Then,  as  to  the  damages  being  excessive,  the  plaintiff 
lost  a  situation  for  which  she  would  have  received  £50  a  year,  and  it 
cannot  be  said  that  £60  is  too  lai^  a  sum  as  compensation  for  that 
loss.  Mr.  Chambers  also  moved  on  the  ground  that  it  was  the  Judge's 
duty  to  nonsuit  the  plaintiff  at  the  close  of  the  plaintiff's  case ;  but  she 
tried  to  get  another  situation,  and  a  lady  called  on  the  defendant  for  her 
character,  and  he  then  spoke  to  the  lady  tbo  words  complained  of;  where 
words  are  spoken  on  such  an  occasion  as  that,  if  the  person  nttering 
them  believe  tbem  to  be  true,  and  there  be  no  further  evidence  to 
show  a  probability  that  tbey  were  spoken  maliciously,  it  is  the  duty  of 
the  jadge  to  nonsuit  the  plaintiff.  The  coses  of  Taylor  v.  Hawkins* 
aud  Somerville  v.  Hawkins  show  what  is  the  law  under  such  circum- 
stances, and  lay  down  that,  if  the  plaintiff  give  evidence  from  which  the 
Jury  might  infer  malice,  such  as,  Uiat  the  defendant  made  the  imputa- 
tions not  believing  them  to  be  true,  or  that  at  the  time  when  he  spoke 
the  words  he  did  not  believe  he  was  in  the  discharge  of  a  duty,  the 
question  of  malice  ought  to  be  left  to  the  Jury ;  and  it  appears  from  the 
old  cases,  and  also  the  two  cases  above  cited,  that  defamation  carries 
with  it  a  presumption  of  malice,  and  that  it  is  prima  fade  evidence  of 
malice,  but  the  occasion  on  which  the  defamatory  words  are  spoken 
may  rebut  the  prima  facia  inference  of  malice,  and  then  additional  evi- 
dence may  be  given  to  show  that  there  was  malice,  and  the  jury  ore  to 
find  on  that  evidence  and  on  the  libel  itself  whether  there  be  malice. 
In  the  case  of  Wright  v.  Woodgate,'  it  is  thus  laid  down  by  Farke,  B., 
at  p.  577 :  "  The  proper  meaning  of  a  privileged  communication  is  only 

iiaQ.B.S08.  •  2C.M.&B.6T3. 
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this,  that  the  occ&aion  on  which  tbe  oommunicatioD  was  made  lelints 
the  inrerence  prima  Jade  arising  from  a  statement  prejadicial  to  the 
character  of  the  plaintiff,  and  puts  it  npon  him  to  prove  that  there  iru 
malice ;  in  fact,  that  the  defendant  was  actuated  by  motives  of  peraonil 
Bpite  or  ill-will,  independent  of  the  occ&aion  on  which  the  commnaics- 
tion  was  made.  In  the  present  case,  It  became,  in  my  opinion,  iacnn- 
bent  npon  the  plaintiff  to  show  malice  in  fact.  This  tie  might  hare 
made  oat,  either  from  the  language  of  the  letter  itself,  or  by  eztnnsic 
evidence,  as  by  proof  of  the  conduct  or  expreesious  of  the  defendant, 
showing  that  be  was  actuated  by  a  motive  of  personal  ill-will."  And 
in  Taylor  v.  Hawkins,  Lord  CampbeU  lays  it  down  at  p.  32L  thas: 
"  The  rule  is,  that,  if  the  occasion  be  sndi  as  repels  the  presninption 
of  malice,  the  communication  is  privileged,  and  the  plaintiff  mnst  tbeo, 
if  he  can,  give  evidence  of  malice."  I  think  that  the  fact  of  his  ctujg- 
ing  her  with  stealing  the  £S  10«.,  and,  not  making  that  chaise  till  after 
she  had  threatened  to  leave,  and  then  the  fact  of  his  telling  her  that 
if  she  had  come  back  he  should  have  said  nothing  about  it,  and  that 
If  she  owned  she  took  it  he  would  give  her  a  reference,  were  soffldcDt 
focts  to  justify  the  Jury  in  inferring  that  he  was  not  performing  the  im- 
portant duty  between  man  aud  man,  of  stating  what  he  believed  to  be 
the  plaintiff's  true  character,  when  he  spoke  the  words  which  are  Uw 
subject  of  this  action. 
Williams,  Willes,  and  Btles,  JJ.,  concurred. 

£vle  refilled} 


SOUEBVILLE  v.   HAWKINS, 

Is  I'HE  CouHON  Pleas,  Hilabt  Term,  1851. 

IBeported  in  10  Commim  Bank,  583.] 

This  wa£  an  action  upon  the  case  for  slander. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sittings  in  London 
after  Hilary  term,  1848.  It  appeared,  that  the  plaintiff  had  been  in 
tiie  service  of  the  defendant,  and  had  been  dismissed  on  a  Thursday, 
in  consequence  of  some  articles  being  missed,  which  he  was  suspected 
of  having  stolen ;  and  that,  when  he  went  to  the  defendant's  shop  on 
the  following  Saturday  to  receive  the  wages  due  to  him,  the  defendant 
called  Jones  and  Williams,  the  other  two  servants,  into  the  counting- 
house,  and,  speaking  of  the  plaintiff,  said  to  them  —  "I  have  dismissed 
that  man  for  robhiog  me :  do  not  speak  to  him  any  more,  in  public  or 
in  private,  or  I  shall  think  you  as  bad  as  him." 

For  the  defendant,  it  was  submitted  that  this  was  a  privileged 
Dommunication. 

1  Nivill  «.  fine  Arts  Co.  [ISsq  3  Q.B.  IH;  Hollsnbeck  c.  Biitlnc,  105  lova,  fS8;  Atwm 
V.  Mackintosh,  120  Mass.  ITT;  Wagntr  ■.  ScoU,  184  Ho.  aSBj  HeOev  «.  Hamilton,  184  Fa. 
108;  HsUstern  v.  Eatzer,  103  Wis.  Kl  Aeeard.  ~  Ed. 
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On  the  other  hand,  it  was  insiated,  that  the  act  complfuned  of  wob 
perfectlj  gratuitous,  not  liko  a  communication  made  to  a  confidential 
person,  or  a  matter  that  the  other  servants  liad  any  intereet  io ;  and 
that  it  was  a  question  for  the  Jur}',  whether  the  statement  was  made 
under  circumstances  which  indicated  malice. 

The  Lord  Chief  Juatioe  was  of  opinion  that  this  was  a  privileged  com- 
munication, and  that  there  was  do  evidence  of  malice,  and  therenpon 
directed  a  nonsuit  to  be  entered.* 

f.  James,  in  the  following  Easter  term,  obtuned  a  rule  niei  for 
a.  new  trial,  on  the  gronnd  of  misdirection.* 

Bytea,  Setjt,  in  Trinity  term,  1849,  showed  cause. 

Maule,  J.,  now  delivered  the  judgment  of  the  court* 

This  was  an  action  for  words  imputing  theft,  spoken  by  the  defend- 
ant of  the  plaintiff.  The  defendant  pleaded  not  guilty,  and  a  justifi- 
cation. 

At  the  trial,  before  Wilde,  C.  J.,  it  appeared  that  the  plaintiff  had 
been  in  the  service  of  the  defendant,  and  had  been  dismissed  on  ft 
charge  of  theft ;  that  he  afterwards  came  to  the  defendant's  house,  and 
had  some  communication  with  the  defendant's  servants ;  and  that  the 
words  in  question,  —  "I  have  dismissed  that  man  for  robbing  me  ;  do 
not  speak  to  him  any  more,  in  public  or  in  private,  or  I  shall  think  yoa 
as  bad  as  him,"  —  were  spoken  by  the  defendant  to  his  servants. 

The  Lord  Chief  Justice  was  of  opinion  that  this  was  a  privileged 
communication ;  and  that  there  was  no  evidence  of  malice ;  and  thst 
the  verdict  must  be  found  for  the  defendant  on  the  general  issue :  but 
he  offered  to  go  on  and  try  the  issue  on  the  Justification.  This  the 
plaintiff  declined  j  and  thereupon  the  Lord  Chief  Justice  directed  a 
Donsnit  to  be  entered. 

The  plaintiff  obtained  a  rule  nisi  for  a  new  trial,  on  the  gronnd  of 
misdirection. 

It  was  contended  for  the. plaintiff,  npon  the  argument  on  showing 
cause,  that  the  Lord  Chief  Justice  was  mistaken  in  both  respects,  i.  e., 
that  the  commuuicatioa  was  not  privileged,  and  that  there  was  evidence 
of  malice. 

But  we  think  that  the  case  falls  within  the  class  of  privileged  oom- 
municationa,  which  is  not  so  restricted  as  it  was  contended  on  behalf  of 
the  plaintiff.  It  comprehends  all  cases  of  communications  made  bwta 
fde-i  in  performance  of  a  duty,  or  with  a  fair  and  reasonable  purpose  of 
protecting  the  interest  of  the  party  using  tiie  words.  In  this  case,  sup- 
posing the  defendant  himself  to  believe  the  charge,  —  a  supposition 

1  The  itetemeut  of  the  ca««  is  abridged,  and  the  ailments  of  coaiiBel  are  omitted. 
—  Kd. 

*  2  C.  H.  &  R.  GTS. 

*  The  case  was  argoed  in  Trinity  t«im,  18*B,  before  Wildb,  C.  J^  COLTltAX,  J, 
Mauls,  J.,  and  Cbesbwell,  J. 
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always  to  be  made  when  the  qneation  is  wheUi^r  a  communication  be 
privileged  or  not,  —  it  waa  the  duty  of  the  defendant,  and  also  bis 
interest)  to  prevent  his  Beirante  nt>m  assodatiiig  with  a  person  of  Bocfa 
a  character  as  the  words  imputed  to  the  pUintiff ;  as  such  associatioD 
might  reasonably  be  apprehended  to  be  likely  to  be  followed  by  injurious 
consequences,  both  to  the  servants  and  to  the  defendant  himself. 

We  think,  therefore,  the  communication  In  question  waa  privil^ed, 
i.  e^  it  waa  made  under  drcumatances  which  rebut  the  presmnptioiL  of 
malice,  which  would  otherwise  arise  fh>m  the  nature  of  the  words  nsed. 
That  presumption  being  rebutted,  it  was  for  the  plaintiff  to  show  nlBr- 
matively  that  the  words  were  spoken  maliciously ;  for,  the  questitMi, 
being  one  the  affirmative  of  which  lies  on  the  plaintiff,  most,  in  the 
absence  of  evidence,  be  determined  in  favor  of  the  defendant. 

On  considering  the  evidence  in  tiiis  case,  we  cannot  see  that  the  jniy 
would  have  been  Justified  in  finding  that  the  defendant  acted  mali- 
ciously. It  is  true  ttiat  the  facts  proved  are  connitent  with  the  pres- 
ence of  malice,  as  well  as  with  its  absence.  But  this  is  not  soffldent 
to  entitle  the  plaintiff  to  have  the  question  of  malice  left  to  the  juiy; 
for,  the  existence  of  maUce  is  consistent  with  the  evidence  in  all  cases 
except  those  in  which  something  inconsistent  with  malice  is  shown  is 
evidence :  so  that,  to  say,  that,  in  all  cases  where  the  evidence  was 
consistent  with  maUce,  it  oi^ht  to  be  left  to  the  jury,  would  be  in  effe(i 
to  say  that  the  Jury  might  find  malice  in  any  case  in  which  it  was  not 
disproved,  ~  which  woald  be  inconsistent  with  the  admitted  rule,  that, 
in  cases  of  privileged  commnnication,  malice  must  be  proved,  and  then- 
fore  its  absence  must  be  presumed  until  such  proof  is  given. 

It  is  certainly  not  necessary,  in  order  to  enable  a  plaintiff  to  have 
the  question  of  malice  submitted  to  the  Jury,  that  the  evidence  should 
be  such  as  necessarily  leads  to  the  conclasiCMi  that  malice  existed,  m 
that  it  should  be  inoonsistent  with  the  non-existence  of  malice ;  but  it 
is  necessary  that  the  evidence  should  raise  a  probability  of  malioe,  and 
be  more  consistent  with  its  existence  than  wiUi  its  non-existence. 

In  Uie  present  case,  the  evidence,  as  it  appears  to  us,  does  not  raise 
any  probability  of  malice ;  and  is  quite  as  consistent  with  its  absence 
as  with  its  presence :  and  considering,  as  we  have  before  observed, 
that  the  mere  possibility  of  malice  which  is  found  in  this  case,  and  id 
all  cases  where  it  is  not  disproved,  would  not  be  sufficient  to  Justifys 
]urj'  in  finding  for  the  plaintiff,  we  think  the  Lord  Chief  JusUce  was 
right  in  not  leaving  the  question  to  them,  and  consequently  that  thb 
rule  must  be  discharged.  Jtuie  discharged. 
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JENOUSE,  Dkfbhsaht,  amd  DELUEGE,  Pluxtiff. 

Ik  the  Pbivt  Cogmcil,  Decehbeb  19,  1890. 

[Beporttd  in  LaiB  SeportM  (1891),  Aj^ieai  Cata,  73] 

LosD  Macnaghten.'  This  was  an  action  or  libel  brought  bj  the 
respODdent  Louis  Edtrard  Delmuge  agaioBt  the  appellant  Frederick 
AUVed  Jenonra. 

The  respondent  is  a  goTemment  medical  officer  in  the  parish  of 
Fortlaod.  The  appellant  is  a  pen<keeper  residing  in  the  same  parish, 
and  a  Justice  of  the  peace. 

The  libel  complained  of  was  contained  in  the  following  letter  ad- 
dressed by  the  appellant  to  the  inspector  of  constabular}'  for  the 
district 

*'  Boston,  Priestman  River, 
14th  January,  1888. 
"  Sir,  —  I  hare  been  informed  on  good  authority  that  Dr.  Delmege, 
of  Manchioneal,  was  called  by  one  Liudsay  (nho,  I  believe,  is  his  ser^ 
vaot)  to  attend  a  woman  in  labor  named  Zipporah  Henry,  of  If  anchio- 
neal,  on  Sunday,  8th  January ;  that,  althongh  implored  by  Lindsay  to 
attend  the  woman,  the  doctor  reflised  to  do  so  without  the  fee,  and  that 
consequently  the  woman  died  on  Monday  morning  from  want  of  medi- 
cal attendance.     I  shall  be  obliged,  in  the  interest  of  humanity,  espe- 
cially as  I  am  informed  it  ia  by  no  means  an  uncommon  occurrence  for 
Doctor  Delmege  to  reflise  to  attendsnch  cases.  If  you  will  inquire  into  this 
matter,  and  it  the  bets  prove  to  be  as  stated,  tjiat  you  will  reporii  the 
case  to  the  proper  anthority,  aa  snch  wilftd  n^lect  cannot  be  allowed. 
"  I  un,  Sir, 

*'  Tour  obedient  servant, 

"  F.  A.  Jenouse,  J.  P. 
"  B.  L.  Bivett,  Esq., 

"  Inspector  of  ConBtabnlaij, 
"  Port  Antonio." 

The  appellant  pleaded  that  the  statements  contained  in  the  letter 
were  true  in  sabstance  and  in  fact,  and  that  the  occasion  of  the  publi- 
cation was  privileged. 

The  action  was  tried  before  Sir  Adam  Gib  Ellis,  C.  J.,  and  a  special 
]ary.  In  the  result  the  Jury  returned  a  general  verdict  for  the  respou* 
dent  with  £50  damages,  and  Judgment  was  entered  accordingly. 

The  appellant  moved  for  a  new  trial.  The  motion  was  made  on  sev- 
eral grounds.  But  on  the  26th  of  July,  1888,  a  rule  was  granted,  only 
on  the  ground  of  misdirection  with  regard  to  the  question  of  privilege. 

The  rule  came  on  for  argument  before  Ellis,  C.  J.,  and  Curran  and 

*  Only  the  oplnkm  of  thi  ooort,  tnd  thtt,  too,  iligbUy  alitidged,  b  glm.  —  Ed.  - 
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Northcote,  JJ.  Oq  the  5Ui  of  September,  1888,  the  coort  an&nimoiulj 
diBcbsrged  tlie  rule  and  confirmed  the  judgment 

The  appellant  subsequently  applied  for  and  obttuned  special  leave 
from  her  Mt^eety  in  council  to  prefer  an  appeal. 

Their  Lordships  have  not  the  advantage  of  seeing  a  note  of  the  sam- 
ming-up.  But  the  snbstance  of  it,  so  far  as  material  on  the  questioa 
of  misdirectjon,  is  stated  very  clearly  in  the  judgment  of  the  Chief  Jna- 
tice  upon  the  application  to  make  the  rule  absolute. 

The  Chief  Justice  told  the  jury  that  it  waa  the  duty  of  the  appellant, 
as  a  justice  of  the  peace,  to  bring  circumstances  such  as  those  men* 
tioned  in  his  letter  to  the  notice  of  the  proper  authorities.  Their  Lord- 
ships may  observe  in  passing  that,  in  their  opinion,  nothing  turns  on 
the  position  of  the  appellant  as  justice  of  the  peace.  To  protect  those 
who  are  not  able  to  protect  themselves  is  a  duty  which  every  one  owei 
to  society.  The  Chief  Justice  went  on  to  t«U  the  jury  that  the  proper 
authority  to  whom  auch  a  complaint  should  have  been  submitted  was  tixt 
superintending  medical  officer;  buthealso  told  them  that,  if  they  thought 
that  the  appellant  had  addressed  the  letter  to  the  inspector  of  constabo- 
laiy  by  an  honest  unintentional  mistake  as  to  the  proper  authority  to  deal 
with  the  complaint,  then  the  communication  would  not  be  deprived  of 
any  privilege  to  which  it  would  have  been  entitled  had  it  been  addressed 
to  the  superintending  medical  officer.  So  far  the  summing-up  seenu 
to  be  open  to  no  objection.  The  Chief  Justice  then  proceeded  to  ex- 
plain to  the  jury  ttiat  the  existence  of  privilege  was  contingent  on 
whether,  in  their  opinion,  the  appellant  honestly  believed  the  state- 
ments contained  in  the  letter  to  be  true.  The  meaning  of  the  Chief 
Justice  is  made  perfectly  clear  by  what  follows.  After  referring  to 
cases  where  the  alleged  defamatory  matter  was  spoken  or  written  by 
masters  with  reference  to  the  characters  of  servants,  he  points  out  that, 
in  such  coses,  "  no  question  as  to  the  honajidea  of  the  defendant  arises 
as  preliminary  to  the  existence  of  privilege."  -Where,  however,  "  it  is 
alleged  that  Uie  defamatory  communication  was  made  in  discharge  of  > 
duty,"  his  view  waa  that  tbe  defendant  must  "  satisfy  the  jury  that  he 
made  the  communication  with  a  belief  in  its  truth."  "  No  doubt,"  be 
adds,  "the  dicta  of  some  of  the  judges  in  the  masters  and  servants 
cases  cited  seem  to  extend  to  all  classes  of  privileged  communicatiODS ; 
but  no  case  was  cited,  and  I  have  been  able  to  find  none,  where,  when 
privilege  was  claimed  on  the  ground  that  the  communication  was  nude 
in  the  discharge  of  a  duty,  it  has  been  held  that  the  plaintifl',  to  support 
his  acUon,  mast  prove  express  malice.  ...  In  the  one  case,  there  can 
be  no  room  for  doubt  that,  if  the  defendant  establish  the  relation  whidi 
existed  between  him  and  the  pluntiff,  a  privil^e  arises  which  can  only 
he  overcome  by  proof  of  express  malice.  In  the  other,  the  atitborities 
already  cit«d  show  that,  where  a  defendant  claims  privilege  in  respect 
of  a  chaise  of  misconduct  volunteered  by  him,  he  must  satisQr  the  Joiy 
that  he  acted  borui  fde  before  the  question  of  privilege  arises  for  the 
determination  of  the  Judge." 
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There  can  be  no  doabt,  thererore,  that  the  learned  Chief  JoBtJce  gave 
ibe  Jury  to  undentand  that  it  lay  upon  the  appellant  to  prove  afflnna- 
tively  that  he  honestly  believed  the  statements  contained  in  the  alleged 
libel  to  be  trae,  and  that,  nnleea  and  antit  th&t  was  made  out  by  him 
to  theb:  satisftction.  It  was  not  iDCumbent  on  the  respondent  to  prove 
express  malice. 

CorraD,  J.,  took  the  same  view  of  the  anthorities,  and  Northcote,  J., 
ooncnired. 

Notwithstanding  some  dicta  which,  taken  by  themselves  and  apart 
from  the  special  circnmstanoes  of  the  cases  in  which  they  are  to  be 
foQDd,  may  seem  to  support  the  view  of  the  Chief  Justice,  their  Lord- 
ships are  of  opinion  that  do  distinction  can  be  drawn  between  one 
class  of  privileged  communications  and  another,  and  that  precisely  the 
same  considerations  apply  to  all  cases  of  qualified  privilege.  "  The 
prot>er  meaning  of  a  privil^^ed  commDnication,"  as  Parke,  B.,  observea, 
— Wright  V.  Woodgate,'  —  "  is  only  this :  that  the  occasion  on  which 
the  commanication  was  made  rebats  the  inference  prima  facie  arising 
from  a  statement  prejudicial  to  the  character  of  the  plaintiff,  and  puts 
it  upon  him  to  prove  that  there  was  malice  in  fact  —  that  the  defendant 
was  actuated  by  motives  of  personal  spite  or  ill-will,  independent  of  the 
occasion  on  which  the  communication  was  made."  There  is  no  reason 
why  any  greater  protection  should  be  given  to  a  commnnication  made 
in  answer  to  an  inqaiiy  with  reference  to  a  servant's  character  than  to 
any  other  commnnication  made  ttom  a  sense  of  duty,  legal,  moral,  or 
sodal.  The  privilege  would  be  worth  very  little  if  a  person  making  a 
commnnication  on  a  privileged  occasion  were  to  be  required,  in  the  first 
place,  and  as  a  condition  of  immunity,  to  prove  affirmatively  that  he 
honestly  beUeved  the  statement  to  be  trae.  In  such  a  case  bona  fide* 
is  always  to  be  presumed. 

Their  Lordships  consider  the  law  so  well  settled  that  it  is  not  in  their 
opinion  necessary  to  review  the  anthorities  cited  by  the  Chief  Justice. 
The  last  case  on  the  subject  is  Clark  V.  Molyneux,  to  which,  unfortu- 
nately, the  attention  of  the  Supreme  Court  was  not  called.  That  was  a 
case,  not  of  master  and  servant,  but  of  a  communication  volunteered 
trara  a  sense  of  duty.  A  verdict  was  found  for  the  plaintiff.  But  it 
was  set  aside  by  the  Court  of  Appeal  on  the  ground  of  misdirection. 
In  giving  his  Judgment,  Cotton,  L.  J.,  used  the  following  language, 
every  word  of  which  is  applicable  to  the  present  case.  "  The  burden 
of  proof,"  he  said,  "  lay  upon  the  plaintiff  to  show  that  the  defendant 
was  actuated  by  malice ;  but  the  learned  Judge  told  the  Jary  that  the 
defendant  might  defend  himself  by  the  fact  that  these  communications 
were  privileged,  but  that  the  defbndant  must  satisfy  the  Jury  that  what 
he  did  he  did  bona  fide,  and  in  the  honest  belief  that  he  was  making 
statements  which  were  true.  It  is  clear  that  it  was  not  for  the  de- 
fendant to  prove  that  he  was  acting  from  a  sense  of  duty,  but  fbr  the 
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plaintiff  to  satisfj'  the  jniy  that  the  defendant  was  acting  from  sonu 
otber  motive  than  a  sense  of.duty." ' 

Their  Lordships  are  therefore  of  opinion  that  there  was  a  misdirec- 
tion on  a  material  point,  which  may  have  led  to  a  miscarriage.  Indeed, 
it  is  difflcult  to  see  how  the  Jury  could  bave  done  anjthiog  but  find  for 
the  plaintiff,  having  regard  to  the  way  in  which  the  question  was  pre- 
sented to  them.  The  Jury  were  told  that  it  was  for  the  defendant  to 
prove  that  he  honestly  believed  the  statements  in  his  letter  to  be  tme ; 
whereas  the  letter  itself  pnt  those  statements  foi^ard,  not  as  matters  of 
the  truth  of  which  the  writer  had  satisfied  himaelf,  bnt  an  matters  calling 
for  inquiry  and  consideration  by  the  proper  aatborities. 

Their  Lordships  think  that  the  verdict  cannot  stand,  and  that  there 
ought  to  be  a  new  trial 


CLARE  V.  MOLYNEUX. 

Is  THE  CODRT  OF  APPEAL,    DeCGHBEB  4,    1877. 
[Etpcrled  in  47  Lav  Journal  Reporti,  Common  Law,  !30l>] 

The  action  was  for  slander  and  libel.  The  plaintiff,  a  cleigj'man  of 
the  Church  of  England,  had  been  formerly  in  the  army,  but  left  it  i& 
the  year  1863  ;  and,  after  taking  his  degree  at  Cambridge,  was  orduoed 
by  Uie  Bishop  of  Exeter,  and  subsequentiy  became  curate  at  Assit^ton, 
to  the  Her.  H.  L.  Uaud. 

In  March,  1876,  the  defendant,  the  Bev.  Canon  Molyneox,  the  Rector 
of  Sudbuty,  which  is  in  the  neighborhood  of  Asaington,  when  calling  on  a 
Hr.  G.  Bevan,  a  banker,  with  whom  he  had  been  intimate  for  twenty-Tour 
years,  was  informed  by  Mr.  Bevan  that  the  plaintiff  was  going  to  preach 
one  of  a  course  of  Lenten  sermons  at  Newton  Church,  in  the  ndgh- 
borhood,  and  that  he  was  sure  that  if  Mr.  Charles  Smith,  the  rectw, 
knew  what  sort  of  a  person  the  plaintiff  was,  he  would  never  permit  hia 
to  preach  in  his  church.  Mr.  Bevan  then  desired  the  defendant,  as  an 
old  friend  of  Mr.  Smith's,  to  let  him  know  what  the  plaintiff's  character 
waa.  In  answer  to  ti>e  defendant's  inquiry  as  to  what  was  the  nature 
of  the  chaiges  against  the  plaintiff,  Mr.  Bevan  said  that  he  bad  been 
obliged  to  leave  the  army  through  cheating  with  cards,  had  lived  sa 
irregular  life  at  Cambridge,  had  been  guilty  of  gross  immorality  when 
curate  at  Honinger,  and  had  boasted  of  it.  The  defendant,  placing 
implicit  reliance  on  Mr.  Bevan,  aud  thinking  that  it  was  bia  duty  to 
acquaint  Mr.  Charles  Smith  with  the  matter,  at  once  rode  to  his  house, 
and,  finding  that  he  was  ill  in  bed,  communicated  his  information  to  the 
Rev.  H.  Smith,  his  son,  who  was  in  the  house. 

At  the  end  of  the  same  month  the  defendant  conealted  the  B«t-  J.  C; 

1  Lockav.BoulTniitCa.,  91FBd.m;Hcmmuiiv.Nel«>n,  IK  IT.T.5M;  Haft  v.  Mtw 
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MartfD,  his  rural  dean,  as  to  whether  he  should  not  speak  to  Mr.  Mand, 
the  plaintiff's  rector.  Mr.  Martj-n  said  he  thought  the  defendant  ought 
to  do  so.  As  Mr.  Maud  was  abroad,  the  derendant  spoke  to  his  soli- 
citor  on  tiie  subject ;  and  on  Mr.  Maud's  retnm  he  receiyed  a  letter  trom 
him,  asking  for  Information.  The  defendaat  wrote  an  answer  detailing 
the  facts  substantially  as  communicated  to  him  by  Mr.  Bevan ;  but  some 
of  the  expressions  in  the  letter  were  stronger  tiian  those  used  by  Mr. 
Bevan.  "  Profligate  "  was  used  instead  of  "  irregnlar,"  and  "  expelled 
the  arm)',"  instead  of  "  obliged  to  leave  the  army." 

The  defendant  also  consulted  Mr.  Green,  his  curate,  who  was  an- 
nounced to  preach  one  of  the  same  course  of  sermons  as  the  plainliS'. 
Mr.  Gi-een  had  been  with  the  plaintiff  for  twenty  years,  and  was  con- 
sulted by  him  on  every  ecclesiastical  matter  that  came  before  liim. 

The  communications  made  to  Mr.  Green,  Mr.  H.  Smith  and  Mr. 
Mailyn  were  the  slanders  complained  of,  and  the  letter  to  Mr.  Maud 
was  tlic  libel. 

The  defendant  relied  solely  on  the  privilege  of  the  occasions  and  the 
bofia  fides  of  his  statements. 

The  action  was  tried  before  Baron^Huddlcston  and  a  special  jury  at 
Bury  St.  Edmunds,  at  the  Summer  Assizes,  IS76. 

The  learned  judge  ruled  that  all  the  occasions  were  privil^ed,  and 
the  case  went  to  the  juiy  on  the  question  of  express  malice. 

In  tbe  course  of  his  summing  up  the  learned  judge  said :  "  Now  in 
law  if  a  man  says  what  is  not  true,  or  writes  what  is  hbellous,  or  says 
what  is  slanderous  of  another,  it  is  presumed  that  it  is  malicious.  But 
where  the  occasion  is  privileged,  then  yon  require  something  moi-e,  and 
you  require  what  the  taw  calls  express  malice.  1  must  tell  you  what 
express  malice  means." 

And  again,  at  the  close  of  the  summing  up ;  — 

"  What  you  have  to  consider,  then,  is  really  and  substantially  this  — 
assuming  ttiat  these  occasions  were  privileged,  do  you  think  that  the 
defendant  made  those  statements  and  wrote  that  letter  bona  fide,  and 
in  the  honest  belief  that  they  were  true  -—  not  merely  that  he  believed 
them  himself,  bat  honestly  believed  them,  which  means  that  he  had 
good  grounds  for  believing  them  to  be  tine.  I  do  not  mean  to  say 
pig-headedly,  pertinaciously  and  obstinately  perhaps  persuaded  himself 
of  the  matter  for  which  he  hod  no  reasonable  grounds,  and  of  which 
yon  twelve  gentlemen  would  say  they  were  peri'ectly  nnjustiQed.  If 
you  think  that  under  these  circumstances  Mr.  Molyneux  has  taken 
himself  out  of  tbe  privilege  in  consequence  of  the  statements  not  being 
made  bona  fide  and  in  the  honest  belief  they  were  true,  and  that  there- 
fore there  is  what  in  law  is  called  malice  in  fact,  which  I  have  explained 
to  you,  then  your  verdict  will  be  for  the  plaintiff." ' 

The  Jary  found  a  verdict  for  the  plaintiff,  with  £200  damages. 

1  nie  chai^  of  tha  Inmed  baron  Is  abridfted;  the  argomentt  of  connsdl  aud  the 
ConcDning  opiniona  of  Bbamwell  and  Coiros,  L.JJ.,  are  omitt«d.  —  Ed. 
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These  passages  and  the  general  tenor  of  the  aaniming  up,  which  wu 
to  the  same  cS'ect,  constituted  the  misdirection  complained  of. 

The  defendant  moved  for  a  new  trial  in  the  Queen's  Bench  Division, 
on  the  ground  of  misdirection,  and  that  the  verdict  was  against  evi- 
dence ;  but  the  court  refused  the  rule.  The  defendant  appealed. 
I  Brett,  L.  J.  I  am  of  the  same  opinion ;  I  think  that  there  wu, 
what  amounts  in  law  to  a  misdirection ;  that  the  verdict  was  against 
the  evidence;  and,  fhrther,  that  there  was  no  evidence  to  go  to  the 
jury. 

With  regard  to  the  alleged  misdirection,  I  do  not  think  that  we  differ 
from  the  Queen's  Bench  Division  in  our  view  of  the  law,  but  I  think 
that,  whatever  the  idea  Baron  Huddleston  intended  to  convey  to  the 
jury  ill  hia  careful,  elaborate,  and,  if  I  may  say  so,  able  summing  op, 
really  was,  it  may  have  materially  misled  them,  and  if  it  may,  that  is  in 
law  a  misdirection. 

The  summing  up  is  fouuded  on  the  assumption  that  the  occasions  of 
the  alleged  slanders  and  libel  were  privileged,  and  that  the  defendant 
was  therefore  excused  in  that  which  would  otherwise  have  1>eeD  aclioa- 
ahle,  if  he  used  the  occasions  faiMy.  Now  it  is  right  before  critadsii^ 
the  summing  up  of  the  learned  Judge  to  StatCi  as  clearly  as  one  can, 
what  the  law  relating  to  excuse  by  reason  of  privilege  in  cases  of  Hbd 
and  slander  really  is.  It  is,  I  apprehend,  this :  When  a  defendant 
claims  that  the  occasion  of  a  libel  or  slander  is  privileged,  and  when 
it  is  held  bj  the  judge,  whose  duty  it  is  to  decide  the  matter,  that  the 
occasion  is  privileged,  the  question  arises,  —  under  what  conditions  c&o 
tlie  defendant  take  advantage  of  the  privil^e?  If  the  occasion  is 
privileged,  it  is  so  for  some  reason,  and  the  defendant  is  entitled  to  the 
protection  of  the  privilege  if  he  uses  the  occasion  for  that  reason,  but 
not  otherwise.  If  he  uses  the  occasion  for  an  indirect  reason  or  mo- 
tive, he  uses  it,  not  for  the  reason  which  makes  it  privileged,  hut  foi 
another.  One,  but  by  no  means  the  only,  indirect  motive  which  can  be 
alleged,  is  the  gratification  of  some  anger  or  malice  of  his  own.  By 
malice  here  I  mean,  not  a  pleading  expression,  but  actual  malice,  or 
what  is  termed  malice  in  fact,  i.  e.,  a  wrong  feeling  in  the  defendant's 
mind.  If  this  malice  be  the  indirect  and  wrong  motive  suggested  in 
a  particular  case,  thei-e  are  certain  tests  by  which  its  existence  may  be 
investigated.  Two  such  tests  are  these:  If  a  roan  is  proved  to  ha^'e 
stated  what  he  knew  to  be  false,  no  one  inquires  fhrther,  everybody 
assumes  thenceforth  that  he  was  malicious,  that  he  did  so  wrong  a  thmg 
from  some  wrong  motive.  Again,  if  it  be  proved  that  out  of  anger  or 
from  some  other  wrong  motive  the  defendant  has  stated  something  as 
a  tmth  or  as  true,  without  knowing  or  inquiring  whether  it  was  true 
or  not,  therefore  reckless,  by  reason  of  his  anger  or  other  motive, 
whether  it  is  true  or  not^  the  jury  may  infer,  and  generally  will  mfer, 
that  he  used  the  occasion  for  the  gratification  of  his  anger  or  malice,  01 
other  indirect  motive,. and  not  for  the  reason  or  motive  which  occasions 
or  justifies  the  privilege. 
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These  tests  hare  been  suggested  before,  and  they  were  approved  by 
the  whole  Court  of  CommoD  Pleas  in  a  case  tried  before  me  at  Leeds, 
and  I  apprehend  they  are  correct 

That  being  so,  I  think  that  Baron  Huddleston  did  not  follow  these 
rules  and  tests,  but  others.  Take  his  summing  up  as  a  whole,  aa  I 
think  we  onghl^  he  left  the  case  as  if  the  burden  of  proving  there  was 
no  malice  lay  on  the  defendant,  but  if  the  occasion  be  privileged,  the 
onus  of  showing  malice  Is  at  once  thrown  on  the  plaintiff.  Further,  in 
order  to  guide  the  jury  as  to  what  malice  was,  he  read  the  passage  in 
Bromage  v.  Prosser ;  what  he  read  there  is  not  a  deBnition  of  malice, 
in  fact,  at  all,  but  of  that  malice  which  is  a  technical  term  in  certain 
pleadings,  where  it  simply  means  "  wilfally."  It  has  been  held,  that  in 
each  pleadings  the  absence  of  the  word  maliciously  is  immaterial  if  the 
word  wilfully  is  present  —  because  they  are  in  such  pleadings  synony- 
mous terms.  Then,  I  think  the  passage  at  the  end  of  the  summing  up 
is  really  a  recapitulation  of  the  sense  of  the  whole  summing  up,  and 
might  lead  the  jury  to  believe  that,  although  they  were  of  opinion  that 
the  defendant  did  believe  what  he  stated,  he  would  not  be  protected 
unless  his  belief  was  a  reasonable  one,  as  distinguished  from  a  pig- 
headed, obstinate,  and  insensible  one.  But  the  real  question,  as  I 
hare  stated,  is,  whether  the  defendant  did,  in  fact,  believe  his  state- 
nenti'or  whether  being  angry  or  moved  by  some  other  indirect  motive, 
did  not  know,  and  did  not  care,  whether  his  statement  was  tme  oi 
false.  Queatione  of  pig-beadedness  and  obstinacy  may  be  tests  as  to 
whether  a  man  really  did  honestly  believe  or  not,  but  Baron  Hud- 
dleston left  them  as  if  they  were  of  the  essence  of  the  definition  of 
malice. 

The  direction  was  therefore  wrong  if  the  occasions  were  privil^ed. 
That  they  were  I  have  a  very  strong  opinion.  The  only  occasion  dis- 
puted is  that  of  the  communication  to  Mr.  Green  the  curate.  I  am 
clearly  of  opinion  that  that  was  prlvil^ed.  I  think  that  where  a  clei^- 
man  consults  his  curate  as  to  his  conduct  in  an  ecclesiastical  matter, 
the  occasion  is  a  priviteged  one. 

As  to  the  other  points,  I  think  that  at  least  the  verdict  was  against 
the  evidence.  But  I  think  more,  1  think  there  was  no  evidence  fit  to 
be  submitted  to  a  jury,  and,  therefore,  if  on  a  new  trial  the  facts  remain 
the  same,  the  Judge's  duty  will  be  to  direct  the  jury  that  there  is  no 
case.  In  this  matter,  therefore,  there  has  been  a  miscarriage.  But 
I  think  that  the  case  is  not  one  in  which  to  apply  Order  XL.,  rule  10, 
and  enter  the  verdict  for  the  defendant,  as  it  does  not  follow  that  on  a 
new  trial  further  evidence  may  not  be  forthcoming. 

Appeal  aUotced. 
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CARPENTER  v.  BAILET. 

Ik  tbe  Sdpbuib  Codkt,  New  Haiu-shire,  Dkckmbeb,  1873. 

[Repoiitd  in  ftS  Nta  Samptkire  Beportt,  690.] 

This  is  an  action  on  the  case  for  a  libel,  by  J.  N.  Carpenter  agaiust 
J.  H.  Bailey,  the  writ  bearing  date  September  21, 1869.'  The  declara- 
tion alleges,  that,  on  April  20, 1869,  the  plaintiff  was  a  paymaster  in  Uie 
navy,  stationed  as  puitsbasing  agent  at  Portsmouth ;  that,  by  tbe  nilet 
of  the  navy  department,  he  was  entitled  to  remain  on  that  station  three 
years;  and  that  the  defendant,  contriving,  Ac,  published  of  him  the 
following  libel:  "To  the  Honorable  the  Senators  and  Members  of  the 
House  of  Representatives  iu  Congress  from  New  Hampshire :  The 
undersigned,  afl^r  much  patience  has  been  exhausted,  b%  to  remou- 
Btrate  against  the  further  continuance  at  this  station  of  Paymaster 
J.  N.  Carpenter  as  purchasing  agent.  In  all  our  atnm^les,  Paymaster 
Carpenter  has  alwaj's  voted  against  us,  carrying  the  straight  Democratic 
ticket,  throwing  his  patronage  adversely  to  the  fHends  of  Genenl 
Grant,  and  always  filling  the  requirements  of  a  tool  sent  here  by  ex- 
Secretary  Welles  to  carry  out  tbe  interests  of  Andrew  Johnson.  May 
we  hope  for  relief  from  such  a  burden?  Let  the  rebel  sympathizer  he 
exchanged  for  a  man  who  will  have  office  hours  of  a  convenient  kind, 
and  will  be  found  there  at  least  once  a  day  to  attend  to  those  having 
business  there,  and  offlccis  and  citizens  will  alike  be  grateful.  Ports- 
mouth, N.  H.,  April  20.  1869.  E.  G.  Peirce,  Jr.,  Chas.  Robinson, 
Aaron  Young,  Daniel  J.  Vaaghan,  K  A.  Stevens,  W.  H.  Hackett, 
John  H.  fialley,  Paine  Durkee." 

"Tbe  defendant  pleaded  in  substance  that  he  was  informed  and 
believed  that  the  plaintiff  had  done  tbe  things  charged  in  the 
petition  and  that  he  believed  that  the  public  good,  and  the  wel- 
fare of  said  administration  of  General  Grant,  required  that  the 
said  plaintiff  should  be  i-emoved  from  said  of&oe  at  said  station,  and 
that  a  suitable  ofBoer  should  be  put  there  in  his  stead,  and  that  the 
senators  and  members  of  the  House  of  R«pre8entadveB  in  Congress  fmm 
the  titate  of  New  Hampshire  were  the  proper  persons  and  officers  to  he 
petitioned  in  order  to  procure  the  removal  of  the  said  plaintiff  from 
said  office  at  said  naval  station,  the  defendant,  in  good  fmth,  and  with- 
out malice  or  ill  will  to  the  said  plaintiff,  but  in  order  to  procure  Uie 
removal  of  the  plaintiff  for  the  causes  aforesaid  from  tlie  said  office, 
signed  said  petition  to  said  senators  and  representatives  containing 
said  supposed  libellous  words  in  the  plaintiff's  declaration  mentioned, 
as  lie  lawfully  might  have  done,  for  the  cause  aforesaid,  and  this  be  ia 
ready  to  verify."     Wherefore,  &c. 

To  this  plea  the  plaintiff  demurred  generally. 

>  The  caw  U  mBterially  kbridged.  —  El>< 
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Saroekt,  C.  J.  If  the  defendant  cannot  juatify  b}'  showing  the  truth 
of  the  matter  charged,  he  may  excaae  the  publication  by  showing  that 
it  was  made  upon  a  lawful  occasion,  npon  probable  cause,  and  from 
good  motives. 

It  Is  also  said  that  matt«r  in  excnae  in  a  proaecotion  for  libel  is 
where  the  defendant,  upon  a  lawful  occasion,  proceeded  with  good 
motives  npon  probable  grounds,  —  that  is,  upon  reasons  that  were  ap- 
parently good,  bat  upon  a  supirasitiou  which  turns  out  to  be  unfoundedi 
This  is  a  very  different  thing  from  showing  the  actual  truth  of  the  allega- 
tions :  where  that  is  proved  with  a  proper  occasion,  it  is  a  Justification 
without  regard  to  motives ;  but  where  the  statements  made  prove  false, 
the  defendant  needs  to  show  not  only  a  proper  occasion,  but  a  good 
motive  also,  — for,  if  the  matter  be  untrue  and  the  motive  bad,  how 
could  the  end  be  justified  or  even  excused  ?  But  when  the  occasion  is 
proper,  one  may  be  excused  for  stating  what  proves  to  be  untrue,  if  he 
had  probable  cause  to  believe  it  true,  and  spoke  it  from  good  motives ; 
see  authorities,  9  K.  H.  45. 

So,  in  Palmer  v.  Concord,'  it  is  said,  by  Smith,  J.,  that  most  of 
what  are  called  "  privileged  communications"  are  conditionally,  not 
absolutely,  privileged.  The  question  is  one  of  good  faitb,  or  motive, 
and  can  be  settled  only  by  a  Jury.  A  court  cannot  rule  that  a  com- 
munication is  privUeged,  without  assuming  the  conditions  on  which  it 
Is  held  to  be  privileged,  namely,  that  it  was  made  in  good  faith,  for 
a  justifiable  purpose,  and  with  a  belief,  founded  on  reasonable  grounds, 
of  its  truth ;  —  and  see  cases  cited. 

In  the  cose  before  us,  the  occasion  would  be  a  lawful  one,  provided 
the  motive  was  good,  and  there  was  probable  cause.  And  the  question 
is,  whether  the  mere  fact,  that  the  defendant  had  been  informed  and 
believed  that  a  fact  was  so,  is  equivalent  to  having  probable  cause  to 
believe  it  to  be  so.  And  we  think  it  could  not  be  assumed  that  it  was 
so.  A  person  might  be  informed  of  a  fact  by  one  in  whom  he  might, 
for  some  special  reason,  have  confidence,  but  to  whom  no  one  else 
would  give  the  slightest  credence ;  and  a  jur}'  would  readily  find  that 
a  belief  in  that  case  was  founded  upon  information  which  would  not 
amount  to  probable  cause  for  the  belief  of  any  man  of  ordinary  capacity. 
The  question  for  the  jury  would  be,  not  whether  the  defendant  believed 
it^  hut  had  he  probable  cause  to  believe  it?  There  might  be  belief 
without  probable  cause  for  it ;  and  hence  it  would  not  be  sufficient  to 
all«^  merely  information  and  belief,  because  that  might  not,  in  a  given 
case,  amount  to  probable  cause.  The  fourth  plea  is  sutntanUally  cor- 
rect in  form,  and  goes  aa  far  as  the  rule  thus  laid  down  will  warrant; 
and  we  think  this  third  plea  is  insufBcient.       Demvrrer  sustained.* 

1  48  N.  H.  SIT. 

>  Rmnnon  r.  West,  135  Kf.  4IT  <wmU<){  Toothaker  v.  CoDut,  91  He.  138:  Briggi  v. 
Ourelt,  111  r«.  304;  Conroj  V.  PitUbnrgh  Timea,  139  P>.  334;  HnldeniK  c.  Wilku  Birn 
•mm-,  ilb  Pa.  470. 

Sic,  alio,  Donglus  r.  Daiilc*,  114  Fed.  838  Accord.  —  Y.'i. 
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CHAPTEE  IV. 

MALICIOUS  PEOSECDTIOir. 

SECTION  I. 

MtUiciout  Prosecution  of  Criminal  Froeeedingt- 

(a)  Imbtrutiox  or  CiuifiNAi.  FttooBSDiiraa. 


REACH  V.   QUINK. 

CouBT,  AiABAMA,  Januabt  19,  1909. 

[13  Si>»thtT%  Xgwrtir,  610.] 

DowDELL,  J.'  The  fifth  count,  whether  intended  as  a  count  in  case 
for  a  malicioua  prosecution  or  a^  a  count  in  trespass  for  false  impn»- 
onment,  was  iu  either  aspect  faulty,  and  subject  to  the  demurrer  iii- 
teiposed.  As  a  count  in  case  for  malicious  piosecutioa,  it  is  faul^ 
omitting  to  aver  the  issuance  of  process.*  Davis  v.  Sanders,*  and 
authorities  there  cited.  As  a  count  in  trespass  for  false  imprison- 
ment, it  fails  to  aver  that  the  defendant  arrested  and  imprisoned,  oi 
caused  to  be  arrested  or  imprisoned,  the  plaintiff.  Manifestly  it  vu 
intended  by  the  pleader  as  a  count  in  case  for  malicious  prosecutioo, 
since  it  contains  all  of  the  necessary  averments  of  such  a  complaint 
(form  20,  Code  1896,  p.  947,  c.  91),  except  the  averment  of  the  issu- 
ance of  the  warrant 

A^rmtd. 

1  Onlf  m  portioD  of  tbe  opinion  ii  given.  - 

'  Cooperv.  Armoar,  19Fed.  315;  D&viai 

dirke  V.  Poitin,  B  C.  &  P.  iSS;  Dawson 
84Iad.lOG  Contra. 

The  connt  in  malicious  proucation  mn>C  Megt  the  chargei  of  the  detenduit  npon  vhick 
the  virTBDt  w*B  iuued.  Hughei  v.  Rou,  1  St.  &  P.  SIS,  361;  Longi.  Rogen,  IT  AU.MO; 
Adamic.  Liaher,  3  Bleckt.  Sll,  216;  Galloway  v.  Stewart,  19  Ind.  IM,  IBS;  Barrri.  StU 
Co.,  UPhila.  ISl.  — Ep. 

>  ISi  AU.  S7S,  3S  SoDth.  liW. 
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S.  E.  HALBER9TADT,  Appellant,  v.  NEW  YOKE  LIFE 
INSUEAIfCE  CO. 

CotJBT  OP  Appeals,  Jaxdabt  6,  1909. 

[m  Ifta  York  Reporf,  1.] 

Thb  action  is  brought  to  recover  damages  for  an  alleged  maltcions 
prosecution  claimed  to  have  been  instituted  by  the  respondent  against 
the  appellant  in  Mexico.  It  is  in  the  complaint,  amongst  other  things, 
alleged  that  the  respondent  through  its  agent  in  the  Criminal  Court 
of  the  city  of  Mexico  charged  the  appellant  with  the  crime  of  em- 
bezzlement "and  thereupon  and  in  and  by  virtue  of  said  charge  and 
the  institution  of  said  criminal  proceedings  a  warrant  was  issued  by 
said  court  for  the  arrest  of  the  plaintiff  (in  this  action),"  and  that 
thereafter  "  the  said  criminal  proceedings  for  the  punishment  of  said 
plajntiff  were  dismissed  and  extinguished  and  the  said  prosecution 
was  thereby  wholly  determined  ...  in  favor  of  the  plaintifE." 

The  respondent,  by  its  second  defence,  which  is  challenged  here 
for  inBufficiency,  alleged,  in  substance,  that  before  the  warrant  re- 
ferred to  in  the  complaint  could  be  served  upon  the  appellant  and 
before  he  could  be  apprehended,  "  he  left  the  Republic  of  Mexico  and 
thereafter  continuously  remained  absent  .  .  .  and  by  such  absence 
avoided  being  arrested  under  such  warrant,  or  being  tried  .  .  .  but 
remained  absent  from  said  Republic  of  Mexico  for  a  sufficient  period 
of  time  to  enable  him  to  procure  the  dismissal  of  said  proceedings 
under  the  law  of  Mexico  on  account  solely  of  the  lapse  of  time,"  and, 
conversely,  that  said  criminal  proceedings  "were  not  dismissed  on' 
account  of  a  determination  of  the  case  in  favor  of  the  plaintiff  on  the 
trial  thereof  on  the  merits,  nor  was  it  dismissed  for  failure  to  prose- 
cute said  case  except  as  above  set  forth,  nor  was  it  dismissed  on  acv 
count  of  any  withdrawal  of  the  complaint." 

The  plaintiff  demurred  to  this  defence  and  also  to  the  third  defence 
which  was  not  materially  different  from  the  second.  The  demurrer 
was  sustained  at  Special  Term.  This  judgment  was  reversed  by  the 
General  Term,  and  the  plaintiff  now  appeals.^ 

Hiscocs,  J.  The  respondent's  first  reply  to  the  appellant's  attack 
upon  its  answer  is  of  the  tu  quoque  nature,  it  insisting  that  the  com- 
plaint is  as  deficient  in  the  statement  of  a  good  cause  of  action  as  the 
answer  is  alleged  to  be  in  the  statement  of  a  good  defence.  This  con- 
tention is  based  npon  the  fact  that  the  complaint  does  not  allege  any 
act  subsequent  or  in  addition  to  the  mere  issuance  of  a  warrant  in  the 
criminal  proceeding  complained  of ;  does  not  all^e  that  the  warrant 
was  ever  executed  in  any  way  whatever,  or  that  the  appellant  was  ever 

1  Thi  BtitsnuDt  of  tha  ate  has  beeo  ibridged  and  only  a  part  of  Qic  opinion  ii  ginn.  — 
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actually  brought  into  said  proceedings  either  by  force  of  process  or 
voluntary  appearance.  Therefore,  the  question  is  presented  ^rbetber 
the  mere  application  for  and  issuance  to  a  proper  officer  for  executioD 
of  a  warrant  on  a  criminal  charge  may  institute  and  constitute  such  a 
prosecution  as  may  be  made  the  basis  of  a  subsequent  civil  action  by 
the  party  claimed  to  have  been  injured.  In  cod sidering  this  qaestion 
we  must  keep  in  mind  that  the  facts  alleged  in  the  complaint,  and  in 
the  light  of  which  it  is  to  be  determined,  do  not  show,  as  the  answer 
does,  that  the  defendant  in  those  proceedings  was  beyond  the  jniis- 
diction  of  the  court. 

This  question  does  not  seem  to  have  been  settled  by  any  decisim 
which  we  regard  as  controlling  on  us. 

The  respondent  cites  the  following  authorities  deciding  it  in  tbe 
negative :  Newfield  v.  Copperman,^  Lawyer  v.  Loomis,*  Cooper  «.  A^ 
mour,*  Heyward  v.  Cutbbert,*  CDrisooll  v.  M'Bumey,*  Bartlett  ». 
Cristliff,*  Gregory, B.  Derby,'  Paul  v.  Fargo.' 

The  case  last  cited  was  concerned  with  an  alleged  maliciouB  proae- 
oation  by  means  of  civil  process  and  what  was  there  said  must  be 
interpreted  with  reference  to  that  fact,  and  thus  interpreted  it  is  not 
applicable  here.  Of  the  other  cases,  only  two,  Heyward  e.  Cutbbert 
and  Cooper  v.  Armour,  considered  the  quefltion  here  involved  with 
sufficient  thoroughness  to  require  brief  comment.  An  examination 
will  show  that  the  decision  in  each  of  them  rested  in  whole  or  part  <mi 
a  principle  not,  as  I  believe,  adopted  in  this  state.  In  the  former  it 
was  said  that  "  The  foundation  of  this  sort  of  action  is  the  wrong  done 
to  the  plaintiff  by  the  direct  detention  or  imprisonment  of  his  person.'' 
As  I  think  we  shall  see  hereafter,  that  is  not  a  correct  statement  of 
the  law  in  this  state.  In  the  other  case  it  was  stated,  "  The  only  in- 
jury sustained  by  the  person  accused,  when  he  is  not  taken  into  cus- 
tody, and  no  process  has  been  issued  against  him,  is  to  his  reputation ; 
and  for  such  an  injury  the  actiou  of  libel  or  slander  is  the  appropriate 
remedy,  and  would  seem  to  be  the  only  remedy."  I  think  that  this 
doctrine,  which  if  correct  would  provide  au  adequate  remedy  outside 
of  an  action  for  malicious  prosecution  for  an  injnred  party  in  a  esse 
where  no  warrant  had  been  executed,  also  is  opposed  to  the  weightof 
authority  both  in  this  state  and  elsewhere  hereafter  to  be  referred  to. 

The  authorities  holding  to  the  contrary  on  the  question  above  stated, 
and  that  tbe  execution  of  the  warrant  is  not  necessary  to  lay  the  fonn- 
datioti  for  an  action  of  malicious  prosecution,  are :  Addison  on  Torts, 
vol.  2  [4th  Eug.  ed.],  p.  478 ;  Newell  on  Malicious  Prosecution,  sect  30 ; 
Stephens  on  Malicious  Prosecution,  Am.  ed.,  sect,  8;  Stapp  v.  Part- 
low;*  Clarke  v.  Postan ;"  Feazie  1).  Simpson;"  Britton  v.  Granger;" 
Holmes  v.  Johnson ; "  Coffey  v.  Myers.** 

1  15  Abb.  Pr.  [N.  S.]  MO.  •  8  T.  &  C.  »9S.  '  «»  Fed.  «S. 

•tMcCord,  3M.  *  3  Nott  &  HcCord,  54.         (HAU.  B.«a 

I  8  C.  &  P.  T4B.  •  S4  App.  Div.  B. 

«  Dudl«y'»  B«p«,  [6*.]  m.  »  «  C.  &  P.  423.  U  S  III.  JO. 

11  la  Ohio  Cir.  Ct.  B«pta.  SSI,  391.  u  Biubu's  L.  B.  44.  M  M  Ind.  lOi. 
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And  to  the  like  effect  in  the  absence  of  special  statutory  provisions 
in  Swift  V.  Witohard.i 

Thus  it  is  apparent,  as  before  stated,  that  there  is  no  controlling 
decision  on  this  question  and  we  are  remitted  to  a  search  for  some 
general  considerations  vhioh  may  be  decisive.  It  seems  to  me  that 
these  may  be  found  and  that  they  favor  the  view  that  a  prosecution 
may  be  regarded  as  having  been  instituted  even  though  a  warrant  has 
not  been  executed. 

The  first  one  of  these  considerations  is  found  in  lihe  rule  applied  in 
civil  actions  and  proceedii^s  to  an  analogous  situation.  Thero  it  has 
many  times  been  held  that  the  mere  issue  of  various  forma  of  civil 
process  for  service  or  other  execution,  is  suffloieut  independent  of 
statute  to  effect  the  commencement  of  a  case  or  proceeding.  Carpen- 
ter r.  Butterfield*  Cheetham  v.  Lewis,'  Bronson  v.  Earl,*  Eoss  p. 
Luther,*  Mills  v.  Corbett,*  Hancock  v.  Ritchie,'  Howell  v.  Shepard,* 
"Webster  v.  Sharpe,* 

I  see  no  reason  why  a  similar  rule  should  not  be  applied  to  oriminal 
proceedings,  at  least  for  the  purposes  of  such  an  action  as  this. 

Then  there  is  another  reason  resting  on  justice  which  seems  to  me 
to  lead  us  to  adopt  this  oonclusion.  In  opposition  to  what  was  said 
in  the  South  Carolina  case  already  referred  to,  the  sole  fonndation  for 
an  action  of  malicious  prosecution  is  not  "  the  wrong  done  to  the  plun- 
tifF  by  the  direct  detention  or  imprisonment  of  his  person."  In  an 
action  for  false  imprisonment  that  would  be  so.  But  in  an  action 
of  the  present  type,  the  substantial  injury  for  which  damages  are 
recovered  and  which  serves  as  a  basis  for  the  action  may  be  that  in- 
flicted upon  (he  feelings,  t«putation  and  character  by  a  false  accnsar 
tion  as  well  as  that  caused  by  arrest  and  imprisonment.  This  element 
"  indeed  is  in  many  cases  the  gravamen  of  the  action."  Sheldon  v. 
Carpenter;"  Woods  v.  Finnell;"  Townsend  on  Slander,  see.  420; 
"Wheeler  v.  Hanson ; "  Gnndermann  v.  Buschner ; "  Lawrence  v.  Hager- 
man; "  Davis  v.  Seeley." 

But  no  matter  how  false  and  damaging  the  charge  may  be  in  a 
criminal  proceeding  upon  which  a  warrant  may  be  issued,  dam^es  for 
the  injury  caused  thereby  cannot  under  any  ordinary  otrcum stances 
be  recovered  in  an  action  for  libel  or  slander.  Howard  v.  Thompson ;  ^* 
Woods  V.  Wiman  ; "  Sheldon  v.  Carpenter,  supra  ;  Dale  r.  Harris  ; " 
Gabriel  V.  McMuUin ;  *  Hamilton  v.  Eno;  "Newell  on  Malicious  Prose- 
cution, sec.  10. 

Therefore,  it  follows  that  a  person  who  has  most  grievously  injured 
another  by  falsely  making  a  serious  criminal  accusation  against  him 


103  Gi.  IBS. 

1  S  Jobni.  Cms,  Its. 

■  3  JobDi.  43. 

IT  Johnx.  B3. 

»  1  Cow  en,  158. 

"  8  How.  Pr.  600. 

11  Ind.  «,  02. 

"  18  Mich.  473. 

»  lia  N.  C.  468,  4 

4  N.  y.  67B,  580. 

u  13  Buah  Rept>.  938. 

w  181  M«i.  3T0. 

T3  III.  App.  180. 

i*  58  III.  08. 

U  91  Iowa,  W8. 

81  Wend.  819,  *a4. 

w  V  Han,  3«9,  384. 

W  109  M«..  19S. 

ItT  low*,  tiT. 

«  81  N.  T.  118. 
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whereon  a  \ratraiit  haa  been  actaally  issued,  may  escape  all  liabiUtj 
by  procuring  the  warrant  at  that  point  to  be  vitbheld  unless  an  action 
foT  malicious  prosecution  will  lie.  It  seems  to  me  tbat  under  sach 
circumstances  we  should  hold  that  such  action  will  lie,  if  for  no 
other  reason  than  to  satisfy  that  principle  of  taw  which  demands  an 
adequate  remedy  for  every  legal  wrong.' 

Vahn,  J.  I  coooni  in  the  result  because  there  was  merely  as 
attempt  to  prosecute  with  no  actual  prosecution.  The  Mexican  coort 
did  not  acquire  jurisdiction  of  the  person  of  the  plaintiff,  for  he  was 
not  arrested,  nor  was  process  or  notice  of  any  kind  served  upon  him. 
He  was  not  brought  into  court  and  the  prosecution  could  not  end  be- 
cause it  was  never  begun.  He  could  not  be  a  party  defendant  nntil 
he  was  notified  or  voluntarily  appeared.  He  was  threatened  with 
prosecution,  but  neither  his  person  nor  his  property  was  touched. 
There  can  be  no  prosecution  unless  knowledge  thereof  is  brou^t 
home  to  the  alleged  defendaiit  in  some  way.  If  there  had  been  & 
prosecution  commenced  the  crime  could  not  have  outlawed  during  the 
defendant's  absence,  as  is  admitted  of  record.  While  in  civil  action^ 
in  order  to  arrest  the  Statute  of  Limitations,  "  an  attempt  to  com- 
mence an  action,  in  a  court  of  record,  is  equivalent  to  the  commence- 
ment thereof,"  still  the  attempt  goes  for  naught  unless  followed  by 
service,  actual  or  constructive,  within  sixty  days.  (Code  Civil  Proo. 
S  399.)  The  rule  was  similar  at  common  law.  Although,  in  order 
to  prevent  injustice,  an  action  was  deemed  to  be  commenced  by  the 
delivery  of  process  for  service,  it  was  never  treated  as  effectual  for 
any  purpose  unless  actual  service  was  subsequently  made.  The  m- 
thorities  cited  in  the  prevailing  opinion  illustrate  this  proposition. 

In  the  absence  of  controlling  authority,  which  it  is  conceded  does 
not  exist,  I  favor  restricting  rather  than  enlarging  the  scope  of  the 
-action.  This  accords  with  the  general  position  of  the  court  upon  tlie 
subject 

Gbat,  Haioht  and  Chase,  JJ.,  concur  with  Hiscock,  J. ;  Cuixmr, 
Ch.  J.,  and  Willard  Baktlbtt,  J.,  concur  with  Vakn,  J. 

Ord^  affirmed.' 
1  The  court  decided  thit  the  tniirer  wu  good-  — Es. 

P.  tSJ;  Stapp  v.  Fanlow,  Dudley,  Ga.  176;  Feaile  e.  i 

v.  Jahneon,  Btiibee,  U;  Britlon  «,  Qraager  13J)li„gj  G-jai-^t. 

Id  iccordance  with  the  opinion  o[  the  (ttjdn  iRrcfi^rr  t.  Derbv,  S  C.  &  P.  749,  TM 
(lenMt);  Cooper  v.  Armoar,  43  Fed.  31B,  aiT;  Sheppird  v.  Furniu,  i»  Ala.  TOO  (kbUi); 
Davie  T.  Sanders,  133  Ala.  275,  978  (icmble);  Newfield  t.  Cappermin,  15  Abb.  Pr.  v.  a.  tW 
(MioUe);  lawyerv.  Loomi^STh.  &C.  693,  39ei  Hitchall  v.DonaDiki,  28  R.  I.g4;0'Dn9- 
coll  V.  HcBaney,  9  N.  &  McC.  3U  (Kmble);  Hejward  «.  Cathbart,  4  HeC.  3H  {ttOtt). 

Compare  Svifc  v.  Wilchard,  103  Ga.  1S3.  —  Ed. 
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CHAMBERS  v.  ROBINSON. 
At  Nisi  Psiua,  Coram  Rayhoitd,  C.  J.    Hii.AitT  Tbbh,  1726. 

[3  Strange,  SBl.] 

An  action  for  a  malicioas  prosecution  of  an  indictment  for  perjniy, 
tJpon  the  trial  it  appeared,  the  perjury  was  ill-assigned,  so  tliat  the 
now  plaintiff  could  not  have  been  convicted ;  and  that  exception  was 
taken  to  it  bj  the  judge,  snd  he  was  acquitted  without  any  examina- 
tion of  witnesses.  But  the  Chief  Justice  held  the  action  lay,  though 
it  was  a  faulty  indictment,  relying  npon  the  case  of  Jones  v.  Gwynn, 
where  the  distinction  in  Salk.  13  was  denied,  and  held  by  the  whole 
court  that  the  action  would  lie,  though  the  indictment  was  bad ;  a  bad 
indictment  serving  all  the  purposes  of  malice,  by  putting  the  party  to 
expense,  and  exposing  him,  but  it  serves  no  purpose  of  justice  iu  bring- 
ing the  party  to  punishment  if  he  be  guilty.' 

1  Pipp«t  t.  Hearn,  G  B.  li  AI.  iU;  Ratbcrtord  *.  Dtct  (Ala.  1006),  40  So.  9Ti;  Utniog- 
'  ton  ■.  Tibb«t,  lUCal.  T8;  Streight  «.  B«ll,  37  Ind.tSO;  Sli*a)  r.Broim.SS  Iowa,  37;  Bell 
«.  E*«pen,S7KaQ.«4;  FoU«r«.  GiertMD,  37  Hinn.  386;  Stocking  v.  Hoirard,  7S  Mo.  SG; 
Hackler  *.  Uiller,  TS  Neb.  309;  Dennia  •.  Ryaa,  65  N.  T.  38S;  Eliae  «.  Sbalcr,  S  Ircd.  484; 
Ward  t.  SutoT,  TO  Tex.  343;  Strehlow  v.  Pellit,  99  Wia.  32,  Aemri. 

Alexander  v.  Wett  (Ga.  App,  1909),  64  3.  W.  B.  ESS,  Conlra.  —  Ed. 
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SECTION  I  (eontmusO). 

(6)  PBKTions  TxBimrAi'ioit  of  thk  Pbosbcutkot. 

FISHER  17.   BKISTOW  and  Othbrs. 

Ik  ihb  King's  Bench,  June  15,  1779. 

[StpoTltd  in  1  Donglai,  3III.] 


Action  for  a  malicious  presentment  (for  incest),  in  the  ecclesiasti- 
cal court  of  the  archdeaconery  of  Huntingdon.  Demurrer  to  the  de- 
claration and  cause  assigned,  that  it  vas  not  stated  how  the  prosecu- 
tion was  disposed  of,  or  that  it  was  not  stUI  depending.  The  conit 
were  clearly  of  opinion,  that  the  objection  was  fatal,  and  said  it  wu 
settled,  that  the  plaintiff  in  such  an  action,  must  show  the  original 
suit,  wherever  instituted,  to  be  at  an  end ;  otherwise  he  might  recover 
in  the  action,  and  yet  be  afterwards  convicted  on  the  original  prosecu- 
tion. 

Jxidgment  for  the  defendant} 

I  Parker  0.  Linglev,  10  Hod.  310;  Whitworlh  e.  Hall,  !B.&  Ad.  Sffik;  Mellor  «.  Baddi- 
187,  S  Cr.  &  H.  STB;  Walkini  r.  Leu,  b  M.  &  W.  270;  McCann  v.  PreDCvtau,  10  Onl.  Xt; 
Poiirai  «.  LaBuu,  14  Can.  S.  C.  TJS;  Suwart  t.  Souaebani,  98  U.  S.  187 ;  Steel  %.  Wil- 
lima,  IS  Ind.  161;  West  v.  Ha;ei,  104  Ind.  SSI;  Olion  v.  Keal,  68  Iowa,  Sll;  Wood  t. 
LiTcock,  3  Met.  (Kv.)  192i  Hamilburgb  t.  Sbepard,  119  Maas.  SO;  WUwn  v.  Hah,  1^ 
Hasi.  Ill;  Fiile;  v.  B«d,  S6  Uian.  80;  Love  v.  Wartman,  4T  K.  J.  413;  Clark  (.  Gtrt- 
land,  6  Hitt,  344;  Searll  «.  McCracken,  16  How.  Pr.  SSS;  Sirartont  v.  Dickelman,  liBu, 
358;  Jobn^on  t.  Finch,  93  N.  Ca.  205;  Forater  v.  Orr,  17  Oreg.  417;  Laby  v.  BeoDetl,  lU 
Wii,  813  Accord. 

CoDeeqnently,  the  Sutate  of  Limitationa  doea  not  run  until  the  prosecatloDia  tenniiiated. 
Mayor  c.  Malt,  IS  Can.  S.  C.  71;  Printap  r.  Smith,  71  Gs.  167;  Bidcr  r  Kite,  61  N.  J.  B.- 
.Eb. 
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STEWARD  V.  GROMETT. 

Ih  thb  Common  Pleas,  Noveicbee  11,  1859. 

[Btpcrled  a  7  Coamoa  Btndi  Btporti,  Nea  Stria,  ISl.] 
Eblb,  C.  J.'  I  am  of  opinion  that  our  judgment  in  this  caae  inuBt  be 
for  the  plaintiff.  It  is  an  actiou  against  the  defendant  for  falsely  and 
maliciously,  and  without  reasonable  or  probable  cause,  making  informa- 
tion on  oath  before  a  m^^trate  that  the  plaintiff  had  used  threatening 
language  to  him,  whereby  he  Trent  in  fear  of  bodily  harm,  and  so  pro- 
cariug  a  warrant  nnder  which  the  plaintiff  was  incarcerated  in  the  castle 
at  Swaffbam,  for  want  of  sureties,  for  a  period  of  six  months.  It  is 
admitted  on  the  pleadings  that  the  defendant  did  falselj-  and  maliciously, 
and  without  reasonable  or  probable  cause,  procure  that  wrong  to  be  done 
to  the  plaintiff;  and  the  question  is  whether  the  declaration  shows 
enough  to  entitle  the  plaintiff  to  maintain  an  atstion  for  that  wrong. 
This  is  in  some  sort  an  action  for  a  malicious  prosecution ;  and  it  has 
been  contended  by  Mr,  Couch,  for  the  defendant,  that  the  case  falls 
within  the  ordinary  rule  applicable  to  such  actions,  that  the  plainUff 
must  show  that  the  proceeding  terminated  in  his  favor,  and  that  no 
action  lies  where  they  are  shown  to  bnve  terminated  against  the  accused. 
But  I  am  of  opinion  that  the  distinction  taken  by  Mr.  Keane  removes  that 
objection,  and  shows  that  that  rule  does  not  apply  to  this  case,  because 
the  procooding  before  the  magistrate  being  founded  upon  a  statement 
which  tbc  party  chained  is  not  at  liberty  to  controTert,  is  an  ex 
parte  proceeding,  and,  although  it  attains  the  result  which  is  sought, 
it  is  not  a  judgment,  but  is  in  the  nature  of  a  writ  of  process.  It 
is  not  like  the  case  of  an  application  to  a  magistrate  upon  a  matter 
on  which  he  la  to  exercise  bis  discretion :  there,  the  injnrj-  sustained  by 
the  party  is  the  act  of  the  law,  and  therefore  no  action  lies  unless  the 
person  who  sets  the  magistrate  in  motion  is  actuated  by  malice.  But 
here  the  law  was  directly  put  in  motion  by  the  defendant  against  the 
plaintiff,  and,  it  must  be  assumed,  falsely  and  maliciously  and  without  rea- 
sonable or  probable  cause.  If  a  party  goes  before  a  Judge,  under  the 
1  &  2  Vict.  c.  110,  with  an  affidavit  of  debt  for  the  purpose  of  procuring 
a  capias  to  arrest  his  debtor,  upon  a  suggestion  that  he  Is  going  abroad, 
and  that  is  done  falsely  and  maliciously,  and  without  reasonable  or 
probable  cause,  an  action  lies.  So,  if  a  party  go  to  the  Court  of  Queen's 
Bench,  and  maliciously  exhibit  articles  of  the  peace  against  another, 
supported  by  a  false  oath  that  such  other  had  used  threats  against  him, 
his  statement  l>eing  incontrovertible,  it  is  clear  to  my  mind  that  an 
action  would  lie.  Can  it  make  any  difference  that  here  tie  proceeding 
took  place  before  a  magistrate?  It  seems  to  me  that  the  two  proceed- 
ings are  quite  analc^ous :  the  same  remedy  is  sought,  onlj'  by  a  differ- 

>  Oii1>  tlie  opinion  of  Erle,  C.  J.,  ia  gireti  —  En. 
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eot  mode.  Aa  in  the  one  case  the  truth  of  the  articles  cannot  be 
controverted,  so  in  the  other  the  statement  made  before  the  magistrate 
npon  oath  cannot  be  contradicted  by  the  accused.  There  is  not  the 
least  sign  of  authoritj  to  show  that  the  magistrate  had  any  discretion, 
so  that  the  plaintiff  might  have  had  a  decision  in  hia  favor.  In  Bom's 
Justice,  sureties  of  the  peace  are  treated  as  being  subject  to  precisely 
the  same  rule  as  articles  of  the  peace  at  the  sessions  or  in  the  Coort  of 
Queen's  Bench,  in  respect  of  their  tmth  being  incontrovertible.  And 
there  is  strong  reason  for  assuming  that  to  be  the  true  state  of  the 
law ;  the  fact  of  there  being  no  authority  exactly  in  point  as  to  sureties 
of  the  peace,  may  well  be  accounted  for  by  supposing  that  no  one  has  en- 
tertained doubt  enough  upon  it  to  take  the  opinion  of  any  coart  But  as 
far  as  authority  goes.  The  King  v.  Doherty,'  and  VenafVa  v.  Johnson,'  are 
in  favor  of  the  plaintiff.  In  the  latter  case,  Johnson  made  precisely  the 
same  application  to  the  justices  aa  was  made  here,  and  they  exercised  a 
precisely  analogous  jurisdiction,  the  only  difference  being  that  there  the 
magistrates  held  the  pluntiff  to  bail  for  his  appearance  at  the  sessions, 
whereas  here  the  magistrate  at  once  committed  the  pl^ntiff  to  jail 
until  he  should  find  the  required  sureties :  and  it  was  there  decided  by 
implication  that  the  proceeding  before  the  magistrate  was  incontroverti- 
ble ;  for,  the  court  held  that  the  judge  was  wrong  in  not  leaving  it  to 
tho  Jury  to  say  whether  or  not  the  defendant  believed  tlie  menaces  wheD 
he  put  the  law  in  motion  against  the  plaintiff.  If  Mr.  Couch's  argument 
to-day  is  right,  the  counsel  and  the  court  in  that  case  were  all  wrong. 
Upon  principle,  therefore,  and  upon  authority,  it  seems  to  me  that  the 
argument  for  the  plaintiff  in  this  case  ought  to  prevail. 

Judgment  for  the  jtlaintip 


BASEB^  V.  MATTHEWS  and  Wife. 
Ik  the  Cohhom  Pleas,  May  14,  1867. 
[IUp<irted  in  Lata  Reportt,  2  Common  Pleat,  684.] 
The  declaration  stated  tliat  the  defendant  Ellen  falsely  and  mali 
ciously,  and  without  reasonable  and  probable  cause,  appeared  before  a 
justice  of  the  peace,  and  charged  the  plaintiff  with  assaulting  and  best- 
ing her,  contrary  to  the  statute,  aud  by  false,  scandalous,  and  malicious 
statements  then  made  by  the  smd  Ellen  before  the  justice,  and  without 
any  reasonable  and  probable  cause,  cansed  the  justice  wrongfully  to 
convict  the  plaintiff  of  the  supposed  offence,  and  to  adjudge  that  he 
should  pay  a  fine  of  40s.,  and  £1  5s.  6d.  for  costs,  which  said  fine  and 

1  13  East,  171.  ■  10  Bing.  301,  3  M.  ft  Scott,  S47- 

>  H}rde  t>.  Orencb,  02  Ud.  677 ;  Pixley  r.  Reed,  28  MIqu.  SO  (lembU) ;  Afg^i  n 

Woolston,  43  N.J.  67,  6S  {aemiUy.Bvmpv.  Bstts,  IS  Wend.  421 ;  Fortman  v.  Bottler, 

8  Oh.  St.  G48  Aaard.  —  Ea 
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costs  the  plaintifT  was  compelled  to  pay,  there  being  no  appeal  from  the 
taid  conviction  ;  and  that,  by  reason  of  the  premises,  the  plaintiff  had 
been  injured  in  his  reputation,  and  put  to  expense,  &c. 

Demurrer,  on  the  ground  that  no  action  lies  for  a  malicious  prosecu- 
tion, unless  the  prosecution  has  failed.     Joinder. 

Berresford  appeared  to  support  the  demurrer ;  but  the  court  caUed 
npon 

C  C.  Wood  to  support  the  declaration.  The  declaration  charges 
that  this  person  by  false  and  malicious  statements  induced  the  ma^s- 
trates  to  convict  the  plaintiff  of  an  assault,  and  that  he  had  no  power  to 
appeal  againat  the  conviction ;  and  that  is  admitted  by  the  demurrer. 
In  DO  case  j'et  has  such  a  declaration  been  held  not  to  be  sulScient.  In 
Metlor  V.  Baddeley  '  there  was  an  opportunity  of  appealing ;  and  this 
is  relied  on  by  the  court  in  giving  judgment. 

The  observations  of  the  Judges  in  Steward  v.  Gromett  are  also  strongly 
in  favor  of  the  view  now  presented.' 

BrLBS,  J.  I  think  we  should  be  disturbing  foundations  if  we  were  to 
admit  that  there  is  any  doubt  that  tbe  criminal  proceeding  must  be  de- 
termined in  favor  of  the  accused  before  he  can  maintain  an  action  for 
a  malicious  prosecution.  If  this  were  not  so,  almost  every  case  would 
have  to  be  tried  over  again  upon  its  merits.  In  my  Judgment  it  makes 
no  difference  that  the  party  convicted  has  no  power  of  appealing.  This 
doctrine  is  as  old  as  the  case  of  Vanderberg  v.  Blake,'  where  Hale,  C.  J., 
says,  that,  "  if  such  an  action  should  be  allowed,"  —  that  is,  an  action 
gainst  a  custom-house  officer  for  seizing  goods,  which  were  afterwards 
condemned  as  forfeited  by  judgment  of  tlie  proper  court,  —  "  the  Judg- 
ment would  be  blowed  off  by  a  side-wind." 

Kbatino,  J.    I  am  entirely  of  the  same  opinion. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  In  Castrique  v. 
Behrens,*  which  was  an  action  for  conspiring  with  certain  persons 
fraudulently  and  unlaw^lly  to  procure  an  attachment  and  condemna- 
tion of  a  ship  by  a  proceeding  in  rem.  in  a  foreign  court,  Crompton,  J., 
in  delivering  the  Judgment  of  the  court,  says:  "There  is  no  doubt,  oa 
principle,  and  on  the  authorities,  that  an  action  lies  for  maliciously  and 
withont  reasonable  and  probable  cause,  setting  the  law  of  this  country 
in  motion  to  the  damage  of  the  plaintiff,  though  not  for  a  mere  con- 
spiracy to  do  90,  withont  actual  legal  damage :  Cotterell  v.  Jones,' 
Barber  v.  Lesiter.'  But,  in  such  an  action,  it  is  essential  to  show  that 
the  proceeding  alleged  to  be  instituted  maliciously  and  without  probable 
cause  has  terminated  in  favor  of  the  plaintiff,  if  from  its  nature  it  be 
capable  of  such  termination.  The  reason  seems  to  be,  that,  if  in  the 
proceeding  complained  of  the  decision  was  against  the  plaintiff,  and 
was  still  unreversed,  it  would  not  be  consistent  with  the  principles  on 
which  law  is  administered  for  another  court,  not  being  a  court  of  appeal, 

>  S  C.  &  U.  676,  678.  '  The  argument  for  tlis  plaintiff  ij  abridged.  —  Ed. 

»  Hardr.  IB*.  «  5  E.  *  E.  709,  721.  »  11  C.  B.  718. 

•  7  C.  B.  N.  S.  176 ;  »  L.  J.  C.  P.  161. 
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to  hold  Uiat  the  decision  vas  come  to  without  reasonable  and  probahk 
cause."  The  only  ground  upon  which  Mr.  Wood  has  attempted 
to  distinguish  this  case  from  the  current  of  authorities  is,  that  here  Uie 
plaintiff  had  no  opportunity  of  appealing  against  the  conviction.  If  we 
yielded  to  his  argument,  wc  should  be  constituting  (WTselTes  a  court  at 
appeal  in  a  matter  in  which  the  Legislature  has  thought  fit  to  declare 
that  there  shall  be  no  appeal.  It  was  intended  that  the  decision  of  ttw 
magistrate  in  a  case  of  tins  sort  should  be  final.  It  cannot  he  impeached 
in  AD  action.  Judgment /or  the  d^ettdantt. 


SAMUEL  PARKER  v.   GEORGE  F.  FARLEY. 

Ik  the  Sdfkemb  Jodicial  Coubt,  MAssACHusErrSt  October,   1832. 

[Reported  in  10  Cvakiits,  279.) 

AcnoN  on  the  case  for  a  malicious  proeecntion. 

1.  It.  was  contended  by  the  counsel  for  the  defendant,  that  a  ter- 
mination of  the  suit,  complained  of  aa  malicions,  and  without  probable 
cause,  by  a  nolle  protequi,  was  not  such  an  acqnittal  or  deter minatitn 
of  the  suit  as  would  enable  the  plaintiffto  maintain  this  action. 

2.  That  the  conviction  of  the  plaintiff  by  the  jury  in  1345,  was,  in 
point  of  law,  pvooi  of  probable  cause.  The  court  expressed  an  opinion 
favorable  to  the  defendant  on  both  points ;  whereupon  a  verdict  wu 
taken  by  consent  for  the  defendant,  subject  to  the  opinion  of  the  whole 
courts  on  these  questions  of  law. i 

£.  J'.  Staler,  for  the  pUintiff. 

J.  G.  Abbott,  for  the  defendant 

Shaw,  G.  J.  Upon  the  first  point,  the  court  ate  of  opinion,  that, 
according  to  a  well-settled  scries  of  authorities,  a  plaintiff  cannot  main- 
tain an  action  for  a  malicious  criminal  prosecution  by  indictment,  liy 
showing  that  the  prosecution  has  been  determined  by  a  itoUe  proiequi.' 
This  point  has  been  so  recently  under  the  consideration  of  the  court,  in 
the  case  of  Bacou  v.  Towne,'  that  it  seems  sufficient  to  refer  to  that 
case,  and  the  authorities  there  cited.     It  was  said  in  the  argument  of 


it  of  the  cHae  u  abridj(ed.  —  Ed. 

*  Goddard  e.  Smitll,  8  Mod.  261,  1  Salk,  21,  2  Salk.  4B6,  8  Sallt,  245,  8,  c,  (miUc); 
OMiDg  V.  FraKr,  78  M«.  37  ($emNe\;  B.con  v.  Towne,  i  Cuah.  217  Ixmbtt)  ;  Bmwn 
f.  Uketnwi,  12  Cash.  *82  (semMe) ;  Ctdiyii  v.  Smith,  109  Hbm.  168  (wmife) ;  Smith 
o.  ShMkiefotd,  1  N.  4  McC.  88  (»miJfcMeeon(.  Bnt  in  later  c«»e»  —  Gl»ve«  ■.  Diw- 
lon,  130  Mass,  78, 183  Mm».  419;  Ungford  r.  Boston  Co.,  IM  Ma«.  iSl  — the  Mam- 
chuaotta  conrt  haa  receded  from  the  opiuioQ  of  Shaw,  C.  J.,  and  hu  closely  approKhed 
the  doctrine  of  Brown  ».  Randall,  infra,  64S.  See  also  Sayles  e.  Brigjn,  i  Met  431, 
i26  J  Baoon  v.  Waters,  2  AIL  400  ;  Moyle  d.  Drake,  141  Hast.  288.  —  En. 

•  4  Onah.  217. 
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the  present  case,  ib&t  what  was  then  said  was  8Q  obiter  dictttm,  and 
not  a  Judicial  detennination  of  any  question  then  in  controversj.  It  is 
true,  that  it  was  Dot  necessary  to  the  decision  of  the  defendant's  motion 
for  a  new  trial,  because  the  point  had  been  decided  in  his  favor  on  the 
trial,  and  excluded  the  plaintiff  from  reooveriDg  on  two  of  his  counts. 
But  as  tbe  couri:  had  concluded  to  order  a  new  trial  on  other  points,  and 
on  such  trial  this  point  would  present  itself  again  in  limine,  it  seemed 
to  require  tbe  expression  of  an  opinion  by  the  court. 

Were  this  a  new  and  original  question,  to  be  decided  npon  principle, 
it  might  be  doubted  whether  it  wonld  bo.  just  and  wise  to  establish  this 
aa  an  inflexible  rule  of  practice,  because  perhaps  cases  may  be  imagined, 
aa  where  a  party  indicted  has  been  long  kept  in  court,  always  desirous 
and  ready  for  a  trial,  and  when  a  nolle  prosequi  is  entered  without  hia 
consent  and  against  his  remonstrance,  where  he  ought  not  to  be  de- 
prived of  his  right  of  showing  that  the  suit  was  groundless  and  mali- 
dous.  But  the  common  law  seems  to  have  gone  apon  the  ground,  that' 
before  a  party  criminally  prosecuted  shall  have  a  right  to  maintain  an 
action  and  recover  damages,  against  one  who  has  acted  as  complainant 
in  behalf  of  the  commonwealth,  and  ostensibly  for  tbe  public  good,  (an 
action  certainly  not  to  be  favored,)  he  shall  begin  by  ofTering  a  verdict 
in  hia  favor,  by  a  jm-y  who  have  considered  the  cause  on  its  merits. 
But  even  if  it  were  now  open  to  consider  any  such  modified  rule,  we 
should  be  of  opinion  that  it  would  not  apply,  when  a  nolle  prosequi 
sod  discontinuance  is  entered  by  consent,  or  by  way  of  compromise,  or 
where  such  exemption  from  further  prosecution  has  been  demanded  as 
a  right,  or  sought  for  as  a  favor,  by  the  party  prosecuted.  In  tbe  pres- 
ent case,  it  appears  by  the  record,  that  the  plaintiff  endeavored  to  obtain 
such  exemption  IVom  trial  by  requiring  the  district  attorney  to  enter  a 
noUe  prosequi. 

Upon  the  other  point  also,  the  court  are  of  opinion,  that  this  action 
cannot  be  maintained.  The  main  question  in  such  suit  is,  whether 
there  was  probable  cause  forthe  prosecution  complained  of  as  malicious. 
Ualice  may  be  inferred  fVom  the  fact  that  the  complaint  was  groundless, 
but  not  the  reverse.  Want  of  probable  cause  is  not  to  be  inferred  erea 
from  proof  of  express  malice.  And  whether  there  was  probable  cause 
or  not,  is  a  question  of  law  upon  facta  admitted  or  uncontested,  or  the 
truth  of  which  is  to  be  ascertained  by  the  jury  on  the  evidence  submitted 
to  them.  Now,  in  looking  into  the  record  in  tj^is  case,  we  find  that, 
upon  atrial  of  the  plaintiff  on  this  indictment  in  the  Court  of  Common 
Pleaa,  the  only  trial  by  jury  which  has  been  had  in  the  case,  they  found 
him  guilty.  Exceptions  were  taken  by  the  defendant,  to  the  directions 
and  rulings  of  the  oourt  in  matter  of  law ;  but  upon  their  reconsidera- 
tion  in  this  court,  they  vrere  overruled.  It  was  at  this  stage  of  the 
cause,  when  the  plaintiff  stood  liable  to  be  sentenced  for  the  offence 
with  which  he  was  chained  in  the  indictment,  that  he  applied  to  this 
court  for  a  new  trial,  which  was  granted,  to  admit  newly  dis<x>vered 
evidence.    But  such  evidence  was  never  brought  before  a  Jury,  and  no 
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new  trial  was  ever  had.  The  court  are  therefore  of  opiDioo,  that  snch  a 
verdict  of  convictioa  npon  iostructiona  correct  in  matter  in  law,  though 
afterw&rdB  aet  aside  for  another  cause,  must  be  regarded  as  proof  of 
probable  cauae  for  the  prosecution,  and  stand  as  a  bar  to  the  prosecu- 
tion of  this  suit  Judgment  for  the  defendant. 


JOHN  BROWN  V.  KEHEMIAH  G.  RANDALL  and  Another. 
Ik  the  Supbeke  Coitkt,  Connecticut,  March  Tebm,  1869. 

[Rtportid  in  36  Cormtctkal  Repoii$,  56.) 

Carpenter,  J.'  The  defendants  complained  to  a  grandjaror  of  the 
town  of  Norwich  agaiuat  the  plaintiff,  chaining  him  with  a  breach  of 
the  peace,  and  induced  the  grandjuror  to  enter  a.  complaint  to  a  magis- 
trate in  due  form,  whereupon  a  warrant  was  issued,  and  the  plaintiff 
arrested  and  held  to  answer  the  complaint.  After  remaining  in  custody 
serer&I  hours,  the  magistrate  informed  the  defendants  and  tbeir  ccua- 
sel,  who  acted  for  the  grandjuror,  that  lie  was  read;  to  proceed  with 
the  trial.  The  defendants  sent  word  to  the  court  that  they  shoold 
prosecute  the  complaint  no  further,  and  thereupon  the  plaintiff  wis 
discharged.  It  is  alleged  in  the  declaration  that  this  proceeding  was 
malicious  and  without  probable  cause,  and  the  Jury  have  found  that 
allegation  to  be  trne. 

The  important  question  in  this  case  is  whether,  upon  the  facte 
alleged  and  proved,  the  plaintiff  is  entitled  to  recover.  All  the  material 
averments  seem  to  have  been  proved  except  the  allegation  of  aeqnil- 
taL  That  was  not  proved,  and  the  court  charged  the  jury  that  it  wu 
oot  necessary.  The  defendants  complain  of  this,  as  they  rely  upon 
the  non-existence  of  that  fact  as  a  complete  defence  to  tJie  actioa. 
Decisions  of  courts  of  the  highest  respectability,  both  in  England  and 
in  this  country,  justify  this  claim.  It  does  not  appear  that  this  ques- 
tion has  ever  been  directly  determined  by  this  court.  We  are  referred 
to  the  case  of  Monroe  v.  Maples.*  But  no  such  question  arose  in  tliit 
case.  It  simply  decided  that  a  person  convicted  of  the  crime  diarged 
against  him  could  not  maintain  the  action.  We  are  therefore  at  lib«ty 
to  determine  the  question  upon  principle. 

The  grounds  of  this  action  are,  the  malice  of  the  defendant,  the 
want  of  probable  cause,  and  an  injury  sustained  by  the  plaintiff. 
1  Swift's  Digest,  491.  The  conviction  of  the  plaintiff  is  justly  con- 
sidered as  conclusive  evidence  of  probable  cause.  The  authorities 
referred  to  virtually  decide  —  without  sofScient  reason  as  it  seems  to 

1  ETBTTthing  ia  omitted,  exMpt  ths  opinion  of  the  coort  on  the  qoMtioa  of  tb* 
tinniii&tioii  of  thn  pra««CDtioii.  —  Ed. 
'     ■  1  Root,  GG8. 
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QB — that  die  termination  of  tbe  prosecntion  by  a  nolle  proseguty  or 
abandoDment,  was  equally  concIueiTe  upon  that  question. 

One  reason  given  for  this  is,  that  no  termination  of  the  prosecntion 
in  favor  of  tbe  accused  short  of  an  acquittal  will  discharge  the  crime 
or  be  a  bar  to  a  new  indictment.  This  reasoning  is  not  satisfactory. 
The  possibility  that  the  plaintiff  may  be  again  prosecuted  for  the  same 
alleged  offence  is  not  inconsistent  with  an  entire  want  of  probable 
cause  in  the  Bret  piosecution.  This  reason  seems  to  have  been  dis- 
regarded in^ayles  o.  Brigge.'  The  complainant  abandoned  the  prose- 
cution aguDst  the  plaiotifF  after  a  trial,  and  the  magistrate,  wlio  could 
only  bind  over  or  dischaige  the  person  aconsed,  discliarged  him.  The 
court  held  that  the  action  could  be  maintained.  Yet  suiji  a  discharge 
could  be  no  bar  to  a  subsequent  prosecution. 

Another  reason  given  is,  that  the  common  law  will  not  favor  actions 
in  behalf  of  a  party  criminally  prosecuted  against  one  who  has  acted 
as  complainant  in  behalf  of  the  public,  and  ostensibly  for  the  public 
good ;  it  therefore  requires  that  the  plainljff  in  such  an  action  shall 
begin  by  ofFering  the  verdict  of  a  Jury  who  have  considered  the  cause 
OD  its  merits.  This  may  be  a  very  proper  caudon  to  a  jury,  and  a 
matter  which  ought  to  be  considered  by  them  in  weighii^  evidence, 
but  we  see  no  suffldent  reason  for  adopting  it  as  an  at>solute  rule  of 
law,  the  effect  of  which  is,  in  some  cases  at  least,  to  shut  out  the 
truth.  No  such  rale  baa  been  adopted  in  this  State,  and  we  think  it  is 
contrary  to  the  prevailing  notions  of  the  profession.  Judge  Swift,  in 
his  Digest,  vol.  1,  p.  491,  states  five  different  modes  of  terminating  a 
prosecntion  in  favor  of  the  accused  which  will  lay  the  foundation  for 
this  action,  and  one  of  them  is,  "  when  the  prosecution  has  l>eea 
abandoned  and  given  up." 

In  Parker  v.  Farley,  Shaw,  C.  J.,  in  speaking  of  the  rule  under 
consideration,  says :  "  Were  this  a  new  and  original  question,  to  be 
decided  apon  principle,  it  might  be  doubted  whether  it  would  be  just 
and  wise  to  establish  this  as  an  inflexible  rule  of  practice." 

On  the  whole  we  think  it  wise  and  safe,  when  a  prosecution  has 
been  abandoned,  as  this  was,  without  any  arrangement  with  the  accused, 
and  without  any  request  from  him  that  it  should  be  so  abandoned,  to 
leave  the  question  of  probable  cause  to  the  Jury. 

The  charge  of  the  court  waa  in  harmony  with  these  views,  and  we 
do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred.* 

I41bt.4«. 

*  Cotton  >.  WnMD,  Minor,  903;  Hnrgrer*  «.  DDian  Co.  lil  Cal.  68S;  Cluipman  •. 
Woods,  S  BlMkf.  BM;  Sicht«T  ■.  Gartner,  46  Ind.  4M;  Cotltj  g.  Mfan,  M  Ind.  105;  Kel- 
lay  t.  Stge,  IS  Kani.  109;  Bell  •.  Hatthawi,  3T  Sani.  SS8;  Toeom  e.  Po%,  1  B.  Han. 
tU;  Btanton  V.  Hart,  3T  Hich.  t39;  Swtnigaaid  v.  DbtIb,  33UinQ.  MS  lieaih};  Kennadr 
■  HalUdaj,  IS  Ua.  Ap.  BU;  Caaabeer  v.  Drahable,  13  Nab.  U5;  Cuabaar  i.  Kiea,  18 
Nab.  BOB;  Apgar«.Woo1aloa,  «  N.  J.  (7;  Loire  n.  Wartman,  *T  N.  J.«a;  CUrk  o.  ClaTe- 
Und,  B  Hill,  m  liembtt);  MoulCon  v.  Beechar,  8  Hnu,  100;  Fay  *.  0'K«iU,  3S  S.  T.  II 
(ftfiU);  hnmr  •.  Uckay,  i  Huiph.  aK;  Rkt  v.  Ponder,  T  Ired.  SM;  Hatch  v.  Cohan. 
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81  IT.  Cb.  MS;  Harcai  v.  Bernatein,  11T  H.  Ca.  81;  DoiigUa  >.  AUc&,  K  Oh.  St-  Ut;  Hn- 
phr  V.  Uoon  (Pa.  1S8T),  11  All.  R.  Kb;  Drlgga  «.  Bnnon,  U  Tt.  134;  Wradwortli  t.liill^ 
SI  Wit.  44;  HcCnuBOn  e.  Camtninga,  5  Hawa,  891  Accord. 

T^RinHATTOH  or  A  Pbbtioub  Civil  Action. —  If  >  party  iqu  for  a  maliciimi  umt 
or  TCiiurs  of  pioptrty  in  a  civil  action,  ■  Tulnntarj  sbatidontiwiit'  a(  tha  lalter  ■ction  br 
Ihe  plsinlifl  therain  is  aqaivalent  ID  iu  lerminattoii  in  favor  of  hia  advanarj.  Anndcllt. 
White,  14  Eait,  316;  Nicholsoa  a.  Coghill,  4  B.  &  C.  il;  Pieiva  e.  Stnct,  S  B.  &  Ail.VT; 
WMkini  D.  Laa,  S  M.  &  W.  370;  Roia  s.  Norrun,  B  Ex.  809;  Emery  a.  Giimuii,>4I]l.Ap. 
68;  Cudival  v.  Smitli,  109  Man.  158;  Hayer  v.  Waller,  S4  Pa.  986. 

Tbe  rule  a  the  sama  as  to  malicious  prosecutiona  of  civil  actioai  without  ancM  oi  atti^ 

without  mora.  Wall  v.  Toomey,  Ga  Conn.  38;  Harbourg  c.  Smith,  11  Sana.  &ft4;  ICtchdl 
D.  SallivaD,  SOSana.  asl.  Sae  also  Wilaou  if.  Sole,  178  Hasa.  Ill;  Lobyv.  BcDStK,  111 
Wia.  lis. 

Bot  aa  abandoDiiient  of  tbo  pravioua  proceeding,  brought  about  aa  a  comproiiiiafl,  ii  M 
■  terminalion  Id  favor  of  the  original  defendant.  Wilkinaon  i.  Howell,  H.  &  H.  488;  Ki>. 
ley  «.  Wallace,  86  Cal.  463  {umbU);  Emarr  c.  GinauQ,  34  III.  Ap.  Bfi;  Fadnar  >.  mar,  S 
111.  Ap.  806;  Harki  e.  Grav,  43  Me.  89;  Sartwall  >.  Parkar,  Ul  Han.  406;  Luffoda 
Boston  Co.,  144  Maaa.  431;  Rachel  man  a.  Skinner,  46  Minn.  191;  HcCormick  >.  Siwo,! 
Cow.  718;  Gallagher  t.  Stoddaid,  47  Hun,  101;  Atwood  a.  Beime,  96  N.  T.  3np.  14B;  Wtkli 
r.  Cheek,  118  K.  Ca.  tlO;  dark  a.  Everest,  3  Grant  (Pa,},  416;  Haver  v.  Walter,  64  Pa 
383,  387;  RoandB  c.  Humaa,  T  R.  I.  S38;  Rnaaell  a.  Morgan,  34  B.  1. 184.  Unleu  the  » 
tlemoDt  was  obtained  by  dareu  of  Ihe  persos  or  the  goods  of  tha  original  defendant.  Hsp 
ton  «.  Toung,  86  Me.  34.—  £]>. 
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SECTIOS"   I   (continued). 

(t^  Wavt  of  Pbobabca  C±m^ 

COXE  V.  WIERALL. 

King's  Bench,  Hilary  Term,  1607. 

[CroU,  Jamtt,  183.] 

This  was  an  action  on  the  case,  in  nature  of  a  conspiracy.  The 
deolaiation  cha^d,  that  the  defendant /oZao  et  maliHoM  prooored  the 
plaintiff  to  be  indicted  of  the  lavishment  of  one  Mary  Wirrall,  and  to 
be  detained  in  prison  for  that  cause  until  he  wtus  acquitted ;  to  his 
damans,  Sw. 

The  defendant  pleads,  that  the  aaid  Mary  Wixrall  was  his  daughter, 
and  complained  to  him  that  she  was  ravished  by  the  plaintiff;  where- 
upon he  made  application  to  Sit  Thomas  Twynn,  justice  of  peace  in 
the  same  county,  who  convented  the  plaintiff  before  him,  and  exam- 
ined him;  and  upon  his  examination,  and  the  testimony  of  others, 
bound  the  plaintiff  to  appear  at  the  next  gaol-delivery ;  and  bound 
the  defendant  to  prefer  his  bill  of  indictment.  Whereupon  the  plain- 
tiff appearing,  he  preferred  his  bill  of  indictment,  which  was  found : 
and  thereupon  the  plaintiff  was  committed,  arraigned,  and  acquitted; 
whioh  ia  the  same  procurement  of  the  indictment  and  acquittal  whereof 
tiie  action  is  brought. 

To  this  plea  the  plaintiff  demurred ;  and,  after  judgment  at  the  bar, 
it  was  resolved  that  the  plea  was  good. 

First,  It  was  agreed  by  the  Court,  that  the  declaration  to  procure 
one  to  be  falsely  and  maliciously  indicted  is  good ;  for  as  conspiracy 
lies  where  two  conspire  -falsely  to  induct  one,  so  an  action  lies  where 
one  alone  falsely  and  maliciously  procures  another  to  be  indicted.^ 

Secondly,  Although  it  was  alleged  that  the  plea  was  not  good,  be- 
cause it  ia  not  averred  that  felony  was  committed ;  and  without  a 
fact,  suspicion  is  no  cause  of  arrest,  as  8.  Edw.  4  pt.  3.  5.  Hen.  7.  pi. 
5.  7.  Hen.  4.  pi.  36.;  a  muUo  fortiori,  it  is  no  cause  without  an  act 
done  to  indict  me;  for  he  was  too  credulous,  to  cause  one  to  be  in- 
dicted upon  complaint  of  so  small  a  girl.  And  Croke,  Justice,  was  of 
.that  opinion.  Yet  all  the  other  Justices  held,  that  inas^iuch  as  the 
father  did  it  upon  his  daughter's  complaint^  to  whom  by  nature  he  is 
compassionate,  although  it  had  not  been  canse  of  arrest  for  suspicion 
of  felony  (no  felony  being  committed),  yet  it  is  a  good  excuse  of  his 
cause  of  complaint  to  the  justice  of  peaoe,  who  binding  over  the  one 
to  appear,  and  the  other  to  prefer  the  indictment,  it  is  good  cause  to 
excuse  him  from  the  malicious  procuring  of  the  indictment,  which  is 
the  ground  of  this  action.  And  all  this  matter  being  confessed  by  de- 
1  ThiBia  thaeulieat  reponedeuaof  tlwkiiid.  — Ed> 
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mnrrar,  the  Court  Bhall  ta£e  it  for  a  good  caose  of  excnse ;  but  if  it 
had  been  alleged  that  there  was  not  any  raTishmeat,  and  that  the  de- 
fendant knev  so  much,  it  might  peradrenture  have  been  otherwiie. 
Wherefore  it  was  adjudged  for  the  defendant 


FOSHAT  V.  FERGUSON. 

Is  THE   SUPBBUE   COUBT,    NeW   YoBK,   Mi.1,    1846. 
[Btporttd  ID  3  Dtnio,  B17.] 

By  the  Court,  Bbonsom,  C.  J.'  There  was  evidence  enough  b  the 
case  to  warrant  the  Juiy  in  finding,  that  the  defendant  set  the  prosecn- 
tion  in  motion  from  a  bad  motive.  But  all  the  books  agree,  that  proof 
of  express  malice  is  not  enough,  without  showing  also  the  waut  of 
probable  c&ase.  Probable  cause  has  been  defined,  a  reasonable  ground 
of  snepicioQ,  supported  by  circumstances  suffldenUy  stroug  in  them- 
selves to  warrant  a  cautious  man  In  the  belief,  that  the  person  accased 
ia  guilty  of  the  offence  with  which  he  is  chatged.  Munns  t>.  Neraonia' 
However  innocent  the  plaintilTmay  hare  been  of  the  crime  laid  to  his 
charge,  it  is  enough  for  the  defendant  to  show,  that  he  had  reasonable 
grounds  for  believing  him  guilty  at  tlie  time  the  charge  waa  made.  In 
Swain  v.  Stafford,*  tbe  action  was  brought  against  the  defendant,  vbo 
was  a  merchant^  for  charging  the  plaintiff  with  stealing  a  piece  o( 
ribbon  from  his  store.  At  the  time  the  complaint  was  made,  tbe 
defendant  had  received  sucb  information  as  iudnced  a  belief  of  tbe 
plaintiH's  guilt ;  and  although  it  aflerwards  turned  out  that  the  propeitf 
had  not  been  taken  by  any  one,  and  was  never  out  of  the  defendaat's 
possession,  it  was  held  that  an  action  for  malicious  prosecution  could 
not  be  supported.  Tlie  doctrine  that  probable  cause  depends  on  tbe 
knowledge  or  information  which  the  prosecutor  had  at  the  time  tbe 
charge  was  made,  has  been  carried  to  a  great  length.  In  Delegal  t. 
Highley,*  which  was  an  action  for  maliciously,  and  without  probaUe 
cause,  procuring  a  third  person  to  cbat^e  the  plaintiff  with  a  criminil 
offence,  the  defendant  pleaded  specially,  showing  that  the  plaintiff  wu 
guilty  of  the  offence  which  had  been  laid  to  his  chaige ;  and  the  plea 
was  held  bad  in  substance,  because  it  did  not  show  that  the  defendant, 
at  the  time  the  charge  was  made,  had  been  informed,  or  knew  the  facts 
on  which  the  charge  rested.  The  question  of  probable  cause  does  not 
turn  on  the  actual  guilt  or  innocence  of  the  accused ;  but  upon  liie 
belief  of  the  prosecutor  concerning  such  guilt  or  innocence.  Seibert  r. 
Price.* 

Without  going  into  a  particular  examination  of  tba  evidence  in  tbis 
case,  it  is  enough  to  say  that  the  defendant,  at  the  time  be  went  befbn 

1  Ool;  tbe  opinion  of  the  conit  Is  given.  —  Ed. 

*  S  Wuh.  C.  0.  S7.  ■  S  It«dell,  17.  Cm.  SS9,  ind  4  id.  Stt. 

*  8  Biog.  N.  C.  9G0.  *  C  WitU  ft  Scrg.  iU. 
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the  graod  jnrj,  had  etroog  grounds  for  believing  that  tUe  pkintjff  had 
Btolen  the  cattle :  and,  bo  far  as  appears,  not  a  single  fact  had  then 
come  to  his  knowledge  which  was  calculated  to  induce  a  different 
opinion.  Although  the  plaintiff  was  in  fact  innocent,  there  would  be 
no  color  for  this  action,  if  it  were  not  for  the  fact  that  the  defendant 
settled  the  matter  with  the  plaintiff,  instead  of  proceeding  against  him 
for  the  supposed  offence.  If  the  parties  intended  the  settlement  abould 
extend  so  far  as  to  cover  up  and  prevent  a  criminal  prosecution,  the 
defendant  was  guilty  of  compounding  a  felony.  And  the  fac!t  that  he 
made  no  complaint  until  tlie  plaintiff  commenced  the  two  suits  against 
him,  goes  far  to  show  that  he  was  obnoxious  to  that  charge ;  and  that 
he  was  governed  more  by  his  own  interest,  than  by  a  proper  regard  to 
the  cause  of  public  justice.  But  however  culpable  the  defendant  may 
have  been  for  neglecting  his  duty  to  the  public,  that  cannot  be  made 
the  foundation  of  a  private  action  by  the  pUintiff.  Although  the 
defendant  may  have  agreed  not  to  prosecute,  and  the  complaint  may 
have  been  afterwards  made  from  a  malicious  feeling  towaixls  the  plain- 
tiff, still  the  fact  of  probable  cause  remains ;  and  so  long  as  it  exists, 
it  is  a  complete  defence.  There  is  enough  in  the  defendant's  conduct 
to  induce  a  rigid  scrutiny  of  the  defence.  But  if  upon  such  acrutinj' 
it  appear,  that  he  had  reasonable  grounds  for  kielieving  the  plaintiff 
guilty,  and  there  is  nothing  to  show  that  be  did  not  actually  enter- 
tain that  belief,  there  is  no  principle  upon  which  the  action  can  be 
supported. 

On  a  careful  examination  of  the  case,  J  am  of  opinion  that  the  ver- 
dict was  clearly  wrong.  But  as  the  charge  of  the  judge  is  not  given, 
we  must  presume  that  the  case  was  properly  submitted  to  the  jury ; 
and  a  new  trial  can  therefore  only  be  had  on  payment  of  costs. 

Ordered  accordingly} 

»  Anon.  6  Mod.  73;  Tnmer  t>.  Ambler,  10  Q.  B.  252;  Hailea  ».  Marks,  7  H.  4  N. 

G6;  Wheeler  r.  Kwbitt,  24  How.  544,  650;  Stewart  v.  Soimebom,  68  U.  3,  187;  Sod- 
deTSv.  Palmer,  G5 Fed.  Rep.  217;  Jordan  r.  Alabaina Co.,  81  Ala.  220  ;  Maiablei:.  Mayer, 
78  Oa.  710;  Jcmer  t'.  Ocean  Co.,  86  Ga.  238;  Amea  v.  Snider,  69  111.  376;  Barrett 
V.  Spatds  70  111.  408;  Leyenberger  v.  Paul,  12  IlL  Ap.  635;  Morrell  v.  Martin,  17 
HI.  A  p.  336;  Adami  d.  Lisher,  3  BlackF.  241;  Green  v.  Cochran,  4S  Iowa,  544;  Yoruni 
V.  Polly,  I  B.  Mon.  358;  Medcalfe  d.  BrookljD  Co.,  45  Md.  198;  Flick inger  r.  Wagner, 
4S  Ud.  580;  Stone  v.  Crocker,  24  Pick.  81 ;  Cou}ib1  r.  Ward,  106  Mass.  286;  Hamilton 
V.  Smitli,  39  Uiah.  222;  Smith  v.  Aostin,  49  Mich.  286;  Webster  u.  Fowler,  80  Midi. 
SOS;  Burris  v.  North,  64  Uo.  426 ;  Renfro  v.  Prior,  22  Mo.  Ap.  403;  Keoneily  v. 
Holladsy,  25  Mo.  Ap.  503,  519;  Woodman  o.  Prescott,  65  N.  H.  224 ;  Heyne  v.  Blair, 
62  N.  Y.  19;  Miller  o.  Milligan,  48  Barb.  80:  Dietz  h,  Ungfitt,  63  Pa.  234;  Emerson 
O.  Cochran,  111  Pa.  619;  Bartlett  u.  Brown,  6  R.  I.  37;  Welch  v.  Boston  Co..  14  R.  I.  . 
609;  Stoddard  v.  Roland.  31  S.  Ca.  342;  Kelton  c.  Berins,  Cooke  (Tenn.),  90;  Evana 
p.  Thompson,  12  Heiak.  634;  Johniion  v.  3Ute  (Texas,  1893),  22  S.  W.  B.  43;  South 
Bank  V.  Soffalk  Bank,  27  Vt.  505  Axord.  —  Eo. 
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SAMU£L  CLOON  v.   ELBRIDGE  6ERBY. 

Ik  tbe  Sdpkehe  Judicial  Cocrt,  Massachcsbtts,  Joke,  1859 

[BtporUd  M  13  Crag,  iOI.] 

Sbaw,  C.  J.*  Id  an  actioD  for  a  malicious  proeecutioii  against  one, 
in  the  name  of  the  Commoowealth,'  the  Bverment  on  tbe  part  of  tbe 
plaintiff,  that  the  complaint  was  made  without  reasonable  c^nse,  lies 
at  the  foundation  of  the  suit ;  and  although  it  is  in  form  a  negatire 
proposition,  it  is  incumbent  on  the  plaintiff  to  establish  it  by  satdsfac- 
toiy  proof.  This  kind  of  suit,  by  which  the  complainant  in  a  criminal 
prosecution  is  made  liable  to  an  action  for  damages,  at  the  suit  of  the 
person  complained  of,  is  not  to  be  favored  i  it  has  a  tendency  to  deter 
men  who  know  of  breaches  of  the  law,  from  prosecuting  offendera, 
thereby  endangering  the  order  and  peace  of  the  community.  Absence 
of  probable  cause  is  essential ;  from  want  of  probable  cause,  malice 
may  be  inferred ;  but  from  malice,  even  if  express,  want  of  probable 
cause  cannot  be  inferred. 

An  ultimate  acquittal  of  the  offence  chained,  though  necessary  to 
be  proved,  ia  but  a  short  step  towards  tbe  maintenance  of  an  actioD 
for  malicious  prosecution.  Malice,  and  absence  of  any  reasonable  aod 
probable  cause,  must  also  concur  with  an  acquittal. 

In  the  present  case,  tbe  prosecution  complained  of  was  a  compltint 
before  a  justice  of  the  peace  by  whom  the  plaintiff  was  convicted; 
from  this  Judgment  he  appealed,  and  on  trial  in  the  Court  of  Common 
Pleas  was  acquitted. 

On  the  trial,  it  appeared  from  the  pleadings  and  evidence,  and  wu 
admitted,  that  the  complaint  was  for  an  offence  which  the  magistrate 
had,  by  law,  JuriadictioD  to  bear,  decide  and  render  a  judgment  m ; 
also,  that  neitJier  in  the  trial  before  the  magistrate,  nor  in  the  trial  is 
the  Common  Pleas,  was  the  defendant  a  witness.  On  tbU  case,  Uie 
court  ruled  that  such  a  conviction  was  proof  of  probable  cause ;  or,  to 
state  the  proposition  with  more  precision,  it  negatived  the  ptaintifCs 
leading  and  essential  averment  that  the  complaint  was  made  without 
reasonable  and  probable  cause,  and  that,  for  this  reason,  the  action 
could  not  be  maintained,  and  thereupon  ordered  a  nonsuit. 

The  court  are  of  opinion  that  this  direction  was  right.  The  qnes- 
tion  of  reasonable  and  probable  cause,  when  the  facts  are  not  con- 
tested, is  a  question  of  law.  And  when  the  plaintiff  had  bean  convicted 
by  a  tribunal,  constituted  by  law,  with  authority  to  render  a  judgmest, 
which,  if  not  appealed  from,  would  have  been  conclusive  of  his  guilt, 
and  such  judgment  is  not  impeached  on  the  ground  of  fraud,  con- 
spiracy or  subornation  in  its  procurement,  although  afterwards  reversed 
on  another  trial,  it  constitutes  sufScieot  proof  that  the  prosecution  was 

1  Only  the  opinioD  oF  the  court  Ls  given.  —  En. 
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not  groundless,  and  to  defeat  an  aotion  foi  malieioos  prosecution. 
The  case  of  Whitney  v.  Peckham '  is  directly  in  point,  and  we  think 
it  is  well  Bustained  by  authorities. 

It  is  said  that  the  question  of  probable  cause  is  a  mixed  question 
of  law  and  fact,  and  that  the  facts  should  have  been  left  to  tite  juiy. 
Here  no  fact  material  to  the  question  was  controrerted,  and  then 
there  was  nothing  to  leave  to  a  jury. 

Exertions  overruled.' 

1  15  Hui.  943. 

■  CoxvicTion  BMTBBSED.—  It  Yt  gtaetUlf  tgnei  that  a  conviction  of  tbe  detcndut  in 
tli*  oriminal  proceadiog,  BllhoDgh  snbseqnBDtlj  reTcned,  negaliTW  the  ibsenc*  ot  protwbla 
eaote,  iidUh  it  is  alao  mada  to  appear  that  tha  conviction  iru  procured  by  the  fraud  of  tha 
iaWigatoi  ot  the  criminal  proceeding.  Aceordingly,  a  declarattoa  alleging  tha  convIclioD 
and  Ita  nvarul,  bnt  not  aUegiog  any  inch  (nad,  u  bad  an  demurrer.  Hejnoldi  e.  Ken* 
nedj,  1  Wila.  333;  Creicent  Co.  «.  Bntcher'a  Co.,  ISO-U.  S.  141;  Knight  v.  Interaat.  Co., 
61  Fed.  BTj  Blackman  v.  Wnt  Co.,  196  Fed.  369;  Carpenter  v.  Sibley,  153  Cal.  Sltf 
Ooodriehc  Warner,  91  Conn.  433  (teniMc);  Adune  *.  Bickndt,  130  Ind.  310;  Moffattv. 
Flaher,  4;lowa,473;  Bowman  a.  Brown,  GUJowa,  43T;  Olson  v.  Neal,  63  Iowa,  914;  Bar< 
bcr  V.Scott,  99  Iowa,  831;  Ross  v.  Uiion,  48  Kan.  SSO,  UC;  Spring  v.  Beiore,  13  B.  Hod. 
851;  Kaye  tP.  Eean,  IB  B.  Mon.  839;  Duerr  e.  Ky.  Co.  (Ky.  1909),  116  8.  W.  E.  835;  Wit- 
ham  «.  Gower,  14  He.  SBS;  Paxaon  t.  Caswell,  23  Me.  319;  Whitney  v.  Peckham,  It  Mail. 
843;  Dennehy  v.  Woodina,  100  Mass.  IBB,  197;  Phillips  e.  Kalamazoo,  M  Hich.  53  (ia« 
Spalding  t.  Lowe,  tS  Mich.  166);  Boogher  e.  Hongh,  99  Ho.  1H3;  Kehr  v.  Dobbi,  47  Nab. 
863;  Burt  v.  Place,  4  Wend.  591;  Palmer  «.  Avery,  41  Barb.  itBO;  Soot  a.  Rose,  6  TS.  Dak. 
5T5;  Herman  v.  Brookerboft,  8  Watts,  310  {umili);  Weich  a.  Boston  Co.,  14  B.  I,  609; 
Bull  V.  Sprague,  33  R  1. 188;  Memphis  Co.  t.  Williamion,  9  Beisk.  314. 

In  a  few  jurisdictions  the  conviction,  althongh  aet  aiide,  i>  treated  as  conclnilve  evldenca 
of  probable  csuse,  proof  of  fraud  in  its  procurement  being  inadmissible.  Uartahom  a. 
Smith,  104  Ga.  235;  Clemonls  a.  Odorless  Co.,  67  Ud.  461,  605  (Bryan,  J.,  diss.);  Parker  «, 
Hunlington,  T  Gray,  36;  OrifBn  v.  Sellan,  4  Dev.  &  B.  175. 

In  Virginia,  on  the  contrary,  a  cunnt  alleging  a  conviction  and  its  rereraal  is  anfflcient 
without  any  aliegalion  in  regard  to  fraud.  Jones  *.  Fiach,  84  Va.  304  (setaife);  Blanks  a. 
Robinson,  Vs.  L.  J.  (1886)  398  (overruling  Womack  «., Circle,  33  Grac.  334).  See  Hale*. 
Boylsn,  29  W.  Ta.  334. 

CoKMiTMEHT  vus  Grakd  Jdrt. —  The  balding  of  the  defendant  tor  the  grand  jury  ii 
prima/acU  evidence  of  probable  cause.  Uiller  c.  Chicago  Co.,  41  Fed.  R.  888;  Ewing  v. 
Sanford,  19  Ala.  605;  Gaaea  a.  Southern  Co.,  51  Cal.  140;  Diemer  v.  Berber,  75  Cal.  3tT; 
Bitchev  V.  Davis,  11  Iowa,  124;  Ross  a.  Bixon,  46  Kana.  510;  Ricord  v.  Central  Co.,  U 
Nev.  16T;  Ash  a.  Marlow,  20  Ohio;  119;  Raleigh  i>.  Cook,  60  Tax.  488;  Hale  a.  Boylen,  SI 
W.  Ta.  334. 

FiKDiHO  OF  Indictment.— The  finding  of  an  indictment  ii  prima  Jiteit  evidence  of 
probable  cause.  Garrard  v.  Wilteta,  4  J.  J.  Harab.  628;  Staarpe  v.  Johnitun,  IS  Ho.  860; 
Feck  V.  Chouteau,  91  Ho.  138. 

Failure  or  THE  Pros ECUTioH.  —  The  failure  of  tin  original  prosecution  is  in  some  ju- 
risdictions regarded  ta  prima  /aai  evidence  of  the  absence  of  probable  cause.  Uiller  v. 
Chicago  Co.,  41  Fed.  R.  898,  901 ;  Straus  «.  Young,  36  Ud.  946;  Whitfield  a.  Weatbrook, 
40  Hiu.  811:  Bostick  e.  Rutherford,  4  Hawka,83;  Barhight  v.  Tammany,  158  Pa.  645; 
Jones  e.  Finch,  84  Ya.  904;  Winn  v.  Peckham,  43  Wie.  493;  Lamuel  v.  Cleary,  88  Wia. 
473;  Brady  v.  Stiltner,  40  W.  Va.  389.  In  otbera  there  is  no  such  presumption.  Incledon 
■.  Berry,  1  Camp.  303,  n.;  Stswart  e.  Sonneborn,  98  U.  S.  187,  185;  Tbompeon  v.  Beacon 
Co.,  56  Conn.  495;  Skidmore  v.  Brisker,  77  III.  184;  Bitting  v.  Ten  Eyok,  83  ind.  «1; 
Williams  v.  Van  Meter,  8  Mo.  33S;  Boeger  v.  Langanberg,  97  Mo.  390;  Scolt  v.  Simpson, 
lSandt.601;  Eastman  «.  llooaitad,  ^SOreg.  391;  Bekkeland  «.  Lyons,  96  Tez.  355.- Ed. 
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RAVENGA  V.   MACKINTOSH. 

In  the  Kino's  Bench,  Mat  6,  1824. 

[ReporUd  in  3  BantKall  ^  Cnuadl,  693.] 

This  was  an  action  for  a  maliciouB  arrest :  plea  not  guilty.  At  the 
trial  before  Abbott,  C.  J.,  at  the  London  sittings  after  last  Hilary 
term,  the  jury  was  directed  to  find  a  verdict  for  the  defendant,  if  thej 
were  of  opinion  that,  at  the  time  when  the  arrest  was  made,  Mackin- 
tosh acted  truly  and  sincerely  upon  the  faith  of  the  opinion  given  by 
his  professional  adviser,  actually  believing  that  Ravenga  was  persoa- 
elly  liable,  and  that  he  might  be  lawfully  arrested,  and  that  be  (Mack- 
intosh) could  recover  in  that  action ;  but  to  find  for  the  plaintiff,  if 
tliey  were  of  opinion  that  Machintosh  believed  that  he  must  fail  ia 
the  action,  and  that  he  intended  to  use  the  opinion  as  a  protection,  in 
case  the  proceedings  were  afterwards  called  in  queetiou ;  and  that  he 
made  the  arrest,  not  with  a  view  of  obtaining  his  debt,  but  to  compel 
the  plaintiff  to  sanction  the  debentures.  The  Jury  found  a  verdict  for 
the  plaintiff,  with  £250  damages.' 

The  Attomey-Gfenerai  now  moved  for  a  new  trial. 

BAYtET,  J.  I  have  no  doubt  that  in  this  case  there  was  a  wantof 
probable  cause.  I  accede  to  the  proposition,  that  if  a  party  lays  all 
the  facts  of  his  case  faurly  before  counsel,  and  acts  bonafde  upon  the 
opinion  given  by  that  counsel  (however  erroneous  that  opinion  may 
be),  be  is  not  Uable  to  an  action  of  this  description.'    A  party,  bov- 

'  The  ttatemtiit  of  tba  evidenM,  the  ftrgament  for  ths  defendant,  aad  the  aaum- 
ring  opiDion  of  HoLROm,  J.,  are  omitted.  ^Ed. 

■  Snow  V.  Allen,  1  Stuk.  C02;  Abrath  v.  North  Eastern  Co.,  II  Q.  B.  Div.  UO, 
11  Ap.  Cu.  247i  Scougall  e.  3tapletoD,  IS  Oat.  206;  Stewut  d.  SoaDsbom,  9S  U.  3. 
187;  Blunt  «.  Little,  8  Hasoo,  102;  Cuthbert  o.  C«.Viow,.j,  35  Fed.  R.  106  (ftmiU); 
UUlei  •.  Chioga  Co.,  11  Fed.  R.  BBS;  Coggawell  v.  Bohti,  43  Fed.  B.  411;  StauDtoB*. 
Go^ora  M  Fed.  BS;  McLeod  v.  HcLeod,  73  Aim.  43;  Jordu  *.  AJabuua  Co.,  SI  Al^  W; 
Lemaj  t.  WiUiami,  33  Ark.  166;  Bliu  «.  Wymaii,  T  Cd.  UT;  Jonei  •.  Dowd,  TI  Cal.  M; 
Brooks  I.  Bradford,  4  Colo.  A  p.  110;  Joiner  c.  Ocean  Co.,  36Ga.238;  Baker  v.  Langley,  t 
Ga.  App.  T51;  Rom  t.  Innii,  26  111.  2£S;  Amei  v.  Haider,  69  IH.  876;  Bamtt  e.  Spaid),  TO 
111.  lOS;  Broitn  i.  Smith,  81  lU.  391;  Roj- 1.  Goinge,  Iia  111.  656;  Aldridse  r.  Cbarcliill, 
38  Ind.  63;  Paddock  g.  Watti,  116  Ind.  146;  Adamsa.  Bicknall,  ISelnd.  SIO;  Heiherf. 
IddJn^  T3  Iowa,  &53;  Sehippel  v.  Korlon,  SB  Kaai.  WT;  SterenB  «.  Faasett,  87  He.  3(6; 
Soule  V.  Winalow,  66  Ue.  447;  Cooper  v.  Utterbach,  37  Hd.  389;  Hfde  s.  Greuch,  63  Kd. 
B7T;  TorKh  «.  Dell,  SB  Hd.  456;  Stone  v.  Swift,  4  Pick.  aSS;  Uonaghaa  v.  Cox,  IN  Him. 
1B7;  Stanton  ».  Hart,  37  Uicfa.  MB;  Perr;  v.  Sailer,  S3  Hich.  72;  Uoore  t.  Northeni  Co., 
97  Hino.  147;  Bo)-d  v.  UHDdeahall,  53  Uian.  374;  AleiaadBi  s.  Uarriioa,  38  Ho.  3SB; 
Burria  v.  North,  64  Ho.  426;  Whitfield  «.  Weatbraok,  10  Uiaa.  311;  Jonann  v.  Kennedy, 
W  Neb.  313;  Uagowau  i.  Rickey,  Bl  N.  J.  409 ;  Hall  r.  Sn jdam,  6  Barb.  83 ;  RichardMO  >. 
Tirlue,  3  Han,  308;  Turner  t.  Dinnegar,  30  Hun,  465;  Bed  v.  Bobeton,  8  Ind.  976;  Aih 
V.  Harlow,  SO  Ohio,  119;  Walter  c.  Sample,  3E  P*.  375;  Smith  «.  Walter,  133  Pa.  4U; 
Bartlett  v.  Brown,  6  B.  I.  37;  Jackmn  v.  Bell,  B  S.  Dak.  357;  Kendiick  v.  Cvpeit,  10 
Humpb.  301;  St.  Johnabory  Co.  «.  Hunt,  BS  Tt.  394;  Forbee  r.  Hagmaa,  75  Va.  168;  Sal- 
Ion  V.  UcConnell,  46  Wia.  36S. 
But  H*  Brewer  v.  Jacoba,  S3  Fed.  R.  317;  Banuer  r,  Arrott,  64  Tex.  130;  GUifow 
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ever,  ma;  take  the  opinions  of  six  different  persons,  of  whicti  three 
are  one  way  and  three  another.  It  is  therefore  a  qoestion  for  the 
Jury,  whether  he  acted  bonajbie  on  the  opinion,  believing  that  he  had 
a  cause  of  action.  The  Jury  in  this  case  have  found,  and  there  was 
abuudant  evidence  to  justify  them  in  drawing  the  conclusion,  that  the 
defendant  did  not  act  bona  fide,  and  that  he  did  not  believe  that  he 
had  any  canae  of  action  whatever.  Assuming  that  Qie  defendant's 
belief  that  he  had  a  cause  of  action  would  amount  to  a  probable 
cause,  still,  after  the  jury  have  found  t^at  he  did  not  believe  that 
he  had  any  cause  of  action  whatever,  the  Judge  would  have  been 
bound  to  ?ay,  that  he  had  not  reasonable  or  probable  cause  of 
action.  £tile  refused.^ 


HADDRICK  V.  HESLOP  and  RAINE. 

In  THE  QuKKH's  BENCH,  Tbimitt  Taau,  1848. 

[Btparttd  in  13  Qattn't  Bmch  ReporU,  267.] 

Case  for  tnaliciously  and  without  reasonable  and  probable  cause 

indicting  the  plaiutifT  for  peijurj-.    Averment  that  the  plaintiff  was 

tried  and  acquitted,  and  judgment  given  that  he  should  depart  without 

day,  aa  by  the  record  appeared,  &c. 

Plea,  by  Heslop  :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Wightman,  J.,  at  the  Durham  Summer  Assizes, 
1847,  it  was  shown,  on  the  part  of  the  plaintiff,  that  the  now  defendant 
Heslop  r&ceived  the  account  of  Haddrit^'s  evidence  from  another  party, 
and  then  stated  that  he  would  indict  Haddrick  for  perjury ;  and  that 
his  informant  thereupon  expressed  an  opinion  that  there  was  no  ground 
for  such  indictipent ;  on  which  Heslop  said  that,  even  if  there  were  not 

*,  Oven,  ee  Tei.  167^  Sbaiiiiou  «.  Jones,  76  Tex.  Ill;  Ur.  Tiedenum's  Note,  31  Am. 
L.  Keg.  N.  3.  CSX 

The  adrice  must  be  that  of  a  lawyer,  and  not  a  layman.  Mnrphy  e.  I^rBon,  77  HI. 
172;  HcCullongh  ■>.  Bice,  6S  Ind.  &BOi  Olmstead  v.  Partridge,  16  Gray,  S81;  Beal  v. 
Kobeson,  S  Ired.  S76.  Even  thougli  the  layman  be  a  justice  of  the  peace.  Coleman 
V.  Henrick,  S  Hauk,  189;  StiBus  v.  Yoong,  86  Md.  2*6;  MonaghsD  v.  Coi,  15G  Masx. 
487  ItembU);  Gee  b.  Culver,  13  Oieg.  323;  Brobat  ».  Knff,  100  Pa.  81;  Sntton  v. 
HcCoimell,  40  Wia.  369.  Bnt  tee  Bell  v.  RairleR,  99  CaL  222;  Siik  v.  Hunt,  1 
W.  Ta.  (3.     Compare  liarka  i.  Hastings,  101  Ala.  IW. 

The  lair;ar  mnit  haTa  no  penonal  interaat  in  the  contraveny.  Smith  v.  King,  6S  Conn. 
lU;  White  s.  Cave,  Tl  He.  fiSG. 

In  Haiiaid  s.  Flurry,  ISO  S.  Y.  333,  the  Court  of  Appoali  (Second  DiTiuoa)  held  that 
miitaksn  advice  of  coansel  upon  a  point  of  lav  ffoald  not  jaitify  (he  client,  since  every 
onais  preenmed  to  know  the  law.  Sorely  that  mucb^^based  Action  has  laldom  been  so 
glaringly  perverted  in  behalf  of  Injuatlce.  —  Ed. 

1  Taon  V.  UcCreary,  TT  Csl.  434;  Boyd  v.  Hendenball,  S3  HInn.  ST4;  Acton  v.  Coftman, 
74  Iowa,  IT;  Johnson  i.  Uiller,  S3  Iowa,  SBS;  Sharps  v.  Johniton,  76  Ma.  660;  Amei  t. 
Bathban,  3T  How.  Pr.  38B;  Laird  t.  Taylor,  66  Barb.  139;  Davenport  *.  Lynch,  S  Jones 
(N.  Ca.)  MB  Aeeerd.  —  Ed. 
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safSeient  grounds  for  the  iDdictment,  it  would  tie  np  the  mouUu  d 
Hinde  and  Haddrick  for  a  time,  and  that  he  would  move  for  a  new 
trial.  No  nitaessea  were  called  for  the  defence.  The  learned  jodge 
asked  tlie  Jurj'  whettier  Heslop  believed  that  there  waa  reasooaUe 
ground  for  indicting,  and  whether  he  bad  indicC«d  from  malice.  The 
Jury  answered  Uiat  Heslop  did  not  bo  believe;  and,  as  to  the  malice, 
they  said  that  tbey  thought  that  the  word  "  malioe  "  waa  strong,  but 
that  they  tiiought  the  defendant  had  indicted  from  an  improper  motiTc. 
The  learned  Judge  then  decided  that  the  indictment  waa  without 
reasonable  or  probable  cause,  and  told  the  jury  that  they  might  iulbr 
malice  fVom  the  improper  motive.  Verdict  for  the  plaintiff. 
In  Michaelmas  term  (November  5th},  1847, 
Bliss  moved  for  a  new  trial,  on  the  grounda  of  miadirectioD.* 
First :  the  question  of  the  defendant's  belief  ought  not  to  have  been 
left  to  the  jury.  It  is  for  the  judge  to  decide  whether  there  was  reason- 
able and  probable  cause.  It  is  true  that  be  may,  in  order  to  decide 
this,  obtain  the  opinion  of  the  jur}'  upon  facts  which,  when  found,  lie 
himself  is  to  act  upon  in  deciding  as  to  the  reasonableness  and  proba- 
bility. But  belief  is  not  aucb  a  fact :  it  is  material  aa  to  the  malice,  but 
there  may  well  exist  reasonable  and  probable  cause  constituted  by 
facts  fVom  which  the  defendant  has  wrongly  drawn  an  inference  of 
want  of  cause.  It  is  otherwise  where  the  belief  becomes  material  as 
an  ingredieaC  in  the  question  of  mala  fides :  that  was  the  case  in 
Bavenga  v.  Mackintosh,  where  the  defendant  rested  his  defence  upon 
the  ground  that  he  hod  acted  bona  fide  on  a  legal  opinion,  and  the  juf}' 
found  that  he  had  not  so  acted.  Nothing  should  be  left  to  the  jury  but 
"  the  truth  of  the  facts  proved,  and  the  justjce  of  the  inferences  to  be 
drawn  from  such  facts ; "  and  it  is  only  as  affecting  those  questions  that 
the  belief  of  the  party  is  material 

Next ;  the  Jury  were  misdirected  as  to  malice.  The  mere  fact  that 
the  defendant  bad  an  indirect  motive,  however  Improper,  in  instituting 
the  prosecution  does  not  show  malice.  The  malice  required  in  this 
action  is  express  malice  in  fact,  not  mere  malice  in  law.  In  the  judg- 
ment of  Lords  Mansfield  and  Loughborough,  in  Johnstone  v.  Sutton,' 
it  is  said:'  "From  the  want  of  probable  cause,  malice  may  be,  sod 
most  commonly  is,  implied.  The  knowledge  of  the  defendant  is  also 
implied."  The  jury  ought  therefore  to  have  been  told  that  the  indirect 
motive  was  quite  consistent  with  absence  of  malice,  unless  the  defend* 
ant  knew  (not  simply  believed)  that  there  was  no  probable  cause, 
or  unless  there  were  some  evidence  of  express  malice  towards  the 
pluutiff. 

>  The  itatemeDt  of  facts  >nd  the  argument  for  the  defeDdsat  >ra  kbridged;  tbe  con* 
enrrlng  opiniona  of  CoLKBiDaK,  Wiobtmah,  and  Gklk,  JJ.,  »n  omitted.  —  Ed. 

"  Id  Eich.  Ch.  1  T.  R.  610,  revening  the  jadgmaut  of  tba  Comt  of  Biic«qim  ii 
SnttOD  V.  Johuatone,  1  T.  R.  493.  Judgment  of  Eieh.  Ch.  affirmed  od  error,  in  Dool 
Prop,,  1  T.  R.  784.    a  c.  1  Bro.  P.  C.  76.  (2d  ed.). 

•  1  T.  E.  645. 
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Lord  Denhan,  C.  J.  It  woald  be  quite  outr^eous  if,  rhere  a  party 
is  proved  to  believe  that  a  chargers  uofonaded,  it  wer^  to  be  held 
that  he  could  have  reasooable  aod  probable  cause.  Reference  has  been 
made  to  Turner  v.  Ambler,'  where  there  waa  an  allusion  to  a  decision 
of  my  Brother  Maule,  uplield  afterwards  in  the  Common  Pleas,^  to  the 
efibct  that  reasooable  and  probable  cause  cannot  exist  without  belief. 
There  may  possibly  be  aome  difficulty  in  distinguisbing  the  case  last 
mentioned  from  some  others :  but  I  think  that  belief  is  essential  to  the 
existence  of  reasonable  and  probable  cause :  I  do  not  mean  abstract 
belief,  but  a  belief  upon  which  a  party  acts.  Where  there  ia  no  euch 
belief,  to  hold  that  the  party  bad  reasonable  and  probable  cause  would 
be  destructive  of  common  aenae.*  Proof  of  the  absence  of  belief  ia 
tlmoet  alwaya  involved  in  the  proof  of  malice.  In  Turner  o.  Ambler' 
Uiere  was  no  point  directly  made  at  the  trial  as  to  want  of  belief:  the 
only  question  was  whether  the  fkct£  of  themselves  bore  out  the  proba- 
bility and  reasonableness.  But,  where  a  plaintiff  takes  upon  himself 
to  prove  that,  assnming  the  facts  to  be  as  the  defendant  contends,  still 
the  defendant  did  not  believe  them,  we  onght  not  to  entertaiu  any 
donbt  that  it  is  proper  to  leave  the  question  of  belief  as  a  fact  to  the 
]nry.  It  is  not  absolntely  necessary  that  this  belief  should  be  the 
motive  on  which  he  acted :  be  may  act  from  malice,  and  yet,  if  there 
was  reasonable  and  probable  canse  in  which  he  believed,  the  case 
against  him  must  faiL  Hide  rented  as  to  misdirection. 

>  10  Q.  B.  252. 

*  The  cam  alladed  to  ia  perbapa  Broad  r.  Ham,  6  New  Ca.  722.  By  tlie  report  of 
a.  c.  in  8  Scott,  tO,  the  cause  appears  to  have  been  tried  before  Haul?,  B. 

■  Broad  v.  Ham,  5  B.  N.  C.  722;  Turner  e.  Ambler,  10  Q.  B.  SE3;  Roret  v.  Lewia, 
G  D.  ft  L.  371;  Hinton  i;.  Heather,  14  H.  &  W.  ISl ;  WiUianu  v.  Bankes,  1  F.  &  F. 
GS7i  CbatBeld  v.  Comerfoid,  ly.&F.  lOOB ;  Shroibeiy  v.  Osmaston,  37  L.  T.  Rep. 
7S2;  Steed  D.  Snowies,  79  Ala.  446;  Harknderr.  Moore,  41  Cal.  144;  BellIl.Bawle^ 
es  CaL  322  ;  Oallowaj  ir.  Stewart,  49  Ind.  1G6;  Donueltf  v.  Bnrkett,  75  Iowa,  61S; 
Hupban  V.  Parker,  62  Me.  S02,  605;  Uitchell  o.  Wall,  111  Mass.  493;  Bartlett  v. 
Hawlej,  SS  Hinu.  SOS;  Pick  e.  Chontean,  91  Ho.  1S8;  Chicago  Co.  v.  Kriaki  (Neb.  1S9I), 
4S  S.  W.  R.  G20;  Howard  v.  Thomprcn,  21  Wend.  S19;  Bnrlkgame  v.  BnrlingsQH^ 
8  Cow.  141;  Fagnan  ».  Enox,  66  N.  Y.  S26;  AnderKin  e.  How,  116  N.  Y.  336;  Weu 
V.  Stereiis,  ISS  N.  Y.  laS;  Wilson  n.  Sing,  S9  N.  Y.  Snp'r  CL  SS4;  King  v.  Colrin. 
11  B.  I.  582 ;  ScoU  v.  Sbelor,  28  Qrat  891 ;  Forbes  a-  Hagman,  76  Ya,  168;  Speu  n 
Hiles,  67  Wia.  3»;  Baker  «.  Kilpalrick,  T  Br.  Col.  L.  R.  1(0;  Harcoart  «.  Aiken,  33  N. 
Zaal.  L.  R.  389;  Clifl  v.  BiTmingbam,  4  W.  Aiut.  L.  R  SO  Aemrd.  —  Ed. 
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SECTION  I  (eontinusd). 

id)   tUlACM. 

MITCHELL  V.  JENKINS,  Clbrk. 

Is  THB  EiNO's  Bench,  Kotehbeb  11,  1833. 

[Xgxined  B  BameviaU  f  Ado^hi,  £88.] 

This  was  on  actioD  on  tiie  case  for  a  malicious  arrest. 

At  the  trial,  before  Taunton,  J.,  at  the  last  Summer  Assizes  for  Uie 
Gonnty  of  Devon,  it  appeared,  tUat  the  plaintiff  vas  indebted  to  tbe 
defendant  in  the  sum  of  £ia,  for  one  year's  composjition  of  tithe ;  and 
that  the  sum  of  £16  6a.  wm  dne  to  ttie  plaintiff  from  the  defendant; 
that  the  defendant,  under  the  advice  of  bis  attorney,  arrested  the  plun- 
tiff  for  the  whole  sum  of  £45,  instead  of  for  the  balance,  after  dedocting 
the  sum  of  £16  54.  The  defendant,  on  finding  out  that  he  was  mistaken 
in  point  of  law,  and  that  he  should  only  have  arrested  for  the  balance, 
diBcontinued  the  action. 

There  was  no  evidence  at  all  of  malice  in  fact ;  but  the  learned  iaiga 
told  tbe  iaiy,  that,  as  the  plaintiff  ought  not,  by  law,  to  have  been 
arrested  for  more  than  the  balance,  the  law  implied  malice  ;  and  that 
tbe  only  qaeation  for  their  consideration  was,  the  amount  of  damages; 
upon  which  a  verdict  was  found  for  the  plaintiff  for  £20. 

A  rule  had  been  obtained,  in  a  former  term,  calling  on  tbe  plaintiff 
to  show  cause  why  that  verdict  should  not  be  set  aside,  and  a  new  triil 
bad ; '  agunst  which  — 

^oSett  now  showed  cause. 

Coleridge,  Seijt.,  and  Bere,  contra. 

Dbnham,  C.  J.  Every  arrest  by  a  creditor  for  moi«  than  is  due,  is, 
to  some  sense,  a  wrongful  act.  By  statute,  if  it  be  made  without  reason- 
able or  probable  cause,  though  with  an  entire  absence  of  malice,  tbe 
party  arresting  may  be  deprived  of  bis  costs,  and  at  common  law,  if 
the  party  arrested  has  suffered  damage  to  a  greater  extent  than  those 
costs,  he  may.  If  the  arrest  was  also  made  malidonsly,  bring  hia  action 
on  the  case.  In  tbat  action,  however,  it  is  still  incumbent  on  tbe  plain- 
tiff to  allege  and  to  prove  malice  as  an  independent  fact ;  though  ft  may 
in  some  instances  be  fairly  inferred  by  the  jury  from  the  arrest  itself, 
and  the  circumstances  under  which  it  is  made,  without  any  other  proof. 
They,  however,  are  to  decide,  as  a  matter  of  fact,  whether  there  be 
malice  or  not  I  have  always  understood  the  qaeation  of  reasonable 
or  probable  eanse  on  the  facte  found  to  be  a  question  for  the  opinion 
of  the  court,  and  malice  to  be  altogether  a  question  for  tbe  jury.* 

1  The  gtiUment  at  tut>  I>  (■kea  from  3  L.  J.  K.  B.  IT.  S.  SSJ  lilt  ugnmenta  of  coqdhI 
Ud  the  concDiTing  opiniatu  of  Patteu>h  and  TADHToa,  JJ.,  an  omitted.  —  £d. 

*  WUlui  B.  Tiflor,  S  Bing.  1S3;  Bout  v.  Oibbona,  SO  L.  J.  £z.  Tl;  Brown  «.  Hawko, 
[lS8I]iQ.  B.  718;  Stewart  «.  Sanneborn,  98  U.  8.  IST;  Sinden  v.  Palmer,  Efi  F.  B.  SIB; 
Staanton  V.  Gwhoni,  U  Fed.  BSj  Bell  e.  fiawtei,  93Cal.  SSS;  Smith  t. King,  63 Cons.  tU; 
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Here,  the  qaestiOD  of  malice  b&ving  been  wholly  witlidrawn  from  the 
consideration  of  the  Jary,  there  ought  to  be  a  new  trial. 

Farkx,  J.  I  am  also  of  opinion  that  there  ought  to  be  a  new  trial, 
on  the  ground  that  the  learned  Judge  withdrew  altt^ther  from  the 
consideration  of  the  jury  the  questiou  of  malice.  I  have  always  under- 
stood, since  the  case  of  Johnstone  v.  Sutton,^  which  was  decided  long 
before  I  was  in  the  profession,  that  no  point  of  law  was  more  dearly 
settled  than  that  in  every  action  for  a  malicioas  prosecution  or  arrest, 
the  plaintiff  most  prove  what  is  averred  in  the  declaration,  viz.  that  the 
prosecution  or  arrest  was  malicious  and  without  reasonable  or  probable 
cause :  if  there  be  reasonable  or  probable  cause,  no  malice,  however 
distinctly  proved,  will  make  the  defendant  liable ;  but  when  there  is 
no  reasonable  or  probable  cause,  it  is  for  the  jury  to  infer  malice  from 
the  facts  proved.  That  is  a  question  in  all  cases  for  their  considera- 
tion, and  it  having  in  this  instance  been  withdrawn  from  them,  it  is 
impossible  to  say  whether  they  might  or  might  not  have  come  to  the 
conclusion  that  the  arrest  was  malicious.  It  was  for  them  to  decide  it, 
and  not  for  the  judge.  I  can  conceive  a  case,  where  there  are  mutual 
accounts  between  parties,  and  where  an  arrest  for  the  whole  sum 
claimed  hy  the  plaintiff  would  not  be  malicious ;  for  example,  the  plain- 
tiff might  know  that  the  set-off  was  open  to  dispute,  and  that  there  was 
reasonable  ground  for  disputing  it.  In  that  case,  though  it  might  after- 
wards appear  that  the  set-off  did  exist,  the  arrest  would  not  be  mali- 
doQS.  The  term  '^malice"  in  tliis  form  of  action  is  not  to  be  considered 
in  the  sense  of  spite  or  hatred  gainst  an  individual,  but  of  maJvs 
animut,  and  as  denoting  that  the  party  is  actuated  by  improper  and 
indirect  motives.*  That  would  not  be  the  case  where,  there  being  aa 
Boyd  e.  KandaDlulI,  113  lU.  656;  Helin^  i.  BMknar,  149  lad.  Ill;  Uwnuce  t.  Ltathtra, 
II  lad.  Ap.  Ill;  AtchiMn  Co.  c.  AIIbq,  TO  Kan.  H»;  Hetrop.  Co,  «.  Miller,  114  K.J.  764; 
H«dulf««.  BrookJynCa.,  4SHd.  IBS;  Tlelln  i.  Doner,  59  Hd.  589;  Campbell  ■.  Batt 
Co.,  97  Hd.  341;  Qood  «.  Freach,  llSHau.  SOI;  Btitlett  >.  Havlej,38  Minn.  SOB;  Sbtltr 
v.  Hartug,  MMiUD.lTl;  UcNulty  >.  Walker,  S4  Hiu.  19S;  Cohn  •.  8iidal,.Tl  N.  H.  558; 
Hagowaa  v.  Rickaj,  64  N.  J.  40S;  Hayna  v.  Blair,  63  N.  T.  19;  Fagnan  v.  Knox,  60  N.  T. 
S35;  AaderMD  v.  Bow,  116  N.  T.  836;  L.  1.  Union  o.  Seitz,  180  N.  ¥.  S43;  Vide  «.  Oraj, 
10  Abb.  Pi.  10;  SUnford  v.  Grocery  Co.,  143  S.  Ca.  419;  Leahey  t.  Uarch,  lU  Pa.  4&Si 
Cooper  V.  FlemmiDg,  114Tenn.  40;  Landa  g.  Obait,  45  Tex.  t>3S  ..leeonf.  —  En. 

1  1  T.  R.  SIO. 

*  Abiath  V.  North  Eaiteni  Co.,  11  Q.  R  Div.  440,  448,  465;  TTiggin  *.  CoSd,  8  Story,  1; 
JobOBon  V.  Ebberti,  11  Fed.  Rep.  139,  6  Sawy.  633  a.  c;  Brewer  v.  Jacoba,  83  Fed.  Rep, 
SIT;  Coleman  v.  Allen,  79  Ga.  637;  Sontb  Wealem  Co.  v.  Uilchell,  80  Ga.  438;  Uetrop. 
Coi  IF.  Miller,  114  Kt.  754;  Pullsn  t.  Glidden,  6«  Me.  803:  Willi  *.  Noyei,  13  Pick.  3S4; 
Mitchell  «.  Wall,  111  Mass.  493;  Ron  i.  Lanffworlhy,  13  Neb.  493;  Gee  t.  Culrera,  U 
Oreg.  668;  CslberUon  «.  Cab«en,  39  Tex.  S4T,  856;  Sebaatiu  v.  Chanay  (Texai,  1868),  St 
S.  W.  970;  Barron  «.  Maeon,  31  Vt.  189,  198;  Forbra  r.  Hagnian,  75  T*.  168;  Spear  t. 
Hilei,  67  Wit.  350  AeconL 

In  Abratb  t.  Nortb  Eaatem  Co.,  lupra,  nutlice  wai  deSned by  Brett,  M.  B..p.446,ai  "a 
malicioui  intealion  ia  the  mind  of  tbe  defendknt,  that  ii,  not  with  the  men  intention  of 
tarrringthe  law  into  effect,"  and  by  Bowsn,  L.  J.,  h  "■  nuUciona  spirit,  that  Is,  an  in- 
direct and  improper  motive,  &nd  not  in  fartherance  of  jnatice."  See  alio  eipecially  Pullen 
«.  Glidden,  and  Johnson  v.  Ebbertg,  cited  npra  in  this  note.  UcGown  v.  Rickev,  N.  J., 
1900,  45  A.  804;  Peterson  v.  Ridorf,  Neb.,  '96,  68  N.  W.  903;  Nohb  «.  White,  Iowa,  '»T, 
73  H.  W.  iU;  Brooki  ■.  Bradford,  CoU>.,  '94,  36  P.  503;  Jackson  ».  Bell,  S.  Dak.,  '94,  5S 
K.W.671.-E1.. 
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tuuettled  account,  with  items  on  both  lides,  oae  of  the  psrtios,  belieTii^ 
bona  fide  that  a  certain  sum  was  dae  to  him,  aireeted  his  debtee  tai 
that  Bum,  though  it  afterwards  appeared  that  a  lees  sum  was  due ;  nor 
where  a  party  made  such  an  arrest,  actiog  bona  fide  under  a  wroi^ 
notioa  of  the  law  and  pursuant  to  legal  advice.  Tlie  qaestion  of  malice 
having  in  this  case  been  wholly  withdrawn  from  the  jury,  I  think  Un 
rule  for  a  new  trial  must  be  made  absolute.  Side  aitoltUe} 


VANDERBILT  v.  MATHIS. 

In  THR  SuFaEUE  Co0BT,  CiTT  OF  Nsv  Tobk:,  Fbbbdast,  1856, 

[Reported  in  S  Duer,  3M.] 

By  the  Court,  Boswobth,  J.*  —  To  midntcun  an  action  for  mali- 
cioui  prosecution,  three  facts,  if  controverted,  must  be  established : 
,  1.  That  the  prosecntion  is  at  an  end,  and  was  determined  in  faTi»r  of 
the  plaintiff. 

2.  The  want  of  probable  cause. 

S.  Malice. 

In  such  an  action,  it  is  necessary  to  give  some  evidence  of  the  want 
of  probable  caase.    It  is  insutScient  to  prove  a  mere  acquittal ;  that, 

*■  Ftrmer  v.  Darling,  4  Barr.  1971;  Bunt  v.  Oibbou*.  80  L.  J.  Ex.  76;  CouUer  % 
DabUn  Co..  SO  L.  T.  ISO;  Hickac  Faalkuw.M  L.T.Rep.lZ7  (affirmiiig  B.C.S  ().B. 
D.  1S7);  Wheeler  v.  NesbiO,  34  How.  G44;  Stewirt  c.  Sonneborn,  SS  U.  S.  191; 
Wlgginu.  Coffin,  SStor;,  1;  Bunup  c.  Albert,  Tanef,  244;  Benson  v.  HcCof,  M 
Ak.  710  ;  Lonsfonl  o.  Dietrich,  »3  Ala.  6SG;  Bozaman  v.  Sbaw,  87  Ai'k.  IM;  Leij 
*.  BruiDM],  S9  CaL  48S;  Enrknder  d.  Hook,  44  CaL  144;  Porterp.  White,  5  Uackej, 
180;  Harphani  v.  Whitney,  77  Dl.  8!;  King  o.  Ward,  77  111.  803;  Bojd  p.  Mendto- 
hall,  lis  III.  8S8;  FrankruHer  d.  BrTan,  12  I!L  Ap.  S4e;  Gardiner  r.  May,  24  D).  Ap. 
asfl;  Neirell  a.  Downs,  S  Blackf.  623;  Oliver  v.  Pat«,  48  lod.  132;  Ritchey  p.  Dirit, 
II  Iowa,  134;  Atchiaon  Go.  v.  Wataon,  87  Kanit.  77S;  Gonr)^  t.  Howard,  27  U 
An.  83S;.  Humpbriea  e.  Parksr,  S2  Me.  602;  Medcalfe  e.  Brooklyn  Co.,  45  Md.  \K; 
HitcheU*.  Wall,  111  Uaaa.  402;  BartleCt  c.  Hawley,  38  Uinn.  308;  Gteenirade  r. 
Hilla,  81  Uiaa.  464;  Sharps  v.  Johnston,  G»  Ho.  G&7;  Finlaj  v.  St.  LouU  Co.,  99 11a 
IM;  MeKown  v.  Hunter,  80  N.  Y.  825;  Famam  >.  Feeley,  56  N.  Y.  451 ;  H^nt  t. 
BIflir,  62  v.  Y.  19;  Thompnon  n.  Lnmley,  GO  How.  Pr.  105;  Tootbees  v.  Leonaid,  1 
Th.  *  C.  14S;  Johnson  v.  Chambers,  10  Ired.  387;  Oea  v.  Oalrer,  18  Oreg.  228,  IS 
Oren.  G9S;  SchoGeld  v.  Ferreia,  47  Pa.  194;  Dietz  v.  Lanfi^fitt,  63  Pa.  S34;  GilHfeid 
1.  Windel,  108  Fa.  142;  Bell  c.  Gmhan,  1  N.  ft  M'C.  278;  Campbell  v.  O'^Tjm,  9 
Blck  204;  Willia  n.  Enoz,  G  S.  Ca.  474;  Caldwell  ■>.  Bamett,  22  S.  C.  N.  %  I;  EnM 
V.  Thompson,  12  Heiak.  34;  Stanaell  t>.  Young,  64  Tez.  660;  ShauDon  c.  Joun,  71 
Tex.  141;  Barron  o.  Maaon,  31  Tt.  IBS  ;  Carleton  v.  Taylor,  GO  Tt.  220;  Scott  v. 
Bhelor,  28  Oral.  891 ;  Forbea  v.  Hagman,  75  Vn.  168. 

But  see,  tmUra,  Wilaon  s.  Bower,  64  Mich.  ISI.  —  Ed. 
.  ■  Only  the  opioion  of  tlie  court  ia  gives.  —  Ei>. 
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«lotie,  IB  not  prima  fadt  evidence  of  the  want  of  probable  cause. 
Gorton  v.  De  Aiigelis.' 

It  IB  equally  eBsential,  that  the  fonuer  proeecatiou  should  appear  to 
have  been  malicioasly  instituted.  Malice  maj  be  inferred  fh>m  the 
want  of  probable  cause,  but  such  an  iufereace  is  one  which  a  jnr;  is 
not  required  to  make,  at  all  events,  merely  becaoae  they  may  find  the 
absence  of  probable  cause. 

Unless  the  evidence,  in  relation  to  the  circumstances  under  which 
the  prosecution  was  ended,  and  that  given  to  establish  the  want  ol 
probable  cause,  juetif;  the  infereuoe  of  malice,  other  evidence,  in  sup- 
port of  it,  must  be  given. 

Evidence  as  to  the  conduct  of  the  defendant,  in  the  course  of  the 
to^nsaction,  his  dechiratioas  on  the  subject,  and  any  forwardness  and 
activity  in  exposing  the  plaintiff  by  a  publication,  are  properly  admitted 
to  prove  malice.  Such  evidence  must  be  given  as  will  justify  a  jury  in 
finding  the  existence  of  malice. 

The  rule  is  uniformly  stated,  that,  to  muutaio  an  action,  for  a 
former  prosecution,  it  must  be  shown  to  have  been  without  proba- 
ble cause,  and  malicious.  Vanduzer  v,  Linderman,*  Murray  v.  Long,* 
Willans  v.  Taylor.' 

The  judge,  at  the  trial,  charged,  that  the  fact,  that  the  plaintiff  was 
discharged  before  the  magistrate  showed,  prima  facie,  that  there  was 
no  probable  cause  for  the  arrest,  and  shitted  the  burden  of  proof  from 
the  phuntiff  to  the  defendant,  who  was  bound  to  show,  affirmatively, 
that  there  was  probable  cause. 

He  was  requested  to  charge,  "  that  the  discharge  of  Vanderbilt  was 
not  prima  facie  evidence  of  the  want  of  probable  caus&"  This  he 
refused  to  do.  To  tliia  refhsal  to  chaise,  and  to  the  charge  as  made, 
the  defendant  excepted. 

He  also  charged,  "  that,  if  probable  cause  is  made  out,  the  question 
of  malice  becomes  immaterial,  except  as  bearing  on  tlie  question  of 
damages." 

"  This  question  of  malice,  in  fact,  supposing  that  probable  cause  did 
not  exist,  is  material  only  as  affecting  the  question  of  damages." 

He  was  requested  to  charge,  ''  that  the  jury  could  not  find  a  verdict 
for  the  plaintiff,  unless  he  has  proved  that  there  was  no  probable  cause 
for  the  complaint,  and  not  even  then,  unless  they  believe,  from  the  evi- 
dence, that,  in  making  the  complaint,  the  defendant  acted  from  malicious 
motives."  This  the  Judge  declined  to  do,  and  to  his  refusal  to  so  charge 
the  defendant  excepted. 

Although  the  evidence  which  establishes  the  waut  of  probable  cause 
may  be,  aud  generally  is,  such  as  to  justify  the  inference  of  malice,  yet 
we  understand  the  rule  to  be,  that  when  it  is  a  Just  and  proper  inference 

•  10  J.  K.  no. 

*  6  BiD^  183. 
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froD)  all  the  facts  and  circumstaDces  of  the  case,  upon  all  the  evidence 
given  in  the  cause,  "  that  the  defendant  was  not  actoated  by  any  im- 
proper motives,  bat  only  from  an  honest  desire  to  bring  a  supposed 
offender  to  Justice,  tile  action  will  not  lie,  because  such  facts  and  or- 
cnmstances  disprove  that  which  is  of  the  essence  of  the  action,  viz^  tin 
malice  of  the  defendant  in  pressing  the  charge." 

In  BuUdej  v.  Smith,'  the  coart  stated  the  rule  to  be,  "  that,  in  wder 
to  maintain  a  suit  for  a  malicious  prosecution,  the  plaintiff  is  bound  to 
prove  the  entire  want  of  a  probable  cause  for  the  aocnsation,  and  the 
actual  malice  of  the  defendant  in  making  it.  Malice  is  a  question  of 
fact,  which,  when  tiie  case  turns  upon  it,  must  be  decided  by  the 
Jury." 

Story,  J.,  in  Wiggin  v.  Coffln,  Instructed  the  Jury  that  two  things 
must  concur,  to  entitle  a  plaintiff  to  recover  in  such  an  action:  "The 
first  is,  the  want  of  probable  cause  for  the  prosecution ;  the  second  is, 
malice  in  tbe  defendant  in  carrying  on  the  prosecutdou.  If  either  groond 
fail,  there  is  an  end  of  the  suit." 

In  Vanduzer  o.  Linderman,*  Ihe  court  said :  "  No  action  lies,  merelj 
for  bringing  a  suit  against  a  person,  without  sulflcient  ground.  To 
maintain  a  suit  for  a  former  prosecution,  it  must  appear  to  have  been 
without  cause,  and  nialldous." 

If  the  chai^  must  be  understood  to  mean,  that  if  the  want  of  prob 
able  cause  waa  established,  the  plaintiff  was  entitled  to  recover,  althougli 
the  jury  should  believe,  from  the  whole  evidence,  that,  in  making  the 
complaint,  the  defendant  did  not  act  from  malicious  motives,  then  we 
deem  it  to  be  erroneous.  This  construction  is  the  only  one,  of  which 
the  language  of  the  iustruction  appears  to  be  susceptible  ;  for  the  judge, 
in  charging  the  juiy,  stated  that  tbe  '^  question  of  malice  in  fact,  sap- 
posing  that  probable  cause  did  not  exist,  is  material  only  as  affecting 
the  question  of  damages." 

Malice  in  fact,  is  tliat  kind  of  malice  which  is  to  be  proved.  When 
malice  may  be,  and  is  inferred,  from  the  want  of  probable  cause,  it  is 
actual  malice  whicli  Is  thus  proved. 

There  ie  no  theoretical  malice  which  can  satisfy  this  rule,  and  which 
can  coexist  with  the  established  fact,  that  the  prosecution  was  insti- 
tuted in  an  honest  belief  of  the  plaintiff's  guilt,  and  with  no  olhtx 
motives  tlian  to  bring  a  supposed  offender  to  Justice. 

The  question  of  malice  may  be  a  tuming-poiut  of  the  controversy,  in 
an  action  of  this  nature. 

The  want  of  probable  cause  may  be  shown,  and  yet,  upon  the  whcde 
evidence,  in  any  given  case,  it  maj  he  a  fair  question  for  the  deter* 
mination  of  a  Jury,  whether  the  defendant  was  actuated  by  malice.  If 
the  whole  evidence  is  such,  that  a  Jury  cannot  properly  doubt  the  hon- 
esty and  purity  of  the  motive  which  induced  the  former  prosecution, 
and  if  they  fully  believe  that  it  was  instituted  ftam  good  motives, 

»  2  Doer,  271.  ■  '  io  J.  E.  110. 
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and  in  the  sincere  oonviction  that  the  plaintiff  was  gailty  of  the  offence 
charged,  and  without  malice,  the  defendant  would  be  entitled  to  a 
Terdict 

The  chai^  mad^  and  which  was  excepted  to,  mnst  be  deemed  to 

have  been  made,  to  give  the  jniy  a  mle  of  action,  in  disposing  of  the 

c&ae  npon  the  whole  evidence.    We  think  it  was  not  only  calculated 

to  mislead,  hot  was  eTToneons. 

A  new  trial  must  be  granted,  with  costs  to  abide  the  event.' 

1  Broirn*.  Hawk«i,[lBSl]9Q.  B.na;  Orut  e.  Book,  U  Kova  Scotia,  SU  Accord.— 
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SECTION  I.  (conKntifld). 
(•}  Daxaoi. 

BTNE  V.  MOORE. 
Ih  thb  Couhon  Fleas,  Notehbeb  13,  1813. 

[RtpOrUd  ra  5  raunton,  187.»] 

This  was  ao  action  for  a  malicious  prosecation  in  indicting  the  plus- 
tiff  for  an  asaoutt  and  battery.  The  onlj  eyidence  on  the  part  of  the 
plaintiff  being,  that  the  bill  was  preferred  and  not  found,  Lord  Chief 
Baron  Mocdonald,  who  tried  the  cause,  nonsuited  him.' 

£est,  SerjL,  liad  obtained  a  rule  nisi  to  set  aside  tliat  nonaait  and 
have  a  new  trial ;  against  which 

Shepherd,  Serjt.,  showed  cause. 

MA14BFIELD,  C.  J.  I  fccl  8  difflcnity  to  understand  how  the  pluntiff 
could  recover  in  the  present  action,  wherein  he  could  recover  no  dam- 
ages, because  he  clearly  has  not  proved  that  he  haa  Bustuned  any:  I 
can  understand  the  ground  ui>on  which  an  action  ehall  be  maintaioed 
for  an  indictment  which  contains  scandal,  but  this  contains  none,  nor 
does  any  danger  of  imprisonment  result  from  it :  this  bill  was  a  piece 
of  mere  waste  paper.  All  the  cases  in  Buller's  Nisi  Prins,  13,  are 
directly  against  this  action,  for  the  author  speaks  of  putting  the  plain- 
tiff to  expense,  and  affecting  his  good  fame,  neither  of  whioh  conlii  he 
done  here.  If  this  action  could  be  maintained,  every  bill  whidi  the 
grand  jury  threw  out  would  be  the  ground  of  an  action.  The  judge 
too  might  certify  in  this  cause  against  the  costs,  if  the  damages  had 
been  under  40g. 

Heath,  J-,  concurred. 

Chaubrb,  J.  It  would  be  a  very  mischievous  precedent  if  the  action 
could  be  supported  on  this  evidence.  Mtde  discharged.* 

1  I  Hanili.  12,  8.  c.  —  Ed. 

*  The  statement  of  the  cam  haa  been  taken  from  1  Mareh.  12 ;  the  aTgnmeittiot 
coQusel  are  OTnitted.  —  Ed. 

»  See  Sarile  r.  Roberta,  1  Ld.  Bay.  374  ;  \2  Mod.  20B,  8.  c. 

"It  ia  difficult  to  aee  on  what  i^unds  it  can  be  mamtained  that  a  charge  of  brrak- 
ing  the  peace  conveys  no  imputntina  on  the  character  of  the  person  charged,  and  it  ma; 
be  doubted  whether  the  authority  of  the  caws  above  mentioucd  (Byne  b.  Hooie  and 
Savile  b.  Boberts)  would  now  be  recognized  on  this  point."  Clerk  &  Lindaell,  Tittg, 
COS.— Ed. 
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if)    PaKTT   PxOflKCCTKD  QmLTY,  ALTHODOB  Ac^CimD. 

mack:  p.  sharp. 

SUPBEMB  COCTBT,  MiCHIQAlT,   DeCEXBEB   14,    1901. 
[138  Miekijam  Sqiorlt,  MS.] 

MoiTToOMEBT,  J.*  The  court  also  nlled  throughout  tbe  eaae  that  in 
this  action  the  defendant  was  not'at  liberty  to  prove  that  the  ptaintifE 
was  in  fact  guilt;^  of  the  criminal  offence  imputed  to  him  in  the  pros«- 
cution  instituted  by  the  defendant  It  is  well  established  by  authority 
that  in  an  action  for  malicious  prosecution  it  is  a  complete  defence 
to  show  that  the  plaintiff  was  in  faot  guilty  of  the  offence  charged 
against  him  by  defendant,  and  this  though  the  proof  of  guilt  is  fur- 
nished by  evidence  not  known  to  defendant  when  the  prosecution 
agtunet  the  plaintiff  was  instituted.  This  testimony  is  not  in  such 
case  offered  in  support  of  probable  cause,  but  to  show  that  the  plaintiff 
has  suffered  no  wrong  by  his  arrest.  The  law  considers  that,  if  a 
oriminal  is  fortunate  enough  to  escape  conviction,  he  should  rest  con- 
tent with  his  good  luck,  and  not  belabor  one  who  suspected  bis  guilt 
and  acted  accordingly.    As  was  said  in  Newton  v.  Weaver  * :  — 

"  The  action  for  malioious  prosecution  was  designed  for  the  benefit 
of  the  innocent,  and  not  of  the  guilty.  It  matters  not  whether  there 
was  proper  cause  for  the  prosecution,  or  how  malicious  may  have  been 
the  motives  of  tbe  prosecutor,  if  the  accused  is  guilty  ho  has  no  legal 
cause  for  complaint." 

See,  also,  Threef oot  v.  Wuckols ;  •  Whitehurst  v.  Ward ;  *  Parkhuret 
v.  Hasteller ;  *  Turner  v.  Dinnegar ;  *  Lancaster  v.  McKay.' 

The  Judgment  U  reverted,  and  a  new  trial  ordered. 

The  other  Justices  concurred.' 

1  Oafy  a  portian  at  the  opinioa  ii  given.  —  Ed. 

■  IS  B.  I.  SIT.  *  88  Hiu.  13S.  *  13  All.  au. 

(  ST  Iowa,  478.  •  K  Boa,  185.  '  101  K^.  SIS. 

*  WhiUhant  •.  Ward,  13  AI*.  iBi;  Shannon  v.  Simmi,  IW  Ala.  878;  WUppIa  r.  Gor-  ' 
inch,  83  Ark.  aU;  Adami  ».  Liiher,  3  Blackf.  Ml;  Bnltj  t.  Koac,  GT  Iowa,  651;  Park- 
hnnt  s.  Uaitcllflr,  BT  Iowa,  fit;  Lancaitar  c.  HcKbt,  108  Kj.  818,  SU  ;  Bacon  v.Towiu, 
tCnih.SlT,  Ul;  Tbivafoot  v.  UTackola,  BS  Hiu.  m,6U;  Monit  «.  Conon,  T  Cow.  381; 
Tniner  V.  Dinnegan,  SO  Hun,  MG;  Bell  (^  Fearcy,  B  Ired.  83;  Johiuoa  v.  Chambui,  10 
Imd.S8Ti  TbtvlMrs.EwtaniAM'UiUSlf.  Ca.l39.d«<i»nl.-£p. 
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Malici<m$  Institution  of  Proceedings  in  BatJentptcy. 
CHAPMAN  V.  PICEEBSGILL. 

IX  THE  GOMUOK  PLEAS,   MlCHART.Kifl  TeRH,    1762. 
[Reptrttd  tn  3  WiUcm,  149,] 

AcnoN  upon  the  case  for  falsely  and  malicionsly  suing  oat  a  com- 
mission  of  baolcrupt  against  the  plaintill,  who  declared  apon  time 
conate ;  in  the  first,  having  stated  his  hooeet;,  be  allies  that  the  d^ 
fendant  did  falsely  and  maliciously  exhibit  a  petition  to  the  Lord 
Chancellor  that  tiie  pltuntiff  was  indebted  to  him  in  £200,  and  had 
committed  an  act  of  bankruptcy,  that  the  commission  thereupon  issued, 
and  the  plaintiff  was  declared  a  bankrupt,  and  that  afterwards  the 
commission  was  superseded ;  and  the  plaintiff  avers  that  he  never  com- 
mitted any  act  of  bankruptcy ;  the  second  count  is  much  the  same, 
with  the  like  averment ;  the  third  count  Is  much  the  same,  but  withoot 
such  averment.  To  this  the  defendant  pleaded  the  general  issue,  and 
there  was  a  general  verdict  and  damages  for  the  plaintiff  taken,  npra 
all  the  three  counts ;  whereupon  it  was  moved  that  the  Judgment  might 
be  arrested. 

This  case  was  argued  twice  at  the  bar,  in  two  former  terms  by  S«- 
Jeant  Setnia  and  Serjeant  Burland  for  the  defendant,  and  by  Serjeant 
WhUaker  and  Serjeant  Ifares  for  the  plaintiff ;  and  in  this  term  die 
Lord  Chief  Justice  gave  the  opinion  of  the  whole  cpurt,  that  Judgment 
;nust  be  for  the  plaintifF. 

LoKD  Chief  Justice.  Upon  the  arguing  of  this  casa,  the  flnt 
objection  was,  that  this  action  will  not  lie,  there  being  a  remedy  given 
by  statute,  that  a  proceeding  on  a  commission  of  bankruptcy,  was  a 
proceeding  in  nature  of  a  civil  suit ;  and  that  no  action  of  this  sort 
was  ever  brought :  but  we  are  all  of  opinion  that  this  action  is  mvn- 
tainable.* 

The  general  grounds  of  this  action  are,  that  the  commission  was  falsely 
and  m&licioasly  sued  out,  that  the  plaintiff  has  been  greatly  dami^ed 
thereby,  scandalized  upon  record,  and  pat  to  great  charges  in  obtsia- 

1  W»t«oli  V.  Norbnry,  Sty.  3,  201 ;  Brown.o.  Chipman,  1  W.  Bl.  427  ;  CottoD  v. 
June*,  1  B.  &  Ad.  128 ;  Whiticorth  v.  Hdl,  2  B.  &  Ad.  flSS ;  Sty  ■>.  Weikle;,  E  C 
ft  P.  341  ;  Farlr;  v.  Duks,  i  B.  ft  B.  i90  ;  JohnNn  >.  Ennicni,  L.  B.  0  Ex.  S2I; 
Metropolitan  Bank  v.  Pooley,  10  Ap.  Caa.  210 ;  8t«wart  v.  ScHmebont,  »8  U.  S.  187; 
WUklnunti.  6oodfellowCo.,lllF«d.  SIS;  Idiwtoii  «.  Otmd,  B  Him,  lET;  KiDg  *.  Silli- 
vin,  (Tbx.  CiT.  Ap.  1906)  BS  9.  W.  B.  Gl;  Carliton  «.  TiyloT,  U  Yt.  UO  (ttnUa}  AconA 
Similarljan  action  "will  lia  irithout  proof  of  spaoialdama^  for  anulidonj  and  utfowidcd 
,  pre»nta[io>  of  a  pctltioD  to  vind  ap  a  trading  companjr.  Qnarta  Co.  •.  ^Jit,  U  Q.  B. 
Div.  STti  W7*tt tr.  Falmer,  [ISW]  9  Q.  B.  106  (**»»(}•— £"■ 
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ing  s  supertedeas  to  the  commissioD ;  here  is  fftlaehood  and  malice  in 
the  defendant,  and  great  wrong  and  damage  done  to  the  plainUS 
thereby.  Now,  wherever  there  ie  an  injurjr  done  to  a  man'e  property 
by  a  false  and  maliciona  prosecution,  it  is  most  reasonable  be  should 
have  an  action  to  repair  himself.  See  5  Mod.  407,  8 ;  10  Mod.  218 ; 
12  Mod.  210.  I  take  these  to  be  two  leading  cases,  and  it  is  danger- 
ous to  alter  the  law.     See  also  12  Modj  273  ;  7  Rep.  Bolwer's  case,  I. 

2  Leon. 1  Ro.  Abr.  101 ;  1  Ven.  86 ;  1  Sid.  464.     But  it  is  said 

this  action  was  never  brought ;  and  so  it  was  said  in  Ashby  and  White ; 
I  wish  never  to  hear  this  objection  again.  This  action  is  for  a  tort ; 
torts  are  infinitely  various,  not  limited  or  confined,  for  there  is  nothing 
in  nature  but  may  be  an  instrument  of  mischief,  and  this  of  suing  out 
a  commission  of  bankruptey  falsely  and  maliciously,  is  of  the  most 
injurious  consequence  in  a  trading  country. 

It  is  further  said  the  stat.  5  Geo.  2,  has  given  a  remedy,  and  there- 
fore this  action  will  not  lie ;  but  we  are  all  of  opinion,  that  id  this  case 
the  plaintiff  would  have  been  entitled  to  this  remedy  by  action  at  com- 
mon law,  if  this  Act  had  never  been  made,  and  that  the  statute  being 
in  the  affirmative,  hatli  not  taken  away  the  remedy  at  law.  2  Raym. 
163.  And  this  is  an  universal  rule,  that  an  affirmative  statute  is  hardly 
ever  repealed  by  a  subsequent  affirmative  statute,  for  if  it  is  possible 
to  reconcile  two  statutes  they  shall  both  stand  together ;  if  they  cannot 
be  reconciled,  the  last  shall  be  a  repeal  of  the  first ;  but  the  most  de- 
cisive answer  is,  that  this  statute-remedy  is  a  most  inadequate  and 
oncertiuD  remedy ;  for  though  there  be  the  most  outrageous  malice  and 
perjary,  and  the  pai-ty  injured  sufller  to  the  amount  of  ten  or  twenty 
thousand  pounds,  yet  the  Chancellor  has  no  power  to  give  him  more 
than  tlie  penalty  of  £200 ;  besides,  the  method  of  applying  to  the 
Chancellor,  is  more  tedious,  expensive,  and  inconvenient  than  thia 
common  law  remedy,  and  this  case  in  its  nature  is  more  properly  the ' 
province  of  a  jury,  than  of  any  judge  whatever. 

It  is  further  objected,  that  in  the  third  count  there  is  no  averment 
that  the  plaintiff  was  not  indebted  to  the  defendant,  or  ever  committed 
an  act  of  bankruptey ;  but  no  case  was  cited  to  show  such  averment  to 
be  necessary  ;  the  ground  and  substance  of  the  declaration  is  falsehood 
and  malice ;  there  are  no  instances  of  such  averments  in  conspiracy, 
that  the  party  was  innocent,  or  did  not  do  the  fact  on  which  he  was 
indicted,  but  the  precedeate  are  the  other  way.  In  an  action  for 
words,  as  for  saying  a  man  is  a  thief,  the  plaintiff  has  no  occasion  to 
aver  be  is  not  a  thief,  and  this  case  is  analt^us ;  for  after  the  plainUS 
has  alleged  that  the  commission  was  false  and  malicious,  it  would  be 
tautology,  to  make  such  averment  that  be  was  not  indebted,  &c.,  and 
this  declaration  would  have  been  good  on  a  demurrer ;  more  clearly  It 
is  BO,  after  a  verdict.  Judgment  for  the  plaintiff. 
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SECTION  m. 

Malicioiu  Inquitition  of  Ltmaejf. 

LOCKENOUE  v.   SIDES  and  Amothkb. 

Ik  the  Sdfrehb  Codbt,  Induma,  Notekdkb  Tebm,  1877. 

[Reported  m  S7  Indiana  Seportt,  MO.] 

Fbom  the  'Washington  Circuit  Court. 

H.  Heffren  and  5.  B.  VoyUa,  for  appellant. 

T,  L.  CoUina  and  A.  B.  CdUins,  for  appellees. 

WoBDEM,  J.*  This  was  an  action  b;  the  appellant  against  the  sp- 
pellees,  to  recover  damages  for  an  alleged  malicioas  prosecution. 

Demurrer,  for  want  of  sufficient  facts,  sustained,  and  exception. 
Final  judgment  for  defendants. 

Errors  assigned  upon  the  rulings  in  sustaining  the  denmrrer. 

The  complaint  alleged,  in  substance,  that  the  defendants,  conspiring 
and  confederating  together,  maliciously  and  without  probable  canse, 
instituted  and  carried  on  proceedings  agfunst  the  plaintiff,  is  tliat 
court,  at  the  March  term  thereof,  1874,  to  procure  htm  to  be  ad- 
judged insane,  and  to  thereby  deprive  him  of  the  right  and  liber^ 
to  manage  and  control  his  property,  and  to  place  him  under  gnardiao- 
ship ;  that  the  defendant  Shoemaker  filed  the  complaint  or  Btatement 
in  writing,  alleging  the  plaintiff's  unsoandness  of  mind,  and  that  > 
summons  issued  thereupon  and  was  served  upon  ^e  plaintiff  heieia, 
requiring  bim  to  appear  in  that  behalf ;  that  he  did  appear,  and  wu 
put  to  great  trouble  and  expense  in  employing  counsel  and  attorneys 
in  that  behalf,  to  wit,  an  expense  of  three  hundred  dollars ;  that  1^ 
reason  of  the  false  charges  thus  made  by  the  conspirators,  the  plunliff 
was  compelled  to  exert  himself  beyond  his  physical  powers,  he  beii^ 
an  old  man  and  in  feeble  health,  to  meet  and  resist  the  false  chaigei 
thus  made,  whereby  he  l>ecame  pT08trat«d  and  broken  down  in  health, 
to  such  an  extent  that  he  was  compelled  to  employ  physicians  to  attend 
upon,  prescribe  for,  and  nurse  him  for  the  period  of  fonr  months,  it 
an  expense  of  two  hundred  dollars ;  during  all  which  time  his  businetg 
suffered  great  loss  and  waste. 

The  prosecution  resulted  in  the  discharge  of  the  plaintiff  herein  from 
the  proceed  ii^. 

The  second  paragraph  was  much  the  same  as  the  first  in  its  genenl 
features,  but  alleged  that  the  defendants  hired  James  Mahan  to  file 
the  complaint. 

Both  paragraphs  set  out  the  matter  complained  of  very  foDy  aDd  hi 
detaU,  but  we  have  thought  it  unnecessary  to  taranscribe  them  here  ia 

>  The  opinion  bM  beeo  ilightly  atnidged.  —  Ed. 
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full.  We  bare  only  states  enougb  to  show  the  general  nature  of  thft 
action.  The  averments  are  full  in  each  paragraph,  and  each  states 
facts  sufficient,  in  our  opinioo,  to  constitute  a  cause  of  action,  if  an 
action  will  lie  for  prosecuting  such  a  proceeding  maliciously  and  with- 
out  probable  cause. 

The  statute  provides  for  the  trial  of  the  question  of  unsoundness  of 
mind,  "whenever  any  person  shall  by  statement  in  writing,  represent 
to  the  court  having  probate  jurisdiction,  in  any  county,  that  any  in- 
habitant of  such  county  is  a  person  of  unsound  mind  and  incapable 
of  managing  his  own  estate."  If  found  to  be  of  unsound  mind,  a 
guardian  is  to  be  appointed  for  him,  who  is  to  have  custody  of  his 
person  and  the  management  of  his  estate.  K  the  person  is  found  not 
to  be  of  unsound  mind,  the  court  shall  give  Judgment  for  costs  against 
the  person  making  the  complaint.     See  2  E.  S.  1876,  p.  598. 

The  appellees  cl^m,  as  we  understand  their  brief,  that  tlie  plaintiff 
cannot  recover,  iuasmacb  as  the  proceedings  to  test  bis  sanity  were 
not  criminal  proceedings,  and  he  was  not  arrested  or  in  any  manner 
deprived  of  his  personal  liberty,  nor  was  bis  property  interfered  with ; 
and  as  to  the  expense  to  which  he  was  put,  he  was  fully  indemnified 
by  his  judgment  for  costs  against  the  parties  filing  the  complaints. 

We  are  aware  that  it  has  been  sometimes  thought  that  an  action 
will  not  lie  for  maliciously,  and  without  probable  cause,  prosecuting 
a  mere  civil  action.  Thus  it  is  said  in  2  Addiaon  Torts,  p.  752,  "  If 
one  man  prosecutes  a  civil  action  against  another  maliciously,  and 
without  reasonable  and  probable  cause,  an  action  for  damages  is  not 
maintainable  against  the  prosecntor  of  the  action."  The  more  mod- 
em doctrine,  however,  and  especially  the  American  doctrine,  seems  to 
be  otherwise.     1  Hilliard  Torts,  4th  ed.,  p.  443,  sec  11. 

In  England,  it  is  held,  that  an  action  will  lie  for  falsely  and 
maliciously  suing  out  a  commission  of  bankruptcy.  Chapman  v. 
Pickeregill.     See,  also,  Farlie  v.  Danka.' 

Id  turning  to  the  American  cases,  we  find  that  in  Whipple  v.  Fuller,* 
It  was  held,  that  "  an  action  on  the  case  at  common  law,  is  sustain- 
able for  a  vexatious  civil  suit,  in  which  there  was  no  arrest,  or  holding 
to  b^." 

Ghubch,  J. ,  said,  in  delivering  the  opinion  of  the  court :  — 

"  But  we  wish  to  place  our  decision  of  this  question  upon  broader 
principles ;  principles  which  we  believe  have  received  the  sanction  of 
the  common  law  in  its  earliest  ages.  Before  the  statute  of  Marl- 
bridge,  which  was  passed  in  the  o2d  year  of  Hen.  III.,  no  costs  were 
recoverable  in  civil  actions.  This  statute,  and  others  subsequently 
enacted,  gave  costs  to  successful  defendants,  as  it  is  said,  by  way 
of  damages  against  the  plaintiff,  pro  falso  damore.  Whatever  might 
have  been  true  when  the  several  statutes  giving  costs  were  enacted, 
we  cannot,  at  this  day,  shut  our  eyes  to  the  truth  known  by  every 

>  80  £iig.  I«w  k  £q.  116.  *  11  Conn.  68L 
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body,  that  taxable  costs  afford  a  very  partial  and  inadequate  remona^ 
tion  for  the  neceBsary  expeosee  of  defendiog  an  unfounded  suit ;  and 
of  coarse  this  remedy  is  not  adequate  to  repair  the  injury  thus  received ; 
and  the  commoD  law  declareB,  that  for  evei^  injury  there  is  a  remedy. 
Before  the  statutes  entitling  defendants  to  costs  existed,  they  had  a 
remedy  at  common  law  for  injuries  sustained  by  reason  of  soita  which 
were  malicious  and  without  probable  cause.  .  .  .  And  this  principle 
is,  and  onght  to  be,  operative  still,  in  all  cases  where  the  taxation  of 
costs  is  not  an  ample  remedy.     Saville  v.  Boberts.^ 

"  It  is  upon  this  principle,  in  part  at  least,  that  actions  bare  ever 
been  sustained  for  malicious  criminal  prosecutions,  in  which  no  costs 
are  taxed  in  favor  of  the* accused.  1  Salk.  H.  10  Mod.  148.  Smith 
V.  Hixon.* 

"  So  also,  if  two  or  more  persons  conspire  to  vex  and  harass  anj 
person  with  groundless  and  malicious  civil  suits,  they  were  not  (»W 
punishable  criminaliter,  but  liable  to  a  civil  action.  Staaodford  P.  C. 
172.     1  Inet.  562.    Co.  Litt.  161  a." 

In  the  more  recent  case  of  Closson  v.  Staples,'  the  same  doctrine 
was  held,  after  full  consideration  of  the  question.  The  court  said,  in 
conclusion,  upon  that  branch  of  the  case :  — 

"  We  are  of  opinion  that  where  a  civil  suit  Is  commenced  and  pro«- 
cuted  maliciously  and  without  reasonable  or  probable  cause,  and  it 
terminated  in  favor  of  the  defendant,  the  plaintiff  in  such  suit  is  liable 
to  the  defendant  in  an  action  on  the  case  for  the  damages  anstained 
by  him  in  the  defence  of  that  original  suit,  in  excess  of  the  taxable 
costs  obtained  by  him ;  and  to  maintain  an  action  to  recover  soch 
damages,  it  is  not  material  whether  the  malicious  suit  was  commenced 
by  process  of  attachment  or  by  summons  only." 

To  the  same  effect  are  the  cases  of  Pangbum  v.  Bull ;  *  Cox  v. 
Taylor's  Adm'r.*  See,  also,  Vandnzor  v.  Linderman ;  *  White  t. 
Dingley.' 

The  proceedings  to  procure  the  plaintiff  to  be  found  insane,  and  to 
place  him  under  guardianship,  are  not  entirely  like  a  civil  action,  in 
which  the  plaintiff  therein  claims  some  right  in  his  own  behalf.  If  the 
proceedings  were  instituted  and  carried  on  by  the  defendants  mali- 
ciously and  without  probable  cause,  as  alleged,  the  defendants  were 
officious  intenneddlers,  without  any  claim  of  right  or  interest  in  the 
matter ;  and  they  are,  in  our  opinion,  liable  to  the  pluntiff  for  die 
damages,  in  excess  of  the  taxable  costs,  sustained  by  him  by  means 
of  the  proceedings. 

The  judgment  below  is  reversed,  with  costs,  and  the  canse  remanded 
for  further  proceedings,  in  accordance  with  this  opinion. 

>  12  Uod.  20S;  B.  0.  1  Silk.  14.  ■  2  Stra.  977. 

•  42  Vt.  200.  *  1  Wind.  846. 

«  10  B.  MoBToe,  17.  *  10  Joluu.  104. 
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SECTION  IV. 

Malieioita  Arrett,  Attachment,  or  Hxecution. 

STHIELEE  V.   JONES  jlsd  WATERS. 

Ih  thb  Eraa'B  Bbkcb,  Michaeluas  Tbbm,  1670. 

[EeporUd  in  I  Levmx,  3T9.] 

Cabe,  &nd  declaree,  tbat  the  defendant  falsely  and  maliciously  deris- 

iog  to  damnify  him,  and  to  hinder  him  from  going  about  his  affairs, 

sued  a  lalUat  against  him  out  of  the  King's  Bench  in  trespass,  with  ae 

eliam  assumpsit  for  £500  and  caused  him  to  be  arrested  and  impris- 

oned  for  such  a  time,  whereas  in  truth  he  had  not  any  cause  of  action, 

vel  saitem  non  lantam  cauaam  actionia.     After  verdict  for  the  plaintiff, 

it  was  moved  in  arrest  of  judgment,  that  it  is  not  positively  said,  that 

he  had  not  cause  of  action;  but  none,  or  ai  least  not  ao  great;  and  it  is 

not  so  great  if  it  fails  but  of  Is.  of  so  much.     But  the  court  to  the 

contrary,  it  is  found  to  be  done  maliciously,  wherefore  judgment  was 

ruled  for  the  plaintiff.     But  for  that  the  teste  and  return  of  the  lot' 

was  not  certainly  shown,  the  court  would  advise  upon  this  execution.^ 


TOMUNSON  AMD  SPERRT  v.  HENRY  WARNER. 

In  TBB  StTPRBME  COTJBT,   OhIO,    DECEMBER,    1839. 
[BeporUd  in  9  Ohio  BtporU,  104.] 

Maucious  prosecutioo.  From  Licking.  The  plaintiffs  declared  that 
fhey  were  residents  of  the  town  of  Newark,  and  possessed  of  a  large 
amount  of  personal  property,  deposited  in  a  warehouse  to  be  for- 
warded to  New  York,  for  a  market;  and  that  the  defendant  well 
koowing  the  premises,  and  that  the  plaintiffs  had  not  absconded,  but 
contriving  and  maliciously  intending  wrongfully  to  injure  them,  made 

1  Malidma  Jmd.  —  TiaMV.  Swain,  1  Sid.  124;  Parkerp.  Ijuigley,  Gilb.  163;  10 
Hod.  210,  s.  c;  Goiliii  V.  Wilcock,  2  Wils.  802;  Sinclair  v.  Eldred,  4  Taunt.  7;  Fierco 
».  Stmt,  8  B.  A  Ad.  897;  Croiei'  v.  Pilling,  4  B.  fc  C.  28;  8«xan  n.  Caatls,  fl  A.  &  E. 
«G2;  Boret  r,  Lewii,  S  D.  &  L  871;  Medina  v.  Qrave,  10  Q.  E  lES;  Dsnidi  s.  Field- 
ing, IS  H.  ft  W.  200  {>mUe,  sw  Clerk  t>.  Lindiell,  Torta,  S20);  Hoore  k.  Qnardner,  Ifl 
U.  &  W.  1195  \atmhU);  Bom  v.  Nohdui,  6  Ex.  869 ;  VeDtresa  v.  Roaser,  73  Ob.  G34; 
Joiner  v.  Ocean  Co.,  88  Ga.  288;  Cardiral  i.  Smith,  109  Mats.  1E8;  Hsmillmrgh  n, 
Bbepkrd,  119  Uaaa.  80;  Stanfield  o.  Phillipa,  78  Pa.  78;  Emenou  v.  Cochran,  111  Pa. 
(19;  Ward  v.  Bnter,  70  Tex,  848. 

Malicimu  Holding  to  Bail.  —  Steer  v.  SeobK  Cro.  Jac.  flfl7 ;  Btxij  v.  AdjunsoD,  t  B. 
ft  C.  62S;  Small  v.  Oraj,  S  C.  A  F.  flOS  Accord.  —  En. 
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oath  before  a  Justice  of  the  peace,  that  they  had  absconded  to  the 
injury  of  their  creditors,  as  he  verily  believed,  and  thereupon  ened  oat 
of  the  Court  of  Common  Fleaa,  a  writ  of  attachment,  and  caused  the 
said  property  to  be  seized  by  the  sheriff,  and  held  for  a  long  time, 
whereby  the  same  was  injured,  the  plaintiffs  deprived  of  the  oppor- 
tunity of  forffarding  their  goods  to  a  market,  and  greatly  injured. 
Flea,  not  guilty. 

Upon  trial  to  the  jury,  the  counsel  for  the  plaintiffs  admitted  that 
.the  plaintiffs  were  indebted  to  the  defendant  at  the  time  of  his  affi- 
davit, as  sworn  to  in  it ;  whereupon  the  court  directed  a  nonsuit,  with 
leave  to  move  to  open  it,  and  for  a  new  trial,  which  is  now  made. 

Geo.  B.  Smyths,  and  H.  H.  Hunter,  for  plaintiffs. 

T.  Emng,  H.  Stanberry,  and  J.  B.  Stanberry,  for  the  defendant,' 

By  the  Court,  Wood,  J.  The  only  question  presented  in  this  motioD 
is,  do  the  facts  set  forth  in  the  declaration  constitute  a  legal  cause  of 
action,  provided  the  plaintiffs  were  indebted  to  the  defendant,  when 
he  sued  out  the  writ  of  attachment? 

In  Connecticut,  there  is  a  statute  which  provides,  that  when  i 
plaintiff  shall  "  willingly  and  wittingly "  wrong  any  defendant  by 
prosecuting  any  action  against  him  with  intent  wrongfully  to  troable 
and  vex  him,  such  plaintiff  shall  pay  treble  damages  for  the  first 
offence,  be  liable  to  a  floe  for  the  second,  and  for  the  third,  may  be 
proceeded  against  as  a  common  barrator.  Judge  Swift  thinks  the  set 
founded  in  the  clearest  principles  of  justice.*  At  common  law,  it 
seems  well  settled,  that  do  action  will  lie  for  a  malicious  proaeculioa 
of  a  civil  suit,  without  cause,  where  there  is  no  arrest.^  The  costa 
allowed  in  all  other  cases  are  supposed  to  i>e  a  sufficient  compensation 
for  the  injury,  however  malicious.  The  rule  itself  may  perhaps  be 
admitted,  but  t?ie  reason  on  which  it  is  siud  to  be  founded  cannot  be 
BO  readily  admitted,  for  at  common  law  no  costs  were  aUowed.  If  the 
plaintiff  failed,  he  was  amerced  for  bis  false  clamor,  and  if  he  boc- 
ceeded,  the  defendant  was  at  the  mercy  of  the  King.  But  at  common 
law,  whenever  there  was  an  arrest,  holding  to  bail,  or  impriaonment, 
where  no  debt  v>as  due,  or  for  a  greater  sum  than  was  due,  witii  i 
malicious  intention  to  injure,  the  action  lay  for  a  malicious  arre^.* 
The  action  for  a  malicious  prosecution,  which  technicaUy  only  apfdiea 
to  cases  of  malicious  prosecution  of  criminal  complaints,  lies  as  wdl 
where  there  is  not,  as  where  there  ta  an  arrest ;  and  the  groonds  of 
the  action  are  the  malice  of  the  defendant,  want  ot  probable  cause,  and 
injury  to  the  plaintiffs  person  by  imprieonment,  his  reputation  by 
scandal,  or  to  hia  property  by  expense.'  Having  no  direct  adjuihca- 
tion  on  the  qaest^n  before  us,  we  may  look  to  the  analogies  of  the 
law.  The  counsel  for  tiie  defendant  insist  that  because  the  ptaiutifb' 
indebtedness  to  the  defendant  in  the  former  suit  is  admitted,  there  asi 

'  Th«  ugameDt*  of  coodmI  ue  omitted. — Ed. 

■  Swift  Dig.  4»3.  ■  1  Sdk.  R.  14. 

*  1  8*DDd.  E.  S2&  *  1  Swift  Dig.  «B1. 
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proboMe  cauae  for  saing  out  the  writ  of  uttachment.  Thia  does  not 
seem  to  ue  to  follow.  To  constitute  probable  caase  for  auiog  oat  a 
writ  of  attachmeat,  the  law  requires  an  affidavit  of  indebtedoese,  and 
also  that  the  debtor  has  absconded,  or  is  non-resident.  Tbe  absence  of 
either  ie  absence  of  probable  cause  for  the  writ,  and  the  false  affirma- 
tion of  either  fact,  hnowingly,  as  a  means  of  procnring  the  writ,  shows 
express  malice,  whilst  the  taking  of  propert;  without  cause  ie  a  suffi- 
cient injury  to  sustain  the  action. 

Jn  the  Supreme  Court  of  New  York,  it  has  been  decided,  that  case 
would  lie  against  both  plaintiff  and  defendant,  for  fraudulently  settii^ 
up  the  judgment  as  unsatiajied,  when  in  fact  paid,  and  causing  an 
execution  and  sale  of  land  once  held  by  it  as  a  lien,  but  which  had 
been  afterwards  conveyed  by  the  defendant  to  a  third  person.  The 
court  in  that  case  say,  "If  it  appear  that  the  unlawful  acts  of  tbe 
defendant  occasioned  trouble,  inconvenience,  or  expense  to  the  plain- 
tiff, this  action  lies."  The  general  rule  is,  that  for  every  injury  the 
law  gives  redress ;  and  it  would  be  a  reproach  to  the  administration  of 
Justice,  if  one,  by  perjury,  could  take  from  another  the  control  of  his 
property,  under  form  of  law,  and  the  law  afford  no  remedy.  Nice 
technicalities  are  sometimes  applied  to  get  rid  of  a  hard  case;  but 
when,  under  form  of  laiv,  opportunity  is  sought  to  gratify  malice,  to 
the  injury  of  another,  courts  will  not  be  astute  to  avoid,  but  rather  seek 
ground  to  sustain  an  action.  We  have  no /acts  in  this  case,  before 
us,  but  the  statement  in  the  declaration,  and  the  admission  of  indebt- 
edness ;  but  these  show  a  sufficient  prima  facie  cause  of  action,  and 
cause  for  opening  up  the  nonsuit.  New  trial  granted.^ 

'  Uatieioua  Seimre  of  Property  on  Civil  Pracen.  —  Sanders  v.  Powell,  1  Lev.  12D, 
1  Sid.  las,  1  Ksb.  608,  s.  c;  Cmigc.  Hasell,  4  Q.  B.  *8Ii  Medina  o.  Qrovp,  10  Q,  B. 
152 ;  Redway  v.  MoADdrew,  L.  R.  9  Q.B.  7t;  Eirksey  i^.  Jonea,  7  Ala.  822)  Jnchter  v. 
Boehmer,  S7  Oa.  C31 ;  Wilcox  v.  McKenue,  7S  Oa.  7B;  Lawrence  v.  Hagennan,  G6  lU. 
68;  Spaidii-.  Barrett.  67  IIL  239;  Western  Co.  b.  Wilmarth.  38  Eaas.  610;  Willia  ». 
Koyes,  IS  Pick.  331;  Savage  d.  Brewer,  16  Pislc.  4B3;  O'BrieQ  v.  Barry,  106  Uaas. 
300;  Bobein  v.  Kingabnry,  138  Haaa.  BS8;  Grant  v.  Beinhart,  33  Mo.  Ap.  71;  Smith 
■.  Smith,  58  How.  Pr.  816;  Fortman  v.  Bottier,  8  Ohio  St.  6*8;  Snmmerr.  Wilt,  4  S. 
k  R.  19;  HaytT  v.  Walter,  64  Pa.  288  AetonL 

Malidoui  IiBu  of  ofl  InjmKtiim.  —  MnncS  v.  Black,  T  Ir.  C.  L.  B.  ITS ;  HcFarlana  v. 
Garrett,  (Del.  1900J  IS  Atl.  R  ITS;  Landii  v.  Wolf,  (III.  1903)  6B  N.  E.  B.  103;  Manlova  «. 
Tick,  66  HIM.  667;  Bart  «.  Smitb,  84  N.  T.  Ap.  Div.  IT;  Coal  Co.  «.  Dpioti,  MObioSt.lT; 
Heia  V,  Oreg.  Co.,  (Oreg.,  IftOO)  SO  Pac.  R.  1011;  Batoon  n.  Paris  Co.,  <8.  Ca.  1804)6!  a.  £. 
B.  SOO;  Williami  «.  Ainewortli,  111  Wii.  600  (HmMs)  Accord. 

Maliaout  Froaa-mtnt  of  lie  Eztcvtion  of  a  SearcA  IFarraiif. —  Cooper  c.  Bootli,  SEip. 
144,  B.  c.  IT.  R.  B3S(Qit«Jl;  Elwe  r.  Smitfa,  3  Chit.  R.  304,  1  D.  b  B.  67  e.  c;  Wyatt  v. 
While,  as  L.  J.  Ex.  193;  Cany  v.  Slieeta,  60  led.  IT,  6TInd.  S7B;  WtiitHum.  May,  71  lad. 
989;  Olson*.  Tvete,  4eUiaD.3ae;  Hiller  v.  Brown,  3  Mo.  197,131;  Boeger  v.  Langenber^, 
97  Mo.  Seo  Accord. 

See  also  Bope  e.  Erered,  17  Q.  B.  D.  338;  Lea  «.  Chaniagton,  U  Q.  B,  Dir.  4B;  Dttin^ 
o.  Baney,  6  Ilmea  I.  B.ai.— Ed. 
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JENINGS  V.  FLORENCE. 

Ik  the  CoioiOK  Flzas,  Johb  12,  1857. 

[Reported  in  3  Commott  Baieh  BeporU,  Nat  Seria,  467.] 

CocKBCBN,  C.  J.,  delivered  the  Jadgment  of  the  court ; "  — 

This  was  an  action  for  maliciouBl;  and  without  reasonable  or  probabia 
cause  causing  the  plalntifF  to  be  arrested  under  a  writ  of  execntioD 
issued  upon  a  Judgment  obtained  by  the  defendant  against  the  plain- 
tiff, and  Dpon  which  the  defendant,  aa  the  declaration  alleges,  mali- 
ciously and  without  reasonable  or  probable  cause  indorsed  a  directum 
to  levy  the  whole  amount  recovered  by  the  judgment,  whereas,  a  por- 
tion of  that  amount  had  been  previously  satiBfied :  aad  the  deelaratjoii 
proceeds  to  allege,  as  damage  caused  by  the  arrest  for  the  greater 
amonnt,  that  the  plaintiff  was,  after  he  was  taken,  daring  hia  det«a< 
tion,  and  before  his  discharge,  able  and  willing  and  offered  to  pay, 
and  always  afterwards  during  his  detention  was  willing  to  pay,  and 
was  finally  discharged  from  imprisonment  npon  payit^,  and  discharged 
the  judgment  by  paying,  the  smaller  Bom ;  and  that  the  plaintlfE,  b; 
reason  of  the  premises,  was  necessarily  put  to  and  incurred  divers 
costs  and  expenses  in  and  about  his  maintenance  during  the  said  de- 
tention, and  in  and  abont  obtaining  his  discharge  as  aforesud.  To 
this  declaration  the  defendant  demurred ;  and  the  case  was  argued  on 
his  behalf  by  Mr.  Maniaty,  who  admitted  the  anthority  of  the  case  of 
Churchill  v.  Siggers,*  where  the  Court  of  Queen's  Bench,  in  an  elabo- 
rate judgment,  held  an  action  to  be  maintainable  for  a  malicions  arrest 
without  reasonable  or  probable  cause  for  more  than  remained  due  upoa 
the  judgment,  as  in  the  present  case,  special  damage  being  shown  lo 
have  been  sustained  by  the  plaintiff  in  consequence  of  such  arrest 
He,  however,  insisted  that  such  damt^e  was  not  snfficiently  shown  by 
the  declaration  in  the  present  case. 

We  are,  however,  of  opinion  that  special  damage  is  sufBciently 
alleged.  It  would  not  be  competent  for  the  plaintiff  at  the  trial  to 
obtain  a  verdict  by  proving  merely  that  he  was  arrested  and  kept  in 
custody  for  a  greater  amount  than  was  due,  however  improperly  in- 
dorsed ;  but  he  must  also  prove,  that,  by  reason  of  the  arrest  aod 
detention  for  the  larger  sum,  his  imprisonment  was  prolonged,  or  the 
expense  of  obtaining  his  discharge  increased. 

Judgment  must,  therefore,  be  for  the  plaintiff. 

Judgmeatfor  ^  plaintif.* 

■  Only  the  opinion  of  the  eonrt  Ii  given. — Ed. 
*  S  Ellia  t  B.  »SS. 

■  ChuTchm  V.  Siggen,  8  E.  fc  B.  929  ;  OildJug  e.  Eyre,  10  Q  E  N.  a  B»S ;  Sinii- 
mar  V.  Wat,  4  S.  ft  R.  19 ;  Davis  b.  Clongh,  8  N.  H.  157  Aixord. 

See  HatTer  v.  Allen,  L.  R.  2  Ex.  16. 

Bat  a  rotJiciou  seizare  andei  n  diitiese  of  a  proper  unonnt  d  goods,  althoii^ 
onder  a  claim  of  mora  than  ii  doe,  ii  justifiable.  Steraiuon  v.  NewnhaiD,  18  C.  & 
S8G.  — Ed. 
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MaUeiow  £utitution  of  a  Cfivil  Action  teithout  Arrett  or  AttachmeTtt. 

WETMORE  V.  MELLINGER  and  Anothee. 

In  the  Scpreuk  Codbt,  Iowa,  April  9,  1884. 

[Rtportcd  in  61  Iowa  Beporti,  741.] 

Beck,  J.*  The  petition  alleges  that  defendaote  brought  an  action 
against  plaintiff  and  his  wife,  charging  in  the  petition  that  they  two  con- 
apired  and  confederated  together  to  defraud  defendants,  by  repreaenting 
to  defendants,  under  the  assumed  name  of  Baker,  that  they  were  the 
owners  of  certain  lands  in  Poweshiek  County,  which  defendants  were 
induced  to  purchase  of  plaintiff  and  his  wife,  who,  in  such  asBUtned 
name,  executed  to  defendants  a  warranty  deed  therefor ;  that,  in  an 
action  by  one  Woodward,  a  deed,  purporting  to  be  exeented  by  him  to 
the  Bakers,  under  which  they  claimed  title  to  the  lands,  was  declared 
to  be  void,  for  the  reason  that  it  was  forged  and  fraudulent,  and  that 
pluntiff  herein  and  his  wife  well  knew  the  condition  of  their  title,  and 
representing  that  they  were  the  owners  thereof,  for  the  porpose  of 
cheating  defendants,  and  of  obtaining  money  by  false  and  fraudu- 
lent pretences,  and  dLd,  in  that  manner,  obtain  the  sum  of  t3,000  from 
defendants.  It  is  farther  alleged  that  defendants  herein  served  oat  a 
writ  of  attachment  in  the  suit  brought  by  them,  which  was  levied  upon 
real  estate  owned  by  plaintiff's  wife,  and  that  defendants  for  a  time 
prosecuted  their  action,  but  finally  dismissed  it  at  their  own  costs. 
Plaintiff,  in  his  petition  in  this  case,  alleges  that  he  was  not  indebted 
to  defendants  in  any  sum  at  the  time  their  action  was  brought  against 
him ;  that  he  was  not  gnilty  of  the  frauds  therein  charged,  and  that 
the  action  was  commenced  and  prosecuted  by  defendants  maliciously 
and  without  probable  cause.  The  defendants,  in  their  answer,  admit 
the  commencement  of  the  suit,  the  issuing  of  the  attachment,  and  that 
it  was  levied  upon  real  estate  owned  by  plaintiff's  wife.  There 
was  no  evidence  showing,  or  tending  to  show,  that  the  writ  of  attach- 
ment was  leyied  upon  any  property  owned  by  plaintiff.  The  wife  of 
plaintiff  does  not  Join  in  this  action. 

We  think  the  doctrine  is  well  established  by  the  great  preponderance 
of  authority  that  no  action  wUl  lie  for  the  institution  and  prosecution 
of  a  civil  action  with  malice  and  witbout  probable  cause,  where  there 
has  been  no  arrest  of  the  person  or  seizure  of  the  property  of  defend- 
ant, and  no  special  injury  sustained,  which  would  not  necessarily 
result  in  all  suits  prosecuted  to  recover  for, like  causes  of  action. 
'  Only  the  opinioD  of  the  court  on  this  point  is  given.  —  En. 
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See  1  Am.  Leading  Cases,  p.  218,  note  to  Mnna  v.  Dnpoat  et  <H.^ 
and  cases  there  cited ;  Mayer n.  Walter;'  Kramer  w.  Stock ; ■  Bitzv. 
Meyer;*  Eherly  v.  Rupp;*  Gorton  v.  Bi-owm^  Woodmansie  v. 
Logan  ; '  Parker's  Adm'rs  v.  Frambes  ;  ^  Potts  v.  Imlay.* 

This  doctrine  is  supported  by  the  foUowliig  coDsiderations :  The 
courts  are  open  and  free  to  all  who  have  grievances  and  seek  remedies 
therefor,  and  there  should  be  do  restraint  upon  a  suitor,  through  fear 
of  liability  resulting  from  ftulnre  in  his  action,  which  would  keep  him 
from  the  courts.  He  ought  not,  in  ordinary  cases,  to  be  subject  to  a 
suit  for  bringing  an  action,  and  be  required  to  defend  against  die 
charge  ot  maliue  and  the  want  of  probable  cause.  If  an  action  may 
be  muntained  against  a  plaintiff  for  the  malicious  prosecution  of  a 
suit  without  probable  cause,  why  should  not  a  right  of  action  accnn 
against  a  defen-iant  who  defends  without  probable  cause  and  willi 
malice?  The  doctrine  surely  tends  to  discourage  vexatious  litigation, 
rather  than  to  promote  it. 

It  will  be  observed  that  the  statement  of  the  doctrine  we  have  made 
extends  it  no  farther  than  to  cases  prosecuted  in  the  usual  manner, 
where  defendants  sufiFer  no  special  damages  or  grievance  other  than  is 
endured  by  all  defeudants  in  suits  brought  upon  like  causes  of  actioD. 
If  the  bringing  of  the  action  operates  to  disturb  the  peace,  to  impose 
care  and  expense,  or  even  to  cast  discredit  and  suspicion  upon  the  de- 
fendant, the  same  results  follow  all  actions  of  like  character,  whether 
they  be  meritorious,  or  prosecuted  maliciously  and  without  probable 
cause.  They  are  incidents  of  litigation.  But  if  an  action  is  so  proee- 
euted  as  to  entail  unusual  hardship  upon  the  defendant,  and  subject 
him  to  special  loss  of  property  or  of  reputation,  he  ought  to  be  com- 
pensated. So,  if  his  property  be  seized,  or  if  he  be  subjected  to 
arrest  by  an  action  maliciously  pr<»ecuted,  the  law  secures  to  him  a 
remedy.  In  the  case  at  bar,  the  pleadings  and  evidence  show  no  saeh 
special  damages.  No  action  could  be  prosecuted  to  recover  money 
fraudulently  obtained,  in  which  the  defendant  would  not  suffer  the 
very  things  for  which  plaintiff  in  this  case  seeks  compensation  in 
damages. 

Counsel  for  plaintiff,  in  support  of  their  position  that  the  action  may 
be  maintained,  though  no  arrest  of  defendant  or  seizure  of  property  be 
had  in  the  proceeding  alleged  to  have  been  malicionsly  prosecuted,  cite 
Green  v.  Cochran,*  and  Moffatt  et  al.  v.  Fisher.'°  In  the  first  case,  the 
action  alleged  to  be  malicions  was  a  proceeding  for  bastardy,  which, 
under  the  statute,  operated  as  a  lien  upon  defendant's  lands  from  the 
commencement.  In  the  other  case,  the  action  which  was  the  founda- 
tion of  plaintiffs  claim  was  forcible  entry  and  detainer,  and,  befwe 

1  S4  P».  St  289.  '  10  Watts,  115. 

•  H  Troom,  252,  b.  O.  29  Am.  Eep.  238.  *  SO  Pi.  St  269. 

•  27  IlL  iSe.  <  2  N.  J.  L.  93  (1  Pen.). 

*  Id.  1C6.  ■  4  K.  J.  L.  SSO  (1  Smth.). 

*  4»  lowi,  S44.  »  47  Id.  47S. 
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final  dispoaition  thereof,  the  defendant  wae  ousted  of  possession  of  the 
land,  whereon  vas  a  coal  mine.  In  both  instances  the  property  of  the 
respective  defendants  was  reached  by  the  proceedings.  The  &cta  of 
these  cases  are  not  within  the  role  we  have  sta.ted,  and  do  not  support 
coansel's  position.  Jffirmed.^ 

1  SitUb  V.  Boberti,  1  Ld.  Ra;.  3TS;  PartoD  if.  Hannor,  IB.  &  P.  SOS;  ColKrell  e.  Jonas, 
UC.  B.  TISj  QnftrtiCo.  V.  Eyn,  11  Q.  B.  I^v.  S74;  R*T  v.  Law,  Pet.C.C.20Ti  Tamblvn 
K.  JohnitoD,  126  Fed.  96T,  310;  HilchtU  v.  South  Western  Co.,  76  Gi.  3»B  (but  sm  Slater 
V.  Eimbro,  91  Ga.  SIT);  Smith  v.  Mich.  Co.,  176  III.  Sl»;  Bonncy  t.  Ktog,  SOI  111.  17; 
Wetmore  v.  Hellinger,  64  Iowa,  741;  Smith  t.  Hintnger,  87  Iowa,  109;  Callle  Co.  v.  Nat. 
Bank,  137  Iowa,  lH,  168;  Cads  v.  Yocnm,  8  La.  An.  177;  McNamea  v.  Hiiik>,ia  Hd.  123; 
Sup.  Lodge  v.  UnTCTzagt,  76  Hd.  104  (ue  aciuenta  t.  Odorleu  Co.,  ST  Md.  161) ;  Woodman- 
iigi.I.0gaii,lPenmngt.e3;  Polta  v.  Imlaj,  1  South.  330;  atUeg.  Hejer,  ION.  J.  368;  EI7 
v.  Davit,  lllN.Ca.  U(H)i>Me);  Itirj  v.  Davis,  U4N.Ca.31;  Cineinaati  Co.  tr.Brnck,  61 
Oh.  St.  les  (explaiolag  Poiie  i.  Pollock,  16  Ob.  St.  367);  Kramer  v.  Stock,  ID  Watts,  116; 
Hav«r  V.  Waller,  SI  Pa.  383;  Uuldoan  v.  Rickij,  loa  Pa.  110;  Emerson  «.  Cochraii,  111 
Pa.'siS,  623;  Michell  >.  Donanski,  38  B.  I.  91,  97  (nnile);  Smith  v.  Adams,  37  Tex.  10; 
Johnson  c.  King,  61  Tex.  336;  Nowatorn.  Grona,  U  Tex.  Civ.  Ap.  329;  Abbottv.  Thorn*, 
34  Wash.  693;  Lubj  v.  Bennett,  til  Wis.  613(wm^>fc];  Craiiii.  Comm.  Agency,  IS  M.  Zeal. 
L.  R.  163  Jcmrd. 

Bnmap  v.  Albert,  Fed.  Caa.  No.  SI70;  Cooper  v.  Armoar,  IS  Fed.  816,  3IT;  Wade  e. 
Kat.  Bank,  111  Fed.  377;  Eastin  v.  Stockton  Bank,  6«  Cal.  133;  Bersoa  v.  Eving,  61  Cai. 
89;  Hoyt  tr.  Macon,  S  Colo.  113  (Hmile);  Whipple  v.  Fuller,  11  Coon.  583;  Wall  v.  Toomey,  68 
Conn.  35;  Pavne  v.  Donegan,  »  III.  Ap.  666  (lerabU);  Lockesonr  v.  Sides,  lupra,  666;  Mc- 
Cardle  s.  HcGinler,  86  Tnd.  S3B;  Whitesell  v.  Stndv,  3T  Ind.  Ap.  139;  Harbontxi.  Smitli, 
11  Eaos.  »1;  Cox  n.  Tavlor,  10  D.  Uou.  17;  Woods  tr.  Finnell,  13  Bush,  638;  JohniHin  t>. 
Never,  36  La.  An.  333  (itmbU);  Allen  t.  Codman,  139  Hub.  136  (lenliU);  Wiltoa  «.  Hale,  ITS 
Hus.  Ill;  Brand  v.  Hinchmsn,  68  Hich.  690;  AntcliS  v.  June,  SI  Mich.  ITT;  Mcpherson 
V.  RnnyoD,  11  Hinn.  534;  O'Keill  v.  Johnson,  53  Hitm.  439;  Eickhoff  «.  Fidelity  Co.,  Tl 
Uinn.  139;  Brown  e.  CiCv,  90  Ho.  3T7  (Hm^) ;  Smith  o.  Burrus,  106  Mo.  91;  HcConaick 
Co.  V.  Willan,  63  Neb.  391;  Fangbum  v.  Bull,  1  Wend.  3U;  Dempse^  t.  Mitchell,  B3  How. 
Pr.  II ;  Smith  v.  Smith,  30  Hun,  666  [lemble);  Willard  v.  Holmeh  91  N.  T.  Sap.  998  (lemhU); 
(but  see  Willard  o.  Holmes,  142  N.  Y.  193;  Paul  v.  FaT-o,  Bl  S.  Y.  Ap,  Div.  9);  Eolka  B. 
Jonas,  6  N.  Dak.  161;  Lipscomb  v.  Shofner,  (Tenn.  1696)  33  9.  W.  B.  813;  Swepson  «. 
Darii,  109  Tean.  S9;  Clossoa  v.  Staples,  43  Tt.  309  CoiUra. 

In  Baatin  v.  Stockton  Bank,  lupra,  the  court  said  :  "The  English  caaes  which  itDj 
the  right  to  msjutain  the  action,  staod  upon  the  gronad  that  the  succesarol  dsfendant  ta 
adequately  compensated  for  the  dsmagea  be  anstaina  by  the  costs  allowed  him  by  ths 
atatate.  Those  costs,  it  aeems,  include  the  attorney's  charges  For  preparing  the  case 
for  trial  in  all  its  parts,  the  faes  of  the  witnaaaes  and  the  court  oSciala,  and  even  the 
Aonororfum  of  the  barrister  who  conducted  the  case  in  court  The  reason  npon  which 
the  English  rule  rests  would  not,  therefore,  seem  to  apply  here,  where  the  costs  recov- 
erable nnder  the  statute  are  confined  to  much  nsTrower  limits.  .  .  . 

"  Two  other  objections  mads  to  the  maintensnce  of  the  action,  —  Gist,  Qte  claim  that 
if  such  suits  are  sllowed,  litigation  will  become  interminable,  because  every  successful 
action  will  be  followed  by  another,  alleging  malice  in  the  prosecution  of  the  former ; 
and  second,  that  if  the  defendant  may  sue  for  damages  nastsiiied  by  an  unfounded 
[«asecQtion,  the  plaintiff  may  equally  bring  an  sctiou  when  the  defendant  makes  a 
groundless  defence,  — are  well  answered  in  the  article  already  sllnded  to  [Mr.  Iawsou's 
note,  21  A.  L.  Reg.  N.  8.  281,  363]:  'To  the  first  objection,  it  ia  enough  to  say  that  ths 
action  will  never  lie  for  an  uosacceEsfnl  prosecution,  unless  begun  and  carried  on  with 
malice  and  withont  probable  cause.  With  the  burden  of  this  difficult  proof  upon  him, 
the  UtigaDt  will  need  a  very  clear  case  before  he  will  be  willing  to  b^pn  s  suit  of  this 
character.  The  second  argnntent  fails  to  distinguish  between  the  position  of  the  par- 
tiea,  plaintiff  and  defendant,  in  an  action  at  law.  The  plaintiff  sets  the  law  in  motion  ; 
if  ha  doea  so  gronndlesely  and  maliciously  he  Is  the  canse  of  the  defendant's  damag*. 
Batthedelendantstaiidsonly  on  hia  legal  rights  — the  plaintiff  havisg  talcen  bia  case 
to  court,  the  defendaDt  has  the  piivilejte  of  calling  upon  him  to  prove  it  to  ths  satisfac- 
tionof  tbejndgeoTJnry,  and  he  is  guilty  of  no  wrong  in  eiercising  this  privilege.'" 
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JOHN  O'BRIEN  asd  Win  v.  UICHAEL  U.  BABBT- 

In  the   Supbeue  Judicial  Codbt,  Massachusetts,  Jakuart,   1S71. 

[R^taried  in  106  MasiachautU  BeporU,  300.] 

MoKTON,  J.*  At  the  trial,  the  pkintiflb  oS'ered  to  prove,  in  sob- 
Btance,  the  following  facta  :  That  the  defendant  maliciously  and  witliout 
probable  cause,  having  no  title  to  the  goods  replevied,  saed  ont  a  writ  of 
replevin  against  the  mole  plaintiff,  and  caused  the  officer  to  replevy  and 
lemove  the  furniture  of  the  plaintiffi ;  that  he  did  this  for  the  purpose 
of  injuring  the  female  plaintiff;  and  that  she  was  thereby  greatl; 
injured.'  It -was  admitted  that  the  replevin  suit  was  pending  at  tte 
time  this  action  was  oommenoed.  The  question  is,  whether  upc»i  these 
fticte,  if  proved,  this  action  can  be  maintained. 

It  is  an  action  of  a  novel  character,  but  some  of  the  rules  whid 
govern  actions  for  malicious  prosecutions  apply  to  it  and  are  dedaive 
of  the  question  raised.  If  an  action  of  this  nature  can  be  maintained 
at  all,  it  is  obvious  that  it  can  only  be  upon  proof  that  the  plaintiff  ia 
the  former  action,  which  is  allegeil  to  be  malicious,  bod  not  a  l^;al 
cause  of  action.  If  he  had,  It  would  be  his  right  to  enforce  it  by  the 
remedies  provided  by  law,  and  he  would  not  be  liable  for  any  injuries 
which  might  incidentally  result,  although  he  acted  witJi  malice.  In  so 
doing,  he  commits  no  unlawful  act  for  which  an  action  will  lie  against 
bim.  Lindsay  v.  Lamed ;  ^  Bandall  v.  Hazelton.  The  question  whether 
Barry  had  a  legal  cause  of  action  was  involved  in,  and  we  tbinfc.  as 
between  these  parties,  could  only  be  tried  in,  the  replevin  suit  The 
male  plaiutiff,  being  a  party  to  that  suit,  would  be  bound  by  its  result 
If  Barry  had  recovered  a  judgment  in  that  suit,  tliis  action  could  not  be 
maintained,  because  it  would  thus  be  conclusively  settled  that  his  act 
In  replevying  the  goods  was  lawfbl.  Any  irregularity  in  the  service 
of  the  writ  of  replevin  must  be  taken  advantage  of  in  that  suit,  or  it 
must  be  deemed  to  have  been  waived.  The  &ct  that  this  suit  is  for  an 
injuiy  to  the  wife  does  not  take  the  case  out  of  the  operation  of  this 
rule.  It  is  one  of  the  incidente  of  the  marriage  relaticm,  tliat  the 
husband  must  Join  in  such  suit.  It  ia  substantially  his  suit ;  he  can 
discharge  it,  and  is  entiUed  to  the  proceeds  if  ju(^inent  is  recovered. 
Southworth  v.  Fackai'd.' 

In  an  action  for  malicious  prosecution,  the  plaintiff  must  show  that 
the  proseoation  or  suit  complained  of  has  been  terminated  by  a  judg- 
ment in  his  favor.     In  that  suit  only  can  the  question  whether  ll>e 

I  Only  the  opinion  of  ttie  conrt  is  givGn.  —  Ed. 

*  The  pliiatiff  was  prepared  to  prove  tbat  the  fantitore  lemoved  incladed  tb  odIt 
stove  of  the  male  plaintifF,  thst  the  diiy  choson  for  the  remoral  «u  one  of  the  coldest 
da;s  in  winter,  and  that  the  feranle  pl&intiCT,  u  the  defenduit  well  knew,  wu  at  tha 
time  qnick  willi  child.  — Es. 

*  17  Mass.  190.  *  7  Haas.  96. 
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defendant  had  a  good  cause  of  action  agaiugt  the  plaintiff  be  litigated. 
The  reasons  of  the  rule  apply  with  equal  force  to  ao  action  like  the 
present  It  is  against  the  policy  of  the  law,  that  the  same  questions 
should  be  litigated  between  the  same  parties  iu  successive  suits.  At  the 
time  this  action  was  commenced,  the  replevin  suit,  wliicb  is  alleged  to 
be  malicious  and  without  probable  cause,  was  pending ;  and  a  majoritj- 
of  the  court  is  of  opinion  that,  if  the  plaintiffs  can  under  any  ciixjum- 
stances  maintain  an  action  of  this  nature,  this  fact  is  decisive  i^ainst 
thb  action.    Johnson  v.  Shove.'  deceptions  overruled} 


PECHELL  AND  Others  v.  WATSON  and  ROGERS. 
Im  the  Excueqoek,  Mat  29,  1641. 

\IUported  in  8  Jtfwimi  ^  lFe/.6y,  691.] 

Case.  The  Srst  count  of  the  declaration  stated,  that  the  defendant 
heretofore,  to  wit,  on  1st  January,  1838,  contriving  and  maliciously 
ioteuding  to  injure  the  plaintiffs,  and  to  put  them  to  great  vexation 
and  expense,  unlawfully,  maliciously,  and  without  reasonable  or  prob- 
able cause,  and  without  having  any  int>;rcst  in  the  Ruit  next  hereinafter 
mentioned,  did  advise  and  stir  up  one  Richard  Hearsey,  then  being 
a  pauper,  to  prosecute  an  action  of  trespass  agaiust  the  plaintiffs. 
And  the  now  plaintiffs  further  say,  that  by  and  through  such  advice 
and  stirring  up,  the  said  Richard  Hcarsey  did  in  fact,  without  reasonable 
or  probable  cause,  commence  and  prosecute  the  said  action  of  trespaes, 
and  that  such  proceedings  were  thereupon  had,  that  afterwards,  to 
wit,  on  &c.  [stating  a  judgment  of  nonsuit  against  the  plaintiff  Hear- 
sey,  and  a  suggestion  for  double  costs  to  the  defendants,  as  justices  of 
the  peace].  Whereby  the  now  plaintiffs  were  not  only  put  to  great 
trouble  and  vexation,  but  were  also  obliged  to  pay  a  large  sura,  to  wit, 
£600,  in  and  about  the  defence  of  the  said  action  ;  and  the  said  now 
plaintiffs,  by  reason  of  the  poverty  of  the  said  Richard  Hearsey,  have 
hitherto  been  unable  to  obtain  satisfaction  from  him  for  or  in  respect 
of  the  said  costs  so  adjudged  to  the  said  plaintiffs  in  the  said  suit,  &c. 

The  seconsi  count  stated,  that,  before  the  time  of  the  committing  of 
the  grievances  by  the  defendants  as  thereinafter  next  mentioned,  a  cer- 
tain other  action  of  trespass  had  been  commenced  in  the  Court  of  onr 
Lady  the  Queen,  &c.,  wherein  one  R.  Hearsey  was  plaintiff,  and  the  now 
plaintiffs  were  defendants;  tiiat  at  the  Ume  of  the  conunitting  the  said 

I  8  Gmy,  498. 

'  "  For  rodidoiiBl;  proseonting  a  good  oanse  of  action  in  the  manner  provided  by 
law,  for  the  parpMs  of  recDvering  damages  therein,  there  is  no  remedy,  becanae  there 
b  no  wrong."  Per  Fisld,  J.,  in  Johiumi  v.  B«ed,  IM  Mob.  421,  4S3.  Se«  also  Hay 
w.  duldresa,  2  Tenn.  Cb.  442.  —En. 
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grievances,  &c.,  tlie  said  lart-roentionetl  action  vas  depending  in  Uii 
said  court ;  yet  the  now  defendanta,  vrongfalljt  unjustly,  and  mali- 
ciously contriving  and  intending  to  injure  the  now  plaintifl^,  and  to 
vex,  hiirasB,  and  inipoTeri&h  them,  and  to  subject  tbem  to  great  aod 
heavy  costs  and  expenses,  wrongfully,  unjustly,  malicionaly,  and  nn> 
lawfnlly  upheld  and  maintained  the  said  lastr-mentioiied  action  on  the 
part  and  behalf  of  the  said  Richard  Hearsey,  the  plaintiff  therein, 
against  the  now  plaintiffs,  so  being  defendants  therein  as  aforesaid  j 
by  reason  of  the  committing  of  which  said  last-mentioned  grierancea, 
the  now  plaintiffs  have  been  greatly  injured,  and  have  been  obliged  to 
pay  divers  large  sums  of  money,  amounting  &c.,  in  or  about  their 
defence  of  the  said  action  ;  and  which  said  moneys  have  become  and 
are  wholly  lost  to  the  plaintiffs.' 

Plea,  Not  guilty. 

A  general  verdict  was  given  for  the  plaintiff  on  the  whole  declaratioo. 

In  Michaelmas  term,  Bompas,  Serjt.,  for  the  defendant  Watson, 
moved  for  a  rule  to  show  cause  why  the  judgment  on  the  verdict 
found  for  the  plaintiffs  should  not  be  arreBt«d.  —  The  first  count 
of  the  declaration  is  bad  in  Bubstance.  A  has  no  right  of  action 
against  B,  because  B  has  sued  A  without  reasonable  and  probable 
CBUBe ;  therefore  also  A  has  no  right  of  action  against  a  party  wbo 
has  instigated  and  stirred  up  B  bo  to  sue  A.  The  maintenance  of 
another,  where  no  suit  is  actually  pending,  has  been  held  not  to  be 
actJonable,  although  it  may  be  indictable.*  Neither  does  the  coast 
allege  that  the  defendants  knew  that  Hearsey  was  a  pauper.  It  it, 
indeed,  alleged  that  they  maliciouBly  instigated  him  to  commence  the 
action;  but  the  word  "maliciously"  means  only  from  indirect  and 
improper  motives,  and  does  not  imply  personal  malice  to  the  plaintifb. 
But,  inasmuch  as  the  pauper  himself  would  not  be  liable  to  an  action, 
so  neither  can  the  party  who  advised  or  instigated  him,  nnless, 
indeed,  where  the  circumataQces  amount  to  a  conspiracy. 

The  court  expressed  their  opinion  that  the  first  count  was  good,  bn 
granted  a  rule  on  the  other  points.* 

>  The  atatement  ot  th«  ctmnU  ii  nbridged.  —  Ed. 

*  Vin,  Abr.  M»intenance  (T.  3). 

*  Ths  role  «u  iiltimntel;  diichnrged,  «o  that  the  second  eonnt  iIm  was  saituntd 
h;  the  fourt.  In  HcconUnce  with  the  deeuion  on  this  count  are  BradUugh  v.  Krvde- 
gate,  n  Q.  B.  D.  1  1  Qoodjear  Co.  t>.  White,  S  N.  J.  L.  J.IGO.  Coai;ttn  H<!tn)p(ilitu 
Co,  B.  Pooley,  10  App.  Ca*  210,  21?-218.  —  Ed. 
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THOMAS  FLIGHT  v.  LEMAN. 
In  tub  Qdeem's  Bbhch,  Joke  9,  1848, 

[Reporltd  in  4  Quttn'i  Brnci  Rqntrtt,  BBS.] 

Casb.  The  Becond  count  of  the  declaration  alleged  that  the  defendant 
heretofore,  to  nit  1st  JAnuary,  1838,  and  on  divera  &c.  between  that  day 
and  22d  November,  1838,  contriving  and  malicionaly  intending  to  injure, 
harass  and  damnify  plaintiff,  and  to  put  him  to  great  vexation,  unlaw- 
fully and  maliciously  did  advise,  procure,  instigate  and  stir  up  John 
Thomas  to  commence  and  prosecute  an  action  of  trespass  on  the  case 
in  the  conrt  &c,  (Queen's  Bench)  against  the  now  plaintiff;  that  by  and 
through  snch  advice,  procurement,  instigation  and  stirring-up,  John 
Thomas  did  in  faxX  afterwards,  to  wit  4th  January,  1888,  commence 
and  prosecute  the  last-mentioned  action.  The  present  declaration  then 
set  out  three  counts  of  a  declaration  in  case  at  the  suit  of  John  Thomas 
against  the  defendant,  averment  of  a  trial  at  niai  priua  at  Dorches- 
ter, on  18th  July,  1836,  and  that  the  defendant  was  then  and  there 
acquitted  of  the  premises  mentioned  to  be  charged  against  him  by 
John  Thomas.  And  thereupon  afterwards,  to  wit  22d  November, 
1838,  it  was  considered,  in  and  by  the  said  court  &c.,  amongst  other 
things,  that  the  said  John  Thomas  be  in  mercy  for  his  false  claim 
against  the  now  plaintiff  defendant  in  the  said  last-mentioned  action 
as  aforesud.  Whereby  the  now  plaintiff  was  not  only  put  to  great 
trouble  and  vexation,  but  was  also  obliged  to  pay,  and  did  in  fact  pay, 
a  lai^e  &c.,  to  wit  £800,  In  and  about  the  defence  of  the  said  action. 

The  defendant  pleaded,  in  effect,  that  the  advice  given  by  him  was 
givui  in  the  character  of  an  attorney. 

B«plication  Ae  injuria. 

Special  demurrer.    Joinder. 

Sir  W.  W.  FoOett,  Solicitor-General,  for  the  defendant 

£ar»tow,  contra.* 

Lord  Denuan,  C.  J.  The  case  of  Pechell  c.  Watson  proceeded  on 
ttie  principle  that  to  maintain  an  action  already  commenced  was  nnlaw- 
ftiL  That  is  not  here  charged ;  and  therefore  the  count  ought  to  show 
the  ingredients  which  make  the  instigation  to  a  suit  actionable.  The 
plaintiff  has  not  done  this;  for,  beyond  all  doubt,  the  absence  of 
reasonable  or  probable  cause  is  one  such  ingredient,  in  the  absence 
of  which  it  does  not  appear  that  the  plaintiff  has  been  unlawfully 
disturbed. 

Pattesok,  J.  I  think  this  declaration  is  bad,  for  the  reason  already 
given.  The  case  is  anal<^ous  to  that  of  a  complaint  of  malicious 
prosecution  or  arrest;  and  here,  as  there,  the  want  of  reasonable 
or  probable  cause  oaght  to  be  alleged. 

1  The  ftTennenti  of  tba  court  tn  iliTuIged  and  the  ugnmsiitB  of  coddmI  are  omitttd, 
—  Ed. 
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Williams,  J.  The  avermeDts  in  this  declaration  might  be  Bastaiiied 
by  proof  that  the  defendant,  not  being  an  attorney,  had  held  a  codtct- 
eation  with  Thomas,  and  had  said,  "  If  jour  atory  U  coirect,  you  might 
sue  Flight."  No  action  could  1>e  maintaiaed  on  that,  niiless  it  furUicr 
appeared  that  the  now  defendant  knew  that  there  was  no  right  to  sue 
the  DOW  platnt^Sl 

CoLERiDOK,  J.  It  is  not  asserted  here  that  the  suit  maintained  was 
witliout  reasonable  or  probable  cause :  there  are  only  general  words, 
imputing  an  instigation  and  a  stirring-up.  There  sbonid  be  added  U 
these,  in  strict  analogy  with  acUons  for  malicious  prosecution  or  airest, 
as  my  Brother  Patteson  has  pointed  out,  an  averment  of  want  of 
reasonable  or  probable  cause :  and  without  such  averment  this  deckri' 
tion  shows  no  right  of  action.  Judgment /or  defendant.^ 

t  Finz  V.  Nicholla,  2  C.  B.  GOl,  5H{>embU);  Orore  v.  BrandenbniK  7  BluU.tll 

"PeolieU  F.  WattoQ  caue  to  \k  considered  m  Flight  v.  Lemau.  Its  antbontj  to 
recognized,  bat  the  latter  cose  wu  decided  aguiist  the  plaintifr,  trho  sued  for  nuiii- 
tenance,  on  the  ground,  I  own  I  should  have  thought  the  imrrow  ground,  tbattoiMti- 
gste  a  salt  was  not  maintonance,  though  to  eapport  on«  ab«adj  inttituted  waa."  Ar 
CoLBBiDoa,  0.  J.,  in  Bradlaagh  v.  Newdepte,  11 Q.  B.  D.  1, 8.  —  Ed. 
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SECTION  VI. 

Malicious  Abuse  of  Process. 

GRAINGER  v.   HILL  Aim  AmymsR. 

In  Tax  COMHOK  FlEAA,   jAlfUABT  20,   1838. 

IStporlai  in  4  Bin^m,  New  Cam,  213.] 

TiKDAL,  C.  J.'  Thia  IB  a  special  action  oa  the  case,  in  which  the  . 
plaintiff  declares  that  he  was  the  master  and  owner  of  a  vessel  which, 
in  September,  1886,  he  mortgaged  to  the  defendant  for  the  sum  of  £80, 
with  a  covenant  for  repayment  in  September,  1837,  and  nnder  a  stipnla- 
tion  that,  in  the  mean  time,  the  plaintiff  should  retain  the  command  of 
the  vessel,  and  prosecute  voyages  therein  for  his  own  profit ;  that  the 
defendants,  in  order  to  compel  the  plaintiff  through  durese  to  give  np 
the  register  of  the  vessel,  withont  which  he  could  not  go  to  sea  before 
the  money  lent  on  mortgage  became  due,  threatened  to  arrest  him  for 
the  same  unless  he  immediately  paid  the  amount ;  that,  upon  the 
plaintiff  refusing  to  pay  it,  the  defendants,  knowing  he  could  not  pro- 
vide bail,  arr«ated  him  under  a  capias,  indorsed  to  levy  £95  17s.  6d., 
and  kept  him  imprisoned,  until,  by  duress,  he  was  compelled  to  give  np 
the  register,  which  the  defendants  then  unlawfully  detained  ;  by  means 
whereof  tlic  plaiutilT  lost  four  voyages  from  London  to  Caen.  There  ia 
also  a  count  in  trover  for  the  register.  The  defendants  pleaded  the 
general  iaaue ;  and,  after  a  verdict  for  the  plaintiff,  the  case  comes 
before  ns  on  a  double  groimd,  under  an  application  for  a  nonsuit,  and 
in  arrest  of  judgment. 

The  second  ground  ui^ed  for  a  nonsuit  is,  that  there  was  no  proof  of 
the  suit  commenced  by  the  defendants  having  been  terminated.  But 
the  answer  to  this,  and  to  the  objection  ui^ed  in  arrest  of  judgment, 
namely,  the  omission  to  allege  want  of  reasonable  and  probable  cause 
for  the  dcifendanta'  proceeding,  is  the  same,  —  that  this  is  an  action  for 
abusing  the  process  of  the  law,  by  applying  it  to  extort  property  from 
the  plaintiff,  and  not  an  action  for  a  malicious  arrest  or  malicious  prose- 
cution, in  order  to  support  which  action  tiie  termination  of  the  previona 
proceeding  must  be  proved,  and  the  absence  of  reasonable  and  probable 
cause  he  alleged  as  well  as  proved.  In  the  case  of  a  malicious  arrest, 
the  shenff  at  least  is  instructed  to  pursue  the  exigency  of  the  writ; 
here  the  directions  given,  to  compel  the  plaintiff  to  yield  np  the  register, 
were  no  part  of  the  duty  enjoined  by  the  writ  If  the  course  pursued 
by  the  defendants  is  such  that  there  is  no  precedent  of  a  similar  trana* 
action,  the  plaintiff's  remedy  is  by  an  action  on  the  case,  applicable  to 

■  Onlf  the  opinion  of  tha  learned  Chief  Jiutice  upon  the  point  of  ^buae  of  l^al 
process  it  given.  —  £n. 
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auch  Detv  and  special  oiicumstaDces ;  and  his  complaint  being  that  the 
process  of  the  law  has  been  abused,  to  effect  an  object  not  within  the 
scope  of  the  process,  It  is  immaterial  whether  the  suit  which  that  pn>- 
cess  commenced  has  been  determined  or  not,  or  whether  or  not  it  WM 
founded  on  reasonable  and  probable  cause.^ 

1  Hejwood  c.  Collinge,  9  A.  &  E.  SS8;  Wicker  e.  Hotchkigii,  69  III.  110  <KmN<);  £007 
V.  Ginnan,  24  III.  Ap.  St  (KmUe);  Whitcwll  v.  Stndr,  3T  Ind.  Ap.  «X9  [ttmhUy,  Pi^  v. 
Cuibing,  3SHe.  ei3;  Vfooiv.  GiVTea,  lU  Uua.  ZSE;  While  c.  Apale;  Co.,  ISlHra.at; 
While  D.ApiUy  Co.,  IS4  Hua.  ST;  Pixie;  d.  Seed,  H  Hiaa.  80(iei>iWr!);  Rossiler  r.  Hino. 
Co.,  ST  UiniL  296;  Bebinpr  r.  Sweet,  6  Hdh,  ITS;  Baflalo  Co.  «.  Erereit,  30  Hnn,  HI 
(hbAji);  Hmztrd  t.  Harding,  SJ  How.  Pr.  SSS;  Prough  v.  Entriken,  II  Pa.  81;  UaTtr  t. 
Walter,  61  Pa.  38Sj  Lascon  «.  CbairDnx,  IS  B.  I.  UT  Accord. 

In  W»od  V.  Gravea,  rupra,  Ai.lek,  J.,  aaid,  p.  S64  :  "Thers  is  no  doubt  that  u 
actdou  lies  for  the  m&licioiu  abuse  of  lavfal  process,  dvO  or  criminal.  It  b  to  Ic 
Bssomed,  in  auch  ■  case,  that  the  pnKeas  was  lawfoLlj  iasDsd  for  a  jnst  cause,  and  it 
valid  in  form,  and  that  the  anedt  or  other  proceeding  npon  the  prooaaa  was  joitifiaUt 
•nd  propar  in  its  inceptbn.  Ferhapa  the  most  frequent  form  of  sach  abase  is  b; 
working  upon  the  fears  of  the  person  onder  arrest  for  the  purpose  of  extorting  mane]' 
or  other  property,  or  of  compelling  him  to  sign  some  paper,  to  give  up  some  claim,  « 
to  do  some  other  act,  in  accordance  with  the  wiahet  of  those  who  have  control  oF  the 
ptosecntiou.  The  leading  case  npon  this  subject  is  Orsinger  v.  Hill,  t  Biog.  N.  C.  211 
where  the  oviMr  of  a  Teasel  was  arrested  nn  civil  process,  and  the  officer,  acting  ondrr 
the  directions  of  the  plaiutifiii  in  the  suit,  used  the  process  to  compel  the  defendut 
therein  to  give  up  bis  ship's  register,  to  which  tbey  had  no  right  He  was  held  en- 
titled to  recover  damages,  not  for  malicioosl;  putting  the  process  in  force,  bat  for 
maliciouslj'  abusing  it,  to  effect  so  abject  not  within  its  proper  scope." 

InHayer  e.  Wsdter,  tuipra,  Shauwood,  J., said:  "There  is  a  distinction  hetwfsa 
»  nialicious  use  and  a  malicious  abuse  of  l^al  process.  An  sbnae  is  where  the  party 
employs  it  for  some  unlswful  object,  not  the  pui-pose  which  it  is  intended  by  the  !■■ 
to  effect ;  in  other  words,  a  perrersion  of  it.  Thus,  if  a  man  is  arrested,  or  bis  goedl 
seized  in  order  to  eitort  money  from  him,  erea  though  it  be  to  pay  a  just  claim  other 
than  that  in  suit,  or  to  compel  him  to  give  up  poaseHSton  of  ■  deed  or  other  thing  of 
TBlue,  not  the  l^al  object  of  the  process,  it  is  settled  that  in  an  action  for  such  maU- 
cions  abase  it  is  not  necessary  to  prove  thst  the  action  in  which  the  process  isaoed  bat 
been  determined,  or  to  aver  that  it  was  sued  out  without  reasonable  or  ptobabk 
caose  ;  Grainger  d.  Hill,  i  Bing.  K.  C.  212.  It  i<  evident  tbs.t  when  such  a  wrong  hsi 
been  perpetrated,  it  is  entirely  immaterial  whether  the  proceeding  itself  was  baseless  or 
otherwise.     We  know  that  the  law  is  good,  but  only  if  a  man  use  it  lawfully. 

"  On  the  other  hand,  legal  process,  civil  or  criminsl,  may  be  maliciously  nsed  so  at  tv 
give  rise  to  a  cause  of  action  where  no  object  is  contemplated  to  be  gained  by  it  other 
than  its  proper  effect  and  eiecution.  As  every  mau  has  a  It^^al  power  to  proeecuts  his 
claims  In  a  court  of  law  and  justice,  no  matter  by  what  motives  of  malice  he  may  be 
actuated  in  doing  so,  it  is  necessary  in  this  class  of  cases  to  aver  and  prove  that  he  bss 
acted  Dot  only  mslicionsly,  but  without  reasonable  or  probable  cause.  It  is  cltarlj 
settled  also,  thst  the  proceeding  must  be  determined  finally  before  any  action  lies  for 
the  injury  ;  because,  as  it  is  said  in  Arundell  v.  Tregono,  Yelv.  117,  the  plaintiff  will 
clear  himself  too  soon,  viz.,  before  the  fact  tried,  which  will  he  inconvenient ;  bolder 
the  two  determinations  might  be  contrary  and  inconsistent." 

To  proceed  aafairty  and  oppressively  but  withoat  seeking  to  comppi  another  to  do  wbal 
he  is  not  obliged  to  do,  a.  g.  to  enter  up  judgment  on  a  note  sfter  10  r.  m.  and  to  brii^  im- 
mediate execution,  is  not  a  ground  of  action  according  to  Doctor  e|EJedel,  SS  Wb.  liS. 
But  see  dissenting  opinion  of  Harsball,  J. 
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TAMBLTN  and  Anotheb  v.  JOHNSTON". 

CiBCCiT  CouBT  OF  ApFBiLB,  Uhitbd  States,  Notbhbeb  2,  1903. 

[ISa  Federal  Seporltr,  HT.] 

Before  Sanbobn,  Thateb  and  Van  Detamteb,  Circuit  Judges. 

Thayer,  Circuit  Judge.'  The  gist  of  the  complaint  is  that  the  de- 
fendants below,  who  are  the  plaintiffs  in  error  here,  well  knowing  that 
the  plaintiff  below  was  only  indebted  to  them  in  the  snm  of  $1,974.11, 
commenced  an  action  against  him  by  attachment  in  a  foreign  jnria- 
diotion,  charging  the  indebtedness  to  be  96,100,  and  causing  a  levy  to 
be  made  on  property  of  the  plaintiff  then  in  transit  which  was  of  the 
value  of  $6,600,  and  that  they  did  so  "  wrongfully,  wantonly,  and  ma- 
liciously," for  the  purpose  of  injuring  the  plaintiff  In  his  good  name 
and  credit.  We  entertain  no  doubt  that  the  complaint  discloses  a 
legal  wrong,  for  which  an  action  will  He.  According  to  the  great 
weight  of  authority  and  reason,  no  action  will  generally  lie  for  the 
institution  and  prosecution  of  a  civil  suit,  even  if  it  is  brought  and 
prosecuted  maliciously  and  without  any  probable  cause.  In  such  oases 
the  liability  of  the  plaintiff  for  the  costs  which  he  thereby  incurs  is 
deemed  a  sufficient  penalty  for  the  wrong.  But  when  the  plaintiff 
who  brings  such  an  action,  procures  the  arrest  of  the  defendant  orthe 
seizure  of  his  property,  under  a  writ  of  attachment,  and  thereby  in- 
flicts special  damages,  such  as  do  not  ordinarily  result  from  the  insti- 
tution of  a  civil  suit,  a  wrong  is  committed,  ou  account  of  which  the 
law  will  afford  redreas  in  an  action  on  the  case.  So,  when  a  plaintiff, 
having  a  legitimate  demand  i^ainst  a  defendant  for  a  small  amount, 
sues  him  for  a  sum  largely  in  excess  of  what  he  knows  to  be  justly 
due,  and  causes  an  attachment  to  be  levied  on  property  of  the  defend- 
ant of  great  value,  to  secure  such  excessive  demand,  and  does  so  ma- 
liciously, with  intent  to  injure  the  defendant,  rather  than  to  collect 
what  is  justly  due,  a  wrong  is  committed,  of  which  the  courts  will 
take  cognizance.  The  law  to  this  effect  is  comparatively  well  settled, 
and  it  commends  itself  to  our  judgment  as  reasonable  and  just.'  Aus- 
tin V.  Debnan  ;  •  Savage  v.  Brewer ;  *  Zinn  u.  Eice  ;  •  Brand  v.  Hinch- 
nian;'  Mayer  v.  Walter;'  Wetmore  v.  Mellinger  et  al.;'  Potts  v. 
Imlay;*  Bitz  ».  Meyer;"  Marx  v.  Strauss  (Ala.);"  Stiff  v.  Fisher 
(Tex.  Sup.) ; "  Soovill  v.  Glasner." 

1  Only  I  portioD  of  th*  opiniaa  la  giTaa.  —  Ed. 

■  Mitla  V.  Lawrence,  217  III.  4M;  Somman.  Wilt,  4  S.  &  S.  19  JcCfnl.  —  Ed. 
Savage  v.  Bnircr,  16  Pick.  4e3;  Paul  a.  Fargo,  81  K.  Y.  Ap.  Div.  9. 

•  3  Bam.  &  Crtaaw.  143.  •  IS  Pick.  4M,  38  Am.  Dec.  SSS. 
«  lU  Haas.  1,  ST  K.  K.  7TS,  12  L.  B.  A.  3SS. 

■  68  Mich.  »gO,  3S  y.  W.  684, 13  Am.  S(.  Rep.  Ml. 

t  64  Pa.  283.  •  S4  Iowa,  741,  IS  K.  W.  870,  69  Am.  Rep.  4efi. 

•  1  N.  J.  U<r,  330,  334,  T  Am.  Deo.  803.  U  40  H.  J.  Uw,  2sa,  39  Am.  Rep.  233. 
"  e  South.  81S,  820.                             U  SI  S.  W.  S7T.  "  79  Uo.  449,  460. 
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SECTION  VIL 

Unauthorized  Action  in  the  Name  of  Another. 

JAMES  BOND  p.  JOSEPH  CHAPIN. 

Im  the  SnPREiu  Judicial  Coukt,  Massachcseits,  Septeiibkb,  ISU. 

[Rtpoiied  in  8  Mttcal/,  31.] 

HuBSARD,  J.'  In  the  present  suit,  which  is  an  action  on  the  case 
against  the  defendant  for  proaecutiag  a  suit  in  the  name  of  Tbomas 
Bond  against  the  plaintiff,  the  plaintiff  avers,  in  bis  declaration,  (whicb 
accompanies  the  exceptions,)  that  the  defendant,  without  autliorit; 
from  said  Thomas,  and  having  do  reasonable  ground  for  beliuving  that 
anything  was  due  from  the  plaintiff  to  him,  attached  the  plaiiitifs 
property,  and  prosecuted  said  suit  against  him,  from  Novemlier  term, 
1840,  to  Noveml>er  term,  1841,  when  he  became  nonsuit ;  and  evidence 
was  offered  tending  to  prove  these  allegations.  The  instmctiona  to 
the  jury  were,  that  "  the  plaintiff  must  prove  the  former  action  to  hace 
been  commenced  and  prosecuted  maliciously,  that  is  to  say,  with  sodk 
improper  motive,  or  without  due  care  to  ascertain  his  rights,  as  well  as 
without  authority,  and  without  probable  cause."  The  error  complained 
of  may  have  arisen  ^m  not  distinguishing,  during  the  trial,  bietween 
an  action  on  the  case  for  malicious  prosecution,  and  an  action  on  ti)e 
case  for  prosecuting  a  suit  in  the  name  of  a  third  person,  without 
authority,  by  reason  of  which  the  defendant  sustains  injury. 

In  a  suit  for  malicioas  prosecution,  the  gist  of  the  actioD  is  malice; 
but  there  must  also  exist  the  want  of  probable  cause.  And  witboot 
the  proof  of  both  facts,  the  action  cannot  be  maint^ned,  tbongh  the 
existence  of  malice  may  often  be  inferred  from  the  want  of  probable 
cause.  But  in  an  action  on  the  case  for  damages  for  prosecuting  a  suit 
against  the  plaintiff  without  authority,  in  the  name  of  a  tbird  persoo, 
the  gist  of  the  action  is  not  a  want  of  probable  cause,  —  for  there  mij 
be  a  good  cause  of  action,  — but  for  the  improper  litierty  of  using  tbc 
name  of  another  person  in  prosecuting  a  suit,  by  which  the  defendant 
In  the  action  is  injured.  Nor  is  the  proof  of  malice  esseDtial  to  Uie 
maintenance  of  such  action.  If  the  party  supposes  he  has  auUiority 
to  oommence  a  suit,  when  in  fact  he  has  none,  and  the  nominal  plaintilf 
does  not  adopt  it,  the  action  fails  for  went  of  such  authority.  In  sudi 
case,  though  the  party  supposed  he  had  authority,  and  acted  upon  that 
supposition,  without  malice,  still  if  the  defendant  suffers  injury  by 
reason  of  the  prosecution  of  the  unauthorized  suit  against  him,  be  mar 
maintain  an  action  for  the  actual  damages  sustained  by  him,  in  the  loss 

Onlj  the  ojqnioD  of  the  conit  ii  fiven.  —  £d. 
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of  lime,  and  for  money  paid  to  procnre  the  discontiaaaDce  of  the  salt, 
bat  DOtbing  more.  Where,  however,  in  additioii  to  a  want  of  aathority, 
the  suit  oommenced  was  altogether  groundleBS,  and  was  prosecuted 
with  malidoos  motives  —  which  may  be  inferred  irom  there  existing  no 
right  of  action,  as  well  as  proved  in  other  ways — then,  in  addition  to 
the  actaal  loss  of  time  and  money,  the  party  may  recover  damages  for 
the  injury  Inflicted  on  his  feelings  and  reputatioti. 

In  this  case,  the  learned  Judge  having  iostrncted  the  jury  that  a  want 
of  probable  cause  and  malice  must  concur  with  the  want  of  authority 
to  commence  the  suit  in  the  name  of  a  third  person,  to  enable  the  plain- 
tiff to  maintain  the  action,  we  think  there  was  error  in  the  instroction, 
and  that  though  the  damages  might  be  enhanced  by  showing  malice 
and  a  want  of  probable  cause,  yet  that  the  proof  of  them  is  not  essential 
to  the  maintenance  of  the  action.  New  trial  granted.^ 

;  1  BolL  Ab.  101,  pL  1,  B.  0.;  HoOida;  v.  atsriing,  tt 


620  BOBERSON   V.   EOCHEBTEE  POLDIHG  BOX  COMPACT. 

CHAPTER  V.' 
WHETHEE  THERE  18  A  EIGHT  TO  PEIVACT. 

ROBERSON  V.  ROCHESTER  FOLDINO  BOX  COMPAITY. 
IftOa.    m  NiiB  York,  58S.1 

Pabker,  C.  J.  The  Appellate  DivisioD  *  has  certified  that  the  fol- 
lowing questions  of  law  have  arisen  in  this  case,  and  ought  to  be  re- 
viewed by  this  court :  1.  Does  the  complaint  herein  state  a  cause  of 
action  at  law  against  the  defendants  or  either  of  them  ?  2.  Does  the 
complaint  herein  state  a  cause  of  action  in  equity  against  the  defend- 
ants or  either  of  them  ?  These  questions  are  presented  by  a  demurrer 
to  the  complaint,  which  is  put  upon  the  ground  that  the  complaint 
does  not  state  facts  sufG.cient  to  constitute  a  caose  of  action. 

As  a  demurrer  admits  not  only  those  facts  which  are  expressly  al- 
leged in  the  complaint,  but  everything  which  can  be  implied  by  fair 
and  reasonable  intendment  from  its  allegations  (Marie  v.  Garrison,  83 
N.  Y.  14,  23),  we  are  to  inquire  whether  the  complaint,  regarded  from 
the  standpoint  of  this  rule,  can  be  said  to  show  any  right  to  relief 
either  in  law  or  in  equity. 

The  complaint  alleges  that  the  Franklin  MiUs  Co.,  one  of  the  de- 
fendants, was  engaged  in  a  general  milling  business  and  in  the  man- 
ufacture and  sale  of  flour ;  that  before  the  commencement  of  the 
action,  without  the  knowledge  or  consent  of  plaintiff,  defendants,  knoir- 
ing  that  they  had  no  right  or  authority  so  to  do,  had  obtained,  made, 
printed,  sold,  and  circulated  about  25,000  lithographic  prints,  photo- 
graphs and  likenesses  of  plaintiff,  made  in  a  manner  particularly  Ht 
up  in  the  complaint ;  that  upon  the  paper  upon  which  the  libenessei 
were  printed  and  above  the  portrait  there  were  printed,  in  lat^e,  plain 
letters,  the  words,  "Flour  of  the  Family,"  and  below  the  portrait  in 
large  capital  letters,  "  Franklin  Mills  Flour,"  and  in  the  lower  right- 
hand  corner  in  smaller  capital  letters,  "Rochester  Folding  Box  Co, 
Rochester,  N.  Y."}  that  upon  the  same  sheet  were  other  advertise- 
ments of  the  flour  of  the  Franklin  Mills  Co. ;  that  those  25,000  like- 
nesses of  the  plaintiff  thus  ornamented  have  been  conspicuously 
posted  and  displayed  in  stores,  warehouses,  saloons,  and  other  public 
places  ;  tbat  they  have  been  recognized  by  friends  of  the  plaintifi  and 
other  people,  with  the  result  that  plaintiff  has  been  greatly  humiliate 
by  the  scoffs  and  jeers  of  persons  who  have  recognized  her  face  and 
picture  on  this  advertisement  and  her  good  name  has  been  attacked, 


BIO. 

After  pif^e  61B  the  chanf^  in  tbi>  Tolumc  from  the  wcond  edition  wen  mosttr  madr  br 
theeditorof  Vol.a.— J.  8.] 

»  Argumenla  omitted.  — Ed. 

■  The  deciiion  of  the  Appellate  DiTtiion,  overraling  damnrrer  to  eompluot,  a  Rpmtcd 
In  H  App.  DiT.  30.— £d. 
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caiuing  her  great  distMss  and  suffering  both  in  body  and  mind;  that 
she  was  made  sick  and  suffered  a  severe  nervous  shock,  was  confined 
to  her  bed  and  compelled  to  employ  a  physician,  because  of  these 
facts;  that  defendants  had  continued  to  print,  make,  use,  sell,  and  cir- 
culate the  said  lithographs,  and  that  by  reason  of  the  foregoing  facts 
plaintiff  had  suffered  damages  in  the  sum  of  015,000.  The  complaint 
prays  that  defendants  be  enjoined  from  making,  printing,  publishing, 
circulating,  or  using  in  any  manner  any  likenesses  of  plaintiff  in  any 
form  whatever,  for  further  relief  (which  it  is  not  necessary  to  consider 
here)  and  for  damages. 

It  will  be  observed  that  there  is  no  complaint  made  that  plaintiff 
was  libelled  by  this  publication  of  her  portrait.  The  likeness  is  said 
to  be  a  very  good  one,  and  one  that  her  friends  and  acquaintances 
were  able  to  recognize ;  indeed,  her  grievance  is  that  a  good  portrait 
of  her,  and,  therefore,  one  eaaily  recognized,  has  been  used  to  attract 
attention  toward  the  paper  upon  which  defendant  mill  company's  ad- 
vertisements appear.  Such  publicity,  which  some  find  agreeable,  is  to 
plaintiff  very  distasteful,  and  thus,  because  of  defendants'  impertinence 
in  using  ber  picture  without  her  consent  for  their  own  business  pur- 
poses, she  has  been  caused  to  suffer  mental  distress  where  others 
would  have  appreciated  the  compliment  to  their  beauty  implied  in  the 
selection  of  t^e  picture  for  such  purposes ;  but  as  it  is  distastefal  to 
Iter,  she  seeks  the  aid  of  the  courts  to  enjoin  a  further  circulatioti  of 
the  lithographic  prints  containing  her  portrait  made  as  alleged  in  the 
complaint,  and  as  an  incident  thereto,  to  reimburse  her  for  the  dam- 
ages to  her  feelings,  which  the  complaint  fixes  at  the  sum  of  816,000. 

There  is  no  precedent  for  such  an  action  to  be  found  in  the  decisions 
of  this  court ;  indeed,  the  learned  judge  who  wrote  the  very  able  and 
interesting  opinion  in  the  Appellate  Division  said,  while  upon  the 
threshold  of  the  discussion  of  the  question :  "  It  may  be  said  in  the 
first  place  that  the  theory  upon  which  this  action  is  predicated  is  new, 
at  least  in  instance  if  not  in  principle,  and  that  few  precedents  can  be 
found  to  sustain  the  claim  made  by  the  plaintiff,  if  indeed  it  can  be 
said  that  there  are  any  authoritetive  cases  establishing  her  right  to 
recover  in  this  action."  Nevertheless,  that  court  reached  the  conclu- 
sion that  plaintiff  had  a  good  cause  of  action  against  defendants,  in 
that  defendants  had  invaded  what  is  called  a  "  right  of  privacy  "  —  in 
other  words,  the  right  to  be  let  alone.  Mention  of  such  a  right  is  not 
to  be  found  in  Blackstone,  Kent,  or  any  other  of  the  great  commenta^ 
tors  upon  the  law,  nor  so  far  as  the  learning  of  counsel  or  the  courts 
in  this  case  have  been  able  to  discover,  does  its  existence  seem  to  have 
been  asserted  prior  to  about  the  year  1890,  when  it  was  presented  with 
attractiveness  and  no  inconsiderable  ability  in  the  Harvard  Law  Re- 
view (Vol.  IV,  page  193)  in  an  article  entitled  "  The  Bight  of  Privacy." 

The  so-called  right  of  privacy  is,  as  the  phrase  su^ests,  founded 
upon  the  claim  that  a  man  has  the  right  to  pass  through  this  world, 
if  he  wills,  without  having  his  picture  published,  his  business  enter- 
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prises  disonaswl^  his  suooesaful  experimeats  written  ap  foi  the  benefit 
of  others,  or  bis  eccentricities  commented  apon  either  in  buidbilU, 
ciicnlaia,  catalogues,  periodicals,  or  newspapers,  and,  necessarily,  that 
the  things  which  may  not  be  written  and  published  of  him  must  not  be 
spoken  of  him  by  his  neighbors,  whether  the  comment  be  favorable  or 
otherwise.  While  most  persona  would  much  prefer  to  have  a  good 
likeness  of  themselves  appear  in  a  responaiUe  periodical  oi  leading 
newspaper  rather  than  upon  an  advertiBing  card  or  sheet,  the  docttiw 
which  the  courts  are  asked  to  create  for  this  case  wonld  apply  as  well 
to  the  one  publication  as  to  the  other,  for  the  principle  which  a  ooort 
of  equity  is  asked  to  assert  in  support  of  a  teoovery  iit  tbifl  action  ii 
that  the  right  of  privacy  exists  and  is  enforceaUe  in  equity,  and  that 
the  publication  of  that  which  purports  to  be  a  portrait  of  another  pe^ 
eon,  even  if  obtained  upon  the  street  b;  an  impertinent  individnal 
with  a  camera,  will  be  restrained  in  equity,  on  the  ground  that  an 
individual  has  the  right  to  prevent  his  features  from  becoming  known 
to  tliose  outside  of  his  cirole  of  friends  and  acquaintances. 

If  such  a  principle  be  incorporated  into  the  body  of  Uie  law  through 
the  instrumentality  of  a  court  of  equity,  the  attempts  to  logicaUj 
apply  the  principle  will  necessarily  result,  not  only  in  a  vast  amonnt 
of  litigation,  but  in  htigation  bordering  upon  the  absurd,  for  the  ri^t 
of  privacy,  once  established  as  a  legal  doctrine,  cannot  be  confined  to 
the  restraint  of  the  publication  of  a  likeness,  but  must  necessarily  em- 
brace as  well  the  publication  of  a  word-picture,  a  comment  upon  one's 
looks,  conduct,  domestic  relations,  or  habits.  And  were  the  right  of 
privacy  once  legally  asserted,  it  would  necessarily  be  held  to  inclnde 
the  same  things  if  spokeu  instead  of  printed,  for  one,  as  well  as  the 
other,  invades  the  right  to  be  absolately  let  alone.  An  insult  would 
certainly  be  in  violation  of  such  a  rights  and  with  many  persons  wonld 
more  seriously  wound  the  feelings  than  would  the  publieation  of  their 
picture.  And  bo  we  might  add  to  the  list  of  things  that  are  spoken 
and  done  day  by  day  which  seriously  offend  the  sensibilities  of  good 
people,  to  which  the  principle  which  the  plaintiff  seeks  to  have  in- 
bedded  in  the  doctrine  of  the  law  would  seem  to  apply.  I  have  gone 
only  far  enough  to  barely  suggest  the  vast  field  of  litigation  which 
would  necessarily  be  opened  up  should  this  conrt  hold  that  privacy 
exists  as  a  legal  right  enforceable  in  equity  by  injunction,  and  by 
damages  where  they  seem  necessary  to  give  oMnplete  relieL 

!rhe  legislative  body  could  very  well  interfere  and  arbitrarily  pro- 
vide that  no  one  should  be  permitted  for  his  own  selfish  porpoee  to 
use  the  picture  or  the  name  of  another  for  advertising  purposes  witJ>- 
ont  his  consent.  In  such  event  no  embarrassment  would  result  to  the 
general  body  of  the  law,  f(»;  the  rule  would  be  applicable  only  to  oases 
provided  for  by  the  statute.  The  courts,  however,  being  without  aur 
thority  to  legislate,  are  required  to  decide  cases  upon  principle,  and 
so  are  nsoeasarily  embarrassed  by  precedents  created  by  an  extreme, 
and,  therefore,  unjustifiable  application  of  an  old  principle. 
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Tke  eoort  belov  properly  mi  Uiat  "  vbU^  it  m«j  befrae  Ithat  the 
faet  that  no  pteoedent  can  b^  fouad  to  sustain  an  action  in  an;  gmu 
oase  is  w^^t  evidence  that  a  principle  does  not  exist  npon  which 
the  right  may  be  ba^edi  it  is  not  the  rule  that  the  want  of  a  precedent 
is  a  sufficient  reason  fox  turning  the  plain  tifi  oat  of  eonrt,"  provided  — 
I  think  should  be  added  —  there  can  be  found  a  clear  and  uneqairooal 
principle  of  the  common  law  which  either  directly  or  mediatel}^  gor- 
etus  it  or  which  by  analogy  or  pari^  of  reasoning  ought  to  govern  it. 

It  is  undoubtedly  true  that  in  the  early  days  of  chancery  juris- 
diction  in  England  the  chancellors  were  aceoatomed  to  deliver  their 
judgments  without  regard  to  principles  or  precedents,  and  in  that  way 
the  process  of  building  up  the  system  of  equity  went  on,  the  chanoel* 
lot  disregarding  absolutely  many  established  principles  of  the  oom- 
mon  law,  "  In  no  other  way,"  says  Fomeroy,  "  could  the  system  of 
equity  inrisprudence  have  been  oommenoed  and  continued  so  as  to 
arrive  at  its  present  proportions."  (Pomeroy's  Eq.  Jnr.  seot.  48.)  In 
their  work  the  chancellors  were  guided  not  only  by  what  they  re- 
garded as  the  eternal  principles  of  absolute  right,  but  also  by  their 
individual  consciences ;  but  after  a  time  when  "  tbe  period  of  infancy 
was  passed  and  an  orderly  system  of  equitable  prinoiplee,  doctrines, 
and  rules  began  to  be  developed  out  of  the  increasing  mass  of  prece- 
dents, this  theory  of  a  pgrsonal  conscience  was  abandoned ;  and  '  the 
eonscience,'  which  is  an  element  of  the  equitable  jurisdictiou,  came 
to  be  regarded,  and  has  so  continued  to  the  present  day,  as  a  meta- 
phorical  term,  designating  tbe  common  standard  of  civil  right  and 
expediency  combined,  based  upon  general  principles  and  limited  by 
established  doctrines  to  which  the  court  appeals,  and  by  which  it  tests 
the  oondoct  and  rights  of  suitors  —  a  juridical  and  not  a  personal 
conscienoe."    (Pomeroy's  Eq.  Jnr.  sect.  57.) 

Ihe  importance  of  observing  the  spirit  of  this  rule  cannot  be  over- 
estimated, for,  while  justice  in  a  given  case  may  be  worked  oat  by  a 
decision  of  the  court  according  to  the  notions  of  right  which  govern 
the  individual  judge  or  body  of  judges  comprising  the  eourt,  the  mis- 
chief which  will  finally  result  may  be  almost  incalculable  under  aax 
system  which  makes  a  decision  in  one  oase  a  precedent  for  deoiaions  in 
all  fatnre  cases  which  are  akin  to  it  in  the  essential  facts. 

So  in  a  oase  like  the  one  before  us,  which  is  ooncededly  new  to  this 
court,  it  is  important  that  the  court  should  have  in  mind  the  effect 
upon  future  litigatloa  and  upon  the  development  of  the  law  which 
would  necessarily  result  from  a  step  so  far  outside  of  the  beaten  paths 
of  both  common  law  and  equity,  assuming  —  what  I  shall  attempt  to 
show  in  a  moment  —  that  the  right  of  privacy  as  a  legal  doctrine 
anforoeable  in  equity  has  not,  down  to  this  time,  been  established  by 
decisions. 

The  history  of  the  phrase  "  right  of  privacy  "  in  tbia  oonntry  seema 
tp  bave  begun  in  1890  in  a  clever  article  in  the  Harvard  Law  Review — 
already  referred  to  — <■  in  whiob  a  nomber  of  English  cases  were  ana- 
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Iy2ed,  and,  reasonisg  by  analogy,  the  oonclasion  woe  reached  that— 
notwithstanding  the  nn&nimity  of  the  conita  in  resting  their  decisions 
upon  property  rights  in  cases  where  publication  is  prevented  by  injunc- 
tion —  in  reality  suoh  prerention  was  due  to  the  neoesaity  of  afford- 
ing protection  to  thoughts  and  sentiments  expressed  through  the 
medium  of  writing,  printing,  and  the  arts,  which  is  like  the  right  not 
to  be  assaulted  or  beaten ;  in  other  words,  that  the  principle  actually 
involved  though  not  always  appreciated,  was  that  of  an  inviolate  per- 
sonality, not  that  of  private  property. 

This  article  brought  forth  a  reply  from  the  Northwestern  Review 
(Vol.  Ill,  page  1)  urging  that  equity  has  no  concern  with  the  fedings 
of  an  indindnal  or  with  considerations  of  moral  fitness,  except  as  the 
inconvenienoe  or  disoomfoit  which  the  person  may  suffer  is  connected 
with  the  possession  or  enjoyment  of  property,  and  that  the  English 
authorities  cited  are  consistent  with  such  view.  Those  authorities  are 
now  to  be  examined  in  order  that  we  may  see  whether  they  were  in- 
tended to  and  did  mark  a  departure  from  the  established  mle  which 
had  been  enforced  for  generations ;  or,  on  the  other  hand,  are  entirely 
consistent  with  it. 

[The  leained  judge  then  commented  upon  various  English  caaei; 
also  upon  several  American  oases,  especially  Schuyler  v.  Curtis,  147 
N.  Y.  434;  Atkinson  v.  Doherty,  121  Mich.'372 ;  and  Corliss  v.  K  W. 
Walker  Co., 67  Fed.  Rep.  434.  The  point  tKtwUty  deddtd  in  147  S.Y- 
434  and  in  121  Mich.  372  was  that  the  widow  or  relatives  of  a  deceased 
person  cannot  restrain  the  erection  of  his  statue  or  the  publication  of 
his  picture.  In  the  Corliss  case,  the  conrt  declined  to  grant  tiie  re- 
quest of  a  widow  that  the  publication  of  a  biography  of  her  deceased 
husband  should  bo  enjoined ;  and  finally  (64  Fed.  Rep.  280)  declined 
to  restrain  tiie  publication  of  his  picture.  The  latter  decision  pro- 
ceeded upon  the  ground  that  Mr.  Corliss  was  a  public  character.] 

This  distinction  between  public  and  private  characters  cannot  pos- 
sibly be  drawn.  On  what  principle  does  an  author  or  artist  forfeit 
his  right  of  privaoy  and  a  great  orator,  a  great  preacher,  or  a  great  advo- 
cate retain  his  ?  Who  can  draw  a  line  of  demaroatioa  between  public 
characters  and  private  characters,  let  that  line  be  as  wavering  and 
irregalar  as  you  please?  In  the  very  case  then  before  the  judge, 
what  had  Mr.  Corliss  done  by  which  he  surrendered  his  right  of  pri- 
vacy? In  what  respect  did  he  by  his  inTentions  "ask  for  and  desire 
pablio  recognition"  any  more  than  a  banker  or  merchant  who  prose- 
cutes his  calling  ?  Or  is  the  right  of  privacy  the  possession  of  medi- 
ocrity alone,  which  a  person  forfeits  by  giving  rein  to  his  abiliQ, 
spun  to  his  industry,  or  grandeur  to  his  character  ?  A  lady  may  pass 
ber  life  in  domestic  privacy  when,  by  some,  act  of  heroism  or  self- 
sacrifice,  her  name  and  fame  fill  the  public  ear.  Is  she  to  forfeit  l^ 
her  good  deed  the  right  of  privacy  she  previously  possessed  ?  These 
eonsiderations  suggest  the  answer  we  would  make  to  the  position  of 
the  learned  judge  and  at  the  same  time  serve  to  make  more  clear  what 
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we  bare  elsevheie  attempted  to  point  out^  namely,  the  absolate  impos- 
sibility of  dealing  with  this  subject  sare  by  legisIatiTe  enactment,  by 
which  may  be  drawn  arbitrary  distinotions  wMoh  no  oonrt  ehonld 
promolgate  as  a  part  of  general  jurisprudence. 

An  examination  of  the  authorities  leads  us  to  the  conclusion  that  the 
so«aIled  "right  of  privacy"  has  not  as  yet  found  an  abiding  place 
in  our  jurisprudence,  and,  as  we  view  it,  the  doctrine  cannot  now  be 
incorporated  without  doing  violence  to  settled  principles  of  law  by 
which  the  profession  and  the  public  have  long  been  guided. 

I  do  not  say  tha^  even  under  the  existing  law,  in  every  case  of  the 
character  of  the  one  before  us,  or  indeed  in  this  case,  a  party  whose 
likeness  is  circulated  against  his  will  is  without  remedy.  By  section 
245  of  the  Penal  Code  any  malicious  publication  by  picture,  ef^gy,  or 
sign  which  exposes  a  person  to  contempt^  ridicule,  or  obloquy  is  a  libel, 
and  it  would  constitute  such  at  common  law.  Malicious  in  this  defi- 
nition means  simply  intentional  and  wilful  There  are  many  articles, 
especially  of  medicine,  whose  character  is  such  that  using  the  picture 
of  a  person,  particularly  that  of  a  woman,  in  connection  with  the  ad- 
Tertisement  of  those  articles  might  justly  be  found  by  a  jury  to  cast 
ridicule  or  obloquy  on  the  person  whose  picture  was  thus  published. 
The  manner  or  posture  in  which  the  person  is  portrayed  might  readily 
have  a  like  effect.  Id  such  cases  both  a  civil  action  and  a  criminal 
prosecution  could  be  maintained.  But  there  is  no  allegation  in  the 
complaint  before  us  that  this  was  the  tendency  of  the  publication 
compldned  of,  and  the  absence  of  such  an  allegation  is  fatal  to  the 
maintenance  of  the  action,  treating  it  as  one  of  libel.  This  case  dif- 
fers from  an  action  brought  for  libellous  words.  In  such  case  the 
alleged  libel  is  stated  in  the  complaint,  and  if  the  words  are  libellous 
per  ae  it  is  unnecessary  to  charge  that  their  effect  exposes  the  plaintiff 
to  disgrace,  ridicule,  or  obloquy.  The  law  attributes  to  them  that  result. 
But  where  the  libel  is  a  picture  which  does  not  appear  in  the  record, 
to  make  it  libellous  there  must  be  a  proper  allegation  as  to  its  character. 

The  judgment  of  the  Appellate  Division  and  of  the  Special  Term 
should  be  reversed  and  questions  certified  answered  in  the  negative, 
without  costs,  and  with  leave  to  the  plaintiff  to  serve  an  amended 
complaint  within  twenty  days,  also  without  oosta. 

Grat,  J.  (dissenting). 

In  the  present  case,  we  may  not  say  that  the  plaintiffs  complaint 
is  fanoifol,  or  that  her  alleged  injaiy  is,  purely,  a  sentimental  erne. 
Her  objection  to  the  defendants'  acts  is  not  one  bom  of  caprice ;  nor 
is  it  based  upon  the  defendants'  act  being  merely  "  distasteful "  to 
her.  We  are  bound  to  assume,  and  I  find  no  difficulty  in  doing  so,  that 
the  conspicuous  display  of  her  likeness,  in  variouB  public  places,  has 
BO  humiliated  her  by  the  notoriet?  and  by  the  public  comments  it  has 
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provoked,  as  to  cause  her  diatress  aqd  suffering,  in  body  and  in  mind, 
and  to  oon£ue  her  to  her  bed  with  illness. 

If  it  were  necessary,  to  b^  entitled  to  equitable  lelief,  that  the 
plaintiffs  sttffetiDgs,  by  reason  of  the  defendants'  uclta,  sboidd  be  seri- 
ous, and  appreciable  by  a  pecuniaiy  standard,  clearly,  ve  night  well 
eay,  under  the  allegations  of  the  oomplatnt,  that  they  were  of  such 
degree  of  gravity.  However,  I  am  not  ol  the  opinion  that  the  gravilj 
of  the  injury  need  be  such  as  to  be  capable  of  being  estimated  by  sock 
a  standard.  If  the  right  of  privacy  exists  and  this  complaint  nukei 
out  a  case  of  its  substantial  violation,  I  think  that  the  award  of  equi- 
table relief,  by  way  of  an  injunction,  preventing  the  oontinuaooe  of  its 
invasion  by  t^e  defendants,  will  not  depend  upon  the  complainanf ■ 
ability  to  prove  substantial  pecuniary  damages  and,  if  the  coort  findt 
the  defendants'  act  to  be  without  justification  and  for-selfish  gain  and 
purposes,  and  to  be  of  such  a  character,  as  is  reasonably  calculated  to 
wound  the  feelings  and  to  subject  the  plaintiff  to  the  ridicole,  or  to 
the  contempt  of  others,  that  her  right  to  the  preventive  relief  of 
equity  will  foUow ;  without  considering  how  far  her  sufferings  maj 
be  measurable  by  a  pecuniary  standard. 

The  right  of  privacy,  or  the  right  of  the  individual  to  be  let  aloD^ 
is  a  personal  right,  which  is  not  without  judicial  recognition.  It  i* 
the  complement  of  the  right  to  the  immunity  of  one's  person.  The 
individual  has  always  been  entitled  to  be  protected  in  the  exclusive 
use  and  enjoyment  of  that  which  is  his  own.  The  oomnuu  law  re- 
garded his  person  and  property  as  inviolate,  and  he  has  the  absolute 
right  to  be  let  alone.  (Cooley  on  Torts,  page  29.)  The  principle  is 
fundamental  and  essential  in  organized  society  that  every  one,  in 
exercising  a  personal  right  and  in  the  use  of  his  property,  ahall  reepea 
the  rights  and  properties  of  others.  He  must  so  conduct  him«plf,  is 
the  enjoyment  of  the  rights  and  privileges  which  belong  to  him  u  ■ 
member  of  society,  as  that  he  shall  prejudice  no  one  in  the  possession 
and  enjoyment  of  those  which  are  exclusively  his.  When,  as  hen^ 
there  is  an  alleged  invasion  of  some  personal  ri^t,  or  privil^pe,  the 
absence  of  exact  precedent  and  the  fact  tiiat  early  oonunentators  upon 
the  common  law  have  no  discussion  upon  the  subject  are  of  no  mate- 
rial importance  in  awarding  equitable  relief.  That  the  exercise  of 
the  preventive  power  of  a  court  of  equity  is  demanded  in  a  novel  case, 
is  not  a  fatal  objection. 

In  an  article  in  the  Harvard  Law  Review,  of  December  15, 1890. 
which  contains  an  impressive  argument  upon  the  subject  of  the  "  rigbt 
of  privacy,"  it  was  well  said  by  the  authors  "  that  the  individual  shall 
have  full  protection  in  person  and  in  property  is  a  principle  aa  old  as 
the  common  law;  but  it  has  been  found  necessary  from  time  to  time 
to  define  anew  the  exact  nature  and  extent  of  euoh  protection.  .  .  . 
The  right  to  life  has  come  to  mean  the  right  to  enjoy  life—  the  right 
to  be  let  alone ;  the  right  to  liberty  secures  the  exercise  of  exteosire 
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dvil  pririleges ;  and  the  term  '  property '  has  grown  to  oompriae  every 
form  of  possession — intangible  as  v«U  as  tangible." 

Inatantaneoua  photogiaphy  is  a  modem  inTentioD  and  affords  the 
means  of  securing  a  portraiture  of  an  individual's  face  and  form  in  tt^ 
viium  thvir  owner.  While,  bo  far  forth  as  it  merely  does  that,  although 
a  speoies  of  aggression,  I  oonoode  it  to  be  an  irremediable  and  irre- 
pressible feature  of  the  social  evolution.  But,  if  it  is  to  be  permitted 
that  the  portraiture  may  be  put  to  oommeioial  or  otlier  uses  for  gain, 
by  the  publication  of  prints  therefrom,  then  an  act  of  invasion  of  the 
individual's  privacy  results,  possibly  more  formidable  and  more  pain- 
ful in  its  conaeqaenoes  than  an  actual  bodily  assault  might  be.  Secur- 
ity of  peraon  is  as  neoessary  as  the  security  of  property ;  and  for  that 
complete  personal  security,  which  will  result  in  the  peaceful  and 
wholesome  enjoyment  of  one's  privileges  as  a  member  of  society, 
there  should  be  afforded  protection,  not  only  against  the  scandalous 
portraiture  and  display  of  one's  features  and  person,  but  against  the 
display  and  use  thereof  for  another's  commercial  pniposes  or  gain. 
The  proposition  is,  to  me,  an  inconceivable  one  that  these  defendants 
may,  ooauthorizedly,  use  the  likeness  of  this  young  woman  upon 
their  advertisement,  as  a  method  of  attracting  widespread  public  at- 
tention to  their  wares,  and  that  she  must  submit  to  the  mortifying 
notoriety,  without  right  to  invoke  the  exercise  of  the  preventive 
powBT  of  a  court  of  equity. 

Such  a  view,  as  it  seems  to  me,  must  have  been  unduly  influenced 
by  a  failure  to  find  precedents  in  analogous  oases,  or  some  declaration 
by  the  great  commentators  upon  the  law  of  a  common-law  principle 
which  would,  precisely,  aj^ly  to  and  govern  the  action;  without  tak- 
ing  into  consideration  that,  in  the  existing  state  of  society,  new  con- 
ditions affecting  the  relations  of  persons  demand  the  broader  exten- 
sion of  those  legal  principles,  which  underlie  the  immunity  of  one's 
peraon  from  attack.  I  think  that  such  a  view  is  unduly  restricted, 
too,  by  a  search  for  some  property,  which  has  been  invaded  by  the 
defendants'  acts.  Proper^  is  not,  necessarily,  the  thing  itself,  which 
is  owned ;  it  is  the  right  of  the  owner  in  relation  to  it.  The  right  to 
be  protected  in  one's  possession  of  a  thing,  or  in  one's  privileges,  be- 
longing to  him  as  an  individual,  or  secured  to  him  as  a  member  of  the 
commonwealth,  is  property,  and  as  such  entitled  to  the  protection  of 
the  law.  The  protective  power  of  equity  is  not  exercised  npon  the 
tangible  thing,  but  npon  the  right  to  enjoy  it ;  and,  so,  it  is  called 
fordi  for  the  protection  of  the  right  to  that  whi<^  is  one's  exclusive 
possession,  as  a  property  right  It  seems  to  me  that  the  prinoiple, 
which  is  applicaMe,  is  analogous  to  that  upon  which  courts  of 
equity  liave  interfered  to  protect  the  right  of  privacy,  in  cases 
of  private  writings,  or  of  other  unpublished  products  of  the  mind. 
The  writer,  or  the  lecturer,. has  been  protected  in  his  r^ht  to  a  liter- 
ary property  in  a  letter,  or  a  lecture,  against  its  onauthorized  publica- 
tion i  because  it  is  property,  to  which  the  right  of  privacy  attaches. 
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(Woolse;  v.  Judd,  4  Duer,  399;  Qee  t>.  Pritebard,  2  SwonsL  ^; 
Abernathy  r.  HutohinBOn,  3  L.  J.  Ch.  209 1  Folsom  ».  March,  2  Story, 
100.)  I  think  that  this  plaiutiff  has  the  same  property  in  the  ri^^t 
to  be  protected  against  tiie  use  of  her  face  for  defendant's  oommert^ 
purposes,  aa  she  would  have  if  they  were  publishing  her  literary  com- 
positions. The  right  would  be  conceded,  if  she  had  sat  for  her  photo- 
graph ;  but  if  her  face,  or  her  portraiture,  has  a  value,  the  value  is 
hers  exclusively ;  until  the  use  be  granted  away  to  the  paUic  Any 
other  principle  of  decision,  in  my  opinion,  is  as  repugnant  to  eqni^; 
as  it  is  shocking  to  reason.  Judge  Cot.t,  of  the  United  States  Court, 
in  Corliss  «.  Walker  Co.,  64  Fed.  Rep.  280-285,  a  case  involving  the 
same  question  of  an  invasion  of  the  right  of  privacy,  with  respect  to 
the  publication  of  a  printed  likeness  of  Afr.  Corliss,  expressed  the 
opinion  that  "independently  of  the  question  of  oontract,  I  belien 
the  law  to  be  that  a  private  individual  has  a  right  to  be  protected  in 
the  representation  of  his  portrait  in  any  form ;  that  this  is  a  proper^ 
as  well  as  a  personal  right;  and  that  it  belongs  to  the  same  dui 
of  rights  which  forbids  the  reproduction  of  a  private  manuscript  oi 
paintii^,  or  the  publioatioD  of  private  letters,  or  of  oral  lectures  d*. 
livered  by  a  teacher  to  his  class,  or  the  revelation  of  the  conteots  of 
a  merchant's  books  by  a  clerk."  The  case  itself  is  not  in  point  in  ita 
facts ;  because  the  complainant  was  the  widow  of  Mr.  Corliss,  and 
thus  it  same  within  the  limitations  of  Schuyler  v.  Curtis. 

The  right  to  grant  the  injunction  does  not  depend  upon  the  eiist- 
ence  of  property,  which  one  has  in  some  contractual  form.  It  depends 
upon  the  existence  of  property  in  any  right  which  belongs  to  a  peistn. 

It  would  be,  in  my  opinion,  an  extraordinary  view  which,  while 
conceding  the  right  of  a  person  to  be  protected  against  the  analltllo^ 
ized  circulation  of  an  unpublished  lecture,  letter,  drawing,  or  other 
ideal  property,  yet  would  deny  the  same  protection  to  a  person  whose 
portrait  was  unauthorizedly  obtained,  and  made  use  of,  for  commertia] 
purposes.  The  injury  to  the. plaintiff  is  irreparable;  because  sheesn- 
not  be  wholly  compensated  in  damages  for  the  various  conseqneneeG 
entailed  by  defendants' acts.  The  onlycomplete  relief  is  an  injunetioD 
restraining  their  continuance.  Whether,  as  incidental  to  that  equit 
able  relief,  she  should  be  able  to  recover  only  nominal  damages  is  not 
material ;  for  the  issuance  of  the  injanction  does  not,  in  such  a  esse, 
depend  upon  the  amount  of  the  damages  in  dollars  and  cents. 

A  careful  consideration  of  the  question  presented  upon  this  appal 
leads  me  to  the  conclusion  that  the  judgment  appealed  from  should 
be  af&rmed. 

O'BBtBy,  CuLLBH,  and  Wbbitbb,  JJ.,  c(«icar  with  Pasksb,  Ch.  J. ; 
Babtlbtt  and  Haight,  JJ.,  concur  with  Okat,  J. 

Jvdffmeta  reverted,  etc} 
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caatile  idTertiNmeDt  of  "Auto  Costs,"  re  press  nting  that  tbe  cmU  adTertited  ircn  (Ifflilu 
la  thit  worn  bj  plaintiff  in  tbe  pletorB.  Btid,  not  sclionable. 

In  CoreJJi  V.  WftU,  Engtlih  Chancery  Diviaion,  IBOS,  33  Timgi  L*w  Rapoits,  63S,  dattod- 
anl  publiibsd  and  wld  poatcardi  on  which  wero  colored  reprguntationg  of  the  pUiDliB, 
depicting  imaginary  incidents  in  her  life.  la  tui  action  by  plaintiff,  SwiH?KB  EaDT,  J,, 
refuied  to  grant  an  interlocutory  iniuaclion. 

la  Pavaiicli  e.  New  Eogland  Ufa  Ins.  Co.,  isa  Georgia,  ISO,  ths  defendant  iniaranee 
company  had  printed,  ta  an  wtTertiienient  in  a  newspaper,  an  easily  recognisable  likeneas 
oC  tha  plaintiS,  accompaoied  by  a  false  statement,  purporting  lo  be  made  by  the  labject  of 
the  picture,  that  be  waa  inanred  In  thst  company. 

Btld,  actionabla. 

Cobb,  J.,  criCiciaea  the  majoiily  opinian,  and  indorses  the  dissenting  opinion,  in  (he 
RabtTim  caae. 

In  Ediaon  *.  EdiaoD  Polyfonn  Hfg.  Co.,  New  Jeraey  Coart  of  Chancery,  I90T,  67  Atl. 
Rep.  39S,  the  defendant  company  was  engaged  in  manufacturing  a  medicinal  preparation. 
On  each  battle  waa  a  label,  naming  the  preparation  "Ediaon'a  Poly  form  ";  also  containing 
a  picture  of  Hr.  Ediaon,  and  a  certificate  falaely  purporting  to  be  signed  by  him  to  the  effect 
that  the  preparation  la  compounded  according  to  the  formuU  devised  by  him. 

Stevkhs,  V.  C,  ktld  that  tbe  defendant  should  be  enjoined  from  holding  out,  eitbei  by 
certificate  or  by  pictorial  representation,  that  Mr.  Edison  had  any  connection  with  their 

Tbe  learned  judge  said  that  tiie  iioierson  case  could  not  be  sastsined  on  principle. 

In  Foater-Hilburn  Co.  «.  China,  Kentucky,  1909,  ISO  Southwestern  Beporter,  3St,  a  per- 
son's picture  was  publiahed  in  a  pateitt  medicine  magazine,  snd  a  sketch  of  him,  together 
with  a  forged  letter  purporting  to  be  signed  by  him  and  recommending  a  certain  medicine. 
Held  (one  judge  diasenting),  that  an  action  would  lie. 

In  Peck  o.  Tribune  Co.,  3U  U,  8.  186,  the  defendant  company  published  a  portrait  of  the 
plaintiff  m  an  advertiaement  of  wbiskey,  in  connection  with  a  signed  atatement  purporting 
to  be  made  by  tba  aubject  of  tbe  portrait,  to  tbe  eSect  that  she  is  a  narse,  and  bss  used  the 
whiskey  for  barsett  and  patients,  and  recommends  it.  Ths  name  under  tbe  portrait  and 
alio  appended  to  tbe  statement  was  that  of  a  person  other  than  tha  plaintiff.  BeM,  that  an 
action  for  libel  was  maintainable.  Holmkb,  J.,  sud  (p.  190):  "It  is  nnnecessary  lo  con- 
sider the  queation  as  whether  the  publication  of  the  plaintifTa  likeness  was  a  tort  per  M.*' 

Bee  also,  as  to  tbe  existence  of  a  right  to  privacy,  1  Street,  Foundations  of  l,egal  Lia< 
bility,  31g-32Ij  1  Couley,  Torts,  3d  ed.,  360-3S5i  S  Stephen's  History  of  Criminal  Law  of 
England,  381,  38S. 

On  April  6,  1903,  the  New  Tork  Legislature  enacted  the  fallowing  statute:  — 

NEW  TORK  LAWS  OF  1903.    CHAPTER  133. 

As  Act  to  prevent  tub  ITxAUTiioRizBa  Usa  of  the  Name  or  Picture  of  aht 

Pbrbon  for  thb  Purposeb  of  Trade. 

Section  1.  A  person,  firm,  or  corporation  that  nsea  far  advertiBing  purposes,  or  for  the 
pnrpoaaa  of  trade,  tbe  name,  portrait,  or  picture  of  any  living  person  without  baving  flrst 
obtaiiie4  the  written  consent  of  inch  person,  or  if  a  minor  of  his  or  her  parent  or  guardian, 
IS  guilty  of  a  misdemeanor. 

Section  3.  Any  person  whose  name,  portrait,  or  picture  U  used  within  this  state  for  ad- 
vertising purposes  or  for  the  purposes  of  trade  without  the  written  consent  flrst  obtained  as 
above  provided  may  maintain  an  equitable  action  in  the  supreme  court  of  this  stale  against 
the  person,  firm,  or  corporstion  to  using  hit  name,  portrait,  or  picture,  to  prevent  and  restrain 
tbe  nse  thereof;  and  may  also  sue  and  recover  lUmages  for  any  injuries  maintained  by  rea- 
son of  such  nse,  and  if  the  defendant  shall  have  knowingly  used  such  person's  name,  poi^ 
trail,  or  picture  in  such  manner  a>  is  forbidden  or  declared  to  he  unlawful  by  this  act,  the 
jury,  in  its  discretion,  may  award  SEemplary  damages. 

Section  3.    This  act  aball  take  effect  September  flnt,  nineteen  hnndred  and  three. 

For  decisions  as  to  the  construction  and  constitutionality  of  tbe  above  statute,  aee  Hoser 
■-  Press  Pnbl.  Co.,  Special  Term  N.  Y.  Sapreme  Court,  leOS,  109  N.  T.  Sopplement,  Mi; 
Wyatt  P.  HcCreery  &  Co.,  129  N.  Y.  App.  Div.  WO.  —  Ed.] 
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SECTION  L 


£y  Jbiducing  or  Aiding  a  Third  Penon  to  eommit  a  Breach  qf 
a  Legal  Duty  to  the  Plaintiff, 


HABT  tJ.  ALDEIDGE. 
In  THE  Kino's  Bench,  Mat  3,  1771. 

IReporUd  tn  Coioper,  H.] 

This  ciune  before  the  court  on  a  case  reserred  apoD  tiie  follovii^ 
qaestioc :  WheOier  Dnder  the  circnmatanceB  of  this  case  Uie  plaintiff 
TroB  eatitled  to  recover?  It  Tras  an  action  of  trespass  on  the  case  f« 
enticing  away  sereral  of  the  plaintifTs  fiervanta,  who  nsed  to  work  for 
him  in  the  capacity  of  joamcymen  shoemakers.  The  Jury  found  that 
Martin  and  Clayton  were  employed  as  journeymen  shoemakers  by  the 
plaintiff,  but  for  no  determinate  time,  but  only  by  the  piece,  and  bad, 
at  the  time  of  the  trespass  laid,  each  of  them  a  pair  of  shoes  nnfiniabed; 
that  the  defendant  persuaded  them  to  enter  into  his  service,  and  to 
leave  these  shoes  unOnished,  which  they  accordingly  did. 

Mr,  Danoell,  foe  the  plaintiff,  stated  it  to  be  a  question  of  oonmnn 
law,  and  that  the  only  point  for  the  opinion  of  the  conrt  was,  "  whettiet 
a  Journeyman  was  euch  a  servant  as  the  law  takes  notice  of?"  Ii 
support  of  which  proposition  he  insisted  that  a  Jonmeyman  is  as  modi 
a  servant  as  any  other  person  who  works  for  hire  or  wages ;  that  neitber 
in  reason  nor  at  common  law  is  there  any  distdnction  between  a  se^ 
vant  in  one  capacity  or  another,  and  that  the  injury  of  sedaction  is  ia 
all  oases  the  same,  though  the  recompense  in  damages  may  be  different- 
He  pressed  the  argument  ai  inamvenienti,  stating  that  it  would  be  of 
greaj:  detriment  to  the  town,  where  the  vhole  trade  was  in  a  great 
measure  carried  on  by  this  sort  of  servant.     That  the  verdict  had 

>  Al  to  th«  *nbi«cU  dlMiuMd  In  Chapten  Tl,  Til,  and  Tilt,  mi  uticle  hj  3.  B.  Ama  ia 
IS  Harv.  Law  B«vi«ir,  pp.  Ul-ua.  —  How  far  an  act  maj  be  a  tort  baosaa  of  th«  wnnffal 
motive  of  tlM  actor. — ^. 
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fonnd  Uie  defendant  to  be  apprised  of  the  retainer  of  the  servants,  it 
being  in  proof  that  he  had  desired  them  to  leave  their  vork  then  in 
hand  unfinished. 

JUr.  WHUtf  oontza.  Hie  tingle  qoestion  is,  whether  tlie  enticing 
Away  a  }oameyaian  flboemaker,  who  is  hired  to  make  a  single  pair  of 
■hoee,  is  sach  an  injury  to  his  master  as  that  an  action  will  lie  for  it 
Now  the  jury  have  fonnd  that  there  was  no  hiring  for  any  determinate 
time,  bnt  only  by  the  piece :  if  sOt  they  could  not  be  the  plaiatiff's  ser- 
vante ;  for  the  term  "  Joomeyman  "  does  not  import  that  they  belong 
to  any  particular  master. 

Lord  HAKsmu)  interrupted  him.  The  question  is,  whether  saying 
that  such  a  one  is  a  man's  journeyman,  is  as  much  as  to  say  that  he  is 
snch  a  man's  servant ;  that  is,  whether  the  jury,  by  flnding  him  to  be 
the  plaintiff's  Journeyman,  do  not  ex  vi  termini  find  him  to  be  his  Ber> 
vant.  A  jonmejnnan  is  a  servant  by  the  day ;  and  it  makes  no  differ- 
ence whether  the  work  is  done  by  the  day  or  by  the  piece.  He  was 
certainly  retained  to  finish  the  work  he  had  undertaken,  and  the  defend- 
ant knowingly  enticed  him  to  leave  it  unfinished. 

What  is  the  gist  of  the  action  1    That  the  defendant  has  enticed  a 

man  away  who  stood  in  the  relation  of  servant  to  the  pluntiff,  and  by 

whom  be  was  to  be  benefited.    I  think  the  point  turns  upon  the  Jury 

finding  tbat  the  persons  enticed  away  were  employed  by  the  plaintiff 

as  his  jonmeymen.    It  might  perhaps  have  been  different  if  the  men  had 

I   taken  work  for  everybody,  and  after  the  pltuntiff  had  employed  them 

'   the  defendant  had  applied  to  them,  and  they  had  given  the  preference  to 

:   him  in  point  of  time.     For  if  a  man  lived  in  his  own  house  and  took  in 

'    work  for  different  people,  it  wonld  be  a  strong  ground  to  say  that  he 

was  not  the  jonmeyman  of  any  particular  master ;  but  the  gist  of  the 

present  action  is  that  they  were  attached  to  this  particular  master. 

ASTOR,  J.  It  is  clear  ttiat  a  master  may  maintain  an  action  against 
any  one  for  taking  and  enticing  away  his  servant,  upon  the  ground  of 
the  interest  which  he  has  in  bis  service  and  labor.*    And  even  suppos- 

I  Onnter  v.  Artor,  4  Uaon,  12;  Hartl^  v.  Cammiiigi,  6  C.  B.  SiT;  JooM  k 
BkMskar,  4S  Oa.  S91;  Whirtan  v.  J0M7,  M  Ck.  678;  L«e  t>.  Vttt,  4T  0*.  811 
(*MiU«),  BtLiOi  ■.  Goodnun,  TS  Qa.  US;  Bnadr  •.  Dodun,  S8  Ind.  MS;  Jonu  *.  T*ri>,  4 
litt.  SS;  TTton  *.  Ewing,  3  J.  J.  Manb,  1S5;  Canw  «.  Rutbtrford,  106  Uau.  1;  Bbtbj  f. 
thmlip,  SS  N.  U.  iM;  8U11*  v.  Jcnkina,  3  Gneo  {S.  J.)  302;  Sddmora  v.  Smith,  II  Jobu. 
nS;  CoTert  *.  Graj,  34  Hot.  Pr.  4M;  Jobniton  Co.  v.  Ueinbardt,  9  Abb.  S.  C.  381;  Slont 
*.  Woodj,  «3  N.  C>.  ST;  Hukins  v.  Rojitei,  TO  N.  Ca.  801;  BobiiuoD  *.  Cnlp,  8  Bnt. 
SOS;  Duiel  ■.  SvacingcD,  6  3.  Ca.  SST;  Fowler  *.  Stonum,  S  Tax.  BO;  Thacher  Co.  ■. 
Barke,  M  W.  Ta.  9IM;  Covpor  ■■  Hacfarlaoc,  (Conrt  of  &««.,  Feb.  33,  1ST9)  S  B.  BSS. 
Attord. 

Sea,  alu,  MarthKi  *.  Oarbn,  3  M.  &  O.  88. 

An  action  will  Ua  againit  ona  wbo  tndneei  a  Mirant  to  Tiolale  hli  doty  not  to  eommunt- 
ealo  tiia  md«  ucrati  of  hfi  emploTcr.  Jonei  f .  Waaterralt,  T  Cow.  445;  Kerr  v.  Roxburgh, 
IHoTT.  (SooUand)  IM;  Boxbur^li  *.  ItGArtliBr,  (Conrt  ol  Seulon,  Fab.  13,  1S41)  3  D. 
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ing,  SB  my  krtd  bts  atatec),  that  th6  servant  did  live  in  bis  ovn  boote, 
if  be  were  employed  to  finiBti  a  ceitala  number  of  Bhoes  for  a  particnlAr 
;>erBon  b;  a  fixed  tune,  and  a  tbird  pereou  enticed  bim  away,  I  tUtA 
-an  action  iroold  lie.  If  not,  it  mii^t  be  of  very  bed  cooseqaenee  in 
trade.  He  is  a  servant  ^iuMid  hoc,  anS  tbongh  tbe  sedacer  and  enticR 
is  mucb  the  woraa,  yet  the  law  infliMa  a  penalty  upon  woAnen  IctTiDg 
tbeir  work  undone. 

Mr.  Juatice  W11J.E8  and  Mr.  Justice  AsHmrRar  cctocnned. 

7*er  Cteriam.     Let  tbe  poMtea  Iw  delivered  to  tbe  plaintiff. 


TX  •tat.  Kmo's  Bekch,  April  25,  1795. 
\Rtporttd  in  6  Term  Reporti,  121.] 
The  second  count  in  tbe  declorfttion  stated  that  tbe  [daintiff ,  who  wm 
a  currier,  had  hired  'atid  stained  W.  Hobbs  to  be  bis  flecrant  ud 
journeyman,  Ac,  and  that  Hobbs,  against  the  will  of  the  pluntifl,  d^ 
parted  and  left  the  aeiviceof  the  plaintiff,  %c.,  and  then  and  there  ifoii 
to  the  defendant ;  yet  Ute  defendant,  well  knowing  Hobbs  to  be  tbe  kt- 
vant  of  tbe  plaintiff,  and  to  have  been  and  to  be  bo  retained,  hired,  ud 
employed  by  toe  plaintiff,  &c.,  but  contriving,  Ac,  *'did  then  tnd 
there  receive  and  harbor  tbe  said  W.  Hobbs,  and  did  then  and  tbne 
retain,  keep,  and  employ  the  said  Hobbs  In  his  (defendant's)  said  to- 
vice,  and  wholly  refused  to  deliver  him  to  the  plaintiff  his  mssta,'' 
although  requested,  Ac,  and  unlawfully  debained,  entertained,  ud 
kept  the  said  Hobbs,  so  then  being  tbe  vervant  and  journeymau  of  tbe 
plaintiff,  in  his  (tbe  defendant's)  service,  &c.,  whereby,  Ac.  At  tht 
trial  at  the  last  Launceston  assises  it  appeared  that  Hobbs,  who  «u 
retained  by  the  plaintiff  to  work  by  the  piece,  left  the  plaintiff's  bct- 
vice  on  a  dispute  between  them,  tbe  plaintiff  having  beaten  him ;  that 
at  the  time  of  his  departure  he  bad  SMue  work  in  band ;  that  he  tbeii 
applied  for  work  to  (he  defendant,  wbo  was  «lso  a  currier,  and  ^Aa 
employed  him,  not  knowing  of  his  engagement  with  tbe  plaintiff;  but 
that,  in  the  course  of  a  few  days  afterwards,  the  defendant  having  been 
apprised  by  tbe  plaintiff  Uiat  Hobbs  was  bis  servant  uid  bad  left  b 
work  unfinished,  and  being  threatened  witfe  an  action  in  case  be  coo- 
tinned  to  employ  Hobbs,  requested  the  servant  to  return  to  bis  fonoei 
master  and  finish  his  work.  This  Hobl»  refused,  and  the  defendant 
coutinued  him  in  his  service.  Itwae  objectedon  bbbalf  of  tfaede/end- 
ant  that  the  action  could  not  be  supported  on  the  second  count,  becauM 
it  eitber  imported  tiiat  the  d^endant  bad  retained  Hobbsin  his  set- 
vice,  knowing  him  to  be  the  servant  of  the  plaintiff,  which  w»  not 
estabUshed  in  proof,  or  that  he  merely  continued  Hobbs  in  bis  aerrice 
after  he   had  notice  of  Hobbs's  engagement  with  the   plaintiff,  i<x 
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which  no  action  could  be  muntfuned,  it  appearing  tliat  tlie  defendant 
did  not  know  that  Hobbs  was  the  plaintiff  b  eeirant  at  the  time  he 
flrat  employed  him.  But  Lawrence,  J.,  before  whom  the  caoee  was 
tried,  overroled  the  objection,  saying  that  the  plaintiff  might  recover 
upon  the  second  count  if  the  jury  were  of  opinion  that  the  defendant 
continued  to  employ  Hobbe  after  be  knew  that  Hobbe  was  the  plaintiff's 
serrant.     The  Jury  having  given  a  verdict  for  the  plaintiff, 

Oibba  now  renewed  his  objection,  stating  that  great  inconveniences 
would  result  from  a  determination  against  the  defendant,  for  that,  in 
such  a  case,  a  person  engt^ed  in  a  great  manufacture  might  be  deprived 
of  the  benefit  of  the  service  of  a  journeyman  whom  he  had  retained  to 
do  a  particular  piece  of  work,  not  knowing  .at  the  time  of  hiring  that 
the  journeyman  was  under  any  engagement  with  any  other  master, 
before  the  servant  had  finished  his  work,  and  at  a  moment  when  the 
materials  then  in  work  might  be  totally  spoiled  if  left  in  an  anfinished 
state. 

Sedper  Curiam.  An  action  will  Ue  for  receiving  or  continuing  to 
employ  the  servant  of  another  after  notice,  without  enticii^  him 
away.  Here  no  fault  could  be  imputed  to  the  defendant  for  taking 
Hobbs  into  his  service  in  the  first  instance,  because  then  he  had  no 
notice  of  Hobbs's  prior  engagemeut  with  the  pluntiff  ; '  but,  as  soon 
as  he  had  notice  of  that  fact,  he  ought  to  have  discharged  him.  A 
person  who  contracts  with  another  to  do  certain  work  for  him  ia  the 
servant  of  that  other  till  the  work  is  finished,  and  no  other  person 'can' 
employ  such  servant  to  the  prejudice  of  the  first  master ;  the  very  act 
of  £iving  him  employment  is  affording  him  the  means  of  keepii^  out 
v"  his  former  service.  Svle  routed.* 
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Id  tbz  ExCHsguER,  Jdke  1,  1847. 

{Beporfd  in  1  Exchtquer  EeporU,  61.] 

Trespass  for  aeeaultlng  and  debauching  the  daughter  and  aerrant  of 

the  plaintiff,  whereby  she  then  became  pregnant,  Ac,  and  the  plaintiff 

lost  and  was  deprived  of  her  services.    Plea :  Not  guilty. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  sittings  after  last 
Michaelmas  term,  the  following  fkcts  appeared : .  The  connection  be- 
tween the  defendant  and  the  plaintiff's  daughter  took  place  for  the 

1  Eailw  r.  Vuidepnt,  G  Eaat,  S9  n.  (a);  Sherwood  v.  H>U,  S  Snmn.  127;  Vetgman  «. 
Tncker,  2  Har.  k  Q.  IS3;  BattorOeld  v.  AaiAej,  S  Cnili.  S49;  Svgant  v.  Mathcwton, 
88  IT.  H.  U ;  Oak  •.  Clark,  SI  N.  J.  I ;  Stuart «.  Slmpaon,  1  Wand.  STS ;  Caoghcj  *.  Smith, 
4TK.T.  SM;  B«l]  •.  Lakln,  1  HcHoU.  SflT;  Coa^t  t.  B^ymoad.a  AA.Ua  Aca>rd.  — En. 

■  Fawcat  ■.  Bcavni,  9  Lav.  83;  Pilkin^on  «.  Bcolt,  IB  M.  &  W.  UT;  Kannadjr  v. 
HeArthar,  S  Ala.  161;  Dacf  e.  Gaj,  IB  Qa.  303;  Evsrtlt  *.  Sharfsj,  1  Iowa,  SH;  Stowa 
r.  HejwMd,  7  All.  SIS;  Sargent  v.  Mathewson,  38  S.  H.  M;  Dicluan  c.  Taster,  1  Harr. 
(Scotland)  Iti  Aeeonl. 

Adam*  P.  Bafwald,  1  Leon.  UO;  Caldwell  >.  O'Neal,  117  Oa.  TTB  (it  contract  U  oral  onlr) 
CoMro.  — Ed. 
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first  time  two  days  after  Cbriatmaa-day,  1844.  In  June,  1845,  the 
plaintiflTB  daughter  gave  birth  to  a  child,  which,  according  to  Uie  en- 
dence  of  a  sui^eon,  was  a  full-grown  child.  It  also  appeared  that  Uk 
plaintiff  had  been  put  to  some  expense  in  ooosequence  of  his  daoghler'i 
illness.  The  learned  Chief  Baron  left  it  to  the  jury  to  saj  wbethe 
or  no  the  defendant  was  the  father  of  the  child ;  and  he  toU  ibem 
that  if  they  believed  he  was  not  the  father  of  the  child,  they  aboilil 
find  a  verdict  for  him.    The  jnry  having  found  for  the  defendant, 

Prentice  obtained  a  rule  niti  for  a  new  trial,  on  the  ground  of  m- 
direction,  against  which 

Sumfrey  showed  cause. 

Prentice,  in  support  of  the  rule.* 

Pollock,  C.  B.  The  cose  of  Giinnell  t>.  Wells*  is  precisely  in  poiiit. 
That  case  decided  that  an  action  for  seduction  cannot  be  maintuned 
without  proof  of  loss  of  service.  Tindal,  C.  J.,  in  delivering  thejadgmeK 
of  the  court,  says :  "  The  foundation  of  the  action  by  a  father  to  reconr 
damages  gainst  the  wiong-doer,  for  the  seduction  of  bis  dangtiteT,  hu 
been  uniformly  placed  ftom  the  earliest  tioie  hitherto,  not  npoo  tbe 
seduction  itself,  which  is  the  wrongful  act  of  tiie  defendant,  tnt  npcKi 
the  loss  of  service  of  the  daughter,  in  which  service  he  is  sopposed  to 
have  a  legal  right  or  interest."  The  rule  must  be  at)eolnte  to  enlai 
nonsuit,  nuless  the  plaintiff  will  consent  to  a  gtet  procettut. 

Aldebbon,  B.,  Bolfe,  B.,  and  Plait,  B.,  concurred. 

Rule  aceor^glj} 

'  Th«  trgtiiDeDti  of  oohdmI  mra  imiittad.  —  Ed. 

*  7  Mtn.  k  Q.  1033. 

*  "Ths  mle  whicli  gavemi  the  namtioiu  CM8B  upon  thia  mbject  u,  tlut  vlienfl* 
pToxiniite  etfectof  the  ciimiutl  connection  U  &n  incaipecit?  to  I&bor,  hy  reiaon  ofvlikk 
the  mutar  Inaes  the  ■arrices  of  hin  serrsnt,  incli  loea  of  Barrice  u  deemed  to  be  tlv 
immediete  effect  of  the  connection,  Bod  entitlee  the  nuiter  to  hie  mction.  Tbe  on 
priaciple  which  givee  &  master  >n  action  wbere  the  connection  csuwa  pngnaic;  K 
iezual  diieaie  appliei  to  all  cases  when  the  proximate  coneeqnence  of  the  crinuulKl 
ia  a,  loae  of  health  resulting  in  a  loss  of  service.  There  may  be  cases  in  niatk  Ibt 
■ednction,  without  producing  pregnancj  or  sexual  -I'T"^!  caoaes  bodily  iqjuij,  iID[■i^ 
ing  tlia  health  of  the  lerraot,  and  resulting  in  a  loss  of  serriccB  to  her  master.  So  & 
criminal  connection  may  he  accomplished  under  ench  cinnini*tanc««,  as,  for  inituKt, 
of  violence  or  fraud,  that  its  proiimste  effect  is  mental  diabese  or  diseaee,  iuiiaiiiii 
her  health  and  dsatrojing  her  capacity  to  labor.  In  either  of  those  case*  the  mula 
may  maintain  an  action,  becaase  tbe  lose  of  services  ia  inunediately  canaed  by  thi  «■' 
neetlon,  as  mnch  as  in  cases  of  pregnancy  or  uxnal  disease.  Vajihont  s.  Tneaa, 
1  Halst  822.  But  if  the  loes  of  health  is  cansed  by  mental  snffetinft  which  ii  sU 
tbe  coneeqaenoe  of  the  seduction,  but  is  produced  by  snbssqaent  interroiLng  caim 
each  as  abandouineDt  by  the  eedacer,  shame  reanltiiig  troai  exposarr,  or  otha  oiulir 
canae*,  the  loe«  of  service*  is  too  remote  a  conseqnenee  of  the  criminel  ae^  tod  Ik 
action  cannot  be  maintained.  Boyle  v.  Brandon,  IS  H.  k  W.  7S8;  Kni^t  s.  VUm. 
U  N.  Y.  *1S. 

"In  the  ease  at  bar,  as  ths  mling  appeare  to  have  been  general  that  the  aetiDii  mU 
not  be  maintained  unless  pregnsncy  or  sexoal  disease  whs  proved,  we  think  a  ne«  tnl 
should  be  grantpd."—  JVr  Mortok,  J.,  In  Abrahara*  o.  Kidney,  10*  Maaa.  122.  Sea  to 
the  ume  effect  Bligg  >.  lUlev.  19T  Hau.  Ul;  Clark  e.  CUrk,  63  N.  J.  1;  Whit*  r.  Xtlli% 
UK.  T.  «0B;  Jngenollv.  Hilltr,  4T  Barb.  47.  — Ed. 
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At  Ki3I  Pbius,  coba.m  Lord  Kektok,  C.  J.,  Dscsubsb  11,  1794. 

[Atporfcd  w  Peakt,  WS.] 

TsEBPAss  for  assaaltiiig  and  debauching  Heleo  Beddie,  tlie  plain- 
tifTs  daaghter  and  serraDt,  per  qvod  tervUium.  amisit. 

It  appeared  that  the  defendant  came  frequently  to  the  plaintifTs 
house,  and  was  received  and  eiitertained  as  a  suitor  of  the  danghtw. 
During  the  time  this  intimacy  continued,  the  father  reoeired  an  anony- 
mous letter  informing  him  that  the  defendant  was  a  married  man,  and 
a  great  libertine,  and  cautioning  him  against  permitting  him  to  be  too 
familiarly  acquainted  with  his  daughter.  The  plaintiff  mentioned  this 
letter  to  the  defendant,  when  he  confessed  be  had  a  wife  still  living, 
but  represented  her  as  a  woman  of  so  abandoned  a  character  that  he 
could  not  live  with  her.  He  told  the  plaintiff  that  they  bad  been 
parted  six  years,  and  at  the  end  of  the  seventh,  he  should  be  able  to 
obtain  a  divorce,  and  would  then  marry  his  daughter.  He  added  that 
his  wife  was  worn  ont  with  disease,  and  could  not  long  live.  It  also 
appeared  that  the  plaintiff  had  been  warned  by  another  person  to  break 
o9  his  acquaintance  with  the  defendant,  notwithstanding  which  he 
permitted  him  to  continue  his  visits  and  to  go  alone  with  his  daughter 
to  the  theatre ;  the  consequence  of  which  was  the  accident  which  gave 
rise  to  the  present  action. 

liOBD  Kknton  said,  that  however  reprehensible  the  conduct  of  the 
defendant  might  be,  and  the  unfortunate  girl  seduced  entitled  to  pity, 
still  it  must  be  recollected  that  the  father  waa  the  plaintiff  on  this 
record,  and  if  he  had  misconducted  himself,  this  action  could  not  be 
maintained.  His  Lordship  thought  that  the  plaintiff  had  been  guilty 
of  gross  misconduct  in  suffering  the  defendant  to  continue  his  viaits, 
after  he  knew  that  he  was  a  married  man,  and  had  received  a  caution 
against  admitting  him  into  his  family.  He  therefore  found  himself 
obliged  to  call  the  plaintiff,  thoi^h  the  conduct  of  the  defendant  was 
Bo  gross  that  he  would  certainly  represent  him  to  the  bishop. 

The  plaintiff  was  nonsuited.' 

[In  the  previous  edition,  a  sub-section  was  here  inserted  containing 
cases  on  "  The  Duty  of  a  Wife  to  her  Husband."  In  the  Law  School 
for  which  this  volume  is  specially  prepared  that  topic  is  now  fully 
dealt  with  in  the  course  on  Persons ;  and  thd  cases  bearing  on  it  are 
omitted  from  this  selection  of  cases  on  Torts.] 

1  Dabarlar  v.  Gnnlng,  4  T.  R.  8S1;  Woldson  v.  LaraoD,  IM  Fed.  E4S;  PnttTmui  *. 
WilliamKii],  1  Peim.  (Del.)  134;  Yoml  «.  Cols,  10  Ha.  saS;  Mileinki  *.  Kaiti,  (N.J.  IMS) 
n  Atl.  R.  107;  Sttgtx  V.  Sli««rluid,  9  Caiiiei,  SIS;  Akerlij-  *.  H*in«B,  3  Cainaa,  SM; 
Flatcber  c.  Bandall,  Antbos't  S.  P.  C-  367;  Trarii  «.  Barfcr,  34  Barb.  S14;  BdiuicII  •. 
(ircatbekd,  4BBvb.  106;  Yu  Otindav.  Hall,  SSHnn,  4BS;  Pencb  v.  Weidnun,  106  N.T. 
Ap.IhT.6U;  Graham  V.  Smith,  1  Edmonda'  9.C.  N.T.  3S7;  Raadlng «. Gaaiam.  900  Pa. 
TO.  Accord. 

S««  alio  T«rli«lf  t.  Tan  Hamnnkngen,  SI  Itinra,  439 ;  Bnitli  f .  Muton,  It  Wand.  370.— Ed. 
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SECTION  I.  (continued). 
<i}  Thk  Dutt  op  a  Comtractob. 
JOHN  ALDRIDGE  v.  PETER  G.  STUTVESANT.     . 

Ik  the  Scpbbiob  Codbt,  Cnr  or  New  Yore,  Octobeb,  1828. 
[R^arttd  1  SaU,  SIO.] 

Oaklet,  J.'  This  is  a  Bpecial  action  on  the  case.  The  first  count  of 
the  declaration  sets  forth,  in  sabstance,  that  the  plaintiff  wu  possessed 
of  the  uaezpired  term  of  a  certain  house,  and  demised  the  same  for  one 
year  to  certain  personB,  who  entered,  and  were  in  the  qaiet  possesnon 
of  the  same  as  the  tenants  of  the  pluntiff :  that  the  defendant  knowiiq 
that  the;  rightfully  so  held  possession,  as  tenants  of  the  plaintiff  ind 
wrtmofvlly  and  mididouil]/  intending  to  injure  the  plaintij^,  came  to 
tbe  premises,  and  threatened  to  seize  the  goods  of  the  tenants  then  lying 
on  the  premises :  that  by  meant  of  sttch  urronfffut  and  malicioiu  set 
of  the  defendant,  be  caased  the  tenants  to  remove  from  the  prenuKS. 
whereby  tbe  plaintiff  lost  his  tenants ;  the  said  premises  I>ecame  Tictot 
and  noooGupied  for  a  long  period,  and  the  said  plaintdff  lost  tbe  renta 
and  profits  of  the  said  house  during  such  period. 

The  second  count  states  the  letting  of  the  premises,  as  io  tbe  fint; 
and  tbe  entry  and  qniet  poaaessioD  of  the  tenants,  and  the  knowtedge 
of  the  defendant  that  they  were  rightfully  in  possession,  and  that  the 
defendant  torongfuUy  and  maliciously  intending  to  injure  the  plainliS, 
threatened  to  seize  the  goods  of  the  tenants  living  on  tbe  premises,  it 
they  did  not  remove  from  Hie  same :  by  means  of  which  be  caused  fix 
tenants  to  abandon  tbe  possession,  and  the  plaintiff  thereby  lost  his 
tenants  and  his  rente,  which  he  viovld  othenoiae  have  received  from 
the  tenania:  that  be  was  unable  to  procure  other  tenants  for  tlM  pren- 
iaes,  and  that  tbey  remuned  vacant  and  unoocupied,  and  were  greaSis 
dilapidated  by  reaton  thereof. 

The  third  count  sets  forth  a  malidout  dittwbance  of  the  tenants  b; 
the  defendant,  with  the  intent  to  deprive  the  plaintiff  of  hie  tenants,  lad 
prevent  the  occupation  of  tbe  premises,  and  then  avers,  that  by  means 
thereof  the  tenants  were  obliged  to  abandon,  and  did  abandon  tbe  preiD- 
ises ;  that  the  plaintiff  thereby  lost  his  tenants  and  his  rents,  whidi  he 
would  otherwise  have  received,  and  that  tbe  siud  premises  remained 
vacant  for  a  long  period,  during  which  they  were  greatly  iojaied  bf 
means  of  their  being  so  vacant. 

To  this  declaration  there  is  a  general  demurrer,  and  the  question  is 
whether,  in  eitherof  the  said  counts,  a  sufficient  cause  of  action  is  disdoaed 

It  is  believed  that  this  is  an  action  of  the  first  impression ;  bat  tbat 
is  no  objection  to  maintaining  it,  if  it  appears  to  fall  fiuriy  within 
established  principles. 

>  Only  the  ofdnion  of  the  cout  i*  given.  —  Bn. 
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In  Com.  Dig.  (tit  Action  on  the  Case  foi  Hi«f<es«ai)ce,  A.  6)  it  U 
laid  down  that  if  a  man  threatens  the  tenants  of  anotlker,  whetvby  they 
dq>artJi-om  tA«tr  tenuree,  an  action  lies.  On  referring  to  1  BoU.  Abr. 
which  ia  dted  in  Comyns,  and  to  the  Year-Book  (9  H,  Vn.  p.  8),  it  ap- 
pears that  the  teoante  spoken  of  were  tensnte  at  wiii,  who  ooold  dissolve 
their  tenancy,  or  depart  f^wn  their  temtra  at  pleasure. 

In  the  present  case,  the  tenants,  being  tenants  for  years,  coald  not. 
Id  JndgmeDt  of  law,  depart  ttom  their  tenures,  though  they  might  aban- 
don the  pOBSesHion  of  ^eir  premises.  The  averment  in  the  declaration, 
therefore,  that  the  plaintiff  lost  his  tenants,  does  not  seem  to  set  forth 
snch  an  injury  or  damf^e  aa  the  law  can  notice.  The  case,  however,  in 
Comyns  seems  to  establish  the  principle,  that  if  a  mau,  by  interference 
witJi  the  tenants  of  anotiier,  or  by  diBtorbingorthreatening  them,  causes 
damage  to  the  landlord,  au  action  will  lie  ^[ainat  him. 

In  Faaley  v.  Freeman,'  it  was  held  that  a  false  af&rmation  made  by 
the  defendant  wUA  the  intent  to  defivMd  the  plaintiff,  whereby  the 
plaintiff' reeeives  damage,  is  the  ground  of  an  action,  though  the  d^ 
fendant  is  in  no  way  benefited  by  it,  and  does  not  act  in  collusiou  with 
the  person  who  is. 

In  Yates  v.  Joyce,*  the  second  and  thkd  counts  of  the  declaration 
set  forth  in  substance  that  the  plaintiff  had  a  judgment  against  A., 
which  was  a  Uen  on  a  certain  lot  of  land ;  that  A.  had  no  other  prop- 
erty to  satisfy  the  judgment,  and  was  insolvent ;  and  that  the  plaintiff 
caused  the  said  lot  to  be  taken  in  execution  on  the  judgment  It  was 
then  averred,  that  the  defendant  knowing  the  premises,  but  intendtTig 
to  defraud  the  plaintiff  ot  the  recovery  of  satisfaction  of  the  Judgment, 
demolished  certain  buildings  on  the  lot,  whereby  the  lot  became  of  leas 
valae,  and  the  plaintiff  lost  the  benefit  of  his  Judgmeot  to  that  amount 
To  these  counts  in  the  declaration  there  was  a  general  demurrer;  but 
the  action  was  sustained.  The  court  said,  that  the  declaration  showed, 
that  the  plniuUff  bad  suatained  damage  by  the  act  of  the  defendant, 
which  he  alleged  was  done  f^udulently,  and  with  the  intent  to  injure 
him.  Trespass,  say  they,  will  not  lie,  for  the  plaintiff  was  not  in  pos- 
session. If,  then,  there  la  any  remedy  for  him,  it  is  In  this  form  of  ac- 
tion ;  and  they  go  on  to  lay  down  the  general  principle  as  a  sound  one, 
that  where  "  the  fraadulent  misconduct  of  a  party  occasions  an  injury 
to  the  private  rights  of  another,  he  shall  be  responsible  in  damages." 

In  that  case,  it  will  be  remarked,  that  the  immediate  injury  done  by 
the  defendant,  by  the  deatruction  of  the  buildings,  was  to  the  owner  or 
pottettor  of  the  land,  who  might  clearly  have  had  his  action  for  the 
tieapass.  But  the  court  count  on  the  fraud,  that  because  the  defend- 
ant knew  the  plaintiff's  right,  and  the  interest  he  had  in  the  land  by 
virtue  of  his  judgment,  and  intended  an  ir^ury  to  him,  he  should  be 
responsible. 

It  seems  to  me  that  the  fbcts  set  forth  in  tlie  declaration  in  this  csM, 

1  S  D.  ft  E.  61.  ■  11  John*.  Bep.  p.  136. 
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ftnd  particularly  in  the  tiiird  count,  bring  it  fairly  witliin  the  prind^ 
established  in  the  cases  above  allnded  to.  The  plaintifl's  all^rJ^jtHi  nb- 
stantially  is,  that  the  defendant,  knomng  ttiat  he  was  the  rightftal  po*. 
seasor  by  big  tenant  of  the  premises  in  qnestion,  and  wrongfviy  mi 
maliciowly  intertding  to  ir^ure  him,  so  disturbed  his  tenants,  th&t  tbe; 
abandoned  the  possession,  whereby  he  lost  his  rent,  whidi  he  wonU 
have  received  If  they  had  continued  in  possession,  and  the  pnmites 
sustained  injury  and  dilapidation,  by  reason  of  being  vacant  aiid  dqoo 
cupied  for  the  remainder  of  the  year.  Here  is  certainly  damage  to  tbe 
plaintiff,  and  it  is  alleged  to  have  been  cansed  by  the  wrongftil  tod 
malicious  act  of  the  defendant,  committed  with  a  fbll  knowledge  lint 
he  was  violating  the  plaintiff's  rights,  and  witb  the  Intent  to  iajme  tdm 
The  case  seems  in  all  respect  to  come  witliin  the  general  principle  liid 
down  by  the  court  in  Yates  t>.  Joyce. 

It  is  said,  however,  that  the  tenant  bad  no  right  to  abandon  the  p» 
session  of  the  premises  on  account  of  the  disturbance  by  the  defeodut; 
and  that  If  the  plwntjff  had  sustained  the  injury  oomplained  or,  it  it 
owing  to  the  wrongful  act  of  the  tenants,  and  the  plaintifl's  remdj  h 
i^inst  them.  It  does  not  follow,  in  my  Judgment,  that  becsoK  tbe 
tenants  bad  violated  their  contract  with  the  plaintiff,  and  are  liable 
to  him  for  the  rent,  that  the  defendant  is  to  be  excused  from  li^iility. 
The  defendant  has  wrongfully,  and  with  tJie  intent  to  injure  the  pluo- 
tiff,  caused  the  tenants  to  abandon  the  premises,  and  the  dam^,  vhidi 
is  the  gitt  of  the  action,  is  charged  directly  to  his  wrongful  act  tomdi 
the  plaintiff. 

Thus  there  are  in  the  case  damnum  a  injuria,  and  where  these  ire 
found  united,  they  always  constitute  the  ground  of  an  action.    1  m 
of  opinion  that  Uie  plaintiff  la  entitled  to  Jndgment  on  the  demnirer. 
Judgment  for  the  plaintiff  on  the  demurrer,  with  leave  to  Ik 
defendant  to  withdraw  the  tame  on  paymmt  of  etMi} 


LUMLET  I..  GYE. 

Im  the  Queen's  Bbmoh,  Tbihiti  Tebh,  1853. 

[Aoporfetj  ill  3  EUU  ^  BUukbiart,  S16.] 

GsouFTON,  J.*  The  declaration  in  this  case  consisted  of  thm 
counts.  The  two  first  stated  a  contract  between  the  plaintiff,  tbe  pro- 
prietor of  the  Queen's  Theatre,  and  Miss  Wagner,  for  tbe  perfonniMt 
by  her  for  a  period  of  three  months  at  the  pluntiff'a  theatre ;  ud  it 
then  stated  that  tbe  defendant,  knowing  the  premises  and  with  i 
malicious  intention,  whilst  the  ^reement  was  in  full  force,  and  befon 

1  Y.  B.  11  Ed.  IT.  7,  pL  8;  T.  B.  9  Han.  Til.  T,  pi.  *  ;  Pollock.  Torti  (M«i|i 
£12  D.  (h)  Aeeori.  —  En. 

*  Tha  ■tatement  of  cam  and  kqpimentc  of  eoniucl  m  omitted.  —  Kn. 
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the  expiration  of  the  period  for  which  Mise  Wagner  was  eng^ed, 
wrongfnlly  and  inallciouBly  enticed  and  procured  Miss  Wagner  to 
refuse  to  sing  or  perform  at  the  theatre,  and  to  depart  from  and  abftn- 
don  her  contract  with  the  plaintiff  and  ail  service  tberennder,  whereby 
Mies  Wagner  wrongfully,  during  the  full  period  of  the  engagement, 
refused  aud  made  default  in  performing  at  the  theatre ;  and  apecial 
damage  arising  from  the  breach  of  Mias  Wagner's  engagemAit  was 
tben  stated.  The  third  count  stated  that  Miss  Wagner  had  been  hired 
and  engaged  by  the  plaintiff,  theo  being  the  owner  of  her  Uajesty'a 
Theatre,  to  perform  at  the  said  theatre  for  a  certtun  specified  period 
as  the  dramatic  artiste  of  the  plaintiff  for  reward  to  her  in  that  behalf, 
and  bad  become  and  was  such  dramatic  artiste  for  the  plaintiff  at  liis 
said  theatre  for  profit  to  the  plaintiff  in  tbat  behalf ;  and  that  the 
defendant,  well  knowing  the  premises  and  with  a  malicious  intention, 
whilst  Hiss  Wagner  was  sncb  artiste  of  the  plaintiff,  wrongfully  and 
maliciously  enticed  and  procured  her,  so  being  such  artiste  of  the 
plaintiff,  to  depart  from  and  out  of  the  said  employment  of  the  plain- 
tiff, whereby  she  wrongfully  departed  from  and  out  of  the  said  service 
and  employment  of  the  pluntiff,  and  remained  and  continaed  absent 
from  such  service  and  employment  until  the  expiration  of  her  said  hiring 
and  engagement  to  the  plaintiff  by  effluxion  of  time ;  aud  apecial  damage 
arising  from  the  breach  of  Miss  Wagner's  engagement  was  theu  stated. 
To  this  declaration  the  defendant  demurred ;  and  the  question  for  our 
decision  is,  Whether  all  or  any  of  the  counts  are  good  in  substfuce? 

The  effect  of  the  two  first  counts  is,  that  a  person,  under  a  binding 
contract  to  perform  at  a  theatre,  is  induced  by  the  malicious  act  of 
the  defendant  to  refuse  to  perform  and  entirety  to  abandon  her  con- 
tract j  whereby  damage  arises  to  the  plaintiff,  the  proprietor  of  the 
theatre.  The  third  count  differs,  in  stating  expressly  that  the  per- 
former had  agreed  to  perform  as  the  dramatic  artiste  of  the  plain- 
tiff, and  had  become  and  was  the  dramatic  artiste  of  the  plaintiff  for 
reward  to  her;  and  that  the  defendant  maliciously  procured  her  to 
depart  out  of  the  employment  of  the  plaintiff  as  such  dramatic  artiste ; 
whereby  she  did  depart  out  of  the  employment  and  service  of  the 
plaintiff ',  whereby  damage  was  suffered  by  the  plaintifll  It  was  said, 
in  support  of  the  demurrer,  that  it  did  nOt  appear  in  the  declaration 
that  the  relation  of  master  and  servant  ever  subsisted  between  the 
plaintiff  and  Hies  Wagner ;  that  Miss  Wagner  was  not  averred, 
especially  In  the  two  first  counts,  to  have  entered  upon  the  service  of 
the  plaintiff ;  and  that  the  engagement  of  a  tlieatrical  performer,  even 
if  the  performer  has  entered  upon  the  duties,  is  not  of  such  a  nature 
as  to  make  the  performer  a  servant,  within  the  rule  of  law  which  gives 
an  action  to  t}ie  master  for  the  wrongful  enticing  away  of  his  servant. 
And  it  was  laid  down  broadly,  as  a  general  proposition  of  law,  that  no 
action  will  lie  for  procuring  a  person  to  l)resk  a  contract,  although 
such  procariog  is  with  a  malicious  intention  and  causes  great  and 
immediate  injury.    Atxl  Hie  law  as  to  entidng  servants  was  said  to  be 


wGoo^lc 


640  luhlst  v.  gtx.  [chap,  tl 

contrary  to  the  general  rule  and  principle  of  law,  and  to  be  anomalous, 
and  probably  to  hare  had  its  origin  from  the  state  of  sotaety  wbeo 
serfdom  existed,  and  to  be  founded  upon,  or  npon  the  equity  of,  the 
Statute  of  Laborers.  It  was  said  that  it  would  be  dangerous  to  btdd 
that  an  action  was  maintainable  for  persuading  a  third  party  to  Iveak 
a  contract,  unLess  some  boundary  or  limits  conld  be  pointed  out ;  and 
that  Uie  remedy  for  enticing  away  servaDts  was  coafloed  to  cases 
where  the  relation  of  master  and  servant,  in  a  strict  sense,  subsisted 
between  the  parties ;  and  that,  in  all  other  cases  of  contract,  the  only 
remedy  was  against  the  party  breaking  the  contract 

Whatever  may  have  been  the  origin  or  foundation  of  the  law  u  to 
enticing  of  servanta,  and  whether  it  be,  as  contended  by  the  plaintiff,  la 
instance  and  branch  of  a  wider  rule,  or  whether  it  be,  as  contended  by 
the  defendant,  an  anomaly  and  an  exception  from  the  general  nle  of 
law  on  such  aabjects,  it  must  now  be  considered  clear  law  that  a  pe> 
eon  who  wrongfblly  and  maliciously,  or,  which  is  the  same  thing,  with 
notice,  interrupts  the  relation  subsisting  between  master  and  servant  by 
procuring  the  servant  to  depart  from  the  master's  service,  or  by  hir- 
boring  and  keeping  him  aa  servant  after  he  has  quitted  it  and  daring 
the  time  stipulated  for  as  the  period  of  service,  whereby  the  master  ii 
injured,  commits  a  wrongful  act  for  which  he  is  responsible  at  law.  I 
think  that  the  rule  applies  wherever  the  wrongful  intermption  (^)entes 
to  prevent  the  service  during  the  time  for  which  the  parties  have  con- 
tracted that  the  service  shall  continue ;  and  1  think  that  the  relation  ot 
master  and  eervant  subsists,  sufficiently  for  the  purpose  of  such  action, 
during  the  time  for  which  there  is  in  existence  a  binding  contractor 
hiring  and  service  isetween  the  parties ;  and  I  think  that  it  is  a  fuicifid 
and  technical  and  unjust  distinction  to  say  that  the  not  having  actual); 
entered  into  the  service,  or  that  the  service  not  actually  continoing, 
can  make  any  difference.  The  wrong  and  injury  are  surely  the  sune. 
whether  the  wrong-doer  entices  away  the  gardener,  who  has  faired  him- 
self for  a  year,  the  night  before  he  is  to  go  to  his  work,  or  after  he  hu 
planted  the  first  cabbage  on  Hx  first  morning  of  his  service ;  and  1 
should  be  sorry  to  support  a  distinction  so  unjust,  and  so  repugnant  la 
common  sense,  unless  bound  to  do  so  by  some  rule  or  authority  of  law 
phiinly  showing  that  such  distinction  exists.  .  .  .' 

The  objection  as  to  the  actual  employment  not  having  commenced 
would  not  apply  in  the  present  esse  to  the  third  count,  which  sUtea 
that  Miss  Wagner  had  become  the  artiste  of  the  plaintiff,  and  that  the 
defendant  had  induced  her  to  depart  ttom  the  employment.  But  it  was 
further  said  that  the  engagement,  employment  or  service,  in  the  prts- 
ent  case,  was  not  of  such  a  nature  as  to  constitute  the  relation  of  mas- 
ter and  servant,  so  as  to  warrant  the  application  of  the  usual  rule  of  law 
giving  a  remedy  in  case  of  enticing  away  servants.  The  nature  of  the 
injury  and  of  the  dam«ge  being  the  sanft,  and  the  supposed  right  ol 

1  Tha  bamed  judge  hare  diseiwed  uid  tpprovBd  of  BUke  *.  I^dtul  —  Ed. 
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action  being  in  strict  analc^  to  the  ordinaiy  case  of  master  and  Beirant, 
I  see  no  reason  for  con&DJDg  tlie  case  to  services  or  engagemenU  under 
contracts  for  services  of  any  particular  description ;  and  I  think  ttiat 
the  remedy,  in  tiie  absence  of  an;  legal  reason  to  the  contrary,  may 
well  apply  to  all  cases  where  there  is  an  unlawftil  and  malicious  enticing 
away  of  any  person  employed  to  give  his  personal  labor  or  service  for  a 
given  time  nnder  the  direction  of  a  mastci  or  employer  who  b  injured 
by  the  wrongful  act ;  more  espe<^ally  when  the  party  is  bonnd  to  give 
such  personal  services  exclusively  to  the  master  or  employer ;  though 
I  by  no  means  say  that  the  service  need  be  exclusive.  .  .  .' 

In  deciding  this  case  on  the  narrower  ground,  I  wish  by  no  means  to 
be  considered  as  deciding  that  the  larger  ground  taken  by  Mr.  Cowling 
is  not  tenable,  or  as  saying  that  in  no  case  except  that  of  master  and 
servant  is  an  action  maintainable  for  maiiciougly  iuducing  another  to 
break  a  contract  to  the  injury  of  the  person  with  whom  such  contract 
has  been  mode.  It  does  not  appear  to  me  to  be  a  sound  answer,  to 
say  that  the  act  in  such  cases  is  the  act  of  the  party  who  breaks  the 
contract;  for  that  reason  would  apply  in  the  acknowledged  case  of 
master  and  servant.  Nor  is  it  an  answer,  to  say  that  there  is  a  remedy 
against  the  contractor,  and  that  the  party  relies  on  the  contract ;  for, 
besides  that  reason  also  applying  to  the  case  of  master  and  servant,  the 
actJon  on  the  contract  and  the  action  against  the  malicious  wrong-doer 
may  be  for  a  different  matter ;  and  the  damages  occasioned  by  such 
malicious  injury  might  be  calculated  on  a  very  different  principle  fVom 
the  amount  of  the  debt  which  might  be  the  only  sum  recoverable  on 
the  contract.  Suppose  a  trader,  tmlA  a  maiici<nt$  intent  to  ntin  a 
rioal  trader,  goes  to  a  banker  or  other  party  who  owes  money  to  his 
rival,  and  begs  him  Dot  to  pay  the  money  which  he  owes  him,  and  by 
that  means  ruins  or  greatly  prejudices  the  party :  I  am  by  no  means 
prepared  to  say  that  an  action  could  not  be  maintuned,  and  that  dam- 
ages, beyond  the  amount  6t  the  debt  if  the  injury  were  great,  or  much 
less  than  such  amount  if  the  injury  were  less  serious,  might  not  be  recov- 
ered. Where  two  or  more  parties  were  concerned  in  inBicting  such 
Injury,  an  indictment,  or  a  writ  of  conspiracy  at  common  law,  might 
perhaps  have  been  muntainable ;  and,  where  b  writ  of  conspiracy  would 
Ue  for  an  injury  inOicted  by  two,  an  action  on  the  case  in  the  nature  of 
conspiracy  will  generally  lie ;  and  in  such  action  on  the  case  the  phun- 
tiff  \b  entitled  to  recover  against  one  defendant  without  proof  of  any 
conspiracy,  the  malicious  injury  and  not  the  conspiracy  being  the  gist 
of  the  action.'  In  this  class  of  cases  it  must  be  assumed  that  It  is  the 
malicious  act  of  the  defendant,  and  that  malicious  act  only,  which 
causes  the  servant  ot  contractor  not  to  perform  the  work  or  contract 
which  he  would  otherwise  have  done.  The  servant  or  contractor  may 
be  utterly  unable  to  pay  anything  like  the  anoount  of  the  damage 
snstuned  entirely  l^m  the  wrongful  act  of  the  defendant;  and  it 

'  The  ra*t  of  the  opinioD  on  thii  point  u  omitted.  —  En. 

■  Sn  nota  (4)  to  SkiniiBr  v.  Qunton,  1  Wnw.  Saond.  2S0. 
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would  eeem  anjust,  and  oontrery  to  the  general  principles  or  lav,  it 
euch  wrong-doer  were  not  responsible  for  the  duni^e  csosed  b;  hi* 
wrongfkil  and  malicious  act.  BeTcral  of  the  cases  dted  by  Hr.  CoKkag 
on  this  part  of  the  case  seem  well  worth}'  of  attention. 

'  Without  however  deciding  any  snch  more  general  question,  I  think 
that  we  are  justified  in  applying  the  principle  of  the  action  for  enticiiig 
away  servants  to  a  case  irhere  the  defendant  maliciou^y  proaatu 
party,  who  is  under  a  valid  contract  to  give  her  exclusive  personal  K^ 
vices  to  the  plaintiff  for  a  specified  period,  to  refuse  to  give  soeh 
services  during  the  period  for  which  the  had  so  coTitracted,  whereby 
the  plaintiff  was  injured. 

I  think,  therefore,  ttiat  our  Judgment  should  be  for  the  plaintiff. 

Erle,  J.  The  question  raised  upon  this  demnrrer  is,  Whether  u 
action  will  lie  by  the  proprietor  of  a  theatre  against  a  person  who  mali- 
ciously procures  an  entire  abandonment  of  a  contract  to  perform  exdo- 
sively  at  that  theatre  for  a  certain  time ;  whereby  damage  was  sustuned? 
And  it  seems  to  me  that  it  wilL  The  authorities  are  numerous  sad 
uniform,  that  an  action  will  lie  by  a  master  against  a  person  who  pio. 
cures  that  a  servant  should  unlawfully  leave  his  service.  The  prindple 
involved  in  these  cases  comprises  the  present;  for,  there,  the  rightof 
action  in  the  master  arises  from  the  wrongful  act  of  the  defendut  b 
procuring  that  the  person  hired  should  break  his  contract,  by  putting 
an  end  to  the  relation  of  employer  and  employed;  and  the  present  CSK 
IS  the  same.  If  it  Is  objected  that  this  class  of  actions  for  procoringi 
breach  of  contract  of  hiring  rests  upon  no  principle,  and  ought  not  to 
be  extended  beyond  the  cases  heretofore  decided,  and  that,  as  those 
have  related  to  contracts  respecting  trade,  manufactures,  or  househcdd 
service,  and  not  to  performance  at  a  theatre,  therefore  they  are  no 
authority  for  an  action  in  respect  of  a  contract  for  such  performance; 
the  answer  appears  to  me  to  be,  that  the  class  of  cases  referred  to  icsit 
tipon  the  principle  that  the  procurement  of  the  violation  of  the  right  ii 
a  cause  of  action,  and  that,  when  this  principle  is  applied  to  a  Ti<datioB 
of  a  right  arising  upon  a  contract  of  hiring,  the  nature  of  the  aerrice 
contracted  for  is  immaterial.  It  Is  clear  that  the  procurement  of  the 
violation  of  a  right  is  a  cause  of  action  in  all  instances  where  the  viol^ 
tion  is  an  actionable  wrong,  as  in  violations  of  a  right  to  property, 
whether  real  or  personal,  or  to  personal  security,  he  who  prooareatht 
wrong  is  a  Joint  wrong-doer,  and  may  be  sned,  either  alone  or  Jointly 
with  the  agent,  in  the  appropriate  action  for  the  wrong  complained  ot 
Where  a  right  to  the  performance  of  a  contract  has  been  violsted  by  i 
breach  thereof,  the  remedy  is  upon  the  contract  against  the  contract- 
ing  party ;  and,  if  be  is  made  to  indemni^  for  such  breach,  no  flirtiiM 
recourse  is  allowed ;  and,  as  in  case  of  the  procurement  of  k  breach  ot 
contract  the  action  is  for  a  wrong  and  cannot  be  Joined  with  the  w&x 
on  the  contract,  and  as  the  act  itself  is  not  likely  to  be  of  frequent 
occurrence  nor  easy  of  proof,  therefore  the  acticm  for  this  wrong,  in 
respect  of  other  contracts  than  of  tJtose  hiring,  are  not  numerooB ;  bat 
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Btill  Ihey  seem  to  me  BofOcieiit  to  show  that  the  principle  has  been 
TecogDized.  In  WioBmore  v.  Greenbauk  it  was  decided  that  the  pro- 
curing of  a  breach  of  the  contract  of  a  wife  ia  a  caoae  of  action.  The 
only  distinction  in  principle  between  thia  case  and  other  cases  of 
contracts  is,  that  the  wife  is  not  liable  to  be  sued ;  but  the  Judgment 
rests  on  no  sncb  gronnds ;  the  procoring  a  violation  of  the  plaintiff's 
right  onder  the  marriage  contract  ia  held  to  be  an  actaonable  wrong. 
In  Green  v.  Bntton '  it  was  decided  that  the  procuring  a  breach  of  a 
contract  of  sale  of  goods  by  a  ftlse  claim  of  lien  is  an  actionable 
wrong.  Sheperd  v.  Wakeman  *  is  to  the  same  effect,  where  the  defend- 
ant procured  a  breach  of  a  contract  of  marrii^  by  asserting  that  the 
woman  was  already  married.  In  ^hley  v.  Harrison  *  and  in  Taylor 
0.  Neri  *  it  was  properly  decided  that  the  action  did  not  lie,  iMoaaee  the 
battery,  in  tlie  first  case,  and  the  libel,  in  the  second  case,  upon  the 
contracting  parties  were  not  shown  to  be  with,  intent  to  canse  those 
persons  to  break  their  contracts,  and  so  the  defendants  by  their  wrong- 
ta\  acts  did  not  procure  the  breaches  of  contract  which  were  com- 
plained of.  If  they  had  so  acted  for  the  pnrpose  of  procuring  those 
breaches,  it  seems  to  me  they  would  hare  been  liable  to  the  plaintifis. 
To  these  decisions,  founded  on  the  principle  now  relied  upon,  tiie  case* 
for  procaring  breaches  of  contracts  of  hiring  should  be  added ;  at  least 
Lord  Mansfield's  Judgment  in  Bird  v.  Randall  *  is  to  that  efiTect.  This 
principle  is  supported  by  good  reason.  He  who  maliciously  procures  a 
damage  to  another  by  yiolation  of  bis  right  ought  to  be  made  to  indem- 
nify ;  and  that,  whether  he  procures  an  actionable  wrong  or  a  breach 
of  contract  He  who  procures  the  non-delivery  of  goods  according  to 
contract  may  inflict  an  injury,  the  same  aa  he  who  procures  the  abstrac- 
tion of  goods  after  delivery ;  and  both  ought  on  the  same  ground  to  be 
made  responsible.  The  remedy  <m  the  contract  may  be  inadequate,  as 
where  the  measure  of  damages  is  restricted ;  or  in  the  case  of  non- 
payment  of  a  debt  where  the  damage  may  be  bankruptcy  to  the  cred- 
itor who  is  disappointed,  but  the  measure  of  damages  against  tiie 
debtor  is  interest  only ;  or,  in  the  case  of  the  non-delivery  of  the  goods, 
the  disappointment  may  lead  to  a  heavy  forfeiture  under  a  contract  to 
complete  a  work  within  a  time,  but  tite  measure  of  damages  against  the 
vendor  of  the  goods  for  non-delivery  may  be  only  the  difference  between 
the  contract  price  and  the  market  value  of  the  goods  in  question  at 
the  time  of  the  breach.  In  such  cases,  he  who  procures  the  damage 
mslidously  might  Justly  be  made  responsible  beyond  the  lia£ili^  of 
the  contractor. 

With  respect  to  the  objection  that  the  contracting  party  had  not 
b^nn  the  performance  of  the  contract,  I  do  not  think  it  a  tenable 
ground  of  defence.  The  procnrement  of  the  breach  of  the  contract  may 
be  equally  injurious,  whether  the  service  has  begun  or  not,  and  in  my 

,      1  2  C.  B.  *  R.  707.  »  1  Sid.  78. 

«  1  Peske'B  N.  P.  C.  IM;  a.  a  1  Bip.  N.  P.  C.  «. 
*  1  Eip.  N.  P.  0.  SSe.  •  8  BniT.  184B. 
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jodgment  ought  to  be  equally  aotioimble,  as  the  relation  of  emi^ei 
luid  employed  is  oonstituted  by  the  contract  alone,  and  no  act  of  service 
's  necessary  thereto. 

The  result  is  that  there  ought  to  be,  in  my  opinion,  judgment  for 
the  plaintiff. 

[The  concurring  opinion  of  Wiohtmait,  J.,  is  omitted.] 

GoLSBiDOB,  J.  It  may  simplify  what  I  have  to  say,  If  I  first  state 
what  are  the  conclusions  which  I  seek  to  establish.  They  are  these : 
that  in  respect  of  breach  of  contract  the  general  rule  of  our  law  it  to 
confine  its  remedies  by  action  to  the  oontraoting  parties,  and  to  dam- 
ages directly  and  proximately  consequential  on  the  act  of  bim  who  i5 
sued ; '  that,  as  between  master  and  servant,  there  is  an  admitted 
exception;  that  this  exception  dateB  from  the  Statute  of  Iiaboien,  23 
Edw.  IIL,  and  both  on  principle  and  according  to  authority  is  limited 
by  it.  If  I  am  right  in  these  positions,  the  conclusion  will  be  for  the 
defendant,  because  enough  appears  on  this  record  to  show,  as  to  the 
first,  that  he,  and,  as  to  the  second,  that  Johanna  Wagner,  is  not  within 
the  limits  so  drawn. 

First  then,  that  the  remedy  for  breach  of  contract  ia  by  the  genenl 
role  of  our  law  confined  to  the  contracting  parties.  I  need  not  atgne 
that,  if  there  be  any  remedy  by  action  against  a  stranger,  it  must  be  by 
action  on  the  case.  Kow,  to  found  this,  there  must  be  both  injury  in 
the  strict  sense  of  the  word  (that  is  a  wrong  done),  and  loss  r^nlting 
from  that  injury :  the  injury  or  wrong  done  must  be  the  act  of  the 
defendant ;  and  the  loss  must  be  a  direct  and  natural,  not  a  remote  and 
indirect  consequence  of  the  defendant's  act  Unless  there  be  a  Ion 
thus  directly  and  proximately  connected  with  the  act,  the  mere  intoi- 
tion,  or  eyen  the  endeavor,  to  produce  it  will  not  found  the  acti(»L 
The  existence  of  the  intention,  that  is  the  malice,  will  in  some  cases  be 
an  essential  ingredient  in  order  to  constitote  the  wrongfulness  or  inju- 
rious nature  of  the  act ;  but  it  will  neither  supply  the  want  of  the  act 
itself,  or  its  hurtful  consequences :  however  complete  the  ii^vria,  and 
whether  with  malice  or  without,  if  the  act  be  after  all  aine  dam»o,  no 
action  on  the  case  will  lie.  The  distinction  between  civil  and  crimiul 
proceedings  in  this  respect  is  clear  and  material ;  and  a  recollection  of 
the  different  objects  of  the  two  will  dispose  of  any  ailment  founded 
merely  on  thcallegation  of  malice  in  this  declaration,  if  I  shall  be  foand 
right  in  thinking  that  the  defendant's  act  has  not  been  the  direct  <tt 
proximate  cause  of  the  damage  which  the  plaintiff  alleges  he  has  en> 
tained.  If  a  contract  has  been  made  between  A.  and  B.  that  the  latter 
should  go  supercargo  for  the  former  on  a  voyage  to  China,  and  &, 
however  maliciously,  persuades  B.  to  break  his  contract,  but  in  vain,  no 
one,  I  suppose,  would  contend  that  any  action  would  lie  against  C. 
On  the  other  hand,  suppose  a  contract  of  the  same  kind  made  between 

1  Only  the  opinion  of  Colibidoe,  J.,  on  thii  point  Ii  givoD.    It  i>  now  gencnUj  lA- 
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the  same  parties  to  go  to  Sierra  Leone,  and  C.  urgently  and  bona  fide 
advises  B.  to  abaodon  his  oontrac^  which  oo  consideration  ^.  does, 
wbereby  loss  results  to  A. ;  J  think  no  one  will  l>e  found  bold  enough 
to  maintain  that  an  action  wonld  lie  against  C.  In  the  first  case  no 
loss  haa  resulted;  the  malice  has  been  ineffectual;  in  the  second, 
thoagb  a  loss  has  resulted  from  the  act,  tAat  act  was  not  C.'s,  but 
entirely  and  exclusively  B.'s  own.  If  so,  let  malice  be  added,  and  let 
C.  have  persuaded,  not  hona  Jlde  but  mala  fide  and  maliciously,  atUl, 
all  other  circumstancca  remaining  the  same,  the  same  reason  applies ; 
for  it  ia  malitia  »ine  damno,  if  the  hurtful  act  is  entirely  and  ezcln- 
sively  B-'a,  which  last  circumstance  cannot  be  affected  by  the  presence, 
or  absence  of  malice  Id  C.  Thus  far  I  do  not  apprehend  mach  differ- 
ence of  opinion :  there  would  be  aach  a  manifest  absurdity  in  attempt- 
ing to  trace  up  the  act  of  a  free  agent  breaking  a  contract  to  all  the 
advisers  who  may  have  influenced  hia  mind,  more  or  less  hunestly,  more 
or  less  powerfnlly,  and  to  make  them  responsible  civilly  for  the  conse- 
quences of  what  after  all  is  bis  own  act,  and  for  tiie  whole  of  the 
burttUI  consequences  of  which  the  law  makes  him  directly  and  tuQy 
responsible,  that  I  believe  it  will  never  be  contended  for  serioualy. 
Thia  was  the  principle  on  which  Lord  Kenyon  proceeded  In  Ashley  o. 
Harrison.'  There  the  defendant  libelled  Madame  Mara ;  the  plaintiff 
alleged  that,  in  consequence,  she,  from  apprehension  of  being  hissed 
uid  ill-treated,  forbore  to  sing  for  him,  though  engi^ed,  wbereby  he 
lost  great  profits.  Lord  Kenyon  nonsuited  the  plaintiff:  he  thought  the 
defendant's  act  too  remote  fh>m  the  dami^  assigned.  Bnt  it  will  be 
said  that  this  declaration  charges  more  than  is  slated  in  the  case  last 
supposed,  beoaose  it  alleges,  not  merely  a  persuasion  or  enticement, 
but  a  procuring.  In  Winamore  v.  Greenbank  the  same  word  was 
used  in  the  first  count  of  the  declaration,  which  alone  is  material  to  the 
present  case ;  and  the  Chief  Justice,  who  relied  on  it,  and  distinguished 
it  tiom  enticing,  defined  It  to  mean  "  persuading  with  effect ; "  and  he 
held  that  the  husband  might  sne  a  stranger  for  persuading  with  effect 
bis  wife  to  do  a  wrongfhl  act  directJy  hartfhl  to  himself.  Although  I 
should  hesitate  to  be  bound  by  every  word  of  the  judgment,  yet  I  am 
not  called  on  to  question  this  definition  or  the  deoisioQ  of  the  case. 
Persoading  with  effect,  or  efi^ctnally  or  sneoeesfrdly  persuading,  may 
no  doobt  sometimes  be  actionable  —  as  in  trespau  —  even  where  it  U 
used  towards  a  ftee  agent ;  the  maxims,  qui  fadt  pa-  alium  faeit  per 
M,  and  reapondeat  euperioT,  are  unquestionable ;  but,  where  they  apply, 
the  wrongful  act  done  Is  properly  chai^jed  to  be  the  act  of  him  who  has 
procured  it  to  be  done.  He  is  sued  as  a  principal  trespasser,  and  the 
damage,  !f  proved,  flows  directly  and  Immediatdy  fh>m  his  act,  though 
it  was  the  hand  of  another,  and  he  a  tree  agent,  that  was  employed. 
Bat,  when  you  apply  the  term  of  effbctnal  peranasion  to  the  breach  of 
a  contract,  it  has  obviously  a  difliBrest  meaning ;  the  persnader  has  not 
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broben  and  could  not  break  the  cODtract,  for  he  had  nerer  entered  into 
any ;  he  oaonot  be  sued  apon  the  contnict ;  and  jet  it  ia  the  breadk  of 
the  contract  only  that  ia  Uie  cause  of  dami^ie.  Neither  can  it  be  said 
that  in  breaking  the  contract  the  contractor  ia  the  agent  of  him  whft 
procures  him  to  do  so ;  it  is  still  his  own  act ;  he  ia  prindpal  in  m> 
doing,  and  is  tho  only  principal.  Tbis  answer  may  eeetn  tedmical; 
but  it  really  goes  to  the  root  of  the  matter.  It  shows  that  the  procurer 
haa  not  done  the  hurtftil  act ;  what  he  has  done  is  too  remote  from  the 
damage  to  make  him  answerable  for  it.  The  caae  itself  of  Winamore  a. 
Greenbank  seems  to  me  to  have  little  or  no  bearing  on  the  present:  a 
wife  ia  not,  as  regards  her  husband,  a  free  agent  or  separate  persoDi 
if  to  be  considered  so  for  the  present  purpose,  she  is  rather  in  the  dot- 
acter  of  a  servant,  with  this  important  peculiarity,  that,  if  she  be 
induced  to  withdraw  fVom  his  aociety  and  cohabit  with  another  or  do 
him  any  wrong,  no  action  is  maintainable  by  him  agalust  her.  In  the 
case  of  criminal  conversation,  trespass  lies  against  the  adulterer  as  fcr  an 
assault  on  her,  however  she  may  in  fact  have  been  a  willing  party  to  all 
that  the  defendant  had  done.  Mo  doubt,  therefore,  effectual  persoaaion 
to  the  wife  to  withdraw  and  conceal  herself  from  her  husband  is  in  the  ^ 
of  the  law  an  actual  withdrawing  and  concealing  her ;  and  so,  in  other 
counts  of  tiie  declaration,  was  it  charged  in  this  very  case  of  Winsmore 
V.  Greenbank.  A  case  explainable  and  explained  on  the  same  principle 
is  that  of  ravishment  of  ward.  The  writ  for  this  lay  against  one  wbo 
procured  a  man's  ward  to  depart  from  him ;  and,  where  this  was  niged 
in  a  case  hereafter  to  be  cited,'  Judge  Hankford*  gives  the  answer: 
the  reason  is,  he  says,  because  the  ward  ia  a  chattel,  and  vests  in  turn 
who  has  the  right.  None  of  this  reasoning  applies  to  the  caae  of  a 
breach  of  contract;  if  it  does,  I  should  be  glad  to  know  how  any 
treatise  on  the  law  of  contract  could  be  complete  without  a  dmptetca 
this  head,  or  how  it  happens  that  we  have  no  decisions  upon  it.  Co- 
tainly  no  subject  could  well  be  more  fruitfhl  or  important ;  important 
contracts  are  more  commonly  broken  with  than  without  persoaders  or 
procurers,  and  these  often  responsible  persons  when  the  printnpals  may 
not  be  BO.  I  am  aware  that  with  respect  to  an  action  on  the  caae  ths 
argument  prima  fytipretsionia  is  sometimes  of  no  weight.  If  the  di- 
cumstanoes  under  which  the  action  would  be  broaght  have  not  before 
arisen,  or  are  of  rare  occurrence,  it  will  be  of  none,  or  only  of  inconud> 
erable  weight ;  but,  if  the  circumstances  have  been  common,  if  then 
has  been  frequently  occasion  for  the  action,  I  apprehend  it  it  impoitant 
to  find  that  the  action  has  yet  never  been  tried.  Now  we  Qnd  a  plenti- 
ful supply  both  of  text  and  decision  in  the  case  of  seduction  of  servants ; 
and  what  inference  does  this  lead  to,  contrasted  with  the  silence  of  the 
books  and  the  absence  of  decisions  on  the  case  of  breach  of  ordinary 
contracts?  Let  this  too  be  considered :  that,  if  by  the  common  law  it 
was  actionable  effectually  to  persuade  another  to  break  his  contract  to 

1  Uich.  11  H.  t,  fol  23  A.  pi.  4<t,  S  E.  &  B.  2S5. 
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the  daiDi^^  of  the  contnctor,  It  woald  seem  on  principle  to  be  equally 
BO  to  aphold  him,  after  the  tmach,  in  oontimring  it.  Now  upon  this  the 
two  confiicting  cases  of  Adatns  v.  Bafeatd  *  and  Blake  v.  Lanyofj  are 
worth  considering.  In  the  Brat,  two  Judges  against  one  decided  that  an 
action  does  not  lie  for  retaining  the  servant  of  another,  nnless  the 
defendant  has  first  procQred  the  servant  to  leave  his  master ;  in  the 
second,  this  was  overruled ;  and,  although  it  was  taken  as  a  fact  that 
the  defendant  hoA  hired  the  servant  in  ignorance  and,  as  soon  as  he 
linew  that  he  had  left  his  former  master  with  work  unfinished,  requested 
him  to  retam,  which  we  must  nnderstand  to  have  been  a  real,  earnest 
request,  and  only  continued  him  after  his  refbsal,  which  we  must  take 
to  have  been  his  independent  refusal,  it  was  held  that  the  action  lay ; 
and  this  reason  is  given :  "  The  veiy  act  of  giving  him  employment  is 
afibrding  him  the  means  of  keeping  out  of  his  former  service."  Would 
the  Judges  who  laid  this  down  have  held  it  actionable  to  give  a  stray 
servant  food  or  clothing  or  lodging  out  of  charity?  Tet  these  would 
have  been  equally  means  of  keeping  him  out  of  his  former  service. 
The  true  ground  on  which  this  action  was  maintainable,  if  at  all,  was 
the  Statute  of  Laborers,  to  which  no  reference  was  made.  But  I  men- 
tion this  case  now  as  showing  how  far  courts  of  justice  may  be  led  if 
they  allow  themselves,  in  the  pursuit  of  perfectly  oomplete  remedies  for 
all  wrongful  acts,  to  transgress  the  bounds  which  our  law,  in  a  wise 
consciousness  as  I  conceive  of  its  limited  powers,  has  imposed  on  itself, 
of  redressing  only  the  proximate  and  direct  oonseqneDceB  of  wrongfiil 
acts.  To  draw  a  line  between  advice,  persoasion,  enticement  and  pro- 
curement is  practically  impossible  in  a  court  of  Justice ;  who  shall  say 
how  much  of  a  free  agent's  resolntion  flows  from  the  interferenoe  of 
other  minds,  or  the  independent  resolution  of  his  own?  This  is  a  mat- 
ter for  the  casuist  rather  than  the  Jurist ;  still  less  is  it  for  the  Juryman. 
Again,  why  draw  the  line  between  bad  and  good  faith  ?  If  advice  given 
mala^fide,  and  loss  sustained,  entitle  me  to  damages,  why,  though  the 
advice  be  given  honestly,  but  under  wrong  information,  with  a  loss 
sustained,  am  I  not  entitled  to  them?  According  to  all  legal  ana]<^efl 
the  bona  Jidea  of  him  who,  by  a  conscions  wilful  act,  directly  injures 
me  will  not  relieve  him  (torn  the  obligation  to  compensate  me  in  dam- 
Bgee  for  my  loss.  Again,  where  several  persons  happen  to  peraaade  to 
the  same  etTect,  and  in  the  resnlt  the  party  persuaded  acts  upon  the 
advioe,  bow  is  it  to  be  determined  against  whom  the  action  may  be 
brought^  whether  they  are  to  be  sued  jointly  or  severally,  in  what  pro- 
portions damages  are  to  be  recovered?  Again,  if,  instead  of  llmitiDg 
our  recourse  to  the  i^ent,  i^ctual  or  constructive,  we  will  go  back  to  the 
person  who  immediately  persuades  or  procures  him  one  step,  why  are 
we  stop  there?  The  first  mover,  and  the  malicious  mover  too,  may  be 
removed  several  steps  backward  fW>m  the  party  actually  indaced  to 
break  the  contract ;  why  are  we  not  to  trace  him  out  ?  Morally  he  may 
be  the  most  guilty.    I  adopt  tbe  a^umeots  of  Lord  Abinger  and  my 
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brother  Alderson  In  the  case  of  Winterbottom  v.  Wright ; '  if  we  go  Ibe 
fii-si  step,  we  CBD  show  no  good  reason  for  not  going  fifty.  And,  agun,  I 
ask  how  ia  it  that,  if  the  law  really  be  as  the  plaintiff  contends,  we  hart 
no  discnssioDS  upon  such  questions  as  these  in  oar  books,  no  dedsious  in 
our  reports?  Surelf  such  cases  would  not  have  been  of  rare  occur- 
rence ;  they  are  ndt  of  slight  importance,  and  could  hardly  have  been 
decided  without  reference  to  the  Courts  in  Banc  Not  one  was  dted  in 
the  argument  bearing  closely  enough  upon  this  point  to  warrant  me  in 
any  further  detailed  examination  of  them.  I  conclnde  therefore  whit 
occurs  to  me  on  the  first  proposition  on  which  the  plaintiff's  case  rests. 
Judgment  for  ptain^ff} 

1  10  M.  &  W.  10». 

*  Cattle  v.  SlocktOD  Co..  L.  R.  10  Q.  B.  4fi3,  45S  (imbU)  Aceord. 
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But  tee,  eontra,  Bay»n  v.  Thom,  08  Calit.  B78;  Barron  v.  Collina,  40  Ga.  580  (•mUt}; 
Aahle J  v.  Diiaa,  48  N.  T.  4S0 ;  Cluunbn*  *.  Baldwin,  91  Ey.  Uli  Boorlier  ■.  Uacanlej,  H 
Kj-.  1J6. 

Id  Enur  «.  Bolglano,  AT  Hd.  190,  the  qoaation  was  left  open.  The  majoritj  of  Ibe  ceait 
thonj^t  tb>  qneitlon  did  not  ariie.  Two  Judgea  thODgbt  otliarwiu,  and  tarored  the  nli 
at  Lumlaj  «.  Gye. 

It  wai  decided  before  the  ca*a  of  Lnmley  v.  tiye  tliat  a]l  action  for  slander  of  thlt  •wa 
maintainable  where  the  ooly  upeciat  damage  laid  was  tbe  braach  by  a  tliird  penun  of  hii 
contract  with  the  plaintiff.  Green  «.  Button,  3  C.  H.  &  B.  TOT.  Bat  aM,  coHtn,  KcodiU 
V.  Stone,  B  N.  T.  14;  BrenCouui  *.  Mole,  S  N.  T.  Sap.  490  (N.  Y.  City  Court). 

8o  an  action  wonid  duubtloM  lie  lor  defamatory  words,  not  actionable  jm-  k,  whidi  ii- 
dnced  a  third  person  to  break  hit  contract  to  marry  lbs  plaintiff.  —  Ed. 

[For  later  American  cases  wliore  defendant  was  bold  liable  for  iududBg  a  breaeh  of  em- 
tract,  tee  Angle  a.  Chicago  &c  B.  Co.  151  N.  T.  I;  and  compare  aOT  N.Y.MG^  pp.  SBiai; 
Baymond*.  Yarrington,  H  Texas,  44);  Brown  Nanbonre  Co.  r.  Indiana  Stare  Worts.  H 
Texas,  45S;  Beekmau  r.  Hast«rs,  IS B  Mass.  SOB;  Hotlay  «.  Detroit  &c.  Co,  ISl  Fed- Bif 
S8t;  Heath  e.  American  Book  Co.,  BT  Fed-  Rep.  538;  fubnlar  &c.  Co.  •.  ExatN- Ac  Cs. 
IBS  Fed.  Rep.  834;  Knickerbocker  Ice  Co.  r.  Gardiner  Dairy  Co..  IDT  Harrland,  WC;  Vu. 
tens  0.  Beillj,  108  WiscODun,  464;  Flaccns  v.  Smith,  199 Pa.  138;  DerBmna  ■.  HenneKj, 
1T6  Illinois,  808. 

See,  co<itTa,  Elina  >.  Enbanks,  109  La.  141  itaMt). 

As  to  JDstlflcation,  see  Leonard  e.  Whetstone,  Indiana  Appeals,  88  NoiUiaaatam  Biparta 
19T. 

On  the  general  subject,  see  also  Sweeney  v.  Smith,  16T  Fed.  Rep.  885;  Mahmey  ■.  Sob- 
erta,  86  Arkansas,  130;  Citiiens'  Light  jec.  Co.  r-  Hontgomerr  Ught  &c.  Co.,  ITl  TtA.  Bsy 
I«3,  pp.  560,  S«I;  McOurk  *.  Crenenwett,  199  Uasi.  4BT;  Biggen  *.  Uatthewa,  147  K«r. 
Car.  S»»;  Tbaeher  &c.  Co.  e.  Bnrka,  (9  West  Va.  S4t.] 
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BOWEN  t>.  HALL  and  Otbxbs. 

Ih  the  Cocbt  of  Appkxl,  Febbuabt  5,  1881. 

[Btp«rted  ia  6  Qiisni'i  BaKi  Divuim,  333.] 

Bbbtt,  L.  J.'  The  Lord  Chancellor  sgreea  witb  me  in  tbe  Jadgment 
I  am  aboDt  to  read,  and  it  is  to  be  taken  therefore  as  the  judgment  of 
the  Lord  Chancellor  aa  well  aa  of  mjself. 

In  this  case,  we  were  of  opinion  at  the  hearing,  that  tbe  contract 
was  one  for  personal  service,  though  not  one  which  established  strictly 
for  all  porpoaes  tbe  relation  of  master  and  servant  between  tbe  plua- 
tiff  and  Pearson.  We  were  of  opinion  that  there  was  evidence  to 
Justify  a  finding  that  Pearson  had  been  induced  by  the  defendants  to 
brealc  his  contract  of  service,  that  he  bad  broken  it,  and  bod  thereby, 
in  Act,  caused  some  injury  to  the  plaintiff.  We  were  of  opinion  that 
the  act  of  tbe  defendants  was  done  with  knowledge  of  the  contract 
between  the  plaintiff  and  Pearson,  was  done  in  order'  to  obtain  an 
advantage  for  one  of  the  defendants  at  the  expense  of  the  plaintiff,  was 
done  from  a  wrong  motive,  and  wonld  therefore  Justify  a  finding  that 
it  was  done  in  that  sense  maliciously.  There  remained  nevertheless 
the  question,  whether  there  was  any  evidence  to  be  left  to  the  Jury 
against  the  defendants  Hall  and  Fletcher,  it  being  objected  that  Pearson 
was  not  a  servant  of  the  plaintiff.  The  case  was  accurately  within  the 
authority  of  the  caae  of  Lumley  v.  Gye.  If  that  case  was  rightly 
decided,  the  objuctjon  in  this  case  failed.  Tbe  only  question  then  which 
we  took  time  to  consider  was  whether  the  decision  of  the  majority  of 
tbe  judges  in  that  case  shonld  be  supported  in  a  Cou^t  of  Error.  That 
case  was  bo  elaborately  discussed  by  the  learned  Judges  who  took  part 
in  it,  that  little  more  can  be  said  about  it,  than  whether,  after  careful 
coDsideraUon,  one  agrees  rather  with  the  judgments  of  the  majority, 
or  with  the  most  careful,  learned,  and  able  Judgment  of  Mr.  Justice 
Coleridge.  The  decision  of  the  majority  will  be  seen,  on  a  carefhl  con- 
sideration of  their  Judgments,  to  have  been  founded  upon  two  chains  of 
reasoning.  First,  that  wherever  a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act,  and  such  an  act  aa  may,  as  a  natural  and 
probable  consequence  of  it,  produce  injury  to  another,  and  which  in  the 
particular  case  does  produce  such  an  injury,  an  action  on  the  cose  will 
lie.  This  is  tiie  proposition  to  be  deduced  (Vom  the  case  of  Ashby  v. 
White.*  If  these  conditions  are  satisfied,  the  action  does  not  the  less  lie 
because  the  natural  and  probable  consequence  of  the  act  complained  of 
is  an  act  done  by  a  third  person :  or  because  such  act  so  done  by  the 
tbird  person  is  a  breach  of  duty  or  contract  by  him,  or  an  act  illegal  on 

>  The  itatement  of  facti  ind  the  duaratiug  opinion  of  LORD  COLEEIDOI,  C.  J.,  ua 
■oiitted.  —  Ed. 

>  1  Sm.  L.  C.  (Sth  ed.)  p.  264. 
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h!s  part,  or  an  act  otbenrise  imposing  an  actionable  liability  on  liin. 
It  has  been  said  that  the  law  implies  that  the  act  of  the  third  pv^, 
being  one  which  he  has  free  will  and  power  to  do  or  not  to  do,  is  1^ 
own  wilfhl  act,  and  therefore  is  not  the  natural  or  probabk  nsdt  d 
the  defendants'  act  In  many  cases  that  may  be  so,  bat  if  the  hnii 
so  to  imply  in  every  case,  it  will  be  an  implication  contrary  to  muifW 
trath  and  fact  It  has  been  sud  that  if  the  act  of  the  third  penoo  ii 
%  breach  of  duty  or  contract  by  him,  or  is  an  act  whidi  It  is  ill^  for 
him  to  do,  the  law  will  not  recognize  that  it  is  a  natoral  ot  pnbiUt 
consequence  of  the  defendant's  act.  Again,  if  that  weresobddiniO 
cases,  the  law  would  in  some  refuse  to  recognize  what  is  maniltotlj  but 
in  fact.  If  the  Judgment  of  Lord  EUenborough  in  Vicars  c.  Wiloxb' 
requires  VoXe  doctrine  for  its  snpport,  it  is  in  our  opinion  wrong. 

We  are  of  opinion  that  the  propositiona  deduced  above  licmAibbf 
V.  White  *  are  correct.  If  they  be  applied  to  such  a  case  aa  Lomleyi. 
Gye,  the  qoestion  is  whether  all  the  conditions  are  by  such  a  cut  M- 
filled.  The  first  is  that  the  act  of  the  defendants  which  is  coin[duiKd 
of  must  be  an.act  wrongful  in  law  and  in  ftict.  Merely  to  pernude  \ 
person  to  break  his  contract,  may  not  be  wrongfta)  in  law  or  fact  u  ii 
the  second  case  put  by  Coleridge,  J.'  But  if  Uie  persuasion  be  ued 
for  the  indirect  purpose  of  injuring  the  plaintifi',  or  of  benefitjng  Uh 
defendant  at  the  expense  of  ttie  plaintiff,  it  is  a  malicious  act  wtuchii 
in  law  and  in  fact  a  wrong  act,  and  therefore  a  wrongfnl  act  and  tlla^ 
fore  an  actionable  act  if  injury  ensues  from  it.  We  think  that  it  cuut 
be  doubted  that  a  malicious  act,  such  as  is  above  described,  is  awroi^- 
fhl  act  in  law  and  in  fact  The  act  complained  of  in  each  a  cue  u 
Lumley  v.  Gye,  and  which  is  complained  of  in  tiie  present  cue,  vt 
therefore,  because  malicious,  wrongful.  That  act  is  a  persnaaion  \^ 
the  defendant  of  a  third  person  to  break  a  contract  existing  betwen 
such  third  person  and  the  plaintifi*.  It  cannot  be  maintained  tbit  it  it 
not  a  natural  and  probable  consequence  of  that  act  of  persnasioD  thil 
the  tiiird  person  will  break  his  contract  It  is  not  only  the  natartlmd 
probable  consequence,  but  by  the  terms  of  the  propositicn  wbidi 
involves  the  success  of  the  persuasion,  it  is  the  actual  conseqaeitt 
Unless  there  be  some  technical  doctrine  to  oblige  one  to  say  to,  it 
seems  impossible  to  say  correctly,  in  point  of  fact,  that  the  breicfa  li 
contract  is  too  remote  a  consequence  of  the  act  of  the  defendants.  Tbc 
technical  objections  alluded  to  above  have  been  snggested  as  the  c»- 
sequences  of  the  Judgment  in  Vicars  v.  Wilcocks.'  But  that  jo^ineol 
when  so  used  or  relied  on  seems  to  us  to  be  disapproved  in  the  c^Hiiiou 
given  in  the  House  of  Lords  in  Lynch  v.  Knight,*  and  seems  to  u 
when  so  naed  to  be  unreasonable.  In  the  case  of  Lnmley  v.  Gyt^tiA 
in  the  present  case,  the  third  condition  is  ftilfllled,  namely,  that  the  id 
of  the  defendant  caused  an  injury  to  the  pl^ti^  unless  i^ain  it  cm  be 

1  SEwt,l. 
•  Supra,  a09. 
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said  oorrefltl;  tbat  the  injury  is  too  remote  from  the  cause.  But  that 
raises  again  the  same  question  as  has  been  Just  dismissed.  It  is  not 
too  remote  if  the  injnry  is  the  natural  and  probable  oonsequence  of  the 
alleged  cause.  That  is  stated  in  all  the  opinions  in  Lynch  v.  Knight.* 
The  injnry  is  in  such  a  case  in  law  as  well  as  in  fact  a  natural  and 
probable  consequence  of  the  cause,  because  it  is  in  fact  the  consequence 
of  the  cause,  and  there  is  no  technical  rule  against  the  tmth  being 
rei>(^ized.  It  follows  that  in  Lumley  v.  Gye,  and  in  the  present  case, 
all  the  conditions  necessary  to  maintain  an  action  on  the  case  are 
AiUlled. 

Another  chain  of  reasoning  was  relied  on  by  llie  majority  in  I^mley 
V.  Gye,  and  powerfully  combated  by  Colerii^,  J.  It  was  said  that 
the  contract  in  question  was  within  the  principle  of  the  Statute  of 
Laborers,  tliat  is  to  say,  that  the  same  evil  was  produced  by  the  same 
means,  and  that  as  the  statute  made  sach  means  when  employed  in  the 
case  of  master  and  servant,  strictly  so  called,  wrongful,  the  common 
law  ought  to  treat  similar  means  employed  with  regard  to  parties 
standing  in  a  similar  relation  as  also  wrongful.  If,  in  order  to  support 
Lnmley  v.  Gye,  it  had  been  necessary  to  adopt  this  proposition,  we 
should  have  much  doubted,  to  say  the  least.  The  reasoning  of  Cole- 
ridge, J.,  upon  the  second  head  of  his  Judgment  seems  to  us  to  be  as 
'nearly  as  possible,  if  not  quite,  conclusiTC.  But  we  think  it  is  not 
necessary  to  base  Qie  support  of  the  case  upon  this  latter  proposition. 
We  think  the  case  is  better  supported  upon  the  first  and  latter  doctrine. 
And  we  are  therefore  of  opinion  that  the  judgment  of  the  Queen's  Bench 
Division  was  correct,  and  that  the  principal  appeal  most  be  dismissed. 
Appeal  diemUsed, 


Bkswbb,  J.,  IN  ANGLE  v.  CHICAGO,  &o.,  E.  CO. 

18M.    Ul  Untiil  SlaUt,  1,  p.  IS. 

Bbbwbb,  J.  That  this  was  a  wrongful  interference  on  the  part  of 
the  Omaha  Company,  and  that  it  resulted  directly  in  loss  to  the  con- 
tractor and  to  the  Portage  Company,  is  apparent  It  is  not  an  answer  . 
to  say  that  there  was  no  certainty  that  the  contractor  would  have 
completed  bis  contract,  and  so  earned  these  lands  for  the  Portt^e 
Company.  If  such  a  defence  were  tolerated,  it  would  always  be  an 
answer  in  case  of  any  wrong*il  interference  with  the  performance  of 
a  contract,  for  there  is  always  that  lack  of  certainty.  It  is  enough 
that  there  should  be,  as  there'was  here,  a  reasonable  assurance,  oour 
sidering  all  the  surroundings,  that  the  contract  would  be  performed 
in  the  manner  and  within  the  time  stipulated,  and  so  performed  as  to 
secure  the  land  to  the  company. 

»»H.L.C.6TT. 
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It  fiertainly  does  not  lie  in  the  mouth  of  a  wroi^oer,  in  the  face  of 
snch  probabilities  as  attend  this  case,  to  sa;  that  perhaps  the  contnct 
-would  not  hare  been  completed  even  if  no  interference  had  been  lud, 
and  that,  theiefore,  tiiere  being  no  certainly  of  the  loss,  then  is  no 
liability. 


GLAMOEGAIf  COAL  CO.,  LIMITED,  bt  als.  v.  80DTH 
WALES  MINEES'  FEDEEATION  n  Ai* 


Affeai.  by  the  plaintiffs  from  the  decision  of  Bighah,  J.  (L  &. 
1903, 1KB.  118). 

The  action  was  brought  by  the  Glamorgan  Coal  Company,  Limittd, 
and  serenty-three  other  plaintiffs,  owners  of  collieries  in  South  Wales, 
against  the  South  Wales  Miners'  Federation,  its  trustees,  its  officen, 
and  a  number  of  membera  of  its  executive  council,  claiming  d&magei 
for  wrongfully  and  maliciously  procuring  and  inducing  workmen  em- 
ployed in  the  plaintiffs'  collieries  to  bre^  their  contracts  of  serriN 
with  the  plaintiffs.  In  the  alternative  the  plaintiffs  sued  the  defend-, 
ants  for  wrongfully,  unlawfully,  and  maliciously  conspiring  together 
to  do  the  acts  complained  of.  The  plaintiffs  claimed  both  damage 
and  an  injunction. 

The  defence  consisted  of  denials  of  the  material  allegatloiiB  in  tb 
statement  of  claim,  and  of  a  plea  that  the  acts  complained  of  nn 
done,  if  at  all,  with  reasonable  justification  and  excuse.  The  tiial 
of  the  actiou  was  commenced  with  a  spedal  jury;  but  ultimately  the 
jury  was  discharged,  and  all  questions  of  law  and  fact,  as  well  as  the 
ascertainment  of  damages,  if  any,  were  by  consent  left  to  the  dtte^ 
mination  of  the  learned  judge. 

The  following  facta  (inter  alia)  were  stated,  in  substance,  bf  Bis- 
HAM,  J.,  in  his  written  opinion :  — 

The  plaintiffs  are  seTcnty-fonr  limited  liability  companies  asKo- 
ated  together  for  the  protection  of  their  own  interests  under  the  etrle 
of  the  Monmouthshire  and  South  Wales  Coal  Owners'  Assomtioiu 
They  work  upwards  of  200  collieries  in  the  South  Wales  district,  isd 
in  these  collieries  they  employ  about  100,000  men. 

For  the  last  twenty  or  twenty-five  years  the  tnasteis  andtiietiiai 
in  the  South  Wales  colliery  district  have  worked  together  nndeTUi 
agreement,  called  the  sliding  scale  agreement,  by  which  the  rate  of 
wages  paid  to  the  men  is  made  to  depend  on  the  price  ftn  the  ttoe 
being  of  a  certain  agreed  class  of  coal  —  that  is  to  say,  as  the  price  of 
that  coal  rises  or  falls  so  the  rate  of  wages  moves  up  or  down.  ClwK 
23  of  the  sliding  scale  agreement  is  as  follows :  "  It  is  herel^  aireed 
that  all  notices  to  terminate  contracts  on  the  part  of  the  empjoTsnu 
>  StaUiMat  tbridgtd.    Argauunts  omittad;  «Iwp«rt  of  op(nioiM>-'&>. 
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veil  as  employed,  ehall  be  given  only  on  the  first  day  of  any  oalendat 
month,  and  to  terminate  on  the  last  day  of  the  same  month." 

The  defendant  federation  was  formed  in  1S98,  and  in  1899  was  rois- 
tered under  the  Friendly  Societies  Act.  Practically  all  the  miners 
in  the  South  Wales  district  became  members  of  it  There  are  about 
128,000  members ;  inolnding  all,  or  very  nearly  all,  the  men  who  work 
for  the  plaintiffs.  In  1900  the  federation  was  in  the  possession  of 
funds  amounting  to  100,0001.  By  its  rules  its  objects  are  deolaied  to 
be  to  provide  funds  to  carry  on  the  business  of  the  federation ;  taking 
into  consideration  the  question  of  trade  and  wages ;  to  protect  work- 
men generally,  and  regulate  the  relations  between  them  and  employ- 
ers ;  and  to  call  conferences  to  deal  with  questions  affecting  the  work- 
men of  a  trade,  wage,  and  legislative  character. 

In  November,  1900,  the  executive  council  of  the-  federation  re- 
quested the  workmen  to  hold  meetings  for  the  purpose  of  electing 
delegates  to  attend  a  conference  on  Xovember  12.  Delegates  were 
accordingly  elected,  and  at  the  conference  a  resolution  was  passed 
authorizing  the  council  of  the  federation  to  declare  a  general  holiday 
at  any  time  they  might  think  it  necessary  for  the  protection  of  wages 
and  of  the  industry  generally. 

On  October  23, 1901,  a  "  manifesto  "  to  the  workmen  was  published, 
stating  that  it  had  been  resolved  that  the  workmen  shall  observe  as 
general  holidays  Friday  and  Saturday  next  Subsequently  two  other 
stop-days  were  ordered,  viz. :  for  October  81  and  November  6.  (The 
reasons  for  issuing  the  manifesto  are  stated  in  the  opinion  of  Stib- 
LDfo,  L.  J.,  pott.)  The  result  was  that  the  men  stayed  away  from 
work  on  the  four  days,  and  so  broke  theii  contracts  with  the  masters. 

The  manifesto  purported  to  be  issued  by  the  sliding  scale  commit- 
tee, and  was  signed  by  the  members  of  that  committee,  who  were  also 
members  of  the  executive  council  of  the  federation.  But  in  fact  the 
issuing  of  the  manifesto  was  caused  by  the  executive  council  of  the 
federation. .  In  truth  it  was  the  federation  who  were  acting ;  the  name 
of  the  sliding  scale  committee  being  used  as  a  blind,  with  the  purpose 
oS  securing  the  funds  of  the  federation  from  possible  liability  under 
the  decision  in  the  Tajgr  Vale  Ciue,  L.  Q.  1901,  App.  Gases,  426. 

BiOBAi^  J.,  concludes  his  findings  of  fact  with  the  following  stat^ 
ment :  — 

"  The  evidenee  satisfies  me  that  the  action  of  the  federation,  and  of 
the  other  defendants  in  1901,  was  dictated  by  an  honest  desire  to  for- 
ward tiie  interest  of  the  workmen,  and  was  not,  in  any  sense,  prompted 
by  a  wish  to  injure  the  masters.  Neither  the  federation  nor  the  other 
defendants  had  any  prospect  of  personal  gain  from  the  operation  of 
the  stop-days.  Having  been  requested  by  the  men  by  the  resolution 
of  November  12, 1900,  to  advise  and  direct  them  as  to  when  to  stop 
work,  the  federation  and  the  other  defendants,  who  were  its  officers, 
in  my  opinion,  did  to  the  best  of  their  alnlity  advise  and  direct  the 
men.    Whether  they  advised  them  wisely  I  cannot  say,  though  I  am 
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inclined  to  think  not    Bnt  I  am  satisfied  that  they  advised  them 
honestly,  and  without  malice  of  any  kind  against  the  plaintifig. 

"  I  hare  to  decide,  in  these  circomstanoes,  whether  an  action  in  tort 
will  He  against  the  defendants.  The  advioe  and  guidanoe  of  the  de- 
fendants was  Bolioited  and  given.  If  followed,  it  involved,  u  the 
def endanta  knew,  the  breaking  of  the  subsisting  conttacts.  It  ms 
followed,  as  the  defendants  wished  it  should  be,  and  damage  letatted 
to  the  maaters ;  but  there  was  no  malicious  intention  to  caose  iajiuy, 
no  profit  was  gained  for  themselves  by  the  defendimts,  and  thar  »]« 
ot^eot  was  to  benefit  the  men  whom  they  were  advising  and  dinetn^." 

The  learned  judge  gave  judgment  for  the  defendants  on  botli 
branches  of  the  plnintiffw'  claim.  His  opinion  is  reported  in  L  S. 
(1903)  1  K.  B.  118. 

Plaintiffs  appealed. 

Sir  £.  Clarke,  K.  C,  B.  Fnmma-WiUiamt,  K.  C,  MontagM  Luk, 
K.  C,  and  Trevor  Lewis,  for  plaintiffs 

Rujiu  iBotum,  K.  C,  Solman  Oregary,  and  (^munt  Sdwarib,  for 
defeodanta. 

Cur.  adv.  mU. 

[The  opinion  of  Vauohav  Wiujams,  L.  J.,  in  favor  of  liim- 
anoe,  is  omittod-j 

BoHBB,  Ih  J.  The  law  applicable  to  this  case  is,  I  think,  nU 
settled.  I  need  only  refer  to  two  passages  in  which  that  ls¥  la 
shortly  and,  comprehensively  stated.  In  Quinn  v.  Xjeathem,  (1901) 
A,  0.  495,  at  p.  510,  Lord  Maonaghten  said :  "  A.  violation  of  legil 
right  committed  knowingly  is  a  cause  of  action,  and  it  is  a  viidstioi 
of  legal  right  to  interfere  with  contractual  relations  reot^^nized  h 
law  if  there  be  no  sufBoient  justification  for  the  interferenca"  M 
in  Mogul  Steamship  Go.  v.  McGregor,  Gow  &  Co.,  23  Q.  B.  D.  59^  it 
p.  614,  Bowen,  L.  J.,  included  in  what  is  forbidden  "  the  intoitioul 
praonrement  of  a  violation  of  individual  rights,  oootractnal  ot  otber, 
assoming  always  that  there  is  do  just  cause  for  it."  Bnt  althongb,  in 
my  judgment,  there  is  no  doubt  as  to  the  law,  yet  I  fully  recognin 
that  considerable  difficulties  may  arise  in  applying  it  to  the  aiam- 
stances  of  any  particular  case.  When  a  person  has  knowin{^y  piv- 
cored  another  to  break  his  contract,  it  may  be  difflcnlt  nndw  the 
circumstances  to  say  whether  or  not  there  was  "  sufficient  justificitioi 
or  jnst  cause "  for  his  act  I  think  it  would  be  extremely  diicntt, 
even  if  it  were  possible,  to  give  a  complete  and  satisfaotoiy  definitini 
of  what  is  "sufficient  justification," and  most  attempts  todosovsiU 
probably  be  misohievons.  I  certainly  shall  not  make  the  sttsmit 
In  particular  I  do  not  think  it  necessary  or  useful  to  disoon  tlit 
point  as  to  how  far  the  question  of  justification  can  be  assimilated  tn 
the  question  of  malice  in  oases  of  libel  and  slander.  As  Collins,  H.  &. 
said  in  Bead  v.  Friendly  Society  of  Operative  Stonemaatms,  (19(fi) 
2  K.  B.  732,  at  p.  739  :  "It  is  not  at  all  necessary  in  this  ease  to  em 
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bark  apon  tlie  qaestion  whether  'without  just  oanse'  is  a  complete 
equivalent  for  what  was  meant  in  the  common  law  by  'malice.'  I 
am  inclined  to  think  that^  though  in  many  cases  adequate  as  a  d^ 
soription,  it  is  not  co-extensive  with  it,  nor  do  I  think  that  in  dvil 
actions  any  more  than  in  criminal  it  will  be  possible  to  eliminate  mo- 
tiTea  from  the  discussion."  I  respectfully  agree  with  what  Bowan, 
L.  J.,  said  in  the  Mogul  Case,  when  considering  the  difficulty  that 
might  arise  whether  there  was  sufficient  justification  or  not;  "The 
good  sense  of  the  tribunal  which  had  to  decide  would  have  to  analyze 
the  circumstances  and  to  discorer  on  which  side  of  the  line  each  case 
fell."  I  will  only  add  that,  in  analyzing  or  consideriiig  the  circum- 
stances, I  think  that  regard  might  be  had  to  the  naturb  of  the  con- 
tract broken ;  the  position  of  the  parties  to  the  contract ;  the  grounds 
for  the  breach  j  the  means  employed  to  procure  the  breach ;  the  re- 
lation of  the  person  procuring  the  breach  to  the  person  who  breaks 
the  contraot;  and  I  think  also  to  the  object  of  the  person  in  pro- 
curing the  breach.  But,  though  I  deprecate  the  attempt  to  define 
justification,  I  think  it  right  to  express  my  opinion  on  certain  points* 
in  connection  with  breaches  of  contract  procured  where  the  contract 
is  one  of  master  and  servant.  In  my  opinion,  a  defendant  sued  for 
knowingly  procuring  such  a  breach  is  not  justified  of  necessity  merely 
by  his  showing  that  he  had  no  personal  animns  against  the  employer, 
or  that  it  was  to  the  advantage  or  interest  of  both  the  defendant  and 
the  workman  that  the  contract  should  be  broken.  I  take  the  follow- 
ing simple  case  to  illustrate  my  view.  If  A.  ivants  to  get  a  specially 
good  workman,  who  is  under  contract  with  B.,  as  A.  knows,  and  A. 
gets  the  workman  to  break  his  contract  to  B.'s  injury  by  giving  him 
higher  vragea,  it  would  not,  in  my  opinion,  afford  A.  a  defence  to  an 
action  against  him  by  B.  that  he  could  establish  he  had  no  personal 
animus  against  B.,  and  that  it  was  both  to  the  interest  of  himself  and 
of  the  workman  that  the  contract  with  B.  should  be  broken.  I  think 
that  the  principle  involved  in  this  simple  case,  taken  by  me  by  way 
of  illustration,  really  governs  the  present  case.  For  it  is  to  be  re- 
membered that  what  A.  has  to  justify  is  his  action,  not  as  between 
him  and  the  workman,  but  as  regards  the  employer  B.  And,  if  I 
proceed  to  apply  the  law  I  have  stated  to  the  oircumstances  of  the 
present  case,  what  do  I  find  ?  On  the  findings  of  fact  it  is  to  my 
mind  clear  that  the  defendants,  the  federation,  procured  the  men  to 
break  their  eontracts  with  the  plaintiffs  —  so  that  I  need  not  consider 
how  the  question  would  have  stood  if  what  the  federation  had  done 
had  been  merely  to  advise  the  men,  or  if  the  men,  after  taking  ad- 
vice, had  arranged  between  themselves  to  break  their  contracts,  and 
the  federation  had  merely  notified  the  men's  intentions  to  the  plain- 
tiffs. The  federation  did  more  than  advise.  They  acted,  and  by  their 
agents  actually  procured  the  men  to  leave  their  work  and  break  their 
contracts.  In  short,  it  was  the  federation  who  caused  the  injury  to 
the  plaintiffs.    This  was  practically  admitted  before  us  by  the  coun- 
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sel  for  the  fedeiation,  and,  indeed,  iooh  an  admiBsion  could  not,  in 
my  opinion,  be  avoided,  baying  regard  to  the  facts  stated  by  the 
learned  judge  in  his  judgment  And  it  is  not  disputed  that  the  fed- 
eration acted  as  they  did  knowingly.  So  that  the  only  question  which 
remains  is  one  of  justification.  Now  the  justification  urged  is  that  it 
was  thought,  and  I  will  assume  for  this  purpose  rightly  thought,  to 
be  in  the  interest  of  the  men  that  th^  should  leare  tjieir  work  in 
order  to  keep  up  the  price  of  coal,  on  which  the  amount  of  wages  of 
the  men  depended.  As  to  this,  I  can  only  say  that  to  my  mind  the 
ground  alleged  affords  no  justification  for  the  conduct  of  the  federa- 
tion towards  the  employers-,  for,  as  I  have  already  pointed  out,  the 
absence  on  the  part  of  the  federation  of  any  malicious  intention  to 
injure  the  employers  in  itself  affords  no  sufficient  justification.  But 
it  was  said  that  the  federation  had  a  duty  towards  the  men  which 
justified  them  in  doing  what  they  did.  For  myself  I  cannot  see  that 
they  had  any  duty  which  in  any  way  compelled  them  to  act,  or  justi- 
fied them  in  acting,  as  they  did  towards  the  plaintiffs.  And  the  fact 
that  the  men  and  tjie  federation,  as  being  interested  in  or  acting  for 
the  benefit  of  the  men,  were  both  interested  in  keeping  up  prices,  and 
so  in  breaking  the  contracts,  affords  in  itself  no  sufficient  justifica- 
tion for  the  action  of  the  federation  as  against  the  plaiiiti&,  as  I 
hare  already  pointed  out  I  think,  therefore,  that  the  appeal  mast 
sucoeed. 

Stibldio,  L.  J. 

That  interference  with  contractual  relations  known  to  the  law  may 
in  some  cases  be  justified  is  not,  in  my  opinion,  open  to  doabt  For 
example,  I  think  that  a  father  who  discovered  that  a  child  of  his  had 
entered  into  an  engagement  to  marry  a  person  of  immoral  character 
would  not  only  be  justified  in  interfering  to  prevent  that  oontract  from 
being  carried  into  effect  bat  would  greatly  fail  in  his  duty  to  his  child 
if  he  did  not  This  duty  is  recognized  by  the  oonrts ;  for  the  Court 
of  Chancery  and  the  Chancery  Division  of  the  High  Court  of  Jostice 
have  continually  so  interfered  on  behalf  of  wards  of  Court,  sometimes 
with  a  heavy  hand ;  and  the  principle  on  which  the  judges  of  tiiose 
courts  have  acted  is  simply  that  of  doing  on  behalf  of  the  ward  that 
which  a  right-minded  father  wonid  do  in  the  true  interest  of  his  chUd. 
I  conceive  that  circumstances  might  ooour  which  would  give  rise  to  the 
same  duty  in  the  ease  of  a  oontract  of  service.  I  need  not  say  that  the 
present  is  a  very  different  ease  from  that  which  I  have  just  put  It 
would  no  doubt  he  desirable  if  a  general  rule  could  be  formulated 
which  would  determine  in  what  oases  such  a  justification  exists ;  bat 
no  such  role  has  been  laid  down,  and  I  doubt  whether  this  can  be 
done ;  so  far  as  I  can  see  it  must  be  left  (iu  the  language  of  Loid 
Bowen)  to  the  tribunal  to  analyze  the  circumstances  of  each  puticolir 
case  and  discover  whether  a  justification  exists  or  not 
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In  the  present  case  the  learned  judge  finds  that  tbe  fedeiation  and 
the  other  defendants  "  had  lawful  justification  orezooBe  for  what  they 
did  in  this,  that  haviim  been  solicited  by  the  men  to  advise  and  gnida 
them  on  the  question  of  stop-days,  it  waa  their  du^  and  right  to  give 
them  advice,  and  to  do  what  might  be  necessary  to  secnre  that  the 
advioe  should  be  followed  " ;  and  the  existence  of  this  duty  has  been 
strongly  pressed  upon  as  in  argument  1^  the  learned  counsel  for  the 
Beveral  defendants.  It  vill  be  observed  that  the  learned  jndge  ex- 
pressly finds  that  the  defendants  were  not  merely  advisers,  but  also 
^ents  "  to  do  what  might  be  neoessaiy  to  seeure  that  the  advice  should 
be  followed."  In  the  view  whioh  I  take  of  the  facts  the  defendants 
not  only  gave  advice,  biit  acted,  and  their  action  took  the  form  of 
interfering  with  the  contractual  relations  between  the  masters  and  the 
men.  If  in  so  doing  they  oonimitted  a  tort,  it  would  be  no  answer  to 
say  that  they  acted  upon  the  advice  of  a  third  person,  as,  for  example, 
their  own  aolioitoi ;  and  it  is  difficult  to  see  how  they  can  be  in  a  bet- 
ter position  simfdy  because  the  advice  on  which  they  acted  emanated 
from  themselves. 

In  my  judgment  the  liabilily  of  the  defendants  must  turn  on  the 
answer  to  be  given  to  the  question  wheiher  the  circumstances  of  the 
case  were  in  fact  saoh  as  to  justify  the  defendants,  or  any  of  them, 
in  acting  as  they  did. 

The  oiroumstaooes  were  these  :  Middlemen  at  Cardiff  were  attempt- 
ing to  reduce  the  price  of  coal,  and  it  was  feared  that  some  employers 
might  yield  to  the  pressure  of  competition  and  enter  into  agreements 
for  the  sale  of  coal  at  prices  lower  than  those  existing  at  the  time, 
with  the  result  that  the  wages  of  the  miners,  which  were  regulated 
by  a  sliding  scale,  would  be  reduced. 

To  counteract  this  it  was  considered  desirable  by  the  men's  advis- 
ers that  prices  should  be  sustained  by  diminishing  the  output  of  coal, 
and  that  this  should  be  effected  by  the  men  taking  the  holidays  com- 
plained ol  It  was  not  contended  or  suggested  that  a  limitation  of 
the  output  of  coal  was  an  illegitimate  object  or  aim  on  the  part  of  the 
men,  or  that,  if  it  could  have  been  attained  without  the  breach  of 
contracts  (as,  for  ex&n)ple,by  the  service  of  proper  notices  putting  an 
end  to  those  contracts),  Uie  men  would  not  have  been  within  their 
legal  rights.  The  difficulty  whioh  presented  itself  was  this,  —  that 
one  of  the  terms  of  the  arrangement  under  which  the  sliding  scale 
of  wages  existed  was  that  notices  of  the  determination  of  contiaote 
of  employment  should  only  be  given  on  the  first  day  of  a  calendar 
month  to  terminate  on  the  last  day,  and  this  prevented  notices  of  de- 
termination being  effective  at  the  desired  moment.  The  critical  period 
was  known  to  ooeur  in  October  or  ^Tovember,  The  men  persuaded 
themselves  that  it  was  the  masters'  interest  as  well  as  their  own  that 
they  should  have  power  to  take  holidays  at  this  period ;  but  this  was 
a  point  on  which  the  masters  were  entitled  to  have  tbeii  own  opinion ; 
and  from  what  ooourred  in  November,  1900,  it  was  known  to  tiie  men 
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that  the  masters'  viev  did  not  agree  with  that  of  the  men.  If  the 
men  had  faith  in  the  soondness  of  their  opinion,  their  oouise  wu  to 
negotiate  through  the  defendanta  for  a  modification  of  the  sliding 
scale  arrangement ;  what  they  aotnally  thought  fit  to  do  was  thtt 
while  insisting  on  the  benefit  of  the  sliding  scale  they  treated  Uiem- 
selves  as  emancipated  from  the  obserrance  of  one  of  the  tennion 
which  that  scale  had  been  agreed  to,  although  the  masters  objected, 
and  although  the  ootirse  taken  hy  the  men  night  result  in  Betioos 
damage  to  the  masters,  or  some  of  them.  This  is,  I  think,  a  diffieilt 
position  to  maintain.  The  justification  set  up  seems  to  me  to  unoaot 
to  no  more  than  this — that  the  course  which  they  took,  although  it 
might  be  to  the  detriment  of  the  masters,  was  for  the  pecuniary  intci- 
est  of  the  men ;  and  I  think  it  wholly  insufficient  The  defendanti 
took  active  steps  to  carry  this  policy  into  effect,  and,  as  I  hare  sud, 
interfered  to  bring  aboat  the  violation  of  legal  rights.  In  my  ji^ 
ment  they  fail  to  justify  those  acts,  and  the  appeal  ought  to  be  tl- 
lowed. 

Thb  Goubt  declined  to  grant  an  immediate  injunction,  bat  leserrtd 
liberty  to  the  plaintiffs  to  apply  for  an  injunction  in  case  it  shoold  be 
r  to  do  so.  Appeal  aUoMi 


The  defendants  appealed  to  the  House  of  Lords.  The  decision  tbm 
is  reported  in  Law  Eeports  (1905)  Appeal  Cases,  239,  under  the  mat 
of  South  Wales  Miners'  Federation,  et  als.,  Appellants  v.  Glamoigu 
Coal  Co.,  Limited,  et  als..  Respondents. 

After  arguments  which  oocapied  six  days,  the  House  to<A  time  lo 
consideration. 

The  Eabl  or  Halsbubt,  L.  C,  gave  an  opinion  in  £avor  of  diuiiis- 
ing  tiie  appeal. 

LOBD  MAONAQHTBlf. 

But  what  is  the  alleged  justification  in  the  present  case?  It  ins 
said  that  the  council — the  ezecntiTe  of  the  federation — hadadn^ 
cast  upon  them  to  protect  the  interests  of  the  members  of  thennioii, 
and  tiiat  they  could  not  be  made  legally  responsible  for  the  eoiK- 
quenoes  of  their  action  if  they  acted  honestly  in  good  futh  and  «ilh- 
out  any  sinister  or  indirect  motive.  The  case  was  ai^ued  with  eqnal 
oandoi  and  ability.  But  it  seems  to  me  that  the  ai^rtu^^t  »iaj  be 
disposed  of  by  two  simple  questions.  How  was  the  duty  created  T 
What  in  fact  was  the  alleged  duty  ?  The  alleged  duty  was  cnatri 
by  the  members  of  the  union  themselves,  who  elected  or  appnnted 
the  officials  of  the  nnion  to  guide  and  direct  their  action ;  and  tlicn  it 
was  contended  that  the  body  to  whom  the  members  of  the  union  han 
thus  committed  their  individual  freedom  of  actitHi  are  not  responnUi 
for  what  they  do  if  they  act  according  to  their  honest  jodgneDt  in 
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farthemnce  of  what  they  oonsidei  to  be  the  interest  of  their  (xmstitu* 
entB.  It  seems  to  me  that  if  that  plea  were  admitted  there  would  be 
au  end  of  all  leBponsibility.  It  would  be  idle  to  stie  the  workmen, 
the  individoal  wrong-doers,  even  if  it  were  praotieafale  to  do  so.  Their 
oounselloTs  and  protectors,  the  real  authors  of  the  mischief,  would  be 
safe  from  l^al  proceedings.  The  only  other  question  is,  "What  is  the 
alleged  duty  set  up  by  the  federation  ?  I  do  not  think  it  can  be 
better  described  than  it  was  by  Mr.  Lash.  It  comes  to  this  —  it  is  the 
duty  on  all  proper  oooasions,  of  which  the  federation  or  their  officials 
are  to  be  the  sole  judges,  to  counsel  and  procure  a  breach  of  da^. 

I  ^ree  with  iELomer  and  Stirling,  L.  J  J.,  and  I  think  the  appeal 
must  be  diamiased. 

Loan  Jakes. 

In  order,  therefor^  to  eatalJiBb  the  existence  of  good  cause  and 
excuse,  all  the  defendants  can  say  is,  "We,  the  federation,  had  the 
duty  cast  upon  us  to  advise  the  workmen.  We  did  advise  them  to 
oommit  an  unlawful  act,  but  in  giving  that  advice  we  honestly  believed 
that  they  would  be  in  a  better  financial  position  than  if  they  acted 
lawfully  and  fulfilled  their  contracts."  £ven  if  it  be  assumed  that 
suoh  aUegations  are  correct  in  fact,  I  think  that  no  justification  in 
law  is  established  by  them.  The  intention  of  the  defendants  was 
directly  to  procure  the  breach  of  contracts.  The  fact  that  their  mo- 
tives were  good  in  the  interests  of  those  they  moved  to  action  does 
not  form  any  answer  to  those  who  have  Buffered  from  the  unlawful 
act.  During  the  arguments  that  have  been  addressed  to  your  Ijord- 
ships  I  do  not  think  quite  sufficient  distinction  was  drawn  between 
the  intention  and  the  motives  of  the  defendants.  Their  intention 
clearly  was  that  the  workmen  should  break  their  oontraots.  The 
defendants'  motives,  no  doubt,  were  that  by  so  doing  wages  should  be 
raised.  But  if  in  carrying  out  the  intention  the  defendants  purposely 
procured  an  unlawful  act  to  be  committed,  the  wrong  that  is  thereby 
inflicted  cannot  be  obliterated  by  the  existence  of  a  motive  to  secure 
a  money  benefit  to  the  wrong-doers. 

For  these  reasons  I  think  the  jadgment  of  tbe  Court  of  Appeal 
should  be  affirmed.* 

liOKD  LiNDLST.  My  Lords,  I  agree  so  entirely  with  the  judgments 
of  Bomer  and  Stirling,  L.  JJ.,  that  I  should  say  no  more  were  it  not 
for  the  great  importance  of  some  of  the  arguments  addressed  to  yonr 
Lordships  on  tMs  appeal  and  which  deserve  notice. 

It  ia  useless  to  try  and  conceal  the  fact  that  an  organized  body  of 
men  working  together  can  produce  results  very  different  from  those 
wbtoh  can  be  produced  by  an  individual  without  assistance.  More- 
over, laws  adapted  to  individuals  not  acting  in  concert  with  others 
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reqnite  modification  and  extension  if  they  are  to  be  applied  nith 
effect  to  large  bodies  of  persons  acting  in  ooneert.  The  HiwgHnTi  Isv 
of  conspiracy  is  based  upon  and  is  justified  by  this  ondeniable  tntL 

But  the  poBsession  of  great  power,  whether  hy  one  person  or  by 
many,  is  quite  as  consistent  with  its  lawful  as  with  its  unlawful  em- 
ployment ;  and  there  is  no  legal  presumption  that  it  will  be  or  hu 
been  unlawfolly  exercised  in  any  particular  case.  Some  ill^  ict 
must  be  proved  to  be  threatened  and  intended,  or  to  hare  been  com- 
mitted, before  any  court  of  justice  in  the  United  Kingdom  can  pro- 
perly make  such  condaot  the  basis  of  any  decision. 

These  remarks  are  as  applicable  to  trade  unions  as  to  othei  leu 
powerful  organizations.  Their  power  to  intimidate  and  coerce  ii 
undoubted;  its  exercise  is  oomparatlrely  easy  and  probable;  bat  it 
would  be  wrong  on  tbis  account  to  treat  their  conduct  as  ill^nal  ininj 
particular  case  without  proof  of  further  facts  which  make  it  sa  It  ii 
not  incumbent  on  a  trade  union  to  rebut  any  presumption  of  ill^ality 
based  only  on  their  power  to  do  wrong.  Freedom  necessarily  inTalra 
such  a  power ;  but  the  mere  fact  of  its  existence  does  not  jnsti^  uj 
legal  presumption  that  it  will  be  abused. 

In  the  caae  before  your  Lordships  there  is  proof  that  the  memben 
of  the  mining  federation  combined  to  break  and  did  break  their  con- 
tracts with  their  employers  by  stopping  work  without  proper  notice 
and  without  proper  leave.  There  is  also  proof  that  the  officials  of  tbe 
federation  assisted  the  men  to  do  this  by  ordering  them  to  stop  wo4 
on  partionlar  days  named  by  the  officials.  To  break  a  contract  it  u 
unlawful  act,  or,  in  the  lai^^uage  of  Lord  Watson  in  Allen  v.  ^ood,' 
"  a  breach  of  contract  is  in  itself  a  legal  wrong."  The  form  of  aetioD 
for  such  a  wrong  is  quite  immaterial  in  considering  the  general  ques- 
tion of  the  legality  or  illegality  of  a  breach  of  contract.  Any  pai^to 
a  contract  can  break  it  if  he  chooses ;  but  in  point  of  law  he  is  nut 
entitled  to  break  it  even  on  offering  to  pay  damages.  If  he  wants  to 
entitle  himself  to  do  that  he  must  stipulate  for  an  option  to  that  effect 
Ifon-lawyers  are  apt  to  think  that  eveiything  i^  lawful  which  is  not 
criminally  punishable ;  but  this  Is  an  entire  misconception.  A  tmaeb 
of  contract  would  not  be  actionable  if  nothing  legally  wrong  was  ia- 
Tolved  in  the  breach. 

The  federation  by  its  officials  are  clearly  proved  in  this  case  tohsTC 
been  engaged  in  intentionally  assisting  in  the  concerted  breach  of  i 
number  of  contracts  entered  into  by  workmen  belonging  to  the  fede^ 
ation.  This  is  clearly  unlawful,  according  to  Lnmley  v.  Gye'and 
Quinn  v.  Leathem,'and  the  more  recent  case  of  Bead  v  Friendly  Son- 
ety  of  Stonemasons.*  Xor  is  this  conclusion  opposed  to  Allen  v.  Flood* 
or  the  Mogul  Steamship  Company's  Case,*  where  there  was  no  nnlsv- 
fol  act  committed. 
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The  appellants'  coonsel'did  not  den;  th&t,  in  his  vieir  of  the  case, 
the  defendants'  conduct  leqnired  justification,  and  it  vas  contended 
(1)  that  all  whioh  the  offloiala  did  vas  to  advise  the  men,  and  (2)  that 
the  offloials  owed  a  duty  to  the  men  to  advise  and  assist  them  as  they 
did. 

As  regards  advice,  it  is  not  necessaiy  to  consider  when,  if  ever,  mere 
advice  to  do  an  unlawful  act  ia  actionable  when  the  advice  is  not  libel- 
Ions  or  slanderous.  Nor  is  it  necessary  to  consider  those  cases  in 
which  a  person,  whose  rights  will  be  violated  if  a  contract  is  performed, 
ia  justified  in  endeavoring  to  procure  a  breach  of  such  contract.  If  or 
is  it  necessary  to  consider  what  a  parent  or  guardian  may  do  to  protect 
his  child  or  ward.  That  there  are  cases  in  which  it  is  not  actionable 
to  exhort  a  person  to  break  a  contract  may  be  admitted ;  and  it  is  very 
difficult  to  draw  a  sharp  line  separating  all  such  cases  from  all  others. 
But  the  sooalled  advice  here  was  much  more  than  counsel ;  it  was 
accompanied  by  orders  to  stop,  which  couU  not  be  disobeyed  with  im- 
panl^.  A  refusal  to  stop  work  as  ordered  wonld  have  been  regarded 
as  disloyal  to  the  federation.  This  is  plain  from  the  speeches  given 
in  evidence  on  the  trial ;  and  in  my  opinion  it  is  a  very  important 
element  in  the  case  which  cannot  be  ignored. 

As  regards  duty  the  question  immediately  arises  —  duty  to  do  what  ? 
The  defendants  have  to  justify  a  particular  line  of  oouduct,  which  was 
wrongful,  i.  e.,  aiding  and  abetting  the  men  in  doing  what  both  the  men 
and  the  officials  knew  was  legally  wrong.  The  constitution  of  the 
union  may  have  rendered  it  the  dnty  of  the  officials  to  advise  the  men 
what  could  be  legally  done  to  protect  their  qwd  interests ;  but  a  legal 
dnty  to  do  what  is  illegal  and  known  so  to  be  is  a  contradiction  in 
terms.  A  similar  argument  was  urged  without  success  in  the  case  of 
the  Friendly  Society  of  Stonemasons  *  already  referred  to. 

Then  your  Lordships  were  invited  to  say  tJiat  there  was  a  moral  or 
social  duty  on  the  part  of  the  officials  to  do  what  they  did,  and  that, 
as  they  acted  bond  fide  in  the  interest  of  the  men  and  without  any  ill- 
will  to  the  employers,  their  conduct  was  justifiable ;  and  yoar  Lord- 
ships were  asked  to  treat  this  case  as  if  it  were  like  a  case  of  libel  or 
slander  on  a  privileged  occasion.  My  Lords,  this  contention  was  not 
based  on  authority,  and  its  only  merits  are  its  novelty  and  ingenuity. 
The  analogy  is,  in  my  opinion,  misleading,  and  to  give  effect  to  this 
contention  would  be  to  legislate  and  introduce  an  entirely  new  law, 
and  not  to  ezponnd  the  law  as  it  is  at  present.  It  would  be  to  render 
many  acts  lawfnl  which,  as  the  law  stands,  are  clearly  unlawful. 

My  Lords,  I  have  purposely  abstained  from  using  the  word  "  malice." 
Bearing  in  mind  that  malice  may  or  may  not  be  used  to  denote  ill-will, 
and  that  in  legal  language  presumptive  or  implied  malice  is  distinguish- 
able from  express  malice,  it  conduces  to  clearness  in  discussing  such 
cases  as  these  to  drop  the  word  "  malice  "  altogether,  and  to  sulMtitnte 
for  it  the  meaning  which  is  really  intended  to  be'  conveyed  by  it.  Its 
1  [IMS]  s  E.  B.  TSS. 
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OM  may  be  oeceuaiy  in  drawing  indicbnfenta ;  but  when  all  tiot  ii 
meant  by  malice  is  an  intentioQ  to  commit  an  onlawfol  act  without 
reference  to  spite  or  ill-feeling,  it  is  better  to  drop  the  word  malice 
and.  so  avoid  all  misunderstanding. 

The  appeal  ongbt  to  be  dismissed  with  costs. 

Ordtr  of  the  CouH  of  Appeal  affirmed  aai 
aj^eal  ditmiMted  with  eoett} 
■[SMtloBlof  tb«  Trad*  DiipotM  A<t,  •  Edntd  T,  Chap.  4T,  euetod  DK.tl,im,B 

"B«ct.  ).  Aa*et  donabjr  >  p«tMa  ia  eoatMnpUtioii  or  fnrtfaemice  of  *  tnit  ikfm 
(hall  sot  b«*ctia»ablt  anthagraondoDlrtliat  itlDdncat  KuneotlMTpenoD  tobttakitoo- 
tract  a(  (mplDymmt  or  tliat  it  U  an  iDtcrfmaDO*  iritli  tha  trade,  biuiDen,  or  enplojaan  •( 
toni*  oth«T  p«T*oa,  or  «itb  tha  right  of  aonia  othar  paraoD  to  diapoaa  of  hi*  capililokji 
labor  a*  ha  trill*."  —  Ed.] 
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SECTION  I.  (continued)- 

(c)  ThB  DdTT  of  ±S  IlTDITIDDll.  XOI   TO   COMMIT  A   ToKt 

NEWMAN  V.  ZACHART, 
Im  the  EiNo'a  Bekob,  MiOBAEuufi  Term,  1671, 
[BeporUd  in  Aleyn,  3.] 
AcnoN  Bar  le  oaae.  The  plaintiff  declares  that  the  defeudant  was 
hia  BbepUerd,  and  that  two  of  his  sheep  did  estray,  one  of  which  being 
found  again,  the  defendant  affirmed  to  be  the  plaintiff's,  whereupon  the 
plaintiff  paid  for  the  feeding  of  it,  and  caused  it  to  be  shorn  and  marked 
with  bis  own  mark ;  and  yet  afterwards  the  defendant  mcUitiose  macki- 
nana  to  disgrace  the  plaintiff,  and  knowing  the  said  sheep  to  be  the 
plaintiff's,  faUo  <t  fiatidtUenter  affirmavit  to  the  bailiff  of  the  manor 
that  had  waifb  and  strays  belonging  to  it,  tliat  Uiis  sbeep  was  an  estray : 
whereupon  the  bailiff  seized  it  to  his  damage,  &c.  And  after  a  verdict 
for  the  plaintiff  Latch  moved  that  there  was  no  cause  of  action,  for 
there  is  do  breach  of  trust  in  the  defendant  as  shepherd,  and  bis  words 
cannot  endamage  the  plaintiff,  for  he  shall  have  his  remedy  against  the 
bailiff  of  the  manor  that  seized  the  sheep  wrongfully.  But  it  was 
adjudged  that  the  action  would  lie,  becanse  the  defendant  by  his  false 
practice  hath  created  a  trouble,  disgrace,  and  damage  to  the  plaintiff; 
and  though  the  plaintiff  have  cause  of  action  against  the  baUiff,  yet  this 
will  not  take  off  his  action  against  the  defendant  in  respect  of  the 
trouble  and  charge  that  he  must  undergo  in  the  recovery  against  the 
bailiff,  and  Hales  said  that  if  one  slander  my  title,  whereby  I  am 
wrongfully  disturbed  in  my  possession,  though  I  have  remedy  against 
the  trespasser,  I  shall  have  an  action  against  him  that  caused  tha 
disturbance. 


SARAH  M.  RICE  v.  JOHN  T.  COOLID6E  asd  Othem. 
SuFBEKB  Judicial  Coubt,  SlAssACBDSEns,  Dbcbhbeb  I,  1876. 

[Reporttd  M  lai  JfoModbMUt  RepvrU,  393] 
HoBTON,  J.  This  is  an  action  of  trat.  The  principal  question  raised 
by  the  demurrer  is,  whether  the  plaintiff's  declaration  states  any  legal 
cause  of  action.  Each  count  alleges,  in  substance,  that  a  proceed- 
ing for  a  divorce  was  pending  in  the  courts  of  the  State  of  Iowa,  be- 
tween Joseph  S.  Coolidge  and  Mary  L.  Coolldge,  in  which  the  latter 
all^^  that  the  said  Joseph  S.  Coolidge  had  been  guilty  of  adultery 
with  the  plaintiff;  that  the  defendants  conspired  t<^ether  and  with  the 
said  Mary  L.  CooUdge  to  procure  and  suborn  witnesses  to  blsely  tea* 
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tif;  in  sopport  of  said  charges  of  adnlteiy ;  and  that  the  defendants,  in 
pursuance  and  execution  of  said  conspiracy,  did  procure  and  suboni 
certain  witaeaaes  named,  to  testify  in  said  divorce  suit,  and  to  falsdy 
swear  to  criminal  sexual  intercourse  between  the  plaintiff  and  said 
Joseph  S.  Coolldge,  and  between  the  ptaintiff  and  otiier  persons,  and 
to  Tarloos  other  acts  and  things  which,  if  believed,  would  tend  to  bring 
disgrace  and  infamy  upon  the  pitdntiff. 

Three  of  the  counts  also  idl^e  that  the  defendants,  in  pursuance  and 
execntion  of  the  conspiracy,  published  or  caused  to  be  published  a 
printed  pamphlet  in  which  the  false  testimony  of  such  witneases  wu 
repeated,  and  made  tlie  pretext  for  false  and  maliciona  cliatgefl  opoo 
the  plMutiffa  character  and  good  name. 

The  gist  of  the  plaintiff's  case  is  that  the  defendants  have  salwroed 
witnesses  to  falsely  swear  to  defamatory  atatements  concerning  bei, 
and  have  done  other  connected  acts  in  pursuance  of  a  scheme  or  plan 
to  defame  her.  The  alleged  conspiracy  or  combinatiOD  is  not  one  of 
the  elements  of  the  cauae  of  action.  That  is  not  created  by  the  ocn- 
spiracy,  but  by  tiie  wrongful  acts  done  by  the  defendants  to  the  injory 
of  the  pl^ntiff.  If  Uie  acts  charged,  when  done  by  one  alone,  are  not 
actionable,  they  are  not  mode  actionable  by  being  done  by  aeveral  in 
purBnance  of  a  conspiracy.  Wellington  p.  Small,'  Parker  r.  HontiDg- 
ton,'  Bowen  t.  Hatheson.* 

Th6  question  is  presented,  therefore,  whether  the  plaintiff  can  maia- 
tain  an  action  of  tort,  in  the  nature  of  the  common-law  action  oa  Uk 
case,  against  the  defendants  for  suborning  witDeasee  to  falsely  swear  h> 
defamatory  statements  concerning  the  plaintiff  in  a  suit  in  whidi 
neither  of  the  parties  to  this  anit  was  a  party. 

It  requires  no  argument  to  show  that  tiie  acta  charged  as  done  by 
the  defendants,  if  proved,  are  a  great  wrong  upon  the  plaintiff.  It  b  ■ 
general  rule  of  the  common  law  that  a  man  shall  have  a  remedy  tx 
every  injury.  The  plaintiff  should  have  a  remedy  for  the  Injary  done 
to  her  by  the  defendants,  unless  there  are  some  otlier  rules  of  law,  or 
some  controlling  considerations  of  public  policy,  which  take  the  case 
out  of  this  rule. 

The  defendants  contend  that  the  witnesses  who  uttered  the  defama- 
tory statcroenta  ore  protected  fh>m  an  action,  because  they  were  state- 
ments made  in  the  course  of  Judicial  proceedings,  and  that  therefore  > 
peraon,  who  procured  and  suborned  them  to  make  the  statements,  is 
not  liable  to  an  action. 

It  seems  to  be  settled  by  the  English  anthorltlee  that  jadges,  coons^ 
parties,  and  witnesses  are  absolutely  exempted  from  liability  to  as 
action  for  defamatory  words  published  in  the  course  of  judicial  pro- 
ceedings.    Henderson  v.  Broomhead,  *  Bevis  v.  Smith,*  Dawkios  a 
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Bofceb;,*  SeuuaD  o.  Netberclift.  The  same  doctrine  IB  genenlly  held 
in  the  American  courU,  with  the  qualification,  aa  to  parties,  counsel, 
and  nitnesHea,  that,  iii  order  to  be  privileged,  their  statements  made  in 
Uie  course  of  an  action  must  be  pertineDt  and  material  to  the  cue. 
White  V.  Carroll,  Smith  e.  Howaid,*  Barnes  p.  McCrate,'  Kidder  p. 
Farkhnrat,*  Hoar  r.  Wood.*  In  the  lastrcited  case.  Chief  Justice  Shair 
saj-s :  "  We  take  the  rule  to  be  well  settled  by  the  authorities,  that 
words  spoken  in  the  course  of  Judicial  proceedings,  though  they  are 
such  ae  impute  crime  to  another,  and  therefore,  If  spoken  elsewhere, 
would  import  malice  and  be  actionable  in  themselves,  are  not  actionable 
if  Ihey  are  applicable  and  pertinent  to  the  subject  of  inquiry." 

We  assume,  therefore,  for  the  purposes  of  this  case,  that  the  plaintiff 
cannot  maintain  an  action  against  the  witnesses  in  the  suit  in  Iowa,  for 
their  defamatory  statements,  though  they  were  false.  But  it  does  not 
follow  that  she  may  not  maintain  an  action  against  those  who,  with 
malice  and  intent  to  injure  her,  procured  and  suborned  those  witnesses 
to  testify  falsely. 

The  reasons  why  the  testimony  of  witnesses  is  privileged  are  that  it 
is  giveo  upon  Compulsion  and  not  voluntarily,  and  that,  in  order  to  pro- 
mote the  most  thorough  investigation  in  courts  of  Justice,  public  policy 
requires  that  witnesses  shall  not  be  restrained  by  the  fear  of  being 
vexed  by  actions  at  the  instance  of  those  who  are  dissatisfied  with  their 
testimony.*  But  these  reasons  do  not  apply  to  a  stranger  to  the  suit, 
who  procures  and  suborns  false  witnesses,  and  the  rule  should  not  be 
extended  beyond  those  coses  which  are  within  its  reasons. 

The  aigument,  that  an  accessory  cannot  be  held  civilly  liable  for  an 
act  for  which  no  remedy  can  be  had  against  the  principal,  is  not  satis- 
factory to  onr  minds.  The  peijured  witness  and  the  one  who  suborns 
him  are  Joint  tort-feason,  acting  in  conspiracy  or  combination  to  injure 
the  party  defamed.  The  fact  that  one  of  them  is  protected  from  a  civil 
suit  by  a  personal  pri^^ge  does  not  exempt  the  other  joint  tort-feasor . 
from  such  snit  A  similar  argument  was  diar^arded  by  the  court  in 
Emery  o.  Hapgood,'  whera  it  was  held  that  the  defendant,  who  insti- 
gated and  procured  an  officer  to  arrest  the  plaintiff  upon  a  void  warrant, 
was  liable  to  an  action  of  tort  therefor,  although  the  officer  who  served 
the  warrant  was  protected  flrom  an  action,  for  reasons  of  public  policy. 

1  L.  it.  S  Q.  B.  2GS,  uid  CMA*  cited  ;  KfBmuid.  L.  B.  7  H.  L.  744. 

'  28  low*,  61.  *  32  Haini,  442. 

*  S  Allen,  SS3.  *  3  Met.  168. 

■  It  ia  well  aettlad  that  no  Mtlon  li  tlloved  against  «  witneai  for  dunigs  earned  bj 
hii  pnjury.  Dsvanport  v.  Sympwi),  Cro.  El.  6B0,  Ow.  IM,  S  And.  47,  i.  c:  EyrsB  v. 
Scdgirick,  Cro.  Jac  601,  Yelr.  142,  2  Roll.  R.  107,  a.  a  ;  Wimberl;  «.  Tbontpsoi), 
Noy,  8;  Harding  v.Bodmui.Hiitt.  ll;Coiar.  Smith,!  Lev.llfi;  Taylor  v.  Bidwell, 
es  CaL  4S9  ;  Boatwick  «.  Lewia,  3  Day,  447  ;  Orove  *.  Brandenbair;,  7  BluikF.  289; 
DnnUp  v.  Olidden,  31  Ha.  4S5  ;  SeTerance  «.  Judkinn,  78  Me.  370,  379  ;  Oaring  v. 
Fraaier,  7fl  Ha.  37 ;  Phelps  e.  Stearna,  4  Gray.  lOG  ;  CortiB  r.  Fairbanka,  10  N.  H. 
542 :  Smith  v.  I^wia,  3  John*.  1G7  :  Jodm  v.  HcCaddia,  34  Han,  031 ;  Cnnningham 
r.  Brown,  18  Tt.  128. 

Saa  Bell  v.  Senueff,  S3  111.  123.  —  En.  '7  Gray,  GS. 
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The  ilefendanta  rely  upon  the  cues  of  Bostiridc  e.  Lewis '  uid  Smith 
p.  Lewis.'  But  those  cases  tarn  upon  a  principle  which  does  aot  nppiy 
in  the  case  st  bsr.  The  facta  in  those  uisea  were  as  follows:  Lewii 
brought  an  action  in  Connecticut  against  se^-eral  ctefendants,  in  vhiiih 
be  prevailed.  Afterwards  Bostwick,  one  of  the  defendants. in  t^e  origi- 
nal action,  brought  an  action  iu  Conaeaticut  against  Lems,  for  Buborn- 
ing  a  witness  in  that  action  ;  and  Smith,  another  of  tlie  defendants, 
brought  a  similar  action  in  New  York.  It  was  held  in  each  case  that 
the  action  could  not  be  maintained,  because,  in  the  langaage  of  Hi. 
Justice  Kent,  it  was  "  an  attempt  to  overhaul  the  merits  "  of  a  fbiiDer 
suit.  The  case  of  Danlap  v.  Gliddcn  *  is  to  the  same  effect  Althoa^ 
the  parties  to  a  former  action  cannot  retry  its  merits,  while  a  Jodgmeot 
therein  is  in  force  and  unreversed,  yet  any  person  who  was  not  a  party 
to  the  action,  or  in  privity  with  a  party,  may  in  a  collateral  action  im- 
peach the  judgment  and  overiiaul  the  merits  of  the  former  action. 
Those  cases,  therefore,  are  not  decisive  of  the  case  st  bar.* 

The  defendants  ai^ue  that  an  action  of  this  nature  ought  not  to  be 
maintained,  t>ecause  the  plaintiff  therein  might,  by  the  testimony  of  a 
single  witnoM,  prove  that  a  witness  in  another  action  had  committed 
perjury.  The  role  of  law.  that  a  man  cannot  be  convicted  of  peiju^' 
upon  the  nnalded  testimony  of  one  witness,  is  a  rule  applicable  only  to 
criminal  proceedings.  The  srgument  may  go  to  show  that  the  nile 
ought  to  be  extended  to  civil  oases  in  which  peijuiy  is  charged  agsiast 
a  witness,  but  it  does  not  furnish  a  satisfketory  reason  why  a  plaistifl 
should  be  altogether  deprived  of  a  remedy  for  an  injury  inflicted  npoo 
him. 

It  is  also  ui^ed,  as  an  argument  agtdmt  the  maintenanoe  of  thti 
action,  that  it  is  a  novelty.  The  fact  tiiat  an  action  is  without  a  pie- 
cedent  woold  call  upon  tJie  court  to  consider  with  csre  the  qoestioD 
whether  it  is  Jnstifled  by  correct  principles  of  law ;  bat  if  this  ia  foond. 
it  is  without  weight.  In  answer  to  the  same  aigament.  Lord  Chiel . 
JuBlJoe  Willes  aaid :  "  A  speoia)  action  on  the  one  was  introdaced  t« 
this  reason,  that  (lie  law  will  never  anfller  an  injury  and  a  damage  with, 
out  a  remedy,  but  ttere  must  be  Dew  facts  in  ever]'  special  action  on 
the  case."    Winsmore  e.  Greenbank. 

Upon  a  oarefiil  oonsideratlon  of  the  case,  we  are  of  o[»Dion  that  Hioe 
are  no  rules  of  law  and  no  reasons  of  public  policy  which  deprive  the 
plaintiff  of  her  remedy  for  the  wrong  done  her  by  tbe  defendants  b? 
suborning  witnesses  to  defame  her  character.* 

Danurrer  ovamlti 

i2Dry,U7.  >3Johas.l57.  *  SI  UtJM,  4SG. 

•  8««ilMT«rkir«.Bldwell,S6Cal.48fi;anrtUi>.Fsirbuiki,lSK.H.fi43;StenM 
•.  Kom,  se  N.  H.  S7S.  -  Bd.« 

*  A  (wt  of  t^  ofioiwi  nhtling  to  points  of  plasding  i*  onitted.  — ilD> 
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SMITH  V.  TONSTALL. 
fo  mB  Kfso'a  BtacB,  Tsmnr  TxbiI)  1606. 

{BeptrUd  in  CartluK,  3.] 

In  a  Bpedal  KOtion  on  the  CMe,  the  plaintiff  declared  as  administrator 
durante  tninore  astate  of  E.  S.,  executor  of  the  last  will  and  testanieiit 
of  R.  S.,  bis  father,  setting  forth  that  the  t«atator,  R.  S.,  in  his  life-time 
had  obtained  a  Jad^ent  for  £100  against  W.  S.)  who  was  likewise  in- 
debted to  the  testator  in  another  £100  for  rent;  and  that  after  the 
death  of  the  said  testator,  the  pluntiff  had  Judgment  on  a  scire  faxiaa 
toha-re  execution,  &c.,  and  that  he  intending  to  take  oot  execution, 
and  also  to  bring  an  action  of  debt  for  the  rent  in  arrear  (the  said  W. 
S.  being  then  poesessed  of  goods  and  chattels  sufficient  to  dischai^  the 
whole) ,  which  being  very  well  known  to  the  defendant,  he  of  his  malice 
and  covin  with  the  said  W.  S.  did  conspire  to  defeat  the  plaintiff  of  his 
execDtion,  and  of  recovering  the  mone;  for  rent  arrear,  proonred  the 
said  W.  S.  to  confess  a  judgment  for  £160  (of  such  a  Term)  to  one 
W.  N.,  vbi  revera;  the  said  W.  S.  did  not  owe  anything  to  the  said 
W,  N.,  and  that  he  sned  ont  execution  upon  Wa  feigned  judgment,  by 
virtue  whereof  he  seised  all  the  goods  and  chattels  of  the  said  W.  S.| 
which  be  esloined  to  places  unknown,  and  converted  to  his  own  use, 
by  reason  whereof  the  plaintiff  lost  his  debt 

The  defendant  demurred  to  this  declaration  for  matter  in  law,  snp- 
po«ng  that  this  action  wonld  not  lie ;  but  it  was  adjudged  that  the 
action  would  lie,  and  thereupon  the  defendant  Tonstall  brought  a  writ 
of  error  in  parliament,  where  the  judgment  was  affirmed.^ 


E.  J.  KLOUS  r.-E.  HENNESSEY  amd  ( 

Is  ISK  ScPBiPHE  CquBT,  Bhodz  Jb^asd,  Junb  .14,  1881. 

\BtparUd  in  IS  Bluidt  iMiand  ReporU,  331.] 

DuBm,  C.  J-*    .'ntU  is  ftn  action  on  Hie  -oase  for  oeospira^.   .Tke 

declaration  cbBiees.iti«9iBct  &»t  the  defendants  and  one  Patriek  Een- 

ney,  said  Eenoey  being  then  a  debtor  of- the  pl^tlffb,  copspirpd 

tf^ether  to  prevent  the  plaintiffi  and  the  other  creditors  of  aaid  Kcnney 

fh>m  getting  paj-ment  of  their  daima  out  of  his  propeTfy,.aQd  .that,  in 

porsaance  of  the  conspirat^,  Eenney  made  flotitious  mortgages  of  his 

real  and  peraooal  property  to  the  defendants,  nnder  cover  of  which  the 

defendants  removed  the  personal  property  out  of  the  possession  of 

>  FJDdli7  0.  UaAUi«t«r,  US  V.  8.  104  {$mih) ;   Adsmi  t.  Fl£^  7  Tick.  W 
Aeterd.  —  Kd. 
■  Only  tha  oidnlm  of  the  «aait  Is  giraii.  -^Sft 
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KeDne;,  and  secreted  it  so  that  the  plaintiflb  were  prevented  from 
attochiiig  it,  and  thus  lost  their  claims.  At  the  trial,  after  the  plaintiffs 
had  introduced  their  teatimouy  in  proof  of  the  decUratioD,  the  court,  on 
motioQ  of  the  defendants,  it  having  appeared  that  the  plaintiffs  were 
merely  creditors  at  large  of  Eenney,  without  any  interest  in  his  prop- 
erty or  lien  upon  it  by  attachment,  levy,  or  otherwiae,  mled  that  the 
action,  in  respect  of  the  charges  aforesaid,  was  not  maintainable.  The 
plaintiffs  excepted  to  the  ruling  for  error,  and  now  petition  for  a  new 
trial. 

There  la  some  conflict  of  authority  on  the  question  thos  raised,  bat 
the  more  numerous  and,  we  think,  the  better-reaeoued  sjid  stranger 
cases  are  against  the  action.  The  principal  ground  of  decision  in  these 
cases  is  that  the  damage,  which  is  the  gist  of  the  action,  is  too  remote, 
uncertain,  aiid  contingent,  inasmuch  as  the  creditor  has,  not  an  assoied 
rigbt,  but  simply  a  chance  of  securing  his  claim  by  attachment  or  levy, 
which  he  may  or  may  not  succeed  in  improving.  IC  is  Impossible  to 
find  any  measure  of  damages  for  the  loss  of  such  a  mere  chance  m 
possibility.  Another  gronnd,  added  in  some  of  the  cases,  is  that  no 
action  would  lie  in  favor  of  such  a  creditor  against  the  debtor  for  put- 
ting his  property  beyond  the  reach  of  legal  process,  if  the  debtor  were 
to  do  )t  by  himself  sjone,  and  that  what  would  not  be  actionable  if  dooc 
by  himself  alone  cannot  be  actionable  any  the  more  when  done  by  bim 
with  the  assistance  of  others.  The  first  of  these  grounds,  which  is  the 
fundamental  one  and  has  been  chiefly  relied  on,  has  been  so  exh«is- 
tively  analyzed  and  diacuBsed  In  the  coses  that  it  is  impossible  for  ua  to 
add  anything  to  the  reasons  adduced  in  support  of  it ;  and  therefore, 
without  reprodndng  them,  we  deem  It  sufficient  simply  to  cite  the  cases 
themselves,  alt  of  which  are  accessible  and  can  be  readily  oonsnlted 
Lamb  v.  Stone ; '  Wellington  v.  Small ;  *  Moody  v.  Burton  ; '  Adki  r. 
Fenton ,  *  Austin  o.  Banows ;  *  Kimball  v.  Hannan  &  Burch ;  *  Bradlej' 
t>.  Fuller.'  See  also  Bump  on  Fraadulent  Conveyances,  505,  506; 
Cooley  on  Torts,  124,  586.  PeHtion  ditmiMd} 


"<  lis  Hut.  2S9. 

■  Adler  v.  FsntOD,  24  How,  407 ;  Findlay  ».  UcAIlifter,  IIS  U.  B.  104  [tsmUA : 
Aiutia  a.  B4rraw*,  41  Conn.  287 ;  Gwan  v.  Etmble,  «  Blackf.  CG3 ;  Moody  ».  Borbn, 
27  Ue.  427  :  Luob  ■.  Stona,  11  Rck.  SIT  ;  WelliogtoD  v.  SimU,  8  Cndi.  IM; 
LeQiene  v.  Eelliun,  08  Tex.  S42  Accord. 

Peorod  •.  Uitchell,  8  a  &  B. ;  Fenrod  v.  Hoituod,  2  Pt.  126 ;  Hott  v.  Duforth. 
S  Watts,  30G  ;  Hopkini  e,  Beebe,  28  Pa.  S5,  87  ;  Kelaej  v.  Hniphy,  26  Pk.  7^  M: 
CoUim  «.  Cconin,  117  Fa.  86,  46  Coidra.  —  Eix 
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H.  WHITMAN,  THDfTTKE,  v.  G.  L  SPENCER  ato  J.  WILBOUB. 
In  thx  Scprehs  Court,  Rhode  Island,  March,  1852. 

[Bepmltd  m  2  EJutdt  Itland  Btpart;  1S4.]  " 

Gbxknk,  C.  J.,'  charged  the  Juiy.  The  pluntiff  chaises  the  defend- 
ants with  conspiriDg  for  the  purpose  of  depiivisg  Mm  of  his  remedy  on 
the  property  of  Wilbour  for  the  recovery  of  his  debt.  The  declsrs- 
tion  sets  forth  th&t  Wilbour,  being  indebted  to  the  plaintiff  in  the  enm 
of  (6,000,  executed  to  Spencer  an  absolute  bill  of  sale  of  his  stock 
of  goods,  with  the  understanding  that  the  goods  were  to  be  removed 
fW>m  New  York,  where  they  were  liable  to  attachment,  into  Rhode 
Island,  and  that  Uie  plalntifl  was  thereby  defrauded  of  his  remedy 
against  them.  It  is  generally  tme  in  law  that  for  every  lujury  there 
is  a  remedy,  bat  the  party  must  prove  his  injury  In  order  to  entitle 
him  to  the  remedy.  The  chai^  is  a  chaise  of  Ihiud,  and  must  be 
clearly  made  out  In  this  case  it  is  not  denied  that  Wilbour  owed 
the  plaintiff  the  sum  of  16,000,  that  the  debt  was  incurred  on  goods 
sold  to  stock  the  defendant,  WUbour'a,  store  in  New  Tork ;  nor  is  it 
denied  that  on  the  29th  of  December,  1851,  WUbour  had  on  hand  a 
stock  worth  about  16,000,  and  that  at  that  time  he  made  to  Spencer 
a  clear  bill  of  sale  of  the  same  without  any  consideration ;  and  that  the 
goods  were  brought  to  Providence  and  there  stored  and  afterwards 
sold  by  Spencer.  Spencer's  account  of  this  tranaactJon  is  that  the 
goods  were  brought  to  Providence  to  be  sold  for  the  benefit  of  Wil- 
bouHs  creditors,  under  such  preferences  as  he  chose  to  make;  he 
attempting  to  do  in  this  informal  way  what  ought  to  have  been  done  in 
a  more  regular  way  by  an  assignment,  and  that  there  was  no  intent  to 
convert  them  to  the  use  of  the  defendants  or  to  defraud  the  creditors 
of  Wilbour.  Now  yon  will  look  into  all  the  circumstancea,  whether 
admitted  or  disputed,  aud  if  npon  a  fan  consideration  you  shall  think 
the  goods  were  honestly  taken  with  a  bona  fide  intent  to  pay  the  debts 
of  the  creditors,  and  not  to  defraud  the  plaintiff  or  to  compel  him  to  a 
compromise,  then  you  need  go  no  furtlier,  for  though  Uie  bill  of  sale 
constitoted  no  legal  transfer  of  the  property  as  to  creditors,  but  still 
left  It  open  to  attachment,  yet  if  their  motive  was  honest  the  defendants 
cannot  be  liable  upon  a  charge  of  fraudulent  conspiracy.  But  if  their 
isotive  was  to  secrete  the  property  or  to  compel  Handy  to  a  compromise 
upon  their  own  terms  without  making  an  exhibit  of  the  affairs  of 
Wilbour,  then  they  are  legally  goilty  of  a  conspiracy.  The  question 
tnma  entirely  upoo  their  motive  in  the  transaction,  and  lies  wholly 
within  the  province  of  the  Jury. 

If  the  defendants  were  actuated  by  a  dishonest  motive,  it  will  then 
remain  for  yon  to  award  the  plaintiff  damages.    Whatever  damages  he 

t  Oolj  tba  ophdon  of  th«  court  i«  gtvan.  —  En. 


has  sostaiued  yoa  vill  avatd  to  him  \  if  he  was  the  sole  oieditor  be  ia 
entitled  to  fall  payment,  if  the  prooeeds  of  the  sale  of  the  goodi  wan 
snfficietit  f oi'  th&t  purpose ;  if  theie  were  other  creditore,  with  equal  oi 
greater  dsims  on  the  property,' tliiawiU  bea-mattsr{(»y<MtscMisid6r 
in  determining  the  damages  to  be  gives.' 
The  jury  were  unable  to  agree.* 


HOTI  V.  DA1T70BTH. 

UST.    a  Wa»»,  Fm.,  tM^ 

[    BsBobto'the  oohimon  pleas  of  Susqaehanna  County. 

Case  by  Danforth  against  Ithamat  Mbtt  and  Sylraiiia' Mott,  fn 
ooiispiTacy  and  fraud. 

The  declaration  contained  three  ooonts.  In  substacoe  plaintiff  al- 
lied: that  Tatboz  was  iAdebted  to  plaintiff  in  thesnmof  998doUaii 
and  interest  on  a  note  dated  May  8,  1833,  payable  in  six  mcuths; 
that  Tarboz  was  possessed  of  goods  and  chattels  sofficient  to  pay  the 
same ;  that  defendants  contriring,  and  fraudulently  intending  to  d»- 
oeire  and  defraud  plaiutifF,  by  conspiracy  with  Tarbox,  to  defsst  ud 
prevent  plaintiff  from  recovering  his  dbbt,  secreted  and  eloigned  to 
places  unknown  to  plaintiff,  the  said  goods  and  chattels  of  Tuboi, 
and  aided  and  assisted,  advised  and  procured  Tarbox  to  leave  tk 
country  and  go  to  places  unknown  without  paying  said  debt^  l:^  leum 
whereof  the  debt  was  totally  lost 

On  the  trial  evidence  was  given  that  Tarbox  had  been  a  travelling 
pedlar  in  Fennsylvania,  in  possession  of  valuable  goods  and  chatteb; 
that  in  May,  1833,  Tarbox  purchased  of  plaintiff  in  Connecticut  near 
$1000  worth  of  articles,  at  a  credit  of  six  months,  and  gave  his  note 
therefor ;  that  Tarbox  also  purchased  of  two  other  persons  in  Cos- 
neoHcut  to  a  considerable  amount ;  that  defendants  were  well  to- 
quainted  with  the  state  of  Tarbox's  affairs  and  his  indebtedness  in 
Conneotiout ;  that  defendants  colluded  with  Tarbox  in  various  wap 
to  enable  him  to  defraud  his  Connecticut  creditors ;  and  ttud  for  tliu 
purpose,  in  October,  1833,  about  eight  days  before  the  note  to  plaintiff 
became  dne,  defendants  obtained  from  l^box  his  goods  and  chattel), 
a4  well  as  not«s  and  securities  for  debts  due  to  him,  bj>-  a  sale  or  pit- 
tended  sale,  and  assisted  and  accompanied  him  in  abaoonding  from  the 
state  leaving  his  debts  unpaid,  and  taking  with  them,  and  otherwise 
disposing  of,  his  property  and  effects. 

The  oba^^  of  the  cotot  was  aa  follo^si— 

1  P>g<  V.  Pirker,  41  N.  H.  S6S  j  Hoot*  •.  Traof,  T  Wsnd.  SM ;  Ftaot  9.  KnH^  * 
S-  T,  SB  Jworri.  —  Ed, 
*  [Statamant  ^bridgad.  AiguMntttad  put  ofojdBlAB  omilf*di--Es.] 
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Heirick,  praaident  "IC  the  jury  tbiok,  from  all  theeTideoM  in 
the  asaaa,  that  Ithuoaii  tad  Sylvamu  W.  Mot^  oosspind  irith  Tarboz 
to deftand his  oredltonyand that inpoimaaoe of  aooh  agntaaeat,  t^e 
d^Bodiiiti  tookaBugnmeDtB  o£  hia  property,  sad  aided  aad  assisted 
him  in  getting!  out. of  the.  at&te^  wiUi  his  property,  moring  to  places 
nnkoows,  l^-  irhioh  means  the  plaintiff  was  de&aaded  and  prevented- 
from  the  reoOTei7-of  his  debtr  this  action  oaiL  be  maintained.  And  the 
oourt  think,  if  t^Le  plaintifCe  note  was  not  payable  for  eight  days,  it 
ironld  make  no  diSerenoe,  if  by  the  mauB  of  the  oonspinu^  and  &aad, 
tha  plaintiff'isidefranded  and  pievented  from  thereeoveTy  of  his  debt. 
Nor-wodd.itibB material  that  the  defendants  did  not  know  tliat  the 
plaintiff  was  a>  oreditor,  proTided  the  conspiracy  was-  to  defiaod  all 
Tarboz'^  onditora  in  Conneoticnt,  and  theplaintift  was  one  of  titem. 
If  the  jory  should  be  of  opinion  that  the  plaintifE  ought  to  reoorer,  they 
may&id  the  amount  of  the  plaintifTa  claim  if  they  tiiink  proper,  pro- 
vided the  goods,  notes  and  money  assigned,  and  taken  off  by  Mott  and 
Tarbox  by  oonspitacy  and  fraud,  anumnt  to  such  claim,  but  they  oaa 
find  for  no  greater  sun  than  the  amount  bo  assigned  and  oarried  off  as 
aforeaaid.  The  jury  found  a  verdict  for  the  plaintifE  for  796  dollaia 
62  cents. 

Jetmtp  and  Conynghwm,  for  plaintiff  in  error. 

Divunock  and  Qretnough,  contra. 

[Arguments  and  dtations  omitted.] 

SsBGEAiTT,  J.  The  action  on  the  case  for  a  conspiracy  has  in  mod- 
em times  taken  the  place  of  the  writ  of  conspiracy,  which  seems  to  be 
considered  as  antiquated.  The  instances  of  these  suits  in  our  reports 
are  not  very  numerous,  but  snfflaient  appears  to  show  .that  an  action 
on  the  esse  lies  wherever  the  piaintiS  is  aggrieved  and  damnified  by 
nnl&wful  acta,  done  by  the  defendants,  in  pursuance  of  a  combination 
and  conspiracy  fox  that  purpose. 

In  Mitchell  v.  Morrison  and  Penrod,  8  9erg.  ft  Eawle,  522,  uid  2 
Penn.  Bap.  126,  the  plaintiff,  Mitchell,  had  obtained  judgment  against 
Morrison,  and  the  defendant  Penrod  had,  previously  to  the  judgment, 
obtained  from  Morriaon  his  effeots,  consisting  of  owtificates  of  turn- 
pike stock,  and  then  had  Morrison  imprisoned  under  an  ezeoutiou,  on- 
a  judgment  before  a  jnstiee  of  the  peace,  nntll  he  was  discharged  under 
Uie  insolvent  laws.  It  was  held  that  the  action  on  the  case  fbc  the 
oonspiraoy  was  maintainable ;  Booeks,  J.,  says,  tUthough  Mitchell 
oonld  not  collect  his  debt,  by  fiari  faoiat  and  levy,  yet  satisfaction 
might  have  been  obtained,  by  oompelling  Morrison  to  assign  for  the 
benefit  of  hia  creditors ;  there  was  at  least  a  ohanoe  of  satisfaction,  of 
wbi(^  heonghtnot  to  be  deprived  by  any  fraudulent  oombination  with 
hiadd>tor. 

In  Meredith  v.  Benning,  1  Hen.  &  Mnnf.  685,  there  is  a  report  of' 
an  action  brought  in  the  District  Court  of  Frinoe  Edward  County,  in 
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which  the  plaintiff  had  become  Bursty  for  P.  U.,  a  dapa^  BheriS,  and 
had  been  obliged  to  pa;  money  for  him,  and  he  being  aboat  to  toe 
and  implead,  and  more  against  him  for  indemnifioatdon,  the  defendant, 
not  ignorant  of  the  premises,  but  craftily,  etc.,  intending  to  defnnd 
and  injure  tlie  plaintiff,  did  secretly  and  malioioosl;,  take  and  cany 
away  tiie  slaTea,  horses,  cattle,  household  goods  and  chattels,  of  the 
said  P.  M.  to  parts  unknown,  and  did  keep,  secrete,  and  conceal  them; 
and  also,  did  then  and  there  aid,  assist,  and  connsel  the  said  F.  U^  in 
removing  hinwelf  to  parts  unknown,  to  the  end,  that  the  plaintiff  might 
be  prevented  from  recovering  indemnification  aa  aforesaid.  The  jniy 
gave  a  verdict  for  the  plaintiff,  which  the  court,  on  motion  for  a  new 
trial,  confirmed ;  and  the  principle  of  the  case  seems  to  be  approved 
by  the  judges  of  the  Supreme  Court  of  Appeals  in  a  subsequent  chan- 
cery proceeding  between  the  parties. 

It  would  seem  that  in  most  of  the  cases  this  remedy  has  been  em- 
ployed for  acts  in  the  nature  of  malicious  prosecution,  or  abuse  of  legal 
proceedings ;  yet  I  perceive  no  reason  why  it  should  be  confined  to 
sach  cases.  Conspiracy  comprehends  any  confederacy  to  prejudice  i 
third  person,  as  where  divers  confederate  to  impoverish  a  third  pei^ 
son ;  Hawk,  P.  C.  Bk.  1,  c.  72 ;  or  to  defraud  1^  agreement  among 
themselves,  to  accept,  indorse,  and  negotiate  fictitious  bills.  1  Leach, 
C.  Ii.  232.  It  seems  clear  that  a  combination  to  commit  a  misde- 
meanor, or  other  act,  prohibited  by  law,  constitutes  this  offence.  6 
Petiersdorf  s  Abr.  99.  By  13  Eliz.  ch.  6  (in  force  here),  all  fraudulent 
gifts,  grants,  etc.,  of  lands,  tenements,  etc.,  goods  and  chattels,  to  the 
purpose  and  intent,  to  delay,  hinder,  and  defraud  creditors,  are  de- 
clared, as  against  them,  void  and  of  no  effect ;  and  by  sect.  3,  the 
parties  are  subjected  to  a  penalty.  A  conveyance  is  fraudulent  within 
this  statute,  even  though  a  valuable  consideration  passes,  if  made  with 
intent  to  hinder  and  defraud  creditors.  Cowp.  434.  As  where  a  per- 
son, knowing  there  was  a  decree  in  chancery  and  sequestration,  bought 
the  defendant's  house  and  goods,  and  gave  a  full  sum  for  them,  yrt 
being  with  a  manifest  intent  to  defraud  the  creditor,  it  was  held 
fraudulent  and  void.  Ibid.  TSor  is  it  necesBary  the  plaintiff  shoold 
have  proceeded  to  judgment,  or  even  brought  suit,  to  bring  the  parties 
within  the  scope  of  the  statute.  Information  on  IS  Eliz.,  plaintiff  had 
broi^ht  debt  against  J.  S.,  and  attachment  issued,  and  sheriff  being 
ready  to  attach  defendant  by  his  goods,  the  defendant  in  disturbance 
of  the  execution  of  the  process,  showed  a  conveyance^  by  which  he 
claimed  them,  and  averred  the  fraud.  It  was  objected  not  to  be  within 
the  statute,  because  it  goes  not  in  delay  of  execution,  no  judgment 
being,  but  only  in  delay  of  process.  The  court  held  the  contrary,  by 
reason  of  the  word,  delay,  for  appearance  is  delayed.  And  Feriam 
and  Rhodes  conceived  that  avowing  such  conveyance,  tiiongh  no  anit 
is  pending,  is  within  the  statute;  but  Anderson  doubted.  Pendleton 
t>.  Ounston,  Leon.  47. 
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Tlie  oiroamstanM  that  the  debt  was  not  payable  at  the  time  of  the 
alleged  fraud,  is  not,  in  out  opinion,  a  valid  objection.  Although  it 
-was  not  then  payable,  yet  it  was  on  the  eve  of  becoming  so,  and  the 
.  plaintiff  might  be  as  much  defeated  of  his  debt  by  acts  done  just  be- 
fore he  was  about  to  proceed  to  recover  it  as  afterwards.  The  plain- 
tiff's daim  is  founded,  not  so  much  on  his  debt  being  dae,  as  on  the 
injury  done  to  him  by  the  defendant's  sweeping  away  that  property 
belonging  to  the  debtor,  which  he  might  have  made  available  by  legal 
prooeedings  for  recovery  of  Ms  debt ;  and  if  this  could  be  done  just 
before  the  debt  became  due,  the  fraud  might  be  committed  with  im- 
punity. The  question  is  one  of  fact  for  the  jury,  whether  the  acts 
were  fraudulently  done  to  defeat-the  plaintiff  of  his  just  debt^and 
irhether  he  thereby  lost  the  same.  Nor  is  it  necessary  the  designs  of 
the  defendants  should  be  levelled  at  the  plaintiff  alone ;  if  intended 
against  him  and  others  in  the  same  sitnation,  it  is  rather  ao  a^rava- 
tion  than  an  alleviation  of  the  offence. 

As  to  the  damages,  the  measure  is  stated  in  Mitchell  v.  Penrod,  8 
Serg.  &  Kawle,  624,  to  be  the  value  of  the  property  withdrawn  from 
tlie  reach  of  the  plaintiff  by  the  ass^ments,  and  not  the  amount  of 
the  debt  due  to  the  plaintiff,  and  this  appears  to  be  the  standu^  in- 
tended by  the  court  below,  in  the  present  case,  though  the  phraseology 
might  have  been  more  distinct  It  is  not  easy  to  judge  what  was  the 
property  assigned  by  Tarbox  to  the  plaintiffs  and  withdrawn,  or  its 
value ;  much  was  transacted  secretly  between  the  parties,  and  it  was 
for  the  jury  to  judge  how  far  it  consisted  of  goods,  notes,  or  money. 
The  court,  however,  confine  the  plaintiffs  claim  to  so  much  as  was 
assigned  and  taken  off  by  the  parties,  and  the  amount  reoovered  was 
considerably  below  the  phuntiff's  debt 

Judgmmt  affirmed.^ 
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£t/  Infiuenemg  a  J^irdPereon  who  ow«t  No  Legal  Jh/tsfit 
(fte  PlaiiOiff'. 

(a}  Br  SUHSEB  OF  TiTU  um  lyisrAxxvmwatn  or  Q60M. 

FEKMTMAN  v^  EABANKS. 
In  TBB  Qoranr'a  &imcb,  Micbakueu  Tkbm,  ll»d6. 
{fUparUd  in  Crole,  EHxabelh,  427] 
AonoK  upon  tJieouefor  elsndeting  his- title.  For  that  he  sudto 
J.  S.,  who  was  in  speech  to  buy  the  plaintifTa  land,  '^  I  know  dm  lint 
hHth  two  leases  of  his  lam],  who  will  not  put  with  them  at  any  reuea- 
able  rate,"  u&i  revvra-nvUa  taUg  dimutio  /acta  fuil.  The  defeDdul 
juBtifleB  by  reason  of  two  sttvenJ  leases'  hy  parol  tatide  unto  himKlt 
The  plaintitr  replies  de  if^wria  sua  propria  absque  tali  cauta.  latoe 
was  Joined,  and  found  for  the  plaintiff.  It  was  now  moved  in  amal  d 
judgment  that  an  action  lay  not  for  these  words ;  becaaae  it  appeanb; 
the  defendant's  Justification  that  he  intended  of  leases  made  of  hinueU; 
and  if  a  man  claim  estates,  aitbongb  the;  be  false  he  shall  not  be  pna- 
abed.  This  was  agreed  by  all  the  court,  that  no  action  lay  against  on 
for  saying  that  he  himself  had  title  or  estate  in  lands,  &c.,  althoDgb  il 
were  false.  But  here  the  words  in  the  deolaradon,  as  they  are  epokea, 
being  in  the  third  person,  be  not  intendable  of  himself,  but  of  mse 
other,  and  import  a  slander  to  the  plaintiff's  title ;  and  then  his  jiutif- 
cation  sAerwards  shall  not  take  away  that  action  which  before  wu 
given  to  the  plaintiff  for  the  slandering  of  his  tiUe.  Wherefore  nk 
was  given  that  Judgment  should  be  entered  for  the  plaintiff,  nnko 
other  matter  was  shown  upon  the  third  day  of  the  next  term.  Afta- 
vards,  Pasch.  38  Eliz.,  it  was  adjudged  for  the  plaintiff  Fekib 
eontradicetUe.' 

1  MUdmsy**  Cms,!  Rep.  177b!  MarriD  ».  Mayntrd,  Cro.  B3.  «»;  HewMft 
Zachaij,  Al.  8  ;  Bowe  v.  B(wch,  1  H.  &.  S.'SOl ;  Bignell  r.  Butzaid,  S  H.  k  K.  til; 
Webb  v.  Cecil.  8  B.  Hon.  188  ;    Soaa  v.  Pynes,  Wythe,  71,  !  C»ll,  *»  Aemd.  -U- 

In  Bone  v.  Roach,  aiqira.  Lord  Elleoborongli  eaid,  p.  810:  "The  law  mtkan 
sllowance  for  the  gUiideT  of  ettaogen,  wh^tevei  it  ma;  do  in  behalf  of  those  who  bm 
a  real  title,  or  a  clftim  of  title.  Sei  immixa  le  alima  is  the  good  senn  whidi  anH 
gOTem  this  case.  Hera  the  defeDdtuit  i«  a  Btianjer  himself  and  abow*  no  MtluDt; 
bom  thoM  who  tte|srtieB  in  interest"— Es. 
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A  right  of  action  con  survive  becaoBe  iajary  to  the  pl&intiS's  tnde-mufc 
is  alleged.  Injury  to  trade  is  constantly  alleged  in  actions  for  libel,  ud 
tiierefore  that  does  not  affect  the  question  of  survivorship.  In  ttie 
present  case  the  second  part  of  the  statement  of  claim  may  be  aab- 
divided  into  two  separate  and  distinct  claims.  The  first  is  for  ordinu; 
defamation,  either  independenUy  of  the  plaintiff's  trade,  afTectiag  h^ 
character  by  charging  him  with  being  a  dishonest  man,  or  defamitioii 
of  him  in  his  trade  by  charging  him  with  being  a  dishonest  wiiK- 
merchant.  That  claim  would  not  survive,  for  it  is  nothing  more  Una 
a  claim  in  respect  of  a,  libel  on  an  individual  But  this  pnblicatioD  msf 
be  construed  to  mean  that  tile  plaintiff  hod  no  right  to  use  big  trade- 
mark. This  is  not  properly  a  libel,  but  is  rather  in  t^e  nstore  of 
slander  of  titie,  which  is  well  defined  in  Odgers  on  Libel  and  Slaadn, 
c.  v.,  p.  137,  in  the  following  pass^e :  '*  But  wholly  apart  fVom  Ibae 
cases  there  is  a  branch  of  the  law  (generally  known  by  the  inappro[»i- 
ate  but  convenient  name  —  slander  of  title)  which  permits  an  actioD  to 
be  brought  against  anyone  who  maliciously  decries  the  plaintilfs  goodi 
or  some  other  thing  belonging  to  him,  and  thereby  producei  eprail 
damage  to  the  plaintiff.  This  is  obviously  no  part  of  the  law  of  deli. 
mation,  for  the  plaintiff's  reputation  remains  uninjured  ;  it  is  reillf  u 
action  on  the  case  for  maliciously  acting  in  such  a  way  as  to  mflict  lou 
upon  the  plaintiff.  All  the  preceding  mles  dispensing  with  proof  of 
malice  and  special  damage  are  therefore  wholly  inapplicable  to  cues  of 
tbis  kind.  Here,  as  in  all  other  actions  on  the  case,  there  moat  be  i 
damnum  et  injuria.  The  injuria  oonsiets  in  the  nnlawfbl  vords 
maliciously  spoken,  and  the  liamnwn  is  the  consequent  money  loss  to 
the  plaintiS." 

It  appears,  therefore,  that  the  first  and  last  parts  of  the  innueiKk)  in 
the  present  case  suggest  slander  of  title.  As  appears  fh>m  the  pts- 
sage  I  have  read,  an  action  for  slander  of  titie  is  not  an  action  for  libel, 
but  is  rather  in  the  nature  of  an  action  on  the  case  for  malidouslf 
{njnriag  a  person  in  respect  of  his  estate  by  asserting  that  he  hu  bo 
title  to  it.  The  action  differs  fVom  an  action  for  libel  in  this,  thit 
malice  is  not  implied  from  the  fact  of  publication,  but  must  be  pcored, 
and  that  the  falsehood  of  the  statement  complained  of,  and  the  eiiit- 
ence  of  special  damage,  must  also  be  proved  in  order  to  entitle  Uie 
plaintiff  to  recover.  The  question  whether  the  publication  is  blse  tod 
malicious  is  for  the  Jury.  Here,  I  think,  special  damage  is  alleged  bf 
the  statement  of  claim,  and  if  the  plaintiff  could  have  shown  injiuyU 
the  sale  of  the  wine  which  he  sold  under  his  trade-mark,  be  would  turn 
been  entiUed  to  recover,  and  that  is  a  cause  of  action  which  sarvirea 

For  these  reasons  I  am  of  opinion  that  the  nonsuit  was  right  so  fa 
-as  it  related  to  the  claim  !n  respect  of  a  personai  libel,  bat  was  wnq 
as  to  the  claim  in  respect  of  so  mqch  of  the  publication  as  impogned 
the  plaintiff's  right  to  sell  under  his  trade-mark  or  brand. 

There  will,  therefore,  be  an  order  for  a  new  trial,  but  it  will  be 
limited  to  this  latter  part  of  the  claim.  Ord«rfor  a  new  irioiL 
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HALACHT  0.  SOPER  and  Aitothtb. 

Ih  thb  Common  Ftsu,  Novembeb  25,  1836. 

ISepoTttd  in  3  Bingliam,  2ieie  Catet,  371] 

TiHDAL,  p.  J.*  In  this  case  a  venlict  having  been  foand  for  thf- 
plaintiff  at  the  (rial  of  the  cause  witii  £5  damages,  a  motion  has  been 
made  to  arrest  the  Judgment  on  the  ground  that  the  dedaration  doel 
not  state  any  legal  cause  of  action.  And  we  are  of  opinion  that  this 
objection  is  well  founded ;  and  that  the  Judgment  must  be  arrested. 

This  is  not  an  ordinary  action  for  defamation  of  the  person,  by  the 
publication  of  slander  either  oral  or  written ;  in  which  form  of  action 
no  special  damage  need  either  be  all^^  or  proved ;  the  law  presuming 
that  the  uttering  of  the  slanderous  words,  or  the  publishing  of  the  libel, 
have  of  themselves  a  natural  and  necessary  tendency  to  injure  the  plidn- 
tiff.  But  this  is  an  action  to  recover  damages  by  reason  of  the  publi- 
catioa  of  a  paragraph  in  a  newspaper,  which  contains  no  other  charge 
than  that  the  "  petition  in  a  bill  filed  in  the  Court  of  Chancery  against 
the  plaintiff,  and  certain  other  persons  as  share-owners  in  a  certain 
mine,  for  an  account  and  an  injunction,  had  been  granted  by  the  Vice- 
Chancellor,  and  that  persons  dnly  authorized  had  arrived  in  the  work- 
ings."  The  publication  therefore  is  one  which  slanders  not  the  person 
or  character  of  the  plaintiff,  but  his  Utie  as  one  of  the  shareholders  to 
the  undisputed  possession  and  enjoyment  of  his  shares  of  the  mine. 
And  the  objection  taken  is,  that  the  plaintiff,  in  order  to  mwntain  this 
action,  must  show  a  special  damage  to  have  happened  from  the  pnblica* 
tion,  and  that  this  declaration  shows  none. 

The  first  question  therefore  is,  does  the  law  require  in  such  an  action 
an  all^ation  of  special  damage?  And  looking  at  the  authorities  we 
think  they  all  point  the  same  way.  The  law  is  clearly  laid  down  in  Sir 
W.  Jones,  196  (Lowe  v,  Harewood)  :  "  of  slander  of  title,  the  plaintiff 
shall  not  maintain  action,  unless  it  was  rwera  a  damage ;  toil.,  that 
he  was  hindered  in  sale  of  his  land ;  so  there  the  particular  damage 
ought  to  be  alleged."  And  in  addition  to  the  oases  cit«d  at  the  bar, 
viz.,  Sir  John  Tasborough  v.  Day,*  aod  Sfannlng  v.  Avery,*  the  case  (rf 
Cane  v.  Groulding  *  furnishes  a  strong  authority.  That  was  an  action 
on  the  case  for  slandering  the  plaintiff's  title,  by  speaking  these  words, 
viz.,  "  his  right  and  title  thereunto  is  nought,  and  I  have  a  better  title 
than  he."  The  words  were  alleged  to  be  spoken  /alto  et  matitiote,  and 
that  be  was  likely  to  sell,  and  was  injured  by  the  words ;  and  that  by 
reason  of  speaking  the  words,  he  oould  not  recover  his  tithes.  After 
verdict  for  the  plaintiff,  there  was  a  motion  in  arrest  of  judgment ;  and 
BoUe,  C  J.,  said,  "  there  ought  to  be  a  scandal  and  a  particular  dam- 
age set  forth,  and  there  is  not  here :  "  and  upon  its  being  moved  again 

*  S^le'i  Bep.  1S0, 170. 


wGoo^lc 


678  JUWOHT  V.  SOPBB.  [C?AP.  TL 

and  ai^ed  bj-  the  jndges,  Bolle,  C.  J.,  held  that  the  actiim  did  not 
lie,  although  it  was  alleged  that  the  words  were  spoken  fal»o  et 
malitiote,  for  "  the  plahitiS'  ought  (o  have  aispecii^  muse;  but  that, 
the  Terdict  might  Buppty ;  but  the  plaintiff  ought  also  to  have  showed 
a  special  damage  which  he  hath  not  done,  and  this  the  verdict  cannot 
supply :  the  declaration  here  ia  too  general,  and  upon  which  no  good 
issne  can  be  jojned;  and  ho  ought  to  have  alleged,  that  th««  was  a 
conununication  had  be&>re  the  words  spoken  touching  the  sale  of  the 
lands  whereof  the  title  was  slandered,  and  t^t  by  speaMng  of  them 
tiie  sale  was  hindered  ; "  and  cited  several  oaaes  to  that  effect. 

We  hold,  therefore,  on  the  authority  of  ttiese  iiases,  that  an  actiai 
for  slander  of  titJe  is  not  properly  so  agtioo  for  woids  spoken,  or  for 
libel  written  and  puUished,  but  an  action  on  tiie  case  for  special  dan- 
age  sustained  by  reason  of  the  speaking  or  puUication  of  the  alaader 
of  the  plaintiff's  title.  This  action  is  ranged  under  that  diTiai<Ma  of 
acUons  in  the  Digests,  and  other  writers  on  the  text  law,  and  soch  we 
feel  bound  to  hold  it  to  remain  at  the  preseot  day. 

The  next  question  is,  has  there  been  snch  a  special  damage  alleged 
in  Uiis  case,  as  will  satiafy  the  rule  laid  down  by  the  anthoritiea  above 
reCerred  to  ?  The  doctrine  of  the  older  oases  is,  that  the  pltuntiff  osgbt 
to  aver  that,  by  the  speaking,  he  -ooold  not  aell  or  lease  (Cro.  Eliz.  197, 
Cro.  Car.  140) ;  and  that  it  will  not  be  sufficient  to  say  only,  that  be  had 
an  intent  to  sell,  without  aUegiog  a  communication  for  sale  (B.  1  Roll. 
244).  Admitting,  however,  that  these  may  .be  put  as  inatancea  only,  ; 
and  that  there  may  be  many  more  oases  in  which  a  particolar  damage  ' 
may  be  equally  apparent  without  sodi  allegalion,  they  establish  at  least 
this,  that  in  the  action  for  slander  of  title,  there  must  be  an  expesi 
allegation  of  some  particular  damage  resulting  to  the  plaintiff  from  sudi 
dander.  Now  the  ali^ation  npou  this  record  is  (mly  this,  "  that  the 
plaintiff  is  injured  in  bis  rights ;  and  the  shares  so  possessed  by  him, 
and  in  which  he  is  interested,  have  bem.  and  are  much  depreciated  and 
lessened  in  r^e ;  and  divers  persons  have  beUeved  and  do  believe  that 
he  has  little  or  no  right  to  the  shares,  and  that  the  mine  oaoDot  be  law- 
AiUy  worked  or  osed  for  his  beoeflt ;  and  that  he  bath  been  hiodeced 
and  prevented  fVom  selling  or  disposing  of  his  swd  shares  in  tlie  said 
mine,  and  from  working  and  using  the  same  in  so  ample  and  beneficial 
a  manner  as  he  otherwise  would  have  done."  And  we  are  of  ojumon 
that  this  is  not  snch  an  allegation  of  special  damage  aa  ttie  aotboritiet 
above  referred  to  zequire,  where  the  actiw  is  not  fonnded  *m.  tiie  wotdi 
spc^en  or  written,  but  apon  the  special  damage  aoataioed. 

It  has  be«i  aigned  in  enpport  of  the  present  ac^on,  &at  it  ia  not  «o 
nrach  an  action  for  Blander  of  titie  as  an  actwn  for  a  libel  oa  tiie  pUia- 
tiff  in  the  course  of  his  business,  and  in  the  way  of  gaining  bia  liveli- 
hood, and  that  snch  an  action  is  strictly  and  properly  «n.  action  for 
defamation,  aiid  so  classed  and  held  by  all  tlie  antboiitias.  But  we 
think  it  snffldent  to  advert  to  the  declaration,  to  be  convinced  tbat  the 
publioation  oomplained.of  was  really  and  a^rjctly  a  8laDdet.of.the  pUin- 
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tiff's  title  to  bia  ahares,  and  nothing  else.  The  bill  in  ChuioeTy,  out  of 
which  the  pablication  arose,  is  filed  by  ToUervy,  who  disputed  the 
plaintiff's  right  to  the  whole  of  the  shares,  &nd  claimed  In  himself  a 
right  to  part  of  the  same,  and  prayed  that  he  might  be  declared  to  be 
entitled  to  some  of  them  ;  and  the  only  mention  made  as  to  the  working 
of  the  mines,  was  with  reference  to  the  appointment  of  a  receiver  to 
the  profits  thereof.  And  we  think  it  would  be  doing  Tiidence  to  the 
natural  meaning  of  the  terms  of  the  publication,  if  we  were  to  hold  it 
to  be  published  of  the  plaintiff  in  the  oonrae  of  his  bualaess  or  occupa- 
tion, or  mode  of  acquiring  his  livelihood,  and  not  as  re&rrlDg  to  the 
disputed  title  of  the  shares  of  the  mine. 

It  has  been  ni^ed,  secondly,  that  however  necessary  it  may  be,  ac- 
cording to  the  ancient  authorities,  to  allege  some  particular  damage  in 
cases  of  nnwrittcn  slander  of  title,  the  case  of  written  slander  stands  on 
difTerent  grounds ;  and  that  an  action  may  be  maintained  without  an 
allegation  of  dami^e  actually  sosiaiued,  if  the  plaintiff's  right  be  im- 
peached by  a  written  publication,  which  of  itself,  it  is  contended  affords 
presnmption  of  injur)'  to  the  [datntiff.  No  authority  whatever  has  beeu 
cited  in  support  of  this  distinction.  And  we  are  of  opinioii  that  the 
necessity  for  an  allegation  of  actual  damage  in  the  case  of  slander  of 
title,  cannot  depend  upon  the  mediam  through  which  that  slander  is 
conveyed,  that  is,  whether  it  be  throogh  words,  or  writing,  or  print ; 
but  that  it  rests  on  the  nature  of  the  action  itself,  namely,  that  it  ig  an 
action  for  special  damage  actually  sustained,  and  not  an  action  for 
slander.  The  circumstance  of  tbe  slander  of  title  being  conveyed  in 
a  letter  or  other  publication  appears  to  UB  to  ma^  no  other  difference 
than  that  it  is  more  widely  and  permanently  disseminated,  and  the 
damages  in  consequence  more  likely  to  be  serious  than  where  the  slan- 
der of  title  is  by  words  only ;  but  that  ib  makes  no  difference  whatever 
in  the  legal  ground  of  action. 

For  these  reasons  we  are  of  opinion,  that'the  action  Is  not  maintain- 
able, and  that  the  Judgment  must  be  arrested ;  and,  consequently,  It 
becomes  unnecessary  to  Inquire  whether  the  inmtend<r  laid  in  the  deola- 
ration  Is  more  large  than  it  ought  to  have  been. 

We  therefore  make  the  rule  for  arrestii^  the  judgment,      Abaoiute.^ 

>  l^bvrghr.Ikf,  Cra.  Jte.484;Qre*hkmv.  QTiai1(T;T(lT.^i);SiiMdar.  B«dlty, 
SBnlat  74,  1  Boll.  2U,  B.  o.  ;  Law  ■>.  Huwood,  Ok..  Ov.  140,  W.  Joow,  IDS  g  Gum 
«.  QoldiDft  Sty.  169,  176  ;  ManDing  v.  Avery,  S  Keb.  1C3;  Haddan  t>.  Lett,  Ifi  0.  B. 
411  ;  Etuii  v.  Huloiw,  B  Q.  B.  624 ;  Aahford  v.  Chonte,  20  Up.  Can.  C.  P.  471 ;  Col- 
linif.  Whitahcad,  MF.B.  ISl;  Starli  v.  ChltwixHl,  5Eaiu.'141;  ContinaDUl  Co.  t.LitUa 
(Kr.IWS),  IITS.  W.B.  810^  Bwah  t.  Tappan,  S  Giiili.'I«4;  OoU  *.  Pulrihr,  US  HaM. 
Hi;  DmUDg  a.  Badg«t  Co.,  144  Han,  158;  Bofuton  v.  Shaw  Co.,  Ufl  Maw.  Slfl;  WilMn 
a.  DaboU,  36  MInii.  ITll  Tobiaa  V.  Harland,  4  Wend.  t3T;  Hadifon  Cbnrch  •.  lUdlwa 
Chnrcb,  W  Haw.  Pr.TS;  Uadan  ■.  Graham,  1  Dner,  STOrBailsy  a.  Dean,  6  Barb.  397; 
Eendallv.  Slon*,»N.T.  II;  Kinnedrn.  Pr«H  Co.,41  Unu,  481;  Cluldi  ■.  Tnttja,  4S  Hnn, 
nS;  Haglio  v.  N.  T.  Co.,  it  S.  T.  Ap.  IMr.  MS  Aamrd. 

Tke  braaeb  of  a  contract  bj  a  tblrd  pmoo  !■  apacial  dama^.  '  Oraen  «.  Button,  8  CM. 
3cB.m.  But  na  centra,  Eindall  v.  Suna,  6  S.  T.  14;  Bnotmaa  a.  SdU;  S  N.  T.  Sap. 
4a)  (M.  T.  City-  Conn).  —  Kd. 
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PITT  V.  DONOVAN. 

Ik  the  Kino's  Bi^ich,  Juhe  29,  1813. 

[Imported  in  1  UiuiU  g-  Setvyn,  630.] 

AcnoK  for  slander  of  title.     Flea:  general  iaane. 

At  the  trial  before  Graham,  B.,  it  appeared  that  the  plaintilfbid 
pDrehaaed  certain  lands  atBrotnesberrowfrom  W.H.  Y.,  andwu^xot 
to  sell  the  same  to  one  Barton,  but  that  the  defendant  wrote  two  letten 
to  Barton  warniDg  him  against  completing  the  purchase,  on  the  gnaiid 
that  W.  H.  Y.  was  insane  at  the  time  of  hie  conveyance  to  the  plunliir. 
Barton  thereupon  declined  to  pnrchase  the  lands.  It  ftirtfaer  appcaiH 
that  a  term  of  years  in  the  estate  was  vested  in  the  defendant  as  tnutM 
for  securing  to  Mrs.  W.  H.  Y.  her  jointure,  and  that  the  defeDdufi 
wife  was  sister  of  W.  H.  Y.,  and  his  heir  in  the  event  of  his  dpi^ 
without  issue. 

After  an  investigation  of  many  hoars  the  learned  Jadge  left  the  qon- 
tion  to  the  juiy  upon  the  evidence,  stating  to  them,  in  the  course oflu 
summing  np,  that  in  order  to  maintain  the  action  some  malice  mnst  bt 
fixed  on  the  defendant,  that  is,  tlie  action  mnst  be  injarious  aod  pro- 
ceeding from  an  improper  motive ;  that  if  the  evidence  aatasBed  tben. 
M  men  of  good  sense  and  good  understanding,  that  Mr.  Y.  wuionne, 
or  if  the  defendant  entertained  a  persuasion  that  he  was  insane  upoi 
Buch  grounds  as  would  hare  persnaded  a  man  of  Bonod  seoK  ud 
knowledge  of  business,  then  the  defendant  would  be  entitled  to  i 
verdict, 

The  Jury  found  a  verdict  for  the  pluntiff,  damages  40s. ;  wheRopm 
a  rule  niti  was  obtained  in  the  last  term  for  a  new  trial,  on  the  groud 
of  a  misdirection. 

I>auncey,  Abbott,  and  PuUer,  now  showed  cause.* 

7%«  Attorney-General,  Jervis,  and  W.  E.  Taunton,  etmtra,  ««e 
stopped  by  the  court 

Baylxt,  J.*  I  am, of  the  same  opinion.  It  seems  to  me  thttth 
question  for  the  consideration  of  the  Jury  was,  whether  the  defendul 
really  believed  that  which  he  made  the  subject  of  his  commonicilioii. 
I  have  no  difflcolty  in  saying  that  the  defendant  is  not  to  be  n£ii>)ed 
as  a  mere  stranger  in  this  case.  I  think  that  be  had  not  only  a  rtgbt. 
but,  if  he  believed  It  to  be  true,  that  he  was  called  upon  to  nuke  tbt 
communication  ;  for  if  at  any  subsequent  time  Mr.  Y.  should  die  villi- 
out  issue,  and  afterwards  the  defendant  should  bring  an  ejectment  lo 
try  the  sanity  of  this  gentleman,  it  would  afford  matter  for  strong 
observation  against  him,  that  he  had  suffered  Burton  to  complete  tbe 

>  The  ttatement  of  tbe  cue  hu  been  oondeimd  ;  the  argnment  for  the  ]JiiaiiI> 
ud  the  canonTring  oinnione  of  LoaD  ELLEHBoaocaa,  C.  J.,  ud  Oakfiu,  J..M 
emitted.  — Sd. 

I  Li  Buxo,  J.,  had  left  the  eoort 
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pnrchase  of  this  estate  and  to  pay  Us  money  for  it,  witfaont  commani- 
cftting  to  him  that  bis  title  would  be  disputed.  I  think,  therefore,  that 
if  the  defbudant  really  believad  this  contract  to  be  void  for  the  vant  of 
sanity  in  Y^  it  was  not  only  his  right  bnt  his  duty  to  moke  the  com- 
munication. Then  where  a  person  who  is  not  to  be  treated  as  a  mere 
stranger  is  sued  in  an  action  of  this  kind,  two  things  are  to  be  made 
out ;  first,  that  there  is  a  wont  of  probable  cause ;  and  secondly,  that 
the  party  who  made  the  communication  acted  maliciously.  Now 
whether  a  party  acted  maliciously  depends  upon  his  own  motives  and 
on  the  view  which  the  Jury  entertained  of  the  mind  of  the  party  himself; 
and  we  cannot  try  what  are  the  motives  and  feelings  of  partdcnlar  men's 
minds  by  referring  to  the  mind  of  some  one  other  person ;  therefore  if 
ve  refer  to  a  mind  that  is  sensible  and  reasonable,  and  which  does  not 
jndge  nnder  the  same  pressure  as  the  mind  of  the  person  in  question 
might  do,  and  make  that  sensible  and  reasonable  mind  the  standard  by 
which  to  Judge  of  the  state  of  mind  of  the  person  who  is  under  tbat 
pressure,  we  shall  be  referring  to  an  improper  nile  to  Judge  by.  The 
question  here  is  not  what  Judgment  a  sensible  and  reasonable  man 
would  have  formed  in  this  case,  but  whether  the  defendant  did  or  did 
not  entertain  the  Opinion  he  communicated.  I  forbear  to  give  any 
opinion  on  the  weight  of  evidence,  but  the  short  question  is,  whether 
the  defendant  acted  bonaJUle.  Tbat  was  the  question  for  the  Jury  to 
decide,  bnt  was  not  left  to  them  in  that  form ;  tbat  is,  whether  he  acted 
maliciously  or  not.  I  therefore  feel  myself  bound  to  say  that  there 
ought  to  be  a  new  trial  Sule  abs<duU.^ 

>  0«rMd  t>.  BivkeDWD,  i  Rep.  IB  a,  Cre.  El.  18S,  &  o.\  lArett  v.  Weller,  1  RoUg 
K.  409 ;  Anon.,  Sty.  lU ;  Smith  t.  Spooner,  3  Tauat.  24S  i  Green  v.  Button,  S  C.  U. 
*  R.  707  ;  Pater  ».  Btker,  3  C.  B.  831  j  Watrou  ».  Reynolds,  H.  &  U.  1  ;  CmT  v. 
Dackett,  S  H.  fe  N.  7S3  ;  Atkina  v.  Perrin,  8  F.  A  F.  179  ;  Brook  r.  Bawl,  i  Ei.  (31 ; 
Burnett  r.  Tak,  15  L.  T.  Rep.  743 ;  Steward  v.  Yonng,  L.  B.  6  C.  P.  122 ;  Wren  v. 
Weild,  L.  R.  i  Q.  B.  730  ;  Hart  v.  Wall,  2  C.  P.  D.  146  [itmbU);  Baker  v.  Piper, 
2  T.  L.  R.  793 ;  Dick*  o.  Brookt,  IB  Ch.  D.  32  ;  Halsey  v.  Brotherhood,  IS  Ch.  IKv. 
US;  Bojal  Co.  «.  Wrfgbt,  18  Pat.  Cai,  Rap.  SB;  Dunlop  Co.  «.  Talbot,  SO  T.  L.  R.  »T9; 
BoulCon  t.  Bhialdi,  I  Up.  Cui.  Q.  B.  31;  Hill  r.  Ward,  IS  Ala.  SIO;  JteDaniel  c.  Baca,  S 
Cal.  396;  Thamp«on  «.  WhiU,  70  Cal.  13E;  Reid  t.  HcLendou,  44  Qa.  IW;  Taa  Tayl  «. 
fiioar,  am.  App.au j  stark  ¥.  Cbitwood,  S  Kans.  141;  Otnt  v.  Lyncb,  S3  Hd.  68;  Swan 
■.  Tappan,  B  Caah.  104;  Wwklev  «.  Boitwick,  4B  Mich.  8T4;  ChtHbro  «.  Powen,  78  Mich. 
472;  HayroM  v.  Adama,  19  Ho.  Ap.  339;  Bntta  v.  Long,  lOS  Ho.  Ap.  318;  Andrews. 
DesUer,  4fi  K.  J.  1ST;  Kaodall  e.  Stone,  b  N.  T.  14;  Lika  «.  HcEanalry,  4  Eayea,  397,  8 
Abb.  Ap.  99,  41  Barb.  188;  HoToy  ..  Rubber  Co.,  57  N.  Y,  119  ;  Dodg«  «.  Colby,  87  Hun, 
&1S,  lOS  N.  T.  44« ;  Lovall  Co. «.  Honghlon,  118  N.  T.  SSO;  Haitinga  v.  Giles  Co.,  61  Ban, 
S64,  191N.  T.  874;  Cornwall  «.  Parka,  BS  Hun,  396,  133N.T.  Sfi7;  HcElwes  v.  Blaokwall, 
M  N.  Ca.  S81;  Harrin  v.  Snewlan,  101  K.  Ca.  STB  Jooord.  — Ed. 
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THE  WESTERN  COUSTIES  MANURE    CO.   v.  THE  UffIS 
CHEMICAL  MANUBE  CO. 

Ik  TBI  EXCBBQCSK,  JUKX  9,  1874. 
[Btporttd  in  Law  Reportt,  9  Exeluqatr,  S18.] 
Bbaxwill,  B.'  In  this  case  our  judgment  mast  be  for  the  fim- 
titb.  The  oase  may  be  shortly  stated  thus.  Th«  plaintiflb  trade  in  i 
oertain  article  of  manure,  and  it  ia  alleged  that  the  defendants  fibelj 
and  m&lioiotie^  published  of  and  concernlug  that  manure,  andof  ud 
concerning  the  plaintiffs'  trade  and  manufacture,  a  certain  Btstemeiit 
whiuh  contains  in  it  this,  —  that  it  was  an  article  of  low  qtulitj  ud 
ought  to  be  the  cheapest  of  four,  of  which  this  is  one,  the  otben  \xa^ 
meDtioQod.  So  far  an  action  would  not  be  maintainable  because  it  it 
not  libelling  an  article  to  say  that  it  is  an  article  of  low  quality  ud 
ought  to  be  cheaper  than  others.  That  part  is  not  spcciGcallj  itiUd 
to  be  untrue,  but  having  been  published  as  it  is  said  of  and  oancent- 
ing  the  plaintiffs'  manufactures  and  trade,  the  dedaration  goes  on  ud 
•ays,  "meaning  thei-eby  that  the  artificial  manures  so  manafactnnd 
and  traded  in  by  the  plaintiffs  were  artificial  manures  of  infericr  qoili^ 
to  other  artificial  manures,  and  that  they  especially  were  of  inleinr 
quality  to  the  artificial  manures  of  the  defendants."  I  think  if  it 
stopped  there  it  would  not  be  the  subject-matter  of  an  action,  ena 
with  special  damage  resulting  from  it,  because  1  do  not  see  thst  it  It 
injurious  to  an  article  to  say  that  it  is  of  inferior  quality.  It  tut 
attract  certain  customers,  and  it  is  a  verj'  good  thing  that  people  cm 
be  found  who  will  sell  things  of  an  inferior  quality  in  order  that  tbet' 
may  not  be  wasted.  But  what  makes  the  action  maintainable  is  tk 
allegation  that  follows :  "  Whereas,  in  truth  and  in  fact,  the  said  mi- 
ficial  mannres  so  mannfactured  and  traded  in  by  the  plaintiffo  ««n 
not  of  inferior  quality,  and  were  not  inferior  in  quality  to  the  siiil 
articles  of  manure  of  the  defendants ; "  and  by  reason  of  the  prenusM, 
certain  persons,  who,  if  tbey  had  not  been  told  that  which  WH  mt- 
true,  would  have  continued  to  deal  with  the  plaintiffs,  are  allegni  to 
have  ceased  to  deal  with  them.  So  that  it  appears  there  was  a  »Mf- 
ment  published  by  the  defendants  of  the  pisintifift'  maDUfacture,  *Vvk 
Is  comparatively  disparaging  of  that  manufacture,  which  is  untnie  w 
far  aa  it  disparages  it,  and  which  haa  been  productive  of  epedaldu- 
age  to  the  plaintiSb ;  and  it  is  stated  that  that  poblicatioQ  was  ludf 
falsely  and  "  maliciously,"  which  possibly  may  mean  nothing  more  tbu 
that  it  was  made  falsely,  and  without  reasonable  cause,  cslliog  for  * 
statement  by  the  defendants  on  the  snhject.  But  If  actual  malice  >> 
necessary  —  which  I  do  not  think  is  the  case  —  the  allegation  is  nffi- 
cienL  It  seems  to  me,  however,  that  where  a  plaintiff  says, "  Too  bivt 
iritboat  lawful  cause  mode  a  false  statement  about  my  goods  to  thai 

'  O11I7  the  optoioiu  of  the  coort  ire  giren.  — En, 
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ctnnpar&tive  disparagement,  whidi  false  BtHteAieiit  lias  oansed  ne  to  lose 
castomeTS,"  an  action  Is  maintainable. 

I  do  not  go  through  the  cases,  bat  undoubtedly  there  is  nothing  in 
any  of  them  Inconfltetent  with  the  Jadgmentm  now  prononnce.  The 
only  oase  that  I  will  refer  to  is  Yonng  v.  Macrae.'  When  examined 
that  case  will  be  found  to  differ  materially  from  this  one.  The  dispar- 
aging statement  there  was  not  expressly  said  to  be  untrue ;  it  was  only 
eaid  generally  that  the  libel  was  untrue,  which  it  might  be  if  only  so 
much  of  it  was  untrue  as  contained  praiae  of  the  defendants'  own  goods. 
On  the  general  piiadple,  therefore,  that  an  ontrae  statement  disparag- 
ing a  man's  goods,  pnblished  without  lawM  occasion,  and  causing  him 
special  damage,  is  actionable,  we  give  our  Judgment  for  the  plaintiffs. 

Pollock,  B.  I  agree  that  our  Judgment  in  this  case  should  be  in 
favor  of  the  ptaintlfls.  This  case,  no  doubt,  involves  first  principles. 
On  the  one  hand,  the  law  is  strongly  against  tbe  invention  or  creation 
of  any  rights  of  action,  bat,  on  the  other  hand,  where  a  wrong  has 
actually  been  suffered  by  one  person  in  consequence  of  the  conduct  of 
another,  one  is  anxions  to  uphold  as  far  aa  possible  the  maxim  "  u&f 
Jua  ibi  remedium."  It  seems  to  me  the  present  case  comes  within  that 
rale.  Now,  In  the  first  place,  this  is  not  au  action  of  libel.  I  think  it 
is  entirely  distinguishable  ftom  that  class  of  cases.  It  is  alleged  in  the 
declaration  that  the  matter  complained  of  here  was  written.  I  think 
that  makes  no  distinction.  I  will  not  say  more  upon  that  than  Uiat  the 
difl^rence  between  a  written  or  verbal  statement  of  the  kind  now  com- 
plained of  and  an  ordinary  defamatory  statement  Is  veiy  clearly  pointed 
out  by  Tindal,  C.  J.,  in  his  Judgment  in  Malacby  v.  Stqwr.  This  action 
ia,  I  think,  in  the  nature  of  an  action  of  slander  of  titie,  and  comes 
within  the  general  rule  laid  down  as  to  such  actions  in  Comyns'  Digest) 
where  it  is  said  tliat  an  action  lies  when  special  damage  is  shown. 
(Com.  Dig.  tit  Action  on  Case  for  Defamation,  G  11.) 

The  only  question,  therefore,  that  seems  to  arise  is,  what  is  the  fair 
intention  of  the  words?  It  is  alleged  that  the  defendants  were  con- 
triving and  intending  to  injure  the  plaintiffb  in  their  business,  and  that 
they  falsely  and  maliciously  printed  and  published  the  words  in  ques- 
tion. Now  I  do  not  attach  any  special  meaning  to  the  word  "  mali- 
ciously," except  so  far  as  it  must  be  taken  with  the  words  "  contriving 
and  intending  to  injure  the  plaintiffs."  I  think  that  deprives  the  defend- 
ants of  what  I  may  call  any  legal  occasion  or  opportonity  on  which  they 
might  use  words  of  this  kind.  Therefore  we  have  it  stated  that  with- 
out l^;al  occasion,  without  any  necessity,  the  defendants  have  used 
langn^e  of  Mid  oonceming  the  plaintiffs'  goods  which  not  only  are 
faJse,  bat  are  sutrit  aa  to  injure  the  plaintiffB  in  their  business,  and 
special  dsmi^  is  aUeged.  When  all  these  things  concur  it  seems  to 
me  a  good  cause  of  action  is  disclosed.  With  reference  to  the  cases 
that  have  been  cited,  Malacby  v.  Soper,  Evans  «.  Harlow,'  and  Yonng 
V.  Macrae,*  I  would  only  observe  that,  in  the  two  first-mentioned  coses, 
1  •  B.  &  a.  20*.  •  S  Q.  B,  821.  *  8  B.  k  8.  St». 
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these  ia  so  allegation  of  special  damage,  vlulst  the  last  is  distingQiBb> 
able  on  the  groanda  meutioned  by  my  Brother  BiamwelL  ISoTeoret, 
there  the  Chief  Justice  in  his  judgment'  supposes  a  case  verf  Ube  the 
present  one,  and  states  that,  in  his  opinion,  an  action  woold  lie  in  sncli 
oircnmstancea.  Judgjiient/or  thaplaimt^.* 


WHITE,  ApfctxANT  «.  MELLIN,  Bsbpoitdkht. 

ISU.    LoKB  BiporU  (ISM),  4puJ  Catu,  IM.* 

The  respondent  -was  the  proprietor  of  Mellin's  fpod  for  infants, 
which  he  sold  in  bottles  enclosed  in  wrappers  bearing  the  words 
"Mellin'a  Infants'  Food."  The  respondent  was  in  the  habit  of  sup- 
plying the  appellant  with  these  bottles,  which  the  appellant  sold 
again  to  the  pnblio  after  afKzing  on  the  respondent's  wiapperg  a  label 
as  follows :  — 

"  Notice. 

"  The  public  are  recommended  to  try  Dr.  Vance's  piepaied  food  fbi 
in&nts  and  invalids,  it  being  far  more  nutritions  and  healthful  than 
any  other  preparation  yet  offered.  Sold  in  bairels,  each  containiog 
lib.  nett  weight,  at  l\d.  each,  or  in  7Ib.  packets  Z$.  9d.  each.  Local 
agent,  Timothy  Whit^  chemist,  Portsmouth." 

The  appellant  was  the  proprietor  of  Vance's  food.  Disoorering 
this  practice,  the  respondent  brought  an  action  against  the  appellant, 
claiming  an  injunction  to  restrain  him  and  damages. 

At  the  trial  before  Bomer,  J.,  the  plaintiff  proved  the  above  facts, 
and  called  two  analysts  and  a  physician,  the  result  of  whose  evidence 
is  stated  in  Lord  Herschell's  judgment.  Briefly,  they  testified  that  in 
their  opinion  Mellin's  food  was  suitable  for  infants,  espeoially  up  to 
the  age  of  six  months,  and  persons  who  conld  not  digest  starchy  mat- 
ters, and  that  Vance's  food  was  unsuitable  for  guoh  beings,  nay  per- 
nicious and  dangerous  for  very  young  infanta.  At  the  close  of  the 
plaintiffs  ease  Bomer,  J.,  being  of  opinion  that  the  label  was  merely 
the  puff  of  a  rival  trader  and  that  no  cause  of  action  was  disclosed, 
dismissed  the  action  with  costs.  The  Court  of  Appeal  (Lindley, 
XiOpes,  and  Eay,  L.  JJ.)  being  of  opinion  that  the  cause  ought  to  have 
been  heard  out,  discharged  that  judgment  and  ordered  a  new  trial* 

Swinfen  Body,  Q.  d  and  Charles  Jtfaatoffhtai  for  appellant 

Moultoa,  Q.  C,  and  Terrell,  for  respondent. 

1 1 B.  &  s.  Bt  p.  en. 

1  ToDDK  V,  JfBcrM,  a  B.  A  S.  1S4;  JUoott  v.  mHir,  H  T.  L.  B.  10;  Dooling  *.  BvdfK 
Co.,  m  Hus.  26B  (laMi) ;  BoTiilon  *.  Shaw  Co.,  146  Bfua.  OS;  Wibon  «.  I>aboi*,  »>  Min. 

tTl;  Wi<r  v.  Allan,  Bl  K.  S.  ITT;  Snow  v.  JodKin,  38  Bub.HO;  Kinnedy  a.  Pnn  Co,  U 
Hub,  433  (tasblt) ;  Fftall  i.  Halfertj-,  SI  Pa.  46 ;  Tonag  if.  Geiike,  901  Fa.  SU  Accord.  -  Ed. 

■  [ArBameDU  omitted ;  also  tha  concnnltig  oplnlona  ot  Loum  Watoov,  HaciAaEnD^ 
HoBBiB,  and  Shaxd.  —  £d.] 

4  [1894]  a  Ch.  ST6. 
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LoBD  HsBSOBitu^  L.  C.  (after  Btating  the  facta) :  ^ 

My  Lords,  in  the  Court  of  Appsal  Lindley,  L.  J.,  stated  the  lair 
thus :  "  If  upon  bearing  the  vhole  of  the  evidence  to  he  adduced  be- 
fore him  the  result  shoold  he  that  the  statement  coataiaed  in  the 
label  complained  of  is  a  false  statement  abont  the  plaintiffs  goods  to 
the  disparagement  of  them,  and  if  that  statement  has  caused  injury 
to  or  is  calculated  to  injure  the  plaintiff,  this  action  will  lie."  Lopes, 
L.  J.,  said :  "  All  I  desire  to  say  is  that,  in  my  opinion,  it  is  action- 
able to  publish  maliciously  without  lawful  occasion  a  false  statement 
disparaging  the  goods  of  another  person  and  causing  such  other  per- 
son damage,  or  likely  to  cause  anch  other  person  damage." 

Ifone  of  the  learned  judges  in  the  Court  of  Appeal  dealt  with  the 
evidence  which  had  been  adduced  on  behalf  of  the  plaintiff;  but  I 
think  it  must  be  taken  that  they  had  arrived  at  the  conclusion  that 
that  evidence  did  bring  the  case  within  those  statements  of  the  law. 
Of  course,  if  the  plaintiff,  on  his  evidenoe,  had  made  out  no  case,  he 
could  not  complain  that  the  learned  judge  decided  gainst  him  and 
did  not  hear  the  witnessea  for  the  defendant ;  the  action  was  in  that 
case  properly  dismissed.  I  take  it,  therefore,  that  although  the  learned 
judges  did  not  analyse  the  evidenoe  or  make  any  reference  to  it,  they 
must  have  concluded  that  it  established  a  case  coming  within  the  law 
as  they  laid  it  down.  My  Lords,  as  I  understand,  in  the  view  of 
those  learned  judges,  or  in  the  view  of  Lindley,  L.  J.,  to  take  his 
statement  of  the  law  in  the  first  place,  it  was  necessary  in  order  to 
the  maintenance  of  the  action  that  three  things  should  be  proved : 
that  the  defendant  had  disparaged  the  plaintifTs  goods,  that  such  dis- 
paragement was  false,  and  that  damage  had  resulted  or  was  likely  to 
result.  Now,  my  Lords,  the  only  statement  made  by  the  defendant 
by  means  of  the  advertisement  is  this :  that  Vance's  food  was  the 
most  healthful  and  nutritious  for  infanta  and  invalids  that  had  l>een 
offered  to  the  public  The  statement  was  perfectly  general,  and  would 
apply  in  its  terms  not  only  to  the  respondent's  infants'  food  but  to  all 
others  that  were  offered  to  the  public.  I  wUl  take  it  as  sufficiently 
pointed  at  the  plaJntifTs  food  by  reason  of  its  being  affixed  to  a  bottle 
of  the  plaintiffs  food  when  sold,  and  that  it  does  disparage  the  plain- 
tiff's  goods  by  asserting  that  tbey  are  not  as  healthful  and  as  nu- 
tritious as  those  recommended  by  the  defendant  The  (question  then 
arises.  Has  it  been  proved  on  the  plaintiff's  own  evidence  that  that 
was  a  false  dispan^ment  of  the  plaintifrs  goods  ? 

I  will  state  what  I  understand  to  be  the  result  of  the  plaintiffs 
evidence.  Mellin's  food  for  infants  and  invalids  is  a  preparation  of 
such  a  nature  that  the  food  is  said  to  be  predigested,  and  therefore 
not  to  make  that  call  upon  the  digestion  which  food  ordinarily  does ; 
that  as  regards  children  nuder  six  mouths  of  age  Mellin's  food  is  the 
only  one  which  could  be  suitably  used  in  the  place  of  the  ordinary 
means  of  oouriBbment,  the  mother's  milk,  and  that  any  farinaceous 
food  would  at  that  age  be  not  only  not  autritunubntprejndiciaL  And 
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80  for,  accepting  ib»  plaiiitifi's  erldenos  foi  this  purpose,  there  being 
no  evidence  to  the  ooDtrar;,  the  plaintiff,  I  think,  eatablishes  tfa^  his 
food  waa  specially  meritoiioos  for  that  cIom  c^  o»am,  and  that  it 
vonld  not  be  correct  to  say  that  as  regaxda  these  ohiMren  of  very 
tender  age  Yaoce'a  food  or  8117  other  farinaceoua  food  voold  be  act 
only  more  healthful  and  natritions,  but  as  healthful  and  nutdlioas. 
But  then  it  appears  that  when  a  child  has  passed  the  age  up  to  which 
nutrition  at  the  breast  may  ocdinarily  be  said  to  continue,  the  ose  of 
some  farinaceous  food  is  not  only  not  prejudicial  bat  deBirable,  and 
that  if  the  child  were  t<>  be  always  brought  up  upon  a  food  which 
would  be  suitable  daring  the  very  earliest  weeks  or  months,  its  diges- 
tion wonld  be  likely  to  suffer  rather  than  benefit,  and  there  would  be 
not  mor^  but  less  nouriBbment.  After  twelve  months,  as  I  under- 
stand the  evidence,  the  faxinaoeona  food  would  be  distinoUy  better 
for  the  purposes  of  nutrition  and  health  than  this  pre-digested  food 
That,  my  Lords,  I  take  to  be  a  fair  statement  of  the  result  of  the  evi- 
dence. Can  it  be  said,  under  those  circumstanoes,  that  it  is  a  false 
disparagement  of  the  plaintiffs  goods  to  say  that  this  other  prepara- 
tion —  Vance's  —  is  more  nutritious  and  healthful  for  infants  and 
invalids  ?  I  put  aside  the  question  of  invalids :  npon  that  thare  was 
no  evidence  at  all.  The  plaintiff  did  not  say  that  his  was  more  health- 
ful, or  that  the  defendant's  was  not  more  healthfal.  It  ia  tiiwofore 
unnecessary  to  consider  the  case  of  iovalide,  and  it  is  eooogb  to  cm- 
fine  one's  attention  to  the  case  of  infants. 

The  word  "  infants  "  is  not  ia  ordinary  parlanoe  oonfined  to  children 
of  very  tender  age.  If  one  looks  at  its  derivaticm  etymologically  it 
would  apply  to  children  so  long  as  they  are  not  able  to  articulate  dis- 
tinctly—  not  able  to  speak — and  nobody  would  hesitate  to  refer  to 
children,  I  should  eay,  at  least  under  two  years  of  age  as  infante,  just 
as  mttob  as  they  would  to  ohildMn  under  six  monliiB  of  age.  Then- 
fore,  if  you  look  at  the  class  of  infuits  as  a  whole,  it  is  fc^  no  msaos 
shown  that  the  statement  that  Vance's  food  is  mora  nutritious  sod 
healthful  than  the  plaintiff's  food  is  falsa  If  the  reference  bad  been 
specially  to  that  very  early  period  of  life  during  which  Mallin's  food 
would  be  beneficial  and  the  other  prejudioal,  no  doubt  a  statement  of 
that  description  might  well  be  said  to  be  a  false  statement ;  but  look- 
ing fairly  at  the  language  used  and  the  meaning  to  be  atferibtUsd  to 
it,  I  am  not  satisfied  that  it  has  been  shown  that  \^  meaas  of  this 
advertisement  the  defendant  falsely  disparaged  the  plaintiETa  goods. 
But,  my  Lords,  assuming  that  he  did  so,  the  Court  of  Appeal  x^aided 
it  as  requisite  for  the  maintenance  of  the  action  thai  somethjog  fa^ 
ther  should  be  proved,  and  that  is  that  the  disparaging  ststonant  hu 
caused  injury  to  or  ia  calculated  to  injure  the  plaintiff.  Upon  tlist 
there  is  a  complete  absence  of  evidence.  The  plaintiff  waa  oallsd, 
but  he  did  not  state  that  he  had  sustained  any  injury,  nor  did  he  evea 
say  that  it  was  calculated  tq  injure  him,  and  I  own  it  swnu  to  ne 
impossible,  in  the  absence  o£  wy  such  atiitamsiit  v  tndtftM,  to  asy 
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that  it  ia  a  oase  in  whioh  sut^  must  be  the  neoesaary  consequence ;  on 
the  contrary,  speaking  for  mysdf,  I  should  doubt  very  much  vhether 
it  was  likely  to  be  the  oonsequenoe.  After  all,  the  adTertisement  ia 
of  a  Tcry  oommon  desoiiption,  |mffing,  it  may  be,  extremely  and  in  an 
exaggerated  Eaahion,  thase  particular  goods,  Vance's  food.  That  ad- 
vertisemeot  was  outside  t^e  wrapper;  inside  was  found  an  adrer- 
tisement  of  Mellin's  food,  iu  which  MelUn's  food  wa^  stated  to  be 
reoommeoded  by  the  faculty  as  best  for  infants  and  invalids.  Why 
is  it  to  be  anppoeed  that  any  one  buying  this  bottle  at  the  chemist's 
vonld  be  led  to  believe  that  Mellin's  food  which  be  had  bought  was 
not  a  good  aitiole  or  not  as  good  an  artiole  as  another,  merely  becanae 
a  person  who  obviously  was  seeking  to  push  a  rival  article  said  that 
hia  artacle  waa  better  ?  My  Lords,  why  should  people  give  euch  a 
special  weight  to  this  anonymous  puff  of  VaQoe*s  food,  obviously  the 
work  of  some  one  who  wanted  to  seU  it,  as  that  it  should  lead  him  to 
determine  to  buy  it  instead  of  Mellin's  food,  which  was  said  to  be 
recommended  by  the  faoulfy  as  the  best  for  infants  and  iDvalids  ?  I 
confess  I  do  not  wonder  that  the  plaintiff  did  not  insist  that  he  had 
sustained  injury  by  what  the  defraidant  had  done.  There  is  an  entire 
abseooe  of  any  evidenoe  that  the  statement  complained  of  either  had 
injured  or  was  calculated  to  injure  the  plaintiff.  If  so,  then  the  case 
is  not  btooght  even  within  the  definition  of  the  law  which  Lindley, 
L.  J.,  gives. 

Lopes,  L.  J.,  adds  the  word  "  malioiously,"  that  "  it  is  actionable 
to  publish  malioionsly  without  lawful  occasion  a  false  statement  dis- 
paraging the  goods  of  another  person."  By  that  it  may  be  intended 
to  indioate  that  the  object  of  the  publication  must  be  to  injure  an- 
other pencn,  and  that  the  advertisement  ia  not  published  hand  fide 
merely  to  sell  the  advertiser's  own  goods,  or  at  all  events,  that  he 
published  it  with  a  knowledge  of  its  falsity.  One  or  other  of  those 
elements,  it  seems  to  me,  must  be  intended  by  the  addition  of  the 
word  "  malioiouBiy."  Both  those  are  certainly  absent  here.  There 
is  nothing  to  show  that  the  object  of  the  defendant  was  other  than  to 
puff  his  own  goods  and  eo  sell  them,  nor  is  there  anything  to  show 
that  he  didnot  believe  that  his  food  was  better  than  any  other. 

The  only  ease  which  the  learned  counsel  for  VM  respondent  was 
able  to  rely  upon  as  at  all  approaching  the  present  is  the  case  of  the 
Western  Coontie^  Manure  Company  v.  Lawes  Chemical  Manure  Com- 
pany,' in  whioh  oaao  a  declaration  was  held  good  which  alleged  the 
disparagement  tA  the  plaintiffs'  goods  by  stating  that  they  were  in- 
ferior to  those  sold  by  tbe  defendants.  In  that  case  special  dama^ 
was  all^^  in  the  declaration,  and  I  think  that  that  allegation  was 
regarded  by  both  the  learned  judges  who  were  parties  to  the  decision 
at  material  and  essential.  In  the  earlier  case  of  Evans  v.  Harlow*  a 
statranent  was  complained  of  which  distinotly  disparaged  the  plain- 
tiffs good&  It  cautioned  the  public' against  them,  it  pointed  out  to 
.      iL.B.0Ex.tl8.  (BQ.B.SU. 
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the  public  that  they  were  not  likely  to  realize  the  porpose  for  which 
they  were  designed,  and  the  allegation  was  that  "the  defendant  pub- 
lished a  libel  of  and  coooemlng  the  plaintiff  and  of  and  oonoeming 
him  in  bis  said  trade  and  of  and  oonceming  bis  design  as  follows." 
In  that  case  there  was  no  allegation  of  special  damage ;  there  was  a 
demurrer  to  the  declaratioa,  and  the  declaration  waa  held  bad.  Ifow, 
the  only  distinction  that  I  can  see  between  that  case  and  the  ease  of 
the  Western  Counties  Manure  Company  v.  Lawee  Chemical  Hanuze 
Company '  is  that  in  the  latter  case  special  damage  was  alleged, 
whereas  in  the  former  it  was  not  Bramwell,  B.,  does  not  call  spe> 
ci£c  attention  to  the  difFerentia  between  the  case  before  him  and  the 
case  of  Evans  t>.  Harlow,'  but  he  says  that  there  is  nothing  in  any  of 
the  cases  inconsistent  with  the  judgment  which  he  is  pronooncing. 
Pollock,  B.,  who  was  the  other  judge,  pointed  out  that  in  Evans  v. 
Harlow  *  there  was  no  allegation  of  special  damage.  Therefore,  my 
Lords,  the  utmost  that  the  Western  Connties  Manure  Company  v. 
Lawes  Chemical  Manure  Company  ^  can  be  olaimed  as  an  authority 
for  is  this,  that  an  action  will  lie  for  falsely  disparaging  another's 
goods  where  special  damage  resnlba.  Erans  v.  Harlow  *  is  a  distinct 
authority  that  it  will  not  lie  where  special  damage  does  not  result 
In  the  present  case  it  cannot  be  pretended  that  any  speoial  damage 
was  either  alleged  or  proved. 

Mr.  Moulton  sought  to  extricate  himself  from  that  difficulty  in  thii 
way :  he  said  that  if  this  were  an  action  for  damages  that  might  be  a 
well-founded  objection  to  it,  but  that  it  is  not  an  action  for  damages 
but  a  claim  for  an  injonotion,  and  that  although  it  may  be  that  to 
support  an  action  for  damages  it  would  be  neoessaty  to  allege  snd 
prove  speoial  damage,  that  is  not  necessary  where  an  injunction  is 
claimed  —  that  it  is  enough  if  a  false  statement  is  made  and  is  likely 
to  be  repeated. 

Now,  my  Lords,  no  authority  was  cited  to  show  that  a  Court  of 
Equity  under  any  of  the  branches  of  its  jurisdiction  had  ever  granted 
or  would  grant  an  injunction  in  such  a  case.  Certainly  there  is  do 
rule  of  equity  under  which  it  may  be  said  generally  that  a  Cooit  of 
Equity  would  restrain  every  publication  of  a  false  statement  In  the 
case  of  Canham  v.  Jones*  the  bill  stated  that  a  certain  Mr.  Swainscm 
had  been  the  sole  proprietor  of  a  secret  for  preparing  the  medidse 
called  "Velno's  Vegetable  Syrup,"  and  that  the  plaintifE  had  obtained 
title  to  it  under  his  will  and  had  sold  the  medicine.  Then  the  oom- 
plaint  wan  that  the  defendant,  who  had  been  a  servant  of  Swainson, 
was  employed  in  the  preparation  of  the  syrup  but  was  not  acquainted 
with  the  complete  preparation,  certain  essential  ingredients  being  in- 
troduced only  by  Swainson  himself  and  only  in  the  presence  of  the 
plaintiff.  Then  it  alleged  "  that  l^e  defendant  being  discharged  from 
his  service  had  made  and  advertised  for  sale  a  spurious  preparatiao 
under  the  name  of  Velno's  V^table  Symp,  stated  by  him  to  be  the 
1L.B.SEX.U8.  >BQ.B.BS(.  >  S  T.  b  B.  XU. 
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same  medicine  in  compoutioa  and  quality  as  that  made  by  Sfrainflon 
and  th«  plaintifl,  the  defendant's  advertisement  oerti^dng  that  the 
medicine  prepared  by  him  at  his  residence  under  the  name  of  VelDo'a 
Vegetable  Syrup  is  precisely  the  same  with  that  made  and  sold  by 
the  late  Mr.  Swainson."  It  vaa  alleged  that  that  was  untrue,  and 
that  it  was  a  spnrioos  preparation  pretending  to  be  the  same  when  it 
really  was  nob  To  that  bill  the  d^endant  put  in  a  general  demurrer 
for  want  of  equity.  That  demurrer  was  sustained  by  the  Yioe-Chan- 
cellor,  Sir  Thomas  Flunoer,  although  for  the  purposes  of  that  demurrer 
it  was  taken  that  the  defendant  selling  this  article  was  falsely  statii^ 
that  it  was  the  same  as  the  plaintiff's. 

My  Lords,  the  learned  counsel  relied  npon  recent  cases  in  which 
an  injunction  has  been  granted  to  restrain  the  publieation  of  a  libel, 
and  he  sn^ested  that  there  had  been  a  growth  of  equity  jurisprudence 
which  had  brought  within  its  ambit  a  class  of  cases  which  were  pre- 
viously not  regarded  as  within  it.  But  when  the  case  in  which  the 
Court  of  Appeal  laid  down  that  an  injunction  might  be  granted  to 
restrain  the  publication  of  a  libel  is  looked  at,  it  wUl  be  seen  that  the 
decision  was  not  founded  upon  any  principle  oi  rule  of  equity  juris- 
pmdenoe,  but  upon  the  fact  that  a  Court  of  Common  Law  could  have 
granted  such  an  injunction  in '  an  action  of  libel,  and  that  since  the 
Judicature  Act  the  power  which  a  Court  of  Common  Law  possessed 
in  that  respect  is  now  possessed  also  by  the  Court  of  Chancery.  That 
was  distinctly  the  gtonnd  upon  which  the  judgment  was  founded,  that 
"  the  79tb  and  82d  sections  of  the  Common  Law  Procedure  Act  1864 
undoubtedly  conferred  on  the  Courts  of  Common  Law  the  power,  if  a 
fit  case  should  arise,  to  grant  injunctions  at  any  stage  of  a  cause  in  all 
personal  actions  of  contract  or  tort,  with  no  limitation  as  to  defama- 
tion " ;  and  then,  inasmuch  as  those  powers  are  now  possessed  l:^  the 
Chancery  Division,  it  was  held  that  they  likewise  could  in  such  oases 
grant  an  injunction.    That  was  the  decision  in  Bonnard  v.  Ferryman.' 

My  Lords,  obviously  to  call  for  the  exercise  of  that  power  it  would 
l>e  necessary  to  show  that  there  was  an  actionable  wrong  well  laid, 
and  if  the  statement  only  showed  a  part  of  that  which  was  necessary 
to  make  np  a  cause  of  action  —  that  is  to  say,  il.  special  damage  was 
necessary  to  the  maintenance  of  the  action,  and  that  special  damage 
was  not  shown  —  a  tort  in  the  eye  of  the  law  would  not  be  disclosed, 
the  case  would  not  be  within  those  provisions,  and  no  injunction 
would  be  granted.  I  think,  therefore,  for  these  reasons,  that  the 
plaintiff  would  not  be  entitled  to  an  injunction,  any  more  than  he 
would  be  entitled  to  maintain  an  action  unless  he  established  all  that 
was  necessary  to  make  out  that  a  tort  had  been  committed ;  and  for 
the  reasons  which  I  have  given,  taking  the  Western  Counties  Manote 
Company  «.  Lawes  Chemical  Manure  Company  *  to  be  good  law,  he 
has  not  brought  himself  within  it. 

But,  my  Lords,  I  cannot  help  saying  that  I  entertun  very  giave 
1  [ISat]  3  Ch.  M.  *  L.  B.  9  Exi  BIS. 
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doubts  wljether  any  aeUoa.  eould  be  mftiatuned  for  an  all^sd  dispu- 
^emeat  of  aaptbac'si  goods,  meielj  on  tbe  allegation  that  tha  good> 
sold  by  the  party  who  i«  alleged  to  have  disparaged  his  oompetiCn'i 
goods  are  bettec  either  geoLetaUy  oi  in  this  or  that  particalat  ntpeet 
than  hifl  competitor's  aj«.  Of  ooarae,  I  pat  aaide  the  quertim  (itit 
.  not  neceasary  to  oonaider  it)  whether  where  a  person  inteudiug  to 
iDJure  another,  and  not  in  the  exereiae  of  Ms  own  trade  and  Taontiii; 
his  own  goods,  has  moliaiooBly  and  falsely  disparaged  the  goodi  of 
another,  an  action  will  lie ;  I  am  dealing  with  the  daas  of  casei  wliieh 
is  now  before  u»,  where  tha  only  diaparagement  oongiste  in  Tuutbg 
the  superiority  of  the  defendant's  own  goods.  In  Evans  v.BajAnw' 
liOrd  Denouui  expressed  himself  thus :  "  The  gist  of  the  oomplunt 
is  the  defendant's  telling  the  world  that  the  Inbrioators  sold  bj  the 
plaintiff  were  not  good  for  their  purpose,  but  wasted  the  tillow.  A 
tradesman  offering  goods  for  s^e  exposes  himself  to  obsemtiaiu  ot 
this  kind,  and  it  is  not  by  averring  them  to  be  '  false,  scandalom,  as- 
IjjQioufi,  and  dsf amatory '  tfa^  the  plaintiff  oon  found  a  charge  M  hbd 
npon  them.  To  deoida  so  wonld  open  a  very  wide  door  to  litigition, 
and  might  expose  every  man  who  said  his  goods  were  better  Uub  u- 
other'a  to  the  risk  of  an  action."  My  Lords,  those  observatiwi  seen 
to  me  to  be  replete  with  good  sesse.  It  is  to  be  observed  thit  Ems 
V.  Harlow  *  does  not  appear  to  have  been  decided  on  the  ground  merel; 
that  there  was  no  allegation  of  special  damage.  The  only  judge  who 
alludes  to  the  abeeaoe  of  such  an  allegation  is  Patteson,  J  'So  lefer- 
ence  to  it  is  to  be  found  either  in  the  judgment  of  Lord  Denman  or  in 
the  judgment  of  Wigbtman,  J.,  the  other  two  jodges  who  took  part 
in  that  decision ;  and  I  think  it  is  impossible  not  to  see  that,  as  Loni 
Denman  says,  a  very  wide  door  indeed  would  be  opened  to  litigatim, 
and  that  the  coorts  might  be  oonstuitly  employed  in  trying  tiia  itlt- 
tive  merits  of  rival  productions,  if  an  action  of  this  kind  were  allovei 
Mr.  Moultop  sought  to  distinguish  the  present  case  by  sayiif  that 
all  that  Lord  Desman  referred  to  was  one  tradesman  saying  that  his 
goods  were  better  than  his  rival's.  That,  he  said,  is  a  matter  of  opin- 
ion, but  whether  they  are  more  healthful  and  more  nntritaoos  a  i 
question  of  faot.  Hy  Lords,  I  do  not  think  it  is  possible  to  dnw 
such  a  distinction,  "tha  allegation  of  a  tradesman  that  his  goods  an 
better  than  his  neighbor's  very  often  involves  only  the  ooneidaatiOD 
whether  they  possess  one  or  two  qualities  superior  to  the  othcf.  Of 
course  "  better  "  meiuts  better  as  regards  the  purpose  for  which  tk; 
are  intended,  and  the  question  of  better  or  worae  in  many  cases  <l^ 
pends  simply  upon  one  or  two  or  three  issues  of  fact.  If  tn  astini 
will  not  lie  beoaose  a  man  says  ^t  his  goods  are  better  than  hii 
neighbor's,  it  seems  to  me  impossihle  to  say  that  it  will  lie  becann 
he  says  that  they  are  better  in  this  or  that  or  the  other  respect  Just 
consider  what  a  door  would  be  opened  if  this  were  permitted.  Tbit 
this  sort  of  pnfBng  adTertisement  is  in  use  is  notorious ;  and  «e  se« 
I  i>  0.  B.  SM. 
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rival  oorea  advertised  for  paiticolai  aUmeDta.  The  Cotut  would  then 
be  bound  to  inqilire,  in  an  aoti<ni  bioaght,  whether  this  ointment  or 
this  pill  better  oured  the  disease  which  it  waa  alleged  to  onrei— 
whether  a  partioular  article  of  food  was  in  this  respect  or  that  better 
thaa  another.  Indeed)  the  courts  of  law  would  be  tamed  into  a 
machinery  for  advertising  rival  productions  by  obtaining  a  judicial 
determinatloii  which  of  the  two  was  the  better.  As  I  said,  advertise- 
ments and  announcements  of  that  description  have  been  cotmuon 
enough ;  but  the  case  of  Evans  v,  Harlow '  was  decided  in  the  year 
1844,  somewhat  over  half  a  century  ago,  and  the  fact  that  no  such 
action- — unless  it  be  Western  Counties  Manure  Co.  d.  Lawea  Chemical 
Manure  Co.*  —  has  ever  been  maintained  in  the  Courts  of  Justice  is 
very  strong  indeed  to  show  that  it  is  not  maintainable.  It  is,  indeed, 
uimeceseary  to  decide  the  point  iu  order  to  dispose  of  the  present 
appaaL 

For  the  reasons  which  I  have  given  I  have  come  to  the  conclusion 
that  the  judgment  of  the  court  below  cannot  be  sustained,  even  as- 
suming the  law  to  be  as  stated  l>7  ^^  learned  judges;  but  inasmuch 
as  the  ease  is  one  of  great  importance,  and  some  additional  color 
would  be  lent  to  the  idea  that  an  action  of  this  description  was  main- 
tainable by  the  observations  in  the  court  below,  I  have  thought  it 
only  right  to  express  my  grave  doubts  whether  any  such  action  could 
be  miuntained  even  if  the  facts  broi^ht  the  case  within  the  law  there 
laid  down. 

Upon  the  whole,  therefore,  I  think  that  the  judgment  of  Bomer,  J., 
was  right  and  ought  to  be  restored  and  that  this  appeal  should  be 
allowed,  with  the  usual  result  as  to  costs ;  and  I  so  move  your  Lord- 
ships. 

Order  of  the  Court  of  Appeal  reverted;  JudffmerU  of  Homer,  J.,  re- 
rtored,  with  eosta  here  and  in  the  Court  of  Appeal;  Cause  remitted  to 
the  Chancery  Dwisioh. 


JOHNSON  V.  HITCHCOCK. 

Sttfseme  Coubt  of  Juoicatubb,  New  Tobs,  Mat,  1818. 

{Reporttd  in  IG  Johuan,  1S5.] 

In  error,  on  eertiorari  to  a  justice's  court 

This  was  an  action  on  the  case  brought  by  the  defendant  in  error 
against  the  plaintiff  in  error,  for  a  disturbance  of  his  right  of  ferry, 
and  his  use  and  enjoyment  thereof,  and  hindering  persons  from  cross- 
ing at  the  same.  It  appeared  that  the  defendant  below  had  endeavored 
to  divert  travellers  from  the  ferry  of  the  plaintiff,  representing  it  not 
to  be  as  good  as  another  near  it,  and  had,  on  many  occasions,  sue 
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oeeded.  No  evidence  was  offered  on  tlie  part  of  the  defendant,  and  the 
jurj'  foand  a  verdict  for  the  plaintiff  below,  for  twenty-two  doUan  and 
sixteen  venta,  on  whioh  Judgment  was  rendered. 

Per  Curiam.  It  is  clear,  (Vom  the  evidence,  that  the  defeiidut 
below  has,  on  many  occasions,  interfered,  and  prevented  persona  Turn 
crossing  at  the  plaintiffs  ferry  ;  and  if  there  is  a  good  cause  of  sctioD, 
the  testimony  shows  an  injnrj',  prohaltly,  to  the  amonnt  of  the  reooreiy. 
Bat  there  is  no  principle  on  which  this  action  can  be  sustained.  The 
evidence,  imperfectly  as  it  is  stated,  is  snffluient  to  warrant  the  codcId- 
sion,  that  these  are  rival  ferries  near  each  other,  and  that  the  defendant 
below  was  unfriendly  to  the  plaintiff's  ferry,  and  endeavored  to  turn  tbt 
custom  to  the  other.  This  action  does  not  appear  to  be  founded  on  say 
slander  of  tjtle,  even  admitting  that  an  action  of  that  kind  mi^t  be 
sostained  in  a  Justice's  court.  Both  ferries,  from  anything  that  appein 
to  the  contrary,  have  equal  rights,  and  eqnal  claims  to  be  upheld  and 
snpport«d,  and  it  cannot  fiimish  a  canse  of  action  that  travellers  hare 
been  persuaded  to  cross  the  one  rather  than  the  other.  If  an  action 
would  lie  in  this  case,  it  would  in  all  cases  of  rival  business,  where 
any  means  are  used  to  draw  custom ;  and  if  this  were  once  admitted, 
it  woold  be  difficult  to  know  where  to  stop.  The  Judgment  most  be 
nversed.  Judgment  nventd} 

1  Tonus  «.  HMiae,  ■  B.  &  S.  964  .iMsni.  -  Eb. 
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SECTION  n.  (omtinMd). 

{b)  Bt  Fkaud. 

BLOFELD  V.  PAYNE  akd  Akotbeb. 

Ih  the  King's  Bbkch,  Jakuabi  12,  1S83, 

[ReporUd  in  i  BameiBeU  ^  ^itofpiM,  410.] 

Cask.  The  declftration  stated  that  the  plaintiff  was  the  iorentor  anil 
mannfkotaTer  of  a  metalLio  hone  foi  sharpening  razors,  &c,  which  hone 
he  was  accustomed  to  wrap  ap  in  certain  envelopes  containing  directions 
for  the  use  of  it,  and  other  matters ;  and  that  the  said  envelopes  were 
intended,  and  served,  to  distinguish  the  plaintiff's  hones  from  those  of  all 
other  persona  ;  that  the  plaintiff  enjojred  great  reputation  for  the  good 
quality  of  ^is  hones,  and  made  great  profit  by  the  sale  thereof ;  that  the 
defendants  wiongfiilly  and.  without  his  consent  caused  a  quantity  of 
metallic  hones  to  be  made  and  wrapped  in  envelopes  resembling  those 
of  the  plaintiff,  and  containing  the  same  words,  tiiereby  denoting  that 
they  were  of  his  manufacture,  which  hones  the  defendants  sold  so 
wrapped  ap  as  aforesaid,  as  and  for  the  plaintiff's,  for  their  own  gain, 
whereby  the  plaintiff  was  prevented  ttom  disposing  of  a  great  number 
of  his  hones,  and  they  were  depreciated  in  value  and  injured  in  reputa- 
tion, those  sold  by  the  defendants  being  greatly  inferior.  Plea,  the 
general  issue.  At  the  trial  before  Denman,  C.  J.,  at  the  sittings  in  Lon- 
don after  last  term,  it  appeared  that  the  defendants  had  obtained  some 
of  the  plaintiff's  wrappers,  and  used  them  as  stated  in  the  declaration ; 
but  no  proof  was  given  of  any  actual  damage  to  the  plaintiff.  The 
questions  left  by  his  Lordship  to  the  jury  were,  first,  whether  the  plain- 
tiff was  the  inventor  or  manufacturer?  and,  secondly,  whether  the 
defendants'  bones  were  of  inferior  quality?  but  he  stated  to  them  that 
even  if  the  defendants'  hones  were  not  inferior,  the  plaintiff  was  entitled 
to  some  damages,  inasmuch  as  his  right  had  been  invaded  by  the  fraud- 
ulent act  of  the  defendants.  The  jury  found  for  the  plaintiff,  with  one 
farthing  damages,  but  stated  that  they  thought  the  defendants'  hones 
were  not  Inferior  to  his.  Leave  was  reserved  to  move  to  enter  a 
nonsuit. 

Barrow  now  moved  accordingly.  The  special  damage  alleged  in  the 
declaration  was  of  the  very  essence  of  the  case,  and  the  plaintiff  having 
(Uled  to  prove  it,  no  ground  of  action  remained.  The  whole  struggle 
between  the  parties  was,  whether  or  not  the  defendants'  hones  were 
inferior  to  the  plaintiff's,  and  the  jury  found  that  they  were  not  The 
declaration  was  not  supported. 

Ltttlbdale,  J.  I  think  enough  was  proved  to  entitle  the  plaintiff  to 
recover.  The  act  of  the  defendants  was  a  ft^nd  against  tiie  plaintiff; 
tad  if  it  occasioned  him  no  specific  damage,  it  was  still,  to  a  certain 
extent,  ui  injury  to  his  right    There  must  be  no  rule. 
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Taukton,  J.  I  tliiDk  tlie  verdict  oi^ht  not  to  be  distarbed.  Tbe 
circumetaace  of  the  defgndaats'  haviDg  obtained  tbe  pUintiff's  wmppers, 
and  made  tbia  use  of  tbem,  entitles  the  plaintiff  to  soue  damages. 

Fattesom,  J.  It  is  clear  the  verdict  ought  to  stand.  The  defeDdanU 
n»e<l  the  plaintiff's  envelope,  and  pret«aded  it  was  tJieir  ova ;  tliej  had 
DO  right  to  do  ttiat,  and  the  plaintiff  was  entitled  to  recover  some  dam- 
ages in  conseqnence. 

DEnuM,  C.  J.,  concurred.  SuU  re/vt«L} 


STOKE  AXD  OTHUts  ff.  CAHLAN  Ain>  Othibs. 
Ik  the  New  York  Sufebiob  Coost,  1850. 

ISeporUd  in  la  Lam  Btptritr,  360.] 

The  important  facts  nf  this  case  appear  in  the  opinion  of  the  court, 

J.  Oraham,  for  defendanta. 

M  A.  MoU  and  J.  F.  Brady,  for  plaintiff'. 

Caktbell,  J.  A  motion  is  made  for  an  Injaoction  restruDing  tin 
defendaots  from  using  the  names  "  Irving  Hotel,"  '*  Irving  House," 
'*  Irving,"  dbc.,  npon  their  coaches  and  upon  certain  badges  worn  bf 
defendants  upon  their  arms  ~iid  hats.  The  complainants  hare  so 
agreement  with  tiie  proprietors  of  the  Irving  House,  in  this  city,  nnder 
which  they  are  permitted  to  ose  tbe  name  of  such  proprietors,  and  the 
name  of  their  hotel,  npon  their  coaches  and  the  badges  of  their  servaots ; 
the  complainaDts  paying  therefor  a  stipulated  som,  and  bavii^  also 
entered. into  bonds  for  the  faithhil  dischai^e  of  these  duties.  All  tte 
porters  are  engaged  in  carrj-ing  passengers  and  their  baggage  to  and 
fhim  the  hotels,  boats,  railroad  depots,  &c. 

It  was  well  remarked  by  the  Master  of  the  Bolls,  in  Croft  e.  Day,' 
that  "  No  man  has  a  right  to  dress  himself  in  colors,  or  adopt  and  beu 
symbols,  to  which  be  bas  no  peculiar  or  exclusive  right,  aud  tfaeTel^ 
personate  another  person,  for  the  purpose  of  Inducing  tbe  pnblic  to  sotv 
pose,  either  that  he  Is  that  other  person,  or  that  he  is  connected  widi 
and  Belling  the  manofactare  of  such  other  person,  while  he  is  reaDy 
selling  bis  own.  It  is  perfectly  manifest  that  to  do  these  things  is  to 
commit  a  ft'aad,  and  a  very  gross  fraad.  I  stated  upon  a  former  occa- 
sion, that,  in  my  opinion,  tbe  right  whidi  any  person  may  have  to  tbe 
protection  of  this  conrtdoes  not  depend  upon  anyexdueive  right  which 
he  may  be  supposed  to  have  to  a  particular  name,  or  to  a  partienlar 
form  of  words.  His  right  is  to  be  protected  against  ftand ;  and  frand 
may  be  practised  against  him  by  means  of  a  name,  though  the  penon 

1  Singlfltan  e.  BoltDii.  S  Dong.  £89  {lemiU)  ;  %j)aa  e.  fljrVet,  SB.  AC.  Ell : 
Hoiircn  n.  SaliDOQ,  S  H.  &  O.  3S5  j  CnwBhiy  o.  ThompMm,  4  M.  ft  0.  857  (wmib) , 
Bodgen  e.  Kowill,  G  a  B.  109  jtteord.  Compare  Glendon  Co.  tr.  I7bl«r,  7i  F*. 
157. —Ed. 

*  7  B«TOn,  84. 
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practising  it  may  have  a  perfect  right  to  lue'that  name,  provided  he 
does  not  accompany  the  use  of  it  with  snoh  other  drcamstancea  as  to 
eSbct  a  fraad  upon  others."  I  entirely  oooodr  in  the  foregoing  views. 
The  qacstioii  is,  whether  the  defendants  have  committed  a  fraud.  I  can- 
not doubt  that  their  intention  was  to  mislead,  and  to  induce  travellers  to 
believe  that  they  were  seivsnts  of  the  proprietors  of  the  Irving  Honee. 
This  is  a  la^e  and  popular  hotel,  well  known  in  the  conntry,  and  many 
a  traveller  may  wish  to 'resort  to  it  on  liia  arrival  in  this  city,  who,  at 
the  Bame  time,  may  not  know  whether  the  oarri^jee  of  the  proprietors 
are  painted  red  or  white,  or  whether  the  exact  designation  is  that  of 
the  Irving  House  or  Irving  HoteL  Suoh  traveller  may  wish  to  intrust 
himself  and  his  baggi^e  to  the  servants  of  the  hotel,  feeling  that,  in 
doing  BO,  he  would  be  protected  against  loss  or  dami^  by  the  responsi- 
bility of  the  proprietors.  Now,  in  this  case,  it  can  hardly  be  doubted 
bnt  that  the  object  of  the  defendant  was  to  induce  the  belief  on  the 
part  of  the  travellers  that  they  wore  the  servants  of  tiiis  hotel.  To  in- 
dnoe  such  bellof,  it  was  not  neoessarj-  that  the  resemblance  of  all  carriages 
and  badges  should  be  complete.  From  the  very  circumstances  of  the 
case,  it  would  not  be  necessary  to  have  a  perfect  resemblance,  in  order 
to  commit  even  a  gross  frand.  It  is  not  oeoessary  to  go,  in  this  case, 
the  length  of  the  ordinary  oases  of  trade-marks,  though  tbla  case  might 
come  within  the  rules  of  those  oases.  (See  Coatoa  c  Holluok.' )  The 
false  pretences  of  the  defeodants  wonld,  I  think,  necessarily  tend  to 
mislead.  The  defendants  have  a  perfect  right  to  engage  in  a  spirited 
competition  in  conveyance  of  passengers  and  their  baggage.  They  may 
employ  better  carriages  than  the  plalntifCa.  They  may  carry  for  less 
fare. .  They  may  be  more  active,  energetic,  and  attentive.  The  em- 
ployment is  open  to  them,  but  *'they  must  not  dress  themselves  in 
oolors,  and  adopt  and  bear  symbols,"  which  belong  to  others.  I  had 
some  doubt,  at  the  time  of  the  ai^umen^  whether  the  compltunt  should 
not  have  been  made  by  the  pn^rietors  of  the  Irving  House ;  but,  on 
farther  reflection,  think  that  the  suit  ia  well  brought.  The  piaintifTa  are 
the  real  parties  in  interest.  It  is  possible  that,  owing  to  the  general 
liability  of  the  proprietors,  aa  innkeepers,  for  the  loss  of  the  property  of 
guests,  the  proprietors  might  alao  be  entitled  to  an  injunction  restrain- 
ing the  defendants  tiom  hewing  themselves  ont  as  the  servants  of  the 
hotel 

An  injanctioti  mnst  Issno,  as  prayed  for,  against  all  the  defendants.* 

1  3  Smtond  Ch.  S.,  ud  Notw,  sod  cmm  than  cited. 

'  la  Mnwh  V.  wiiiinc*  7  Cuh.  323,  utidar  alm>l*r  circomitADCMt  ttu  plwintitl 
TMOvered  d&iiM^  ia  to  actfon  at  Ww. 

Bee  alN  vticlw  hi  1  Harv.  L.  Bev.  E21 ;  B  Huv.  L.  Bev.  189.  -— Bn. 
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BIDING  V.  SMITH. 

Ih  the  Exchequer  Ditisioh,  Jaxitabt  11,  1879. 
[Btporud  in  Law  Stpvrtt,  1  EitJuqutr  DivUioK,  91.] 

The  lliird  >  connt  was  by  the  now  plaintiff  in  hU  own  rigbt,  ud 
charged  that  he  carried  on  buBiiiess  as  a  grocer  and  draper,  and  »u 
assisted  in  the  conduct  of  the  same  by  his  wife  Margaret,  and  then- 
Qpon  the  defendant  falsely  and  malicionsly  spoke  and  pnbliahed  i£ 
the  said  Mai^ret  the  words  in  the  first  count  mentioned,  whereby  the 
plaintiff  was  injured,  in  his  bnaLneBS  as  a  grocer  and  draper,  and  the 
persons  named  and  many  others  ceased  to  deal  with  him. 

The  defendant  pleaded  not  gnilty  and  a  Justiftcation. 

At  the  trial  it  was  proved  that  the  words  complained  of  were  uttered 
in  the  presence  of  three  or  more  persons.  The  person  to  whom  they 
were  addressed  was  on  her  way  to  the  charob  of  the  district,  where 
Joseph  Abbott,  who  had  been,  appointed  to  the  incumbency,  was  aboat 
to  read  himself  in.  No  evidence  was  given  that  any  of  the  persons  who 
heard  the  statement  of  the  defendant  had  oeaeed  to  deal  with  the  plua- 
tiff,  nor  was  there  any  evidence  that  particnlar  persons  had  ceased  to 
deal  with  the  plaintiff^  but  there  was  evidence  of  a  falling  off  in  the 
profits  of  the  business  since  the  publication  of  the  words  compUined 
of,  and  the  plaintiff  was  unable  to  account  for  this  falling  off  except  u 
the  consequence  of  the  statements. 

A  verdict  was  found  for  the  plaintiff  for  forty  shillings,  bnt  leave  «u 
reserved  to  the  defendant  to  move  to  enter  a  verdict  forbim  or  a  nonaaiL 

A  rule  niti  was  accordingly  obtained. 

AmbroBe,  Q.  C,  {S.  W.  Woraley  wiUi  him),  showed  cause. 

I'ope,  Q.  C,  and  Orompton,  in  support  of  the  rule. 

Kellt,  C.  B.  I  am  of  opinion  that  this  rale  should  be  discharged. 
At  the  trial,  as  the  declaratJon  originally  stood,  it  was  necessaiyto 
show  that  the  slander  was  actionable  either  in  itself,  or  else  b^'  reason 
of  some  special  damage  arising  Trom  it  But  in  the  course  of  the  case 
it  was  agreed  that  the  wife  of  the  plaintiff  should  be  dismissed  from  the 
action,  which  Uien  remained  in  substance  not  slander,  but  on  action  by 
the  plaintiff  a  trader,  carr3'ing  on  business,  founded  on  an  act  done  by 
the  defendant  which  led  to  loss  of  trade  and  customers  by  the  plaintiE 
The  action  is  this,  that  the  defendant  stated  in  tlie  heuiog  of  divers 
persons  that  the  wife  of  the  plaintiff,  who  assisted  him  In  carrying  on 
his  business,  had  been  guilty  of  adultery,  so  that  customers  ceased  to 
deal  at  tiie  shop.  The  two  questions  are,  first,  whether  such  an  action 
is  maintainable  at  oil ;  and,  secondly,  whetJier  it  can  be  maintained 
without  proof  of  something  of  the  same  kind  as  the  special  damage 

>  Only  the  report  upon  tUa  count  is  given ;  the  ugament  for  the  defendant  ud 
the  oammrring  opMiuu  of  Pollock  and  HnnDLBsroH,  BB.,  are  omitted.  —  Ed. 
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that  would  have  to  be  proved  in  an  action  for  slander.  It  appears  to 
me,  as  to  the  flret  point,  that  if  a  man  atatea  of  aootlier,  who  is  a  trader 
earning  hia  livelihood  by  dealing  in  articles  of  trade,  anything,  be  it 
what  it  may,  the  nattiml  consequence  of  utt«riD£  which  would  be  to 
injure  the  trade  and  prevent  persons  from  resorting  to  the  place  of 
business,  and  it  bo  leads  to  loss  of  trade,  it  is  actionable.  It  is  of  little 
ooDBeqaence  whether  the  wrong  is  slander,  or  whether  it  is  a  statement 
of  any  other  nature  calculated  to  prevent  persons  resorting  to  the  shop 
of  the  plaintiff.  Here  the  statement  was  that  the  wife  of  the  plaintiff 
was  guilty  of  adultery,  and  it  is  the  natural  conseqaenuc  of  such  a 
statement  that  persons  should  cease  to  resort  to  the  shop.  Supposing 
the  statement  made  not  to  be  slander,  but  something  else  calculated  to 
injure  the  shopkeeper  in  the  way  of  his  trade,  as  for  instance  a  state- 
ment that  one  of  his  shopmen  was  suffering  ftom  an  infectious  disease, 
such  as  scarlet  fever,  this  would  operate  to  prevent  people  coming  to 
the  shop ;  and  whether  it  be  slander  or  some  other  statement  whi<ih  has 
the  effect  I  have  mentioned,  an  action  can,  in  my  opiuion,  be  main- 
tained OD  the  ground  tliat  it  is  a  statement  made  to  the  public  which 
would  have  the  effect  of  preventing  their  resorting  to  the  shop  and 
buying  goods  of  the  owner.  Then  the  qoestion  is,  whether  such  a 
statement  would  be  actionable  without  proof  of  special  damage.  That 
was  requisite  in  the  cases  of  slauder  which  have  beeu  cited,  but  it  does 
not  follow  that  it  is  necessarily  so  in  such  an  action  as  the  present. 
The  cases  show  that  in  an  action  in  respect  of  a  statement  made  as  to 
the  wife  or  assistant  of  the  plaintiff,  the  words  would  not  be  actionable 
S8  slander  without  proof  of  special  damage,  which  must  be  established 
not  merely  by  general  evidence  that  the  business  bos  fiillen  off,  but  by 
showing  that  particular  persons  have  ceased  to  deal  with  the  plain- 
tiff. I  hope  the  day  will  come  when  the  principle  of  Ward  v.  Weeks  ' 
and  that  class  of  cases  shall  be  brought  under  the  consideration  of 
the  court  of  lost  resort,  for  the  purpose  of  determining  whether  a  man 
who  utters  a  slander  in  the  presence  of  others  is  not  responsible  for 
all  the  natural  effects  which  will  arise  from  those  persons  going  about 
and  repeating  the  slander,  though  without  any  express  authority  on 
bis  part. 

Evans  v.  Harries  *  ie  an  authority  that,  in  an  action  for  slander  for 
words  spoken  of  the  plaintiff  in  bis  trade  or  business,  it  is  competent 
for  him  to  prove  a  general  loss  of  custom,  although  the  declaration  has 
allied  the  loss  of  particDlar  customers  as  special  damage.  So,  here,  I 
think  it  is  sufflcieot  to  show  that  from  the  time  of  the  injury  beii^  done 
th&  bosiness  has  fallen  off,  and  that  it  is  unnecessary  to  prove  that  any 
particular  persons  have  ceased  to  deal  with  the  plaintiff.  On  both 
grounds,  therefore,  I  think  the  plaintiff  ia  entitled  to  succeed,  and  the 
rule  mast  be  discharged.  Jiule  ditchargtd} 

1  7  Bing.  Sn.  ■  1  B.  &  v.  351i  16  L.  J.  Ex.  SI. 

■  Baldwin  v.  Flower,  8  Hod.  120,  per  WTthens,  J.  AteariL 
8m  iIm  Odgen,  Lib.  ft  SL  (9d  «d.}  SS-IO.  —Ed. 
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CHARLES  HAMON  v.  JOSUE  JOSUfi  GEORGE  PALLE. 

Ih  thb  Fbitt  Codkcil,  Febbuaki  7,  8,  1879. 

[Reported  in  i  Appeal  Cam,  S47.] 

Appeal  fhitn  a  judgment  of  the  Roval  Court  of  the  Island  otieaej 
(July  23,  1877). 

The  judgmeDt  of  their  Lordehips  was  delivered  by 
Sib  Jameb  W.  Coltile  : '  — 

The  plaintiff  in  this  case  is  a  master  mariner  holding  a  ceitificste 
from  tlie  Board  of  Trade.  The  defendant  was,  when  the  action  na 
brought,  the  president  of  tiie  Jersey  Mutual  Insurance  Society  for 
Shipping,  and  !b  sued  as  the  representative  of  that  society.  The  soci- 
ety is,  as  its  name  imports,  a  mutual  insurance  society  for  shipping,  and 
is  governed  by  the  rules  which  were  put  in  as  part  of  the  evidence  be- 
fore the  ooart  below,  and  are  now  before  their  Lordships.  Some  of  those 
rules  will  have  to  be  more  particularly  considered  hereafter,  bnt  it  a 
sufficient  at  present  to  state  that  the  general  course  of  business  of  the 
Bocie^  seems  to  be  that  the  differeut  shipowners  who  become  memberg 
of  it  nnderwrite  each  other's  vessels  in  a  certain  proportion,  and  that  tlie 
insurances  effected  are  in  the  nature  of  time  policies  for  one  year. 

The  action  is  a  peonliar  one.  The  effect  of  the  pleading  in  the  natare 
of  a  declaration  is  as  follows:  —  that  the  plaintiff  holding  the  position 
which  has  been  already  mentioned,  and  having  been  employed  as  mu- 
ter of  certain  specified  vessels,  and  in  particuUi  of  the  Dora,  «hi(!h 
then  belonged  to  the  late  M,  F^lix  Britud,  his  services  were  retained 
by  il,  James  Sebire,  the  proprietor  of  the  ship  Ulysses;  that  he 
was  getting  ready  to  take  the  command  of  that  vessel  when  he  found 
that  tlie  insurance  societj-  had  intimated  to  M.  Sebire  that  if  tbe 
plaintiff  were  to  take  command  of  her,  the  socie^  would  refuse  to  con- 
tinue to  insure  her ;  that  be  then  took  certain  steps  in  order  to  induce 
the  society  to  reconsider  their  resolution,  or  to  give  him  an  opportunity 
of  refiiting  the  reasons  they  might  have  for  it,  but  in  vain ;  that  by 
reason  of  this  proceeding  on  tbe  part  of  the  society  he  had  lost  hia 
employment,  and  that  this  arbitrary  and  vexations  conduct  on  the  part 
of  the  society  caused  him  considerable  damage  in  depriving  him  of  his 
employment,  and  consequently  of  the  means  of  providing  for  and  main- 
taining his  family.  And  he  prayed  that  the  conduct  of  the  socie^ 
night  be  declared  illegal,  arbitrary',  and  vexatious,  and  that  they  might 
pay  the  damages  claimed  to  the  amount  of  £S00. 

In  the  Srst  instance,  the  society  took  the  proceeding  which  is  set  out 
In  tbe  reoord,  which  is  partly  in  tbe  nature  of  a  demnirer ;  bnt  also  sets 
forth  the  resoIutioDS  of  the  committee  under  which  the  telegrams  wbidt 
had  passed  between  them  and  M.  Sebire  were  sent,  and  which  were  in 
bat  the  cause  of  the  plaintiff's  non-engagement  as  master  of  the  vesed 
1  The  Dpinioii  of  iia  mart  ia  soineirliat  abrulgfd. ' —  Ed. 
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The  eStwt  of  this  pleading  was  to  submit  that  there  was  ao  groand  ot 
actioD.  The  ooort,  however,  oonsidering  that  the  ooorBe  adopted  by 
the  Bociet;  had  caased  considerable  damage  to  M.  Hamoa  in  prevent^ 
ing  him  Iiom  following  his  profession  aa  a  master  mariner ;  tliat  the 
resolutionB  of  the  committee  produced  by  the  defendant  contained  no 
moti/or  reaaon  to  justify  tbe  proceeding  which  the  coinniittee  had  ttiought 
fit  to  adopt ;  and  that  euch  a  proceeding,  if  adopted  —  "  aana  cauia  ov 
raiaon  vaiable  "  —  without  caose  or  valid  reason,  wonld  be  an  arbitrary 
and  vezatioas  act,  that  would  give  a  right  of  action  to  the  person 
who  was  subject  to  it ;  decided  that  the  society  ought  to  suffer  the  oon- 
sequences  of  its  act,  unless  it  furnished  sufficient  grounds  or  motives 
to  juati^  its  conduct.  Leave  was  given  to  appeal  to  the  fiill  oonrt,  the 
ooart  of  greater  number ;  but  the  defendants  have  sever  availed  them- 
selves of  that  permission.  Mr.  Benjamin  has,  in  argument,  fairly  ad- 
mitted that  the  declaration  must  be  taken  to  disclose  a  prima  fade 
canse  of  action ;  and  that  the  only  question  is  whether  the  plea  or  prS- 
Untion  which  the  defendants  filed  under  the  last-mentioned  Older  has 
been  proved,  and  if  proved  constitutes  a  valid  defence. 

Tha.t  pritention  is  to  be  found  in  the  record.  In  substance  it  pleads 
that  the  committee  of  administration  only  took  tlie  oonrse  they  did  in 
coneeqnenoe  of  the  information  which  they  had  received  from  sonroes 
respectable  in  themselves  and  worthy  of  belief,  and  which  in  the  (pinion 
of  the  committee  established  that  M.  Hamon,  when  in  command  of  the 
ship  Dora,  belonging  to  Messrs.  F^ltz  Briard  &  Co.,  had  been  guilty  of 
and  had  given  way  to  intemperance,  and  had  oondncted  himself  in  such 
a  way  as  not  to  deserve  the  confidence  of  its  owners,  who  had  dismissed 
him  from  their  service ;  that  in  those  circumstances,  the  committee  not 
being  able  to  have  confidence  in  M.  Hamon,  and  thinking  that  an  in- 
sorance  was  a  purely  voluntary  act  on  their  part,  had  decided  not  to 
expose  the  society  to  the  risk  of  becoming  responsible  for  the  &te  of  a 
ship  which  would  be  placed  under  the  command  of  a  man  whom  they 
had  reason  to  believe  was  addicted  to  a  vice  criminal  in  any  case,  but 
still  more  so  in  the  case  of  a  man  holding  the  position  of  master  of  a 
vessel ;  that  having  taken  that  determination,  the  committee  confined 
themselves  to  communicating  to  M.  Sebire,  without  letting  him  know 
in  terms  the  information  which  they  had  received  oa  the  subject  of 
M.  Hamon,  whom,  so  long  as  they  conld  protect  the  Interests  (rf  the 
society,  they  had  no  desire  to  injure.  It  further  states  that  in  sopport 
of  thdr  prStentitM  the  defendants  prodaced  the  letter  from  M.  Briard, 
which  is  to  be  found  in  the  evidence,  and  which  tiiey  say  was  brought 
by  H.  Hamon  to  the  office  of  the  society  <mly  a  f^  days  hetdn  the 
(late  of  the  oorrespondenoe  between  M.  Sebire  and  the  committee,  and 
ttey  oontflnd  that  tiiat  letter  alone  justifies  felly  the  conduct  of  1^ 
society  against  Hamon,  and  that  It  was  of  a  kind  and  of  a  natore  to 
Inspire  donbt  with  refwenoe  to  him  and  distrast  of  him,  and  that  they 
Msnot  be  bound  to  ftimish  legal  proof  of  the  condoot  of  Hamon  whilst 
be  had  the  command  of  tba  vessel  I>»ra,  bat  that  It  rafflced  that  they 
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slioiilil  faaT«  reasoDable  grounds  for  refhatng  to  place  their  interest  at 
the  risk  of  the  condact  or  acts  of  Hamon. 

The  effect  of  the  defence  thus  pleaded  is  clearlj  that  the  defendaats 
acted  in  good  faith  and  without  any  malice  towards  the  plaintil^  with- 
out any  desire  to  injure  him,  and  in  the  honest  belief  that  the  infomiB- 
tion  they  had  received  was  sufflcient  to  Justiiy  the  coarse  which  they 
took.  Their  Lordships  are  of  opinion  that  snch  a  defence,  if  proved,  is 
a  sufficient  answer  to  the  prima  ^aeie  cause  of  action  disposed  by  the 
declaration.  The  finding  of  the  court  tbat  the  act  of  the  defeodanto 
would  be  arbitrary  and  vexatious,  and  that  the  defendants  would  be 
liable  for  damages  unless  they  could  show  sufficient  motives  to  jaatify 
what  they  did,  points  to  that  conclusion.  Their  Lordships  flirtlier 
toink  that  if  the  case  is  to  be  likened  (as  in  the  argument  it  has  Ikcii) 
to  an  action  for  defamation  it  would  fall  within  the  rule  thus  laid  down 
by  Mr.  Baron  Parke  in  the  case  of  Toogood  «.  Spyring :  "  In  general 
an  action  lies  for  the  malicioos  publication  of  statements  which  are 
false  in  fact,  and  injurious  to  the  character  of  another  (within  the  well- 
known  limits  as  to  verbal  slander) ,  and  the  law  considers  such  publica- 
tion as  malicious  unless  it  is  fairly  made  by  a  person  in  the  discbarge 
of  some  public  or  private  duty,  whether  l^al  or  moral,  or  in  the  con- 
duct of  his  own  affairs  in  matters  where  bis  interest  is  concerned."  la 
the  present  case  their  Lordships  think  that  the  representation  made  bj 
the  society  to  Sebire  was  clearly  one  made  in  the  conduct  of  its  own 
affairs,  and  in  matters  in  which  their  own  interest  was  concerned.' 

The  plaintiff  having  been  admitted  to  appeal  tn  forma  pmiperit, 
there  will  of  course  be  no  order  as  to  costs. 


BATCLIFFE  v.   EVANS. 

JX  THE  CODBT  OF  ApFXAL,    MaT   26,    1892. 
[B^torUd  in  Lou  ReporU  (IBSa),  S  Quani'i  BmA,  S34.] 
'  MonoH  to  enter  jodgment  for  the  defendant,  or  for  a  new  trial, 
by  way  of  appeal  fhim  the  judgment  entered  by  Mr.  Commissioiiei 
Bompas,  Q.  C.,  in  an  action  tried  with  a  jury  at  the  Chester  Smnmer 
Assizes,  1691. 

The  statement  of  claim  in  the  action  alleged  that  the  plaintifl  had 
for  many  years  carried  on  the  business,  at  Hawardea  in  tlte  coun^  of 
Flint,  of  an  engineer  and  boiler-maker  under  the  name  of  "  Batcliffe  ft 
Sons,"  having  become  entitled  to  the  good-will  of  the  basiness  upon  tits 
death  of  his  father,  who,  with  others,  had  fonoeriy  carried  on  the  bost- 
ness  as  "  Batcliffb  A.  Sons ; "  that  the  defendant  was  the  registered  pro- 
prietor, publisher,  and  printer  of  a  weekly  newspaper  called  the  "  Coun^ 
Httald,"  droulated  in  Flintstdre  and  some  of  the  adjoining  countJes, 
1  BoWBD  s.  HathtMD,  1(  AH.  4M  Accord.  —  En. 
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and  that  the  plaintiff  had  snflbred  damage  by  tlie  defendant  Colaely  and 
malicioosl;  publishing  and  printing  of  the  plaintiff  in  relation  to  his 
bnamesB,  in  the  "Connty  Herald)"  certain  words  set  forth  which  im- 
ported that  the  plaintiff  bad  ceased  to  carry  on  his  bneinesa  of  engineer 
and  boUer-maker,  and  that  the  firm  of  Ratcliffe  &  Sons  did  not  then 
exist. 

At  the  tiial  the  learned  commissioner  allowed  the  statement  of  claim 
to  be  amended  by  adding  that  "  by  reason  of  the  premises  the  plaintiff 
was  injured  in  his  credit  and  reputation,  and  in  his  said  buainess  of  an 
engineer  and  boiler-maker,  and  he  thereby  lost  proQts  which  be  other- 
wise  would  have  made  in  his  said  bosiaess."  The  plaintiff  proved  the 
publication  of  the  statements  complained  of,  and  that  they  were  untrue. 
He  also  proved  a  general  loss  of  busineas  since  the  publication ;  but 
he  gave  no  epeotflc  evidence  of  the  loea  of  any  particular  customers  or 
orders  by  reason  of  such  publication.  In  answer  to  questions  left  to 
them  by  the  commissioner,  the  Jurj'  found  that  the  words  did  not  refiect 
upon  the  plaintiff's  character,  and  were  not  Ubelloas ;  that  the  state- 
ment that  the  firm  of  Ratcliffe  &  Sons  was  extinct  was  not  published 
bona  fide  ;  and  that  the  plaintiffs  business  suffered  injury  to  the  extent 
of  £120  firom  the  publication  of  that  statement.  Ilie  commissioner, 
upon  those  findings,  gave  Judgment  for  the  plaintiff,  tea  £120,  with 
costs. 

The  defendant  appealed. 

Soioen  Jtowkmdt,  Q.  C,  and  £L  B.  Lloyd,  tat  the  appellant. 

F.  MarshaB,  for  the  respondent'  Cur.  adv.  vutt. 

The  following  judgment  of  the  court  (Loan  Eshes,  M.  R.,  Bowxit, 
and  Far,  L.  JJ.),  was  read  by 

Bow£k,  L.  J.  This  was  a  case  in  which  an  action  for  a  false  and 
malicious  publication  about  the  trade  and  manufactures  of  the  plaintift 
was  tried  at  the  Chester  aasizes,  with  the  result  of  a  verdict  for  the 
plaintiff  for  £120.  Judgment  having  been  entered  for  the  plaintiff  for 
that  som  and  costs,  the  defendant  appealed  to  this  court  for  a  new  trial, 
or  to  enter  a  verdict  for  the  defendant,  on  the  ground,  amongst  others, 
that  no  special  damage,  such  as  was  neoessaiy  to  support  the  action, 
was  proved  at  the  triaL  The  injurious  statement  complained  of  was  a 
publication  in  the  "  County  Herald,"  a  Welsh  newspaper.  It  was  treated 
in  the  pleadings  as  a  defamatory  statement  or  libel ;  but  this  snggestion 
was  negatived,  and  the  verdict  of  the  jury  proceeded  upon  the  view 
that  the  writing  was  a  false  statement  purposely  made  about  the  manu- 
factnres  of  the  plaintiff,  which  was  intended  to,  and  did  In  &ct,  cause 
him  damage.  The  only  proof  at  the  trial  of  such  damage  consisted, 
however,  of  evidence  of  general  loss  of  basiness  withont  specific  proof  of 
the  loss  of  any  particular  cnstomers  or  orders,  and  the  question  we  have 
to  determine  is,  whether  in  sach  an  action  such  general  evidenoe  of  dam- 

1  Tha  ■Tgomanta  of  oonoMl  k«  omitted.  —  Ed. 
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age  TBS  &dmiBBibl«  uid  suffident.  That  an  action  will  lie  (br  written 
or  oral  falsehoods,  not  actionable  ptr  »e  nor  even  defamatoiy,  where 
they  ate  maliciously  published,  where  they  are  calcalated  in  the  ordiuuy 
oouise  of  things  to  prodace,  and  where  they  do  prodnce,  actual  dant- 
age,  is  established  law.  Sncb  an  action  is  not  one  of  liliel  or  of  slander, 
but  an  action  on  the  caae  for  damage  wilfally  and  intentionally  done 
without  Just  occasion  or  ezcase,  analc^ns  to  an  action  for  slander  of 
title.  To  support  it  actual  dam^e  must  be  shown,  for  it  is  an  actioa 
which  only  lies  in  respect  of  such  damage  as  has  actnalljr  occnrred.  It 
was  contended  before  us  that  in  anch  an  action  it  is  not  enough  to  allege 
and  prove  general  loaa  of  bnginess  arising  fh>m  the  pnblicatioa,  since 
such  general  loss  is  general  and  not  special  damage,  and  special  dun- 
age,  as  oRcn  has  been  said,  is  the  gist  of  such  an  action  on  the  case. 
Lest  we  should  be  led  astray  in  such  a  matter  by  mere  words,  it  it 
desirable  to  recollect  that  the  tenn  "special  damage,"  which  is  foond 
for  centuries  in  the  books,  is  not  always  used  with  reference  to  simiisr 
subject-matter,  nor  in  the  same  context  At  times  (both  in  the  lawot 
tort  and  of  contract)  it  is  employed  to  denote  that  damage  arising  oat 
of  the  special  circumstances  of  the  case  which,  if  properly  pleaded,  may 
be  superadded  to  the  general  damage  which  the  law  implies  in  ever}- 
breach  of  contract  and  every  infringement  of  an  absolute  right :  see 
Ashby  V.  White.*  In  all  sach  cases  the  law  presumes  that  tonw  dam- 
age will  flow  in  the  ordinary  course  of  things  from  the  mere  inrasioo 
of  the  plaintiff's  rights,  and  calls  it  general  damage.  Special  damige 
in  such  a  context  means  the  particular  damage  (beyond  the  general 
damage),  which  results  fVom  the  particular  circamstances  of  the  case, 
and  of  tiie  plaintifTs  claim  to  be  compensated,  for  which  he  ought  to 
give  warning  in  his  pleadings  In  order  that  there  may  be  no  earpri§e 
at  the  trial  But  where  no  actual  and  positive  right  (apart  fh>m  the 
damage  done)  has  been  disturbed,  it  is  the  damage  done  that  is  the 
wrong ;  and  the  expression  ' '  special  damage,"  when  used  of  this  dam- 
age, denotes  the  actual  and  temporal  loss  which  has,  in  fact,  occurred. 
Such  damage  is  called  variously  in  old  authorities,  "express  loss," 
"  particular  damage :  "  Cane  w,  Golding  ; '  "damage  in  fact,"  "spedal 
or  particular  cause  of  loss : "  Law  v.  Harwood,*  Tasbnrgh  v.  Day.* 

The  term  "  special  damage  "  has  also  been  used  in  actions  on  the 
case  brought  for  a  public  nuisance,  such  aa  the  obstrnction  of  a  rirer 
or  a  highway,  to  denote  that  actual  and  particular  loss  which  the  plain- 
tiff must  allege  and  prove  that  he  has  sustained  beyond  what  is  sm- 
tained  by  the  general  public,  if  his  action  is  to  be  supported,  anch 
particular  loss  being,  as  is  obvioos,  the  canae  of  action :  see  Iveson 
V.  Moore,*  Rose  v.  Groves.*  Id  this  judgment  we  shall  endeavor  to 
avoid  a  term  which,  intelligible  enough  in  particolar  contexts,  tenda, 

1  S 14.  Baym.  MS;  1  Sm.  L.  C.  Bth  ed.  p.  SOS,  fNn-  Holt  C.  J. 
1  aty.  les.  •  Cm.  Cu.  110. 

*  Cro.  Jm.  484.  *  1  Ld.  Bftjin.  4M. 
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vhen  sncceasiTel;  employed  in  more  thoc  one  context  and  with  r^ard 
to  diJteient  stibject-m&tter,  to  encourage  confusion  in  thought.  The 
qneation  to  be  decided  does  not  depend  on  words,  but  is  one  of  sub- 
stance. In  an  action  like  the  present,  brought  for  a  malicious  falsehood 
intentionally  published  in  a  newspaper  about  the  plaintiff's  business  — 
a  fklsehood  which  is  not  aotionable  as  a  personal  libel,  and  which  is  not 
defamatory  in  itself — is  evidence  to  show  that  a  general  loss  of  bosi- 
ness  baa  been  the  direct  and  natural  result  admissible  in  evidence, 
and,  if  tmoontradicted,  sufficient  to  maintain  the  action?  In  the  case 
of  a  persooal  libel,  such  general  loss  of  custom  may  nuquestkinably  be 
alleged  and  proved.  Every  libel  is  of  itself  a  wrong  in  r^ard  of  which 
the  law,  as  we  have  seen,  implies  general  damage.  By  the  very  &ct 
that  be  has  committed  such  a  wrong,  the  defendant  is  prepared  for  the 
proof  that  some  general  damage  may  have  been  done.  As  is  said  by 
Gould,  J.,  in  Iveson  v.  Moore,'  in  acUons  agunst  a  wrong-doer  a  more 
general  nx>de  of  declaring  is  allowed.  If,  indeed,  over  and  above  this 
general  damage,  fbrther  particular  damage  is  under  the  circumstances 
to  be  relied  (»  by  the  plaiotiS,  such  particular  damage  must  of 
coarse  he  aU^ed  and  shown.  But  a  loss  of  general  custom,  flowing 
directly  and  in  the  ordinary  course  of  things  ftom  a  libel,  may  be 
allied  and  proved  generally.  "It  is  not  special  damage"  —  says 
Pollock,  C.  B.,  in  Harrison  v.  Fearce,* — "it  is  general  damage  result- 
ing flrom  the  kind  of  iivjnry  the  plaintiff  has  sustained."  So  in  Bluc^ 
V.  Lovering,*  under  a  general  allegation  of  loss  of  credit  in  business, 
general  evidence  was  received  of  a  decline  of  business  presumably  due 
to  the  pnbUcatioa  of  the  libel,  while  loss  of  particular  customers,  not 
having  been  pleaded,  was  held  rightly  to  have  been  r^ected  at  the 
trial :  see  also  Ingram  v.  Lawson.*  Akin  to,  though  distingnishable 
in  a  respect  whi(^  will  be  mentioned  fVom,  actions  of  libel  are  those 
actions  which  are  brought  for  oral  slander,  where  each  slander  consists 
of  words  actionable  in  themselves  and  the  mere  use  of  which  constitutes 
the  infringement  of  the  plaintitTs  right  The  very  speaking  of  such 
words,  apart  ttom  all  damage,  constitutes  a  wrong  and  gives  rise  to  a 
cause  of  action.  The  law  in  such  a  case,  as  in  the  case  of  libel,  pre- 
anmes,  and  in  theory  allows,  proof  of  general  damage.  But  slander,  even 
if  actionable  in  itself,  is  r^arded  as  differing  from  libel  in  a  point  which 
renders  proof  of  general  damage  in  slander  cases  difficult  to  be  made 
good.  A  person  who  publishes  defamatory  matter  on  paper  or  in  print 
puts  In  circulation  that  which  is  more  permanent  and  more  easily  trans- 
missible than  oral  slander.  Verbal  defiunatory  statements  may,  indeed, 
be  intended  to  be  repeated,  or  may  be  uttered  ander  sach  circumstances 
that  their  repetition  follows  in  the  ordinary  course  of  tilings  ttom  their 
original  utteranoe.  Except  in  snch  coses,  the  law  does  not  allow  the 
plaintiff  to  recover  damages  which  flow,  not  fh)m  the  original  slandert 
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bnt  trom  ite  anantbotized  repeUtion :  Wucl  v.  Weeks,*  Holwood  «.  Hop- 
kins,* Dixou  t>.  Smith.*  General  loss  of  custom  cannot  properly  ba 
proved  in  respect  of  a  slander  ot  this  kind  when  it  has  been  uttered 
under  such  circumstances  that  its  repetition  does  not  flow  directly  mi 
naturally  ftvm  the  circumstances  under  which  the  slander  it«elf  wa 
uttered.  The  doctrine  that  in  slanders  actionable  per  ee  general  damage 
may  be  allied  and  proved  with  generality  mast  be  taken,  therefore, 
with  the  qualification  that  the  words  complained  of  mnst  have  been 
spoken  under  circametances  which  might  in  the  ordinary  conrse  of  thingg 
have  directly  produced  the  general  damage  tiiat  has  in  fact  oocorred 
Evans  v.  Harries  *  was  a  slander  uttered  in  sndi  a  manner.  It  ooaaiated 
of  words  reflecting  on  an  inn-keeper  in  tiie  conduct  of  his  baBinen 
spoken  openly  in  the  presence  of  divers  persons,  guests  and  Gastomen 
of  the  inn  —  a  floating  and  transitory  class.  The  court  held  that  gen- 
eral evidence  of  the  decline  of  bnainesa  was  rightly  receivable.  "  How," 
asked  Martin,  B.,  "  is  a  public-house  keeper,  nrhose  only  cnstomers  are 
persons  passing  by,  to  show  a  damage  resulting  from  the  slander,  nuleu 
he  is  allowed  to  g^ve  general  evidence  of  a  loss  of  ca§tom?"  M&c- 
loughlin  V.  Welsh  *  was  an  instance  of  excommunication  in  open  churcfa. 
General  proof  vaa  held  to  be  rightly  admitted  that  the  plaintiCF  wu 
shunned  Mid  his  mill  abandoned,  though  no  loss  of  particular  customers 
was  shown.  Here  the  very  nature  of  the  slander  rendered  it  neceaury 
that  such  general  proof  should  be  allowed.  The  defamatory  words  were 
spoken  openly  and  publicly,  and  were  intended  to  have  the  exact  effect 
which  was  produced.  Unless  such  general  evidence  was  admissible, Ihe 
injurj'  done  could  not  be  proved  at  all.  If,  in  addition  to  this  general 
loss,  the  loss  of  particular  customers  was  to  be  relied  on,  sucii  particular 
losses  would,  in  accordance  with  the  ordinary  rules  of  pleading,  have 
been  required  to  be  mentioned  in  the  statement  of  claim :  see  AsLley 
t>,  Harrison.*  From  libels  and  slanders  actionable  per  se,  we  pass  to 
the  case  of  slanders  not  actionable  per  se,  where  actual  damage  done  ib 
the  very  gist  of  the  action.  Many  old  authorities  may  be  cited  for  the 
proposition  that  in  such  a  case  the  actual  losa  must  be  proved  specially 
and  with  certainty :  Law  o.  Harwood.'  JUany  such  instances  are  col- 
lected in  the  judgments  in  Iveson  v.  Moore,*  where,  although  there  wu 
a  difference  as  to  whether  the  general  rule  had  been  fulfilled  in  Qui 
particular  kind  of  action  on  the  case,'  no  doubt  was  thrown  on  the  prin- 
ciple itself.  As  was  there  said  —  in  that  language  of  old  pleaders  whicli 
has  seen  its  day,  but  which  connoted  more  accuracy  of  legal  thoogbt 
than  is  produced  hy  modem  statements  of  cltum  —  "damages  in  the 
^per  quod,'  where  the  'per  quod'  is  the  gist  of  the  action,  ehoald  be 
shown  certainly  and  specially."  But  such  a  doctrine  as  this  was  ilnja 
subject  to  the  qualification  of  good  sense  and  of  justice.     Cases  may 
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here,  as  before,  occar  where  a  general  loss  of  cnstom  is  the  n&tnnl  and 
direct  result  of  the  slaoder,  and  where  it  Is  not  poeaible  to  specify  par- 
licnlar  iDstaQoes  of  the  loas.  Hartley  v.  Herring  *  is  probably  a  case  of 
the  kind,  altboogb  it  does  not  appear  from  the  report  under  what  cir- 
uumstaoces,  or  in  the  presence  of  whom,  the  slanderous  words  were 
uttered.  But  if  the  words  are  uttered  to  an  individnal,  and  repetition 
is  not  intended  except  to  a  limited  extent,  general  loss  t>f  cuetom  can- 
not be  ordinarily  a  direct  and  natural  result  of  the  limited  slaoder: 
Dixon  D.  Smith,*  Hopwood  v.  Thorn.'  Tbu  broad  doctrine  Is  stated  in 
BuUer's  Nisi  Prius,  p.  7,  that  where  words  are  not  actionable,  and  the 
special  damage  is  the  gist  of  the  action,  saying  generally  that  several 
persona  left  the  plaintiff's  house  is  not  laying  the  special  damage. 
Slanders  of  title,  written  or  oral,  and  actions  such  as  the  present, 
brought  for  damage  done  by  falsehoods,  written  or  oral,  about  a  man's 
goods  or  business,  are  similar  in  many  respects  to  th^  last-mentioned 
class  of  slanders  not  actionable  in  themselves.  Damage  is  the  gist  of 
both  actions  alike,  and  it  makes  no  difference  in  this  respect  whether 
the  falsehood  is  oral  or  in  writing :  Malachy  v,  Soper.  The  necessity 
of  alleging  and  proving  actual  temporal  loss  with  certainty  and  pre- 
cision in  all  cases  of  the  sort  has  been  insisted  upon  for  centories : 
Lowe  ff.  Harewood,*  Cane  v.  Golding,*  Taabnrgh  v.  Day,*  Evans  t>. 
Harlow.^  But  it  Is  an  ancient  and  established  rule  of  pleading  that 
the  question  of  generality  of  pleading  must  depend  on  the  geoetal 
subject- matter :  Janson  v.  Stuart,*  Lord  Arlington  u.  Merricke,*  Grey 
o.  Friar,"  Westwood  v.  Cowne,"  Iveson  a.  Moore.'*  In  all  actions 
accordingly  on  the  case  where  the  damage  actually  done  Is  the  gist 
of  the  action,  the  character  of  the  acta  themselves  which  produce  the 
damage,  and  the  cireumstancea  under  which  these  acts  are  done,  must 
regulate  the  degree  of  certainty  and  particularity  with  which  the  dam- 
age done  ought  to  be  stated  and  proved.  As  much  certainty  and  par- 
ticularity  must  be  insisted  on,  both  in  pleading  and  proof  of  damage, 
as  Is  reasonable,  having  regard  to  the  circumstancea  and  to  the  nature 
of  the  acts  themselvea  by  which  the  damage  is  done.  To  insist  upon 
less  would  be  to  reUx  old  and  intelligible  principles.  To  Inalst  upon 
more  would  be  the  vainest  pedantry.  The  rule  to  be  laid  down  with 
regard  to  malicious  falsehoods  affecting  property  or  trade  is  only  an 
instance  of  the  doctrines  of  good  sense  applicable  to  all  that  branch  of 
actions  on  the  case  to  which  the  class  under  discussion  belongs.  The 
nature  and  circumstances  of  the  pnblicatiOD  of  the  falsehood  may 
accordingly  require  the  admission  of  evidence  of  general  loss  of  busi- 
ness as  the  natural  and  direct  result  produced,  and  perhaps  intended  to 
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be  produced.  An  liiBtractive  lUuatntion,  and  one  by  which  the  pre»- 
ent  appeal  is  really  covered,  U  famished  by  the  case  of  HargraTe  v, 
Le  Breton,*  decided  a  century  and  a  half  i^.  It  was  an  example  of 
slander  of  title  at  an  auction.  The  allegation  in  the  declaratiOD  wu 
that  divers  persons  who  would  have  porchased  at  the  aaction  left  the 
place ;  but  no  particular  persons  were  named.  The  objection  that  the; 
were  not  specially  mentioned  was,  as  the  report  tells  us,  "easUy" 
answered.  Tbe  answer  given  was  that  in  the  natare  of  the  truuac- 
tion  it  was  impossible  to  specify  names ;  that  the  injury  complained  of 
was  Id  effect  that  the  bidding  at  the  auction  had  been  prevented  ud 
stopped,  and  that  everybody  had  gone  away.  It  had,  therefore,  beoooM 
impossible  to  tell  with  certainty  who  would  have  been  bidders  or  pur- 
chasers  if  the  aaction  had  not  been  rendered  abortive.  This  case 
shows,  what  sound  judgment  itself  dictates,  that  in  an  action  for  bls» 
hood  produoing  .damage  (o  a  man's  trade,  which  in  its  very  natare  is 
intended  or  reasonably  likely  to  produce,  and  which  in  the  ordinu; 
course  of  things  does  produce,  a  general  loss  of  businesB,  as  distinct 
ftom  the  loss  of  this  or  Uiat  known  castomer,  evidence  of  such  genetal 
decline  of  business  is  admissible.  In  Ha^rave  v.  Le  Breton'  it  wu 
a  falsehood  openly  promulgated  at  an  auction.  In  the  case  he^xn  an 
to-day,  it  is  a  falsehood  openly  disseminated  through  the  press  —  prob- 
ably read,  and  possibly  acted  on,  by  persons  of  whom  the  |daiiit!fl 
never  heard.  To  refnse  with  reference  to  such  a  subject-mstter  to 
admit  such  general  evidence  would  be  to  mlsunderatand  and  waip  (he 
meaning  of  old  expressionB ;  to  depart  fh>m,  and  not  to  follow,  old 
rules ;  and,  in  addition  to  all  this,  woald  involve  an  absolnte  denial  of 
Justice  and  of  redress  for  the  very  mlscbief  which  was  Intended  to  be 
committed.  It  may  be  added  that,  so  far  as  the  dedsion  In  Bidii^  v. 
Smith  can  be  Justifled,  it  must  be  jostifled  on  the  ground  that  the 
court  (rightiy  or  wrongly)  believed  the  circamatances  under  which  tbe 
falsehood  was  nttered  to  have  brought  It  within  the  scope  of  a  Bimilir 
principle.  In  our  opinion,  therefore,  there  has  been  no  misdirection 
and  no  Improper  admission  of  evidence,  and  thia  appeal  should  be  dis- 
missed with  costs.  JgpetU  ditmitaed? 


DEAN  DUDLEY  «.  RICHABD  F.  BBIOGS. 
In  the  SuPKBm  Judicial  Coubt,  Massachusetts,  Mat  8, 188& 

[O^erUd  M  m  ItamackMietU  RtporU,  681.] 

ToBT.    Writ  dated  Sept  IS,  1886.    The  deolaxation  was  as  follows : 

"  And  the  plaintiff  says  that  he  is,  and  has  been  for  many  years,  s 

compiler  and  publisher  of  directories  of  cities,  towns,  and  counties  in 

I  4  BaiT.  «aa. 

*  [It,  from  ths  naton  of  tha  ou*,  th*  unoant  a(  dunaga  onMd  to  ■  pluntifl  bf  Uw  Uit 
of  ■  dtfendant  caanot  be  eitimated  with  cortaiaty,  ihalt  the  dcfeniUnt  tharafara  ba  hdhio 
Btad  from  liability  7  "  Certainly,  it  ia  true,  would  thai  ba  attained,  bat  it  would  b«  lb) 
cartainty  of  injastica."  CRBUTtAacr,  J.,  in  Alliwii  *.  Cluuidlar,  U  Michigu,  HI,  p.  M- 
8««  alao,  gannaUy,  pp.  MM-WS.  —Ed.} 


.y  Google 


SECT,  n.]  DUDLEY  V.   BRIOGfl.  707 

this  CommoDwealti)  and  elsewhere ;  that  by  care,  stteation,  akill,  and 
faittkfulDeas,  and  after  great  labor  and  expense,  he  had  acqnired  a  large 
Dumber  of  subscribers  among  bneineaa  men  and  other  people,  through- 
oat  the  dties  and  towns  of  Bristol  County,  and  elsewhere  in  this  Com- 
monwealth, for  '  The  Bristol  County  Dii-ectory,'  which  the  plaintiff  has  ' 
compiled  and  published  biennially  for  many  }'ear8,  and  until  the  acta 

-  and  doings  of  the  defendant  hereinafter  complwned  or;  that^  at  great 
labor  and  expense,  he  had  acquired  a  large  and  valuable  list  of 
advertisera  in  his  said  directory,  ttom  whom,  aa  well  aa  from  the  said 
sabscribers  to  said  directory,  he  obtained  a  lai^  income,  and  would 
have  continued  to  do  so,  bat  for  the  acts  and  doings  of  the  defendant 
liereinaftev  alleged  and  set  forth. 

"And  the  pliuntiff  says  that,  acc<mling  to  his  nsual  and  ordinary 
custom  in  the  compilation  and  publication  of  the  said  'The  Bristol 
County  Directory,'  he  woold  have  compiled  and  published  the  same  in 
this  year,  a.  d.  1885,  and  he  made  his  preparations  therefor,  but  he  says 
that  the  defendant  and  his  canvassere,  and  other  servants  and  agents, 
in  order  to  injure  the  plaintiff,  and  to  deprive  him  of  the  opportunity 
of  compiling  and  publishing  said  directory  for  sud  year  of  1885, 
and  thereafterwards,  and  receiving  the  gains  and  proflta  therefromi,  and 
to  secure  the  same  to  the  defendant,  together  with  all  tiie  gains  and 
profits  ari^ng  therefrom,  and  otherwise  to  injure  the  plaintiff  and  get 
gain,  profit,  and  advantage  to  the  defendant,  knowingly  and  wilfully, 
falsely  and  fraudulently,  pretended  and  represented  to  many  persons, 
and  particularly  to  the  plaintiffs  patrons,  the  advertisers  in  said  direc- 
tory and  the  subscribers  thereto  throughout  said  Bristol  County,  that 
the  pl^ntiff  had  gone  out  of  the  business  of  compiling  and  publishing 
aiUd  directory,  that  the  plaintiff  had  sold  out  said  business  to  the 
defendant,  that  the  said  canvassers  and  the  defendant's  other  servants 
and  i^ents  were  compiling  the  materials  for  the  plaintiffs  directory, 
the  same  as  formerly,  and  other  false  and  ftaudident  representations 
ttaen  and  there  made,  of  which  the  plaintiff  is  not  yet  fully  informed, 
and  thereby  deceitfully  and  wrongfully  induced  the  plalntifTs  said 
pAtrons,  adrertiaers,  and  subscribers,  in  and  throughout  said  Bristol 
County,  to  gire^to  the  defendant  their  advertisements  and  subscriptioas, 
and  to  pay  him  instead  of  the  plaintiff  therefor. 

"  Whereas,  in  truth  and  in  fact,  the  said  representations  were  wholly 
false  and  untrue ;  the  plaintiff  had  neither  gone  out  of  the  business  of 
compiling  and  publishing  the  said  directory,  as  he  had  done  for  years 
before,  nor  had  he  sold  out  to  the  defendant,  nor  had  he  any  intention 
of  doing  so ;  nor  were  the  defendant  and  his  canvassers,  and  other 
agents  and  servants,  compiling  the  said  directory  tlie  same  as  formerly 
or  for  the  plaintiff ;  all  of  which  the  defendant,  as  well  as  his  said  can- 
vassers  and  other  servants  and  agents,  well  knew.  And  the  defendant 
did  knowingly,  wrongfhlly,  injuriously,  and  deceitfhlly  compile  and 

'  publish  the  sidd '  The  Bristol  County  Directory,'  for  the  year  a.  d.  1865, 
and  vend  and  sell  the  same  to  the  plainUfTs  patrons,  advertisers,  sab* 


.y  Google 


708  DDSLKT  V.   BBIGG8.  [CEAP.  TI. 

aoHbers,  and  other  persona,  as  aforestUd.  And  the  plaiiitlff  says  that 
thereby  he  baa  been  prevented  from  compiling,  publishing,  and  selling  his 
said  directory  this  year,  a.  d.  1S85,  as  he  has  always  done  heretofgre; 
that  be  has  lost  the  great  gains  and  profits  which  he  would  otherwise  luve 
made  and  received  from  the  sale  thereof,  and  from  advertisers  in  and 
subscribers  to  said  directory,  and  has  been  put  to  great  loss  sad 
expense  in  preparing  for  said  compilation  and  publication,  till  be 
learned  of  the  defendant's  said  act  and  doings,  and  thereby  lie  will  be 
hereafter  prevented  tnm  compiling  and  publishing  said  directory  except 
at  an  Increased  expense  and  with  diminished  profits." 

The  defendant  demurred  to  the  declaration,  on  the  ground  that  it  did 
not  set  forth  a  legal  cause  of  action. 

The  Superior  Court  sustained  the  demurrer ;  and  ordered  judgment 
for  the  defendant    The  plaintiff  appealed  to  this  court. 

J.  C.  Coombe  and  I^T.  U.  Walker,  for  the  defendant 

S.  H.  Dudley,  for  the  plaintiff. 

Field,  J.  The  plaintiff  in  his  declaration  does  not  allege  that,  b; 
the  acts  of  the  defendant,  he  has  been  deprived  of  the  benefit  of  any  con- 
tract he  had  made,  or  of  any  property  in  existence  and  in  his  possession, 
or  that  the  defendant  published  his  directory  for  1885  as  a  directory  pre- 
pared and  published  by  the  plaintiff;  and  does  not  bring  bis  case 
within  such  decisions  as  Lumley  t>.  Gye,  Marsh  o.  Billings,'  Thomson 
V.  Wiachestei,*  Btofeld  v,  Fayne,  Morison  v.  Salmon,'  and  Sykes  v. 
Sykes.' 

He  does  not  allege  that  he  had  any  copyright  in  the  previoas  pnb- 
lioatioQS  whioh  the  publication  of  the  defendant  iniVinged ;  and  the 
courts  of  the  Commonwealth  have  no  Jurisdiction  over  infringements  of 
copyrigtit  If  each  publication  of  a  directory  by  the  plaintiff  every  two 
years  was  a  separate  publication,  then  the  plaintiff's  declaration  amounts 
to  this, — that  be  intended  to  publish  a  directory  for  1885,  whereby  he 
expected  to  make  profits,  but,  by  reason  of  the  acta  of  the  defendant, 
he  abandoned  such  an  intention,  and  lost  the  profits  he  otherwise  would 
have  made.  But  an  intention  in  the  mind  of  the  plaintiff  to  oompile 
and  publish  a  directory  is  not  property,  and  the  abandonment  of  anch 
an  intention  is  not  a  loss  of  property.     Bradley  c.  Fullef  .* 

An  attempt  has  been  made  to  bring  this  case  within  what  is  called 
slander  of  goods,  manufactured  and  sold  by  another.  See  Western 
Counties  Manure  Co.  v.  Lawes  Chemical  Manure  Co.  Thia  implies 
that  the  plaintiff  was  engaged  in  the  business  of  making  and  selling 
directories,  and  that  the  defendant  made  statements  dieparaging  the 
plaintiff's  buainess.  We  think  that  the  declaration  does  not  show  lliat 
the  business  of  the  plidntiff,  in  publishing  a  new  directory  every  two 
years,  was  a  contJunous  basinesa.  The  directory  to  be  published  in 
1885  was  to  be  a  new  oompilation  and  publication.    From  the  naton 
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of  the  book,  perhaps  this  conld  not  weD  be  otherwise.  New  anb- 
scribera  and  new  adTertisements  were  to  be  obtained.  We  have  been 
shown  no  case  where  it  has  been  held  that  a  f&lse  statement  that  the 
pliuntiff  had  gone  out  of  business,  or  sold  out  his  business  to  the 
defendant,  was  an  actionable  slander  of  a  person  in  his  trade ;  bat 
apon  this  we  express  no  opinion.  It  may  be  said  that  snch  statements 
tend  to  injnre  a  man  in  his  business,  because  they  tend  to  prevent  cus- 
tomers from  resorting  to  him  for  trade,  and  to  injure  the  value  of  the 
good-will  of  his  business.  However  this  may  be,  the  difiluulty  is  in 
attaching  good-will  as  a  valuable  thing  to  the  publication  ever]'  two  years 
of  a  new  directory.  Such  a  directory  conld  be  published  by  anybody. 
It  is  perhaps  a  question  of  degree  whether  the  publication  by  the  plain- 
tiff had  been  so  frequent  and  r^nlar  that  there  can  be  said  to  be 
a  good-will  that  would  be  protected  in  law.  There  is  no  allegation 
of  any  continuing  contract,  express  or  implied,  of  subscribing  for,  or 
advertising  in,  the  directories,  as  a  publication  periodically  issued ; 
there  is  no  allegation  of  any  place  of  business  to  which  customers 
resorted  to  purchase  directories.  Until  the  plaintiff  had  entered  upon 
the  compilation  of  the  directory  for  1885,  we  do  not  think  that  thera 
was  any  business  of  publishing  a  directory  for  1885  carried  on  by  the 
plaintiff,  or  anything  that,  for  example,  could  have  been  sold  as  a 
going  concern  by  an  assignee  in  insolvency,  if  the  plaintiff  had  become 
an  insolvent  debtor.  The  cases  upon  liability  for  wrongfhl  interference 
with  the  business  of  another  are  lately  oollected  in  Walker  v.  Cronio ; 
bat  in  that  case  there  was  an  actual  business,  with  the  carrying  on  of 
which  the  defendantwrongfiilly  interfered.  The  declaration  in  thiscase, 
indeed,  alleges  that  the  plaintiff  made  his  preparations  for  oompillng 
and  publishing  a  directory  for  1885,  but  it  does  not  all^e  what  those 
preparations  were,  or  that  they  were  anything  valuable.  The  averment 
that  he  "  has  been  pat  to  great  loss  and  expense  in  preparing  for  eald 
compilation  and  publication,"  near  the  end  of  the  declaration,  appears 
to  be  a  part  of  the  damages. 

The  plaintiff  cites  Swan  v.  Tappan ;  *  bat  there  the  declaratioD  waa 
held  insufUcient,  because  there  was  no  allegation  of  special  damage. 
The  declaration  in  the  present  case  cannot  well  be  distingubhed  in  this 
respect  nx>m  the  declaration  in  Swan  it.  Tappan,  bnt  we  do  not  deem  it 
necessary  to  reconsider  the  decision  in  that  case  on  this  point  There, 
the  plaintiff  was  actually  engaged  in  selling  his  book,  which  had  already 
been  printed  and  put  upon  the  ma^et,  and  the  action  was  the  ordinary 
action  for  the  m&licions  disparagement  of  the  goods  of  another,  m&nn- 
ibctared  and  kept  for  sale. 

The  plaintiff  relies  npon  Benton  v.  Pratt,*  which  perhaps  may  be 
considered  as  an  extreme  case.  See  Bandall  v.  Hazelton.  In  Benton 
V.  Pratt,  Seagraves  and  Wilson,  at  AUentown,  had  orally  agreed  to  pur 
duue  of  the  plaintiff  two  hundred  hogs,  at  the  market  price,  if  delivered 

S  Ouh.  lU.  ■  a  W«od.  986. 
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within  three  or  four  weeks,  and  they  had  not  beea  preTioosly  sn^iBed; 
and,  "  about  the  time  for  the  deliver}',"  the  plaintifl  wu  proceeding 
with  his  drove  of  hc^  to  Allentown  for  the  purpose  of  d^vering  to 
them  two  hundred  hogs.  The  defendant,  by  his  folsehood  and  deceit, 
intentionally  pftTented  the  perfonn&noe  of  this  contract,  by  pereaadhig; 
Seggravea  and  Wilson  that  the  plaintitF  was  not  intending  to  drive  tus 
h(^  to  Allentown,  whereby  they  were  indnoed  to  bay  the  hogs  of  the 
defendant,  instead  of  buying  the  hogs  of  the  plaintiff,  as  they  othenrise 
would  have  done.  The  court  say,  that  it  was  "  not  material  whether 
the  contract  of  the  plaintiff  with  Seagraves  and  Wilaoa  was  binding 
upon  them  or  not ; "  but  the  agreement,  if  there  was  an  agreement, 
although  not  in  writing,  was  an  actual  offer  by  Seagraves  and  Wilfton, 
not  revoked,  and  which  they  would  have  performed,  and  the  plaintiff 
was  in  the  actual  possession  of  the  property  winch  Seagraves  and  Wil- 
son had  offered  to  buy,  and  was  actnally  proceeding  to  deliver  this 
property  to  them,  in  aooordanoe  with  their  offer. 

The  fatal  objection  to  the  present  case  is,  that  it  is  entirely  prob- 
lematical whether  the  plaintiff  wonltl  actually  have  published  a  directwy 
if  the  defendant  had  not  made  the  fraudulent  misrepresentations  alleged. 
The  plaintiff  abandoned  hie  intention  to  oompile  and  pnbhah  a  direc- 
tory in  consequence  of  the  defendant's  acts ;  but  this,  upon  the  prin- 
ciptes  stated  in  Bradley  v.  Fuller,*  a3id  the  cases  therein  cited,  is  not 
sufficient  to  support  an  aclioD.  JtK^ment  c^ffirmed. 


UOBASSE  e.  BROCmT. 

1m  THX  SdPREHB  JODICIAX  CODKT,  Massaohusbtts,  Jdne  20, 1890. 
[Feporicd  in  ISl  MoMaacluaetti  SeporU,  567.] 

Tort  fbr  slander,  by  a  physician  against  a  Soman  Catliolic  clergy- 
man.  Writ  dated  March  21,  18S7.  The  declaration  as  amended  wu 
aa  follows :  — 

"  The  plaintiff  says  that,  before  the  speaking  of  the  words  herein  al- 
leged he  was,  hitherto  had  been,  and  still  is  a  physician  in  regular  practice 
in  SoDthbridge,  having  the  reasonable  skill  and  qualification  proper  and 
necessary  for  the  practice  of  that  calling,  business,  and  profession,  and  had 
always  condncted  himself  therein  with  great  diligence,  industry,  and  pro- 
priety, and  had  acquired  and  was  acquiring  thereby  great  gain  and  piollt 
tiom  the  practice  of  his  s^d  calling,  business,  and  profession.  He  ftarther 
says,  he  then  was  and  still  is  living  in  lawflil  wedlock  having  been  law- 
ftilly  married ;  that  he  then  was  and  still  Is  a  person  of  culture  and  eda- 
cation,  and  a  person  of  good  moral  character  and  a  Christian  man,  and 
1  UHtiipn, 
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had  always  behaved  himself  with  propriety,  as  a  good  oidzes  and  a 
Cbristiaa,  and  was  then  and  still  is  a  person  fit  tor  socUl  intercoame 
and  association,  professional  relations,  and  practice  among  the  members 
of  the  Notre  Dame  Roman  Catholic  Church  in  that  place,  and  among 
all  Christian  people,  and  with  defendant  himself  Nevertheless,  the 
plaintiff  says  the  defendant,  well  knowing  the  premisea  aforesaid,  but 
intending  to  bring  the  plaintiff  into  pnblio  contempt,  infamy,  and  dis- 
grace with  and  among  all  bis  neighbors  and  all  the  members  of  the  church 
aforesaid,  and  to  canse  it  to  be  believed  by  them  and  the  said  members  of 
the  sud  church  that  the  plaintiff  waa  a  person  of  bad  diaracter,  and  unfit 
to  be  employed  in  his  said  calling,  businesB,  and  profession,  and  an  im- 
proper person  for  social  interoonrse  and  association  among  persons  of 
good  moral  and  religious  character,  and  to  caose  the  plaintiff  to  be  de- 
prived of  and  to  lose  his  said  practice  in  his  said  calling,  busineea,  and 
profession,  and  employment  therein,  and  of  the  gains  and  profits  thereof, 
and  of  his  social  rank  and  standing  aforeaud,  and  to  d^;rade,  vez^ 
harass,  and  annoy  the  plaintiff  by  inflnendng  and  preventing  the  mem- 
bers of  said  church  from  employing  the  plaintiff  in  hla  said  calling, 
business,  and  profession,  did  heretofore,  on  a  certain  day,  to  wit,  on  or 
abont  the  27th  day  of  Febmary  last  past,  in  a  certain  discourse  which 
the  defendant  then  ottered  in  the  said  Notre  Dame  Roman  Catholic 
Church,  and  before  and  in  the  preseuce  and  hearing  of  the  members  of 
said  church  then  and  there  assembled  and  congr^ated,  publicly,  falsely, 
and  maliciously  speak  and  publish  of  the  plaintiff,  in  the  French  Ian- 
gn^e,  to  said  members  of  the  said  church  and  oongregatlou  then  and 
there  assembled  understanding  said  language,  the  words  following: 
[here  followed  words  in  the  French  language ;]  that  the  words  being 
translated  into  the  English  language  have,  and  were  nndetstood  by  the 
persons  to  whom  they  were  so  published  to  have,  the  meaning  and  effect 
following,  that  is  to  say  ;  — 

"  '  During  my  absence  there  was  a  scandal  of  a  marriage  by  Uw  In 
this  parish,  and  yon  know  who  this  person  is.  On  my  return  fix>m 
Europe  when  I  first  heard  of  it,  I  thought  I  would  say  nothing  about 
it,  because  I  snpposed  he  would  not  have  the  sympathies  of  the  people. 
Bnt  I  see  it  la  not  so,  and,  on  the  contoary,  this-  person  is  gaining  the 
sympathies  and  favor  of  the  people,  and  they  are  running  after  Uiia 
person,  and  tbey  give  him  the  first  places.  Why  do  yon  ran  after  him 
•o?  Not  \oag  ago  I  was  invited  to  a  party  where  that  person  was,  and 
I  refbsed  to  go,  because  I  would  not  meet  an  ezeonunonicated  person. 
If  any  of  yon  are  sick  and  want  my  asalstatioe,  yoa  need  not  send  for 
me  if  this  person  is  there,  because  I  will  not  be  nnder  the  aame  roof 
with  him.' 

"  The  plaintiff  (tarther  says,  that  tbe  defendant  tlien  and  fbtn,  and 
by  the  words  then  and  there  spoken,  as  above  alleged,  publicly,  fldsely, 
and  malidonaly  accnsed  the  plaintiff,  in  hts  said  calling,  bosiness,  and 
profession,  of  being  a  person  who  was  nnfit  to  associate  with  persona 
of  good  moral  and  religions  character,  and  to  be  received  and  employed 
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by  such  persons,  and  onworthy  of  their  fsTon,  Oiereby  meaning  tin 
pl^ntiff,  and  then  and  there  understood  to  be  the  plaintilT,  by  the  audi- 
ence and  congregation  then  and  there  present. 

"And  the  plaintitf  says,  that  by  means  of  the  said  grievances  bo  com- 
mitted by  the  said  defendant,  the  plaintiff  ia  greatly  injnred  in  his  good 
name,  fame,  and  credit,  and  in  his  said  trade,  calling,  and  profeasioD, 
and  brought  into  public  scandal,  infamy,  and  disgrace  with  and  among 
the  members  of  &aid  Catholic  chnrch,  and  other  good  and  worlhy  per- 
Bons,  and  that  such  members  of  said  church,  and  other  good  and  worth; 
persons,  have  hitherto,  by  reason  thereof,  wholly  refused  and  still  do 
refuse  to  have  any  transactions,  or  discourse,  or  acquaintance  with  the 
plaintiff,  as  they  were  before  accustomed  to  have,  or  to  employ  the  uid 
plaintiff  in  his  said  trade,  calling,  and  profesaion,  and  would  otherwise 
have  had  and  done,  whereby  the  said  plaintiff  has  been  deprived  of  tlie 
society  of  such  members  of  the  said  church,  and  other  good  and  wortJif 
persons,  and  of  the  profits,  income,  and  emolamentfi  of  his  said  tnde, 
profession,  and  employment  as  aforesaid." 

The  defendant  demurred.    The  Superior  Court  overruled  the  detnarrer. 

At  the  trial  before  Thompson,  J. ,  the  plaintiff  testified  that  he  web  a 
physician  engaged  in  the  practice  of  hie  profession  in  Soutlibridge ;  that 
he  was  a  member  of  the  Roman  Catholic  chnrch  and  of  the  parish  of 
Notre  Dame  in  Soulhbridge,  of  which  the  defendant  was  pastor ;  that 
his  first  wife  obtained  a  divorce  flx>m  him  in  Febrnar>-,  1886 ;  that  be 
was  married  again  on  May  3, 1866,  at  Southbridge,  during  the  defend- 
ant's absence  in  Europe,  by  a  Justice  of  the  peace ;  that  by  the  canons  of 
the  Boman  Catholic  Chnrch  his  act  of  marrj'ing  ^ain  exoommunicated 
bim  from  that  church  ;  that  he  did  not  attend  church  atter  the  date  of  his 
second  marriage ;  and  that  up  to  February  27,  1SS7,  he  was  earning  in 
bis  practice  as  a  physician  n-om  eighteen  hnndred  to  two  thousand  dol- 
lars a  year.  The  plaintiff  was  then  permitted  to  testify,  against  the 
objection  of  the  defendant,  tJiat  there  was  a  change  In  his  business  after 
February-  27, 1887 ;  that  during  the  first  week  after  that  date  he  did  not 
earn  anything,  and  that  subsequently  he  was  not  able  to  earn  more  than 
about  one  dollar  per  day,  nntil  at  the  end  of  four  months  he  ceased  to 
practice  his  profession  la  Southbridge. 

Other  witnesses  testified  to  the  words  spoken  by  the  defendant,  and, 
while  differing  somewhat  as  to  the  exact  words  used  by  him,  cc^lectivel; 
testified  substantially  in  support  of  all  the  words  set  forth  in  the  deda- 
ration,  and  all^^  to  have  been  used  by  the  defendant. 

The  judge  refused  to  give  InBtmotions,  requested  by  the  defendant, 
but  submitted  the  case  -to  the  Jury  under  other  Instructions  not  excepted 
to,  which  permitted  them  to  find  that  the  words  In  question  were  sixikeii 
of  the  plaintiff  in  respect  of  his  profeaalon  as  a  physician,  and  were  de- 
fomatcoy  and  actionable  per  $e  without  an  averment  of  special  danuge. 

The  Jury  returned  a  verdict  for  the  plainti^  in  the  sum  of  St,500, 
and  the  defendant  allied  ezoeptlons.' 

1  Th»  •tatemeat  of  th*  ease  it  abridged.  —  Bd. 
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J.  Scpkitts,  for  the  def^ndaat. 

W.  S.  B.  ffcpkins,  {A.  J,  BartAolomeu)  with  him) ,  for  tbe  pltuotiff. 

C.  Allxn,  J.  1.  The  defendant  contends  that  there  is  no  soffldeat 
arerment  of  special  damages.' 

2.  IT  there  was  a  sufficient  averment  of  special  damages,  then  tiie 
question  is,  whether  an  Imputation  of  tbe  Mod  made  bj  the  de- 
fendant upon  the  plaintiff,  when  false,  and  when  nude  for  the  express 
porpose  of  injuring  tbe  pUintiff  in  his  profesaioD,  and  wheo  such 
injury  is  tiie  probable  and  natural  resDlt  of  the  speaking  of  the 
words,  and  when  such  injury  actually  follows,  jnst  as  waa  Intended 
by  the  defendant,  will  support  an  action  by  the  pliuntlff  ag^ost  the 
defendant. 

It  is  sometimes  said  that  it  will  not,  unless  the  words  are  defama- 
tory. Bat  tbe  better  rale  Is,  that  such  an  imputation,  whether  defama- 
tory of  the  plaintiff  or  not,  will  support  an  action  under  the  circumstancea 
above  mentioned.*  There  are  all  the  elements  of  a  wrongful  act  delib- 
erately done  for  tbe  purpose  of  working  an  injury,  and  actually  working 
one,  even  though  the  words  have  no  meaning  which,  strictly  speak- 
ing, could  be  called  defamatory.  Riding  v.  Smith,  Lynch  v.  Knight,' 
Barley  v.  Walford,*  Green  i>.  Bulton,'  Trenton  Ins.  Co.  v.  Perrlne.* 
See  also  Odgers,  Libel  and  Slander,  89,  and  at  bottom  of  page  91, 
where  tlie  question  is  fully  discussed.  It  may  not  be  technically  an 
action  for  slander,  if  the  words  are  not  defamatory ;  but  the  name  of 
the  action  is  of  no  consequence.  In  Kelly  v.  ParUngton,^  Llttledale,  J., 
suggested  the  following  illustration:  "Suppose  a  man  had  a  relation 
of  a  penurious  disposition,  and  a  third  person  knowing  that  it  would 
injure  him  iu  the  opinion  of  that  relation,  tells  the  latter  &  generous  act 
which  the  first  has  done,  by  which  he  induces  tbe  relation  not  to  leave 
him  money,  would  that  be  actionable?  "  And  Sir  John  Campbell  an* 
swers,  "  If  the  words  were  spoken  falsely,  with  intent  to  injure,  they 
would  be  actionable."  In  Odgers,  Libel  and  Slander,  90,  the  following 
illustration  is  given ;  "  If  In  a  small  country  town  where  political  or 
religious  feeling  runs  very  high,  I  maliciously  disseminate  a  report,  false 
to  my  knowledge,  that  a  certain  tradesman  is  a  radical  or  a  dissenter, 
knowing  that  the  result  will  be  to  drive  sway  his  customers,  and  intend- 
ing and  desiring  that  resnltt  then,  If  such  result  follows,  surely  I  am 
liable  for  damages  in  an  action  on  the  case.  If  not  in  an  action  of  slan- 
der." In  such  a  case  there  is  an  intentional  causing  of  temporal 
loss  or  damage  to  another,  without  justiflable  cause,  and  with  the  ma- 

>  The  eonrt  hdd  ths  Rrarmeat  of  special  d>m»gM  to  be  lufficieat,  on  inbttaDtullr 
the  name  reaaoning  m  that  oC  the  oonrt  in  Ratcliffe  d.  Evuit,  tupra,  p.  642. 

«  1^7  p.  Oantwell,  SO  Ho.  Ap.  634  {mabU}:  Hammond  v.  Biuwj,  Gl  N.  H.  40 
(&1m  itatement  bj  teacher  that  an  applicant  for  admianon  to  ths  high  Kbool  wu  not 
'propeily  qntlified)  Accord. 

See  eepedally,  Odgera,  Lib.  t  SI.  (3ded.}  fia-.BS.  —  Ed. 

•  9  H.  L.  Caa.  S7T,  SCO,  ptr  Lord  Veuleydaie. 

•  9  Q.  B.  197.  •  3  C.  H.  ft  B.  707. 

■  t  Zabr.  402.  f  »  B.  «  Ad.  MS,  048. 
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lickmfl  purpose  to  inflict  it,  which  will  snatain  an  ftction  of  tort.  Walker 
D.  Cronin.  And  under  this  doctrine,  in  the  opinion  of  a  mi^ritj'  of 
the  coDrt,  the  present  action  may  well  stand. 

3.  But  even  if  the  averment  of  special  damages  is  to  be  rq^arded  u 
insufficient  for  want  of  naming  the  persons  who  would  not  employ  the 
plaintiff  as  a  physician,  the  question  remains,  whether  the  words  ue 
acttonable  per  te,  as  containing  a  de£amator;  impntaLion  upon  the  plain- 
tiff; or,  rather,  whether  there  was  enough  in  them  to  warrant  the  jiid^ 
in  Bubmitting  them  to  die  Jury.'  deceptions  oeemled. 


FAUL  E.  RANDALL  v.  H.  L.  HAZELTON  axd  Axothb. 

Ih  thx  Sdtbxkb  Jitdiciai,  Cocrt  or  MAssACHceErrs,  Jamdabt,  1866. 

[Rtparttd  In  II  AUm,  411.] 

Thb  declaration  in  this  action,  which  was  brought  in  tMs  court,  cod> 
tained  one  count  in  tort  and  one  in  contract* 

The  first  count,  in  tort,  set  forth  in  substanoe  that  the  plaintiff  was 
possessed  of  an  interest  in,  and  had  the  possession  of,  an  estate  in 
Boston,  subject  to  a  mortgage  given  by  a  former  owner  Uiereof  to  tbe 
New  England  Mutual  Life  Insurance  Company,  which  contained  ■ 
power  of  sale  authorizing  the  said  mortgt^ees  and  their  assigns,  in  case 
of  default  by  the  mortgagor,  to  sell  and  dispose  of  the  premises  at 
public  aution,  on  the  premises,  first  giving  notice  of  the  time  and  place 
of  sale  by  publishing  the  same  three  weeks  in  a  newspaper  in  tbe 
county  of  Suffolk,  and  to  make  and  deliver  a  deed  thereof  to  tiie  pur- 
chaser ;  that  he  duly  and  regularly  paid  the  interest  on  the  debt  secured 
by  the  mortgage  as  It  fell  due ;  that  before  the  principal  fell  dae  tbe  ' 
mortgagees,  in  reply  to  an  inqairy  put  by  him,  assured  bim  that  they 
did  not  want  tbe  money  to  be  paid  to  them  when  it  should  become  dae, 
bat  would  give  him  ample  notice  when  they  should  desire  sach  payment : 
that  he  relied  apon  such  promise  and  made  no  provision  for  the  pay- 
ment of  the  debt,  as  he  oUierwise  might  easily  and  would  have  done ; 
that  the  mortgagees  never  gave  him  notice  that  Ihey  desired  payment 
of  the  principal ;  that  the  defendants,  contriving  and  conspinng  tt^tber 
to  obtain  control  of  the  mortgage,  in  order  to  deprive  the  plaintiff  of 
bis  property,  falsely  and  maliciously  represented  to  the  mortgagees 
that  be  desired  that  tbe  mortgage  ahonld  be  assigned  to  Edwm  S- 
Merrill,  whom  they  had  requested  to  become  the  assignee  thereof  for 
their  benefit,  knowing  said  representation  to  be  false ;  that  they  thereby 

>  The  MDit  uiawercd  thi*  queition  in  the  afBrmttiv*.  —  En. 
*  Thenport  apon  ths  imoiuI  count  and  the  Mgnnuoit  for  the  plaintiff  an  omitted. 
-Sd. 
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cdjtatned  from  the  mortgRgees  kd  UBignment  of  the  mortgage,  uid 
the  mortgagoes  would  not  bare  assigned  the  ume  bnt  for  said  frand- 
olent  misrepresentations,  and  tiiereatler,  the  principal  having  become 
due,  induced  Uerrill  to  appoint  N«than  H.  Hand,  one  of  the  defend- 
ants, as  his  agent,  and  the  defendants  thereupon  privily  entered  upon 
the  premises  in  the  absence  of  the  plaintiff  and  cansed  a  oertifioate  of 
their  entry  to  be  recorded,  and  afterwards  caused  an  adTertuement  to  be 
inserted  in  a  newspaper  of  small  ciroolation  in  the  county  of  Snffolk, 
containing  a  notJoa  of  the  time  and  place  of  sale  of  ^e  premises,  said 
advertasement  being  so  expressed  as  not  to  indicate  what  real  estate 
was  thereby  referred  to;  that  the  sale  was  aocordingly  made  at  an 
hour  when  the  defendants  knew  that  the  plaintiff  would  be  absent 
from  home;  and  sud  Hand  bought  the  same  and  took  a  convey- 
anoe  thereof;  that  the  plaintiff  had  no  notice  of  the  Intended  sale, 
or  of  the  assignment  of  the  mortgi^,  until  after  t^e  completion 
of  the  sale,  and  he  was  compelled  to  pay  to  said  Hand  the  sum  of 
five  hundred  dollars  to  obtain  a  deed  of  the  estate,  and  was  otherwise 
injured. 

The  defendants  demurred  to  the  dedaratdon,  and  the  case  was 
reserved  by  the  Chief  Justice  for  the  determination  of  the  whole  court 

3.  BartUa  and  G.  8.  Side,  for  the  plaintiff. 

J.  P.  Converse  and  M.  A.  £eUy,  for  the  defendants. 

Colt,  J.  The  averment  of  conspiracy  in  the  first  oount  of  the 
declaration  cannot  change  the  natnre  of  the  action,  or  add  anything  to 
its  legal  force  and  efltet  The  gist  of  the  action  Is  the  tort  committed 
and  the  damage  resulting  therefrom.  To  charge  both  defendants,  it  is 
neceasary  to  prove  a  combination  or  Joint  notion  on  their  part,  and  the 
allegation  of  a  conspiracy  may  be  a  proper  mode  of  alleging  such  Joint 
action ;  bnt  for  any  other  purpose  it  is  wholly  immaterial.  If  the  action 
cannot  be  sastained  against  one  of  the  defendants,  then  it  must  fall, 
although  another  person  is  included  and  a  conspiracy  allied.  Parker 
V.  Hnntington ; '  Hutchlus  v.  Uutchins.* 

The  question  raised  by  the  demurrer  is  whether,  upon  the  fkcts 
charged,  the  action  can  be  maintained.  It  is  an  andent  and  well 
established  legal  principle  that  fraad  withont  damage  or  damage  with- 
out fraud  gives  no  canse  of  action ;  yet  when  the  two  do  concur,  there 
an  action  lieth.  8  Sulst.  95.  Actions  like  the  one  under  consideration 
are  all  based  npon  this  proposition ;  bnt  it  cannot  safely  be  applied  as 
a  test  by  which  to  determine  whether  the  facts  in  any  case  constitute 
an  actionable  wrong,  withont  keeping  in  mind  the  meaning  which  the 
law,  by  a  series  of  Judicial  decisions,  has  attached  to  the  terms  used. 
It  is  well  settled  that  every  falsehood  is  not  necessarily  a  legal  fiwid 
or  false  representation.  It  is  said  that  a  false  representation  is  an 
aiSrmation  of  that  which  the  party  knows  to  be  fklse  or  does  not  know 
to  be  tru^  to  another's  loss  or  his  own  gain.    Lobdell  v.  Baker.*    So  in 

1  3  Qa.7,  ISS.        '         *1  HID,  lOi.  *  1  H«L  201. 
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leferenoe  to  the  term  "  damage,"  the  Isw  ia  tbat  It  mast  be  a  loss  broogfat 
upon  the  party  oomplaiDiog  by  a  Tiolation  of  some  legal  right,  or  it 
frill  be  coDsidered  as  merely  damnum  abtque  iTtjuria.  There  is  a  la^ 
clasa  of  moral  righta  and  duties,  sometimes  called  imperfect  rights  aod 
obligatioDB,  vhich  the  lav  does  not  attempt  to  enforce  or  protect  The 
refbsal  or  discontinuance  of  a  favor  gives  no  cause  of  action.  If  one 
trusts  to  a  mere  gratuitous  promisb  of  favor  from  another  and  is  dis- 
appointed, the  law  will  not  protect  him  ftom  the  conseqnenoe  of  his 
nndne  confidence,  nor  encourage  carelessness  or  want  of  prudence  in 
afEairs.  Damages  can  never  be  recovered  where  they  result  from  a 
lawful  act  of  the  defendant.  The  exercise  of  a  right  conferred  by  a 
valid  contract,  in  the  manner  provided  by  its  terms,  cannot  be  ttu 
ground  cf  an  action.  The  law  will  not  inquire  into  the  motives  of 
the  party  exercising  such  right,  however  unfhendly  and  selfish.  The 
tronble  and  expense  and  risk  of  loss  ought  to  and  must  be  presumed 
to  have  been  contemplated  when  the  contract  was  entered  into.  The 
foreclosure  of  a  mortgage  under  a  power  of  sale,  tor  example,  may  be 
made  at  such  time  and  under  such  mrcnmstances  as  to  cause  great 
distress  and  sacrifice  to  the  mortgagor ;  but,  whatever  the  motive  of 
the  mortgagee,  no  remedy  is  afforded  for  his  oppressive  condnct,  if 
the  requirements  of  Uie  contract  have  been  flilflUed. 

But  a  more  important  consideration  in  this  connection  is,  that  the 
damage  which  this  doctrine  contemplates  must  not  only  be  caused  by 
thu  fhtud  and  misconduct  of  the  defendant,  but  it  must  be  the  cUiect 
and  immediate  consequence  of  the  wrongful  act.  The  law  looks  to  the 
proximate  and  not  the  remote  cause  of  the  injury.  It  were  infiotte, 
says  Lord  Baoon,  to  consider  tlte  causes  of  causes  and  their  Impuluon 
of  each  other;  therefore  itcontenteth  itself  with  the  immediate  cause, 
and  judgeth  of  acts  by  that,  without  looking  to  any  further  degree. 
This  is  the  only  praclioal  rule  which,  in  view  of  the  complication  which 
surrounds  this  doctrine  of  causation,  oan  be  adopted  in  the  administra- 
tion of  justice  by  human  tribunals.  Where  the  fraud  and  damage 
sustain  this  intimate  relation  of  proximate  cause  and  effect,  and  uot 
otherwise,  they  are  said  to  concur,  in  the  sense  of  the  propositioQ 
above  stated. 

Applying  the  doctrine  thus  explamed  to  tJie  plainti^s  case  as 
stated  in  the  first  count,  we  are  of  opinion  that  he  seta  forth  no  \egii 
cause  of  action.  The  declaration  shows  no  consideration  for  the  alleged 
promise  of  the  mortgagees  to  inform  the  plaintifiT,  in  case  the  amoant 
of  the  debt  should  be  wanted  by  them.  It  was  an  agreement  not 
legally  binding  npon  them.  There  was  nothing  in  it  to  prevent  them 
in  law  from  proceeding  to  do  all  the  acts  in  relation  to  advertising  aod 
selling  the  pr(^>erty  which  were  done  by  the  defendants ;  nor  did  it 
prevent  them  from  assigning  the  mortgage.  It  cannot  be  said  to  be 
an  invasion  of  any  l^al  right  for  the  defendants  to  deprive  the  plaui- 
tiff  even  by  falsehood  of  the  benefit  of  this  gratuitous  nndertakiDg, 
Hntchins  v.  Hutchins.    It  is  not  alleged  toat  the  defeadante  knew  of 
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the  Alleged  promise  of  the  mortgageea.  The  &ls6  representation  of  a 
material  existing  fact  for  the  purpose  of  procariog  the  traDsfer  im^A 
have  enabled  the  mortgagees  to  avoid  it,  or  maintain  an  action  for  an; 
loss  suatained  by  them,  but  until  avoided  the  title  passed  to  the  defend- 
ant If  the  declaration  had  contained  averments  of  a  good  legal  con- 
sideration for  the  promise  to  give  the  notice  to  the  plaintiff,  then  it 
would  seem  to  follow  that  the  plaintiff's  remedy  would  be  ample  against 
the  mortgagees  for  all  loss  suffered  by  him  by  reason  of  the  breach  of 
their  agreement,  leaving  them  to  whatever  remedy  Hiey  might  have 
against  the  defendants  for  the  firand  practised  by  them.  And  this  foct 
is  said  by  Morton,  J.,  in  Lamb  v.  Stone,'  which  was  a  case  like  this, 
to  be  good  ground  for  refusing  relief;  for  If  the  plaintiff  *'  may  have 
redress  by  any  of  the  forms  of  actions  now  known  and  practised,  it 
would  be  unwise  and  unsafe  to  sanction  an  untried  one,  the  practical 
operatioD  of  which  cannot  be  fblly  foreseen." 

But  the  more  important  fiict  is,  that  this  specific  act  of  obtaining 
the  assignment  in  the  manner  stated  in  itself  produced  no  direct  and 
immediate  damage  to  the  plfuotiff  The  damage  resulted  solely  ftom 
the  foreclosure  and  forced  sale  of  the  premises,  and  would  have  been 
no  more  and  no  less  if  the  mortgage  had  not  been  assigned,  and  the 
tnortgagees  had  pursued  precisely  the  course  charged  npon  the  defend- 
ants in  regard  to  the  sale.  It  was  andoubtedly  a  necessaiy  step  in 
order  that  the  defendants  might  practise  the  alleged  oppression ;  but  it 
was  not  the  immediate  cause  of  tiie  injury.  The  substantial,  efficient 
and  immediate  cause  of  the  loss  to  the  plaintiff  was  the  foreclosure  and 
sale.  And  ve  are  not  permitted  to  go  behind  and  inquire  into  the 
antecedent  causes,  near  or  remote.  Marble  v.  Worcester ;  *  Tisdale  t>. 
Norton.*  We  lay  out  of  the  case,  therefore,  that  part  of  it  which  rests 
npon  the  false  representations  made  to  procure  the  transfer  of  the 
mortgage. 

The  cases  cited  by  the  plaintiff  we  think  ought  not  to  control  us  In 
tills  result  In  Benton  v.  Pratt,*  tiie  oonrt  say,  "  Here  is  the  assertion 
of  an  unqualified  falsehood  with  a  fVandulent  intent  as  to  a  present  or 
existing  fact,  and  a  direct,  positive  and  material  injuiy  resnlting  there- 
ftom  to  the  plaintiff."  In  the  American  note  to  Pasley  v.  Freeman,* 
this  case,  it  is  said,  certainly  goes  very  t&T ;  bnt  whether  open  to  criti- 
cism or  not  in  its  main  doctrine,  it  differs  in  the  mateiial  point  above 
indicated  from  the  present  case.  So  in  Green  v.  Button,*  it  was  held 
that  tiie  damage  to  the  plaintiflT  by  delaying  him  in  his  work  and  injuring 
his  credit  directly  resnlted  from  the  defendant's  act.  In  the  Tunbridge 
Wells  Dippers'  Case,'  while  the  court  remark  that  there  was  a  real 
damage  in  depriving  the  plaintiff  of  some  gratuity,  they  also  say  in  the 
same  sentence  that  the  injnty  was  by  disturbing  the  dippers  in  the 
exerdae  of  their  right  or  employment,  whidi  it  eeems  by  some  private 
Matttte  they  were  entitled  to. 

I  11  nek.  U2.  •  4  Qnj,  S9S.  >  8  Hrt.  SS8. 

*  S  Wand.  S8tL  *  3  Smith'i  Lead.  Cw.  IS8. 

*  TttwIi.  k  Qnng.  IIS.  '  3  Will.  114. 
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The  remaining  features  of  the  first  oonnt  are  more  rspidly  dispcsed 
of.  They  relate  to  acts  of  the  defendants  in  connection  with  tbo  eDtry, 
advertisement  and  sale  of  the  property.  It  is  not  contended  that  these 
acts  were  not  in  complianoe  with  the  pro\isions  of  law  and  the  power 
of  sale.  Indeed,  the  theory  of  the  case  is,  that  the  sale  was  It^,  and 
so  the  plaintiff  was  compelled  to  pay  his  money  to  reporcbase  Ibt 
estate.  As  already  suggested,  no  action  can  be  maintained  agunat 
one  on  acconnt  of  the  exercise  of  a  legal  right,  whatever  the  motive 
that  dictated  snch  exercise.  Bragg  «.  Raymond ; '  Lamb  r.  Slon^ 
ubi  supra;  Wellington  v.  Small ; '  Sedgw.  on  Dam.  (3d  ed.)  31. 

Demttrrer  euttainti. 


PETEB  O'CALLAGHAN  v.  MICHAEL  CRONAN  akd  Asoram. 

Im  Sdfkeue  Jcdicul  Cocbt,  MASSACHrsEms,  OctOBsB  10, 1676. 
[Reported  in  121  Maitaduuetti  EeporU,  IM.] 

ToBT  against  Michael  Cronan  and  John  Cronan.  The  declaration 
was  as  follows :  — 

"  The  plaintifi*  says  that  on  or  abont  Angust  4, 1870,  by  articles  in 
writing,  duly  executed  by  both  parties  thereto,  he  formed  a  copartoer- 
ship  vrith  John  Cronan,  one  of  the  defendaDtB,  in  the  bosinees  of 
makii^  clothing  and  baying  and  selling  ready-made  clothing,  and  b; 
the  terms  of  said  articles  said  copartnership  was  to  continue  five  yean 
from  its  dat«  aforesaid,  and,  at  the  time  of  the  grievaoces  bereioafter 
set  forth,  the  said  copartnership  had  a  long  time,  to  vrit,  the  period  of 
abont  two  years,  to  run,  and  said  company  had  always  done  and  were 
then  doing  a  large  and  profitable  business,  and  the  plaintifiT  expected 
and  had  reasonable  canse  to  expect  that  laige  profits  would  accnie  to 
him  from  the  continued  bneinesa  of  said  firm  ap  to  the  end  of  aud 
period.  And  the  defendants  heretofore,  to  wit,  oil  or  abont  Octobei 
10,  1S73,  with  the  unlawful  purpose  of  forcing  and  compelling  the 
plfuotiff  to  withdraw  from  said  firm  and  to  dispose  of  his  int«rest 
thereia  to  them  or  one  of  them,  unlawfully  conspired  together  to 
accomplish  sud  unlawful  purpose,  and  in  pursuance  thereof,  by  false 
and  malicious  representations,  and  by  other  unlawful  inducemeDta 
offered  to  various  creditors  of  said  firm,  procured  aaid  oreditors  to 
attach  on  several  writs  all  the  stock  in  trade  belonging  to  sud  fim, 
and  to  represent  to  the  attaching  officer  that  said  goods  so  attached 
were  liable  greatly  to  depreciate  in  value,  and  to  petition  said  officec 
to  sell  said  goods  forthwith  on  said  writs.  And  the  plaintiff  says  that 
said  creditors,  by  reason  of  said  false  and  malidoua  repreaentatiose 
and  inducements,  did  attach  all  of  aaid  goods,  and  petition  for  the 
sale  of  Qi6  same  on  siud  several  writs  as  aforesaid ;  aud  said  defend- 

1  11  CuL  371.  >  S  Cuh.  148. 
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ants,  Id  fartlier  paraiiance  of  said  nol&wful  purpose,  induced  SRid 
officer,  and  said  ofiScer  threatened  to  sell  all  eaid  goods  in  the  lump, 
whereby  the  same  were  liable  to  be  sacrificed  and  sold  for  much  lew 
than  their  true  value.  And  the  plaintiff  says  that  by  said  unlawful 
means  he  was  forced  to  and  did  withdraw  from  said  firm  against  his 
,  will,  and  give  up  and  Buirender  the  large  profits  be  reasonably  hoped 
to  make  in  the  prosecution  of  said  business  in  said  firm,  and  sell 
and  dlspoee  of  his  interest  in  said  goods  for  mnch  less  than  its  true 
valne." 

Uichael  Cronan  died  pending  the  action,  and  John  Cronan  demuired 
to  the  declaration  on  the  ground  that  it  set  forth  no  cause  of  action. 

In  the  Superior  Court  the  demurrer  was  sustained,  and  judgment 
ordered  for  tiie  defendant ;  and  the  plaintiff  appealed  to  this  conrt. 

H.  Fales,  for  John  Cronan. 

T.  G.  Kent,  for  the  plaintiff. 

Grat,  C.  J.  The  allegations  of  conspiracy,  illegality,  falsehood  and 
malice  will  not  support  this  action,  nnless  either  the  purpose  intended, 
or  the  means  by  which  it  was  to  be  accompliehed,  is  shown  to  be  un- 
lawful  Adler  V.  Fenton;'  Bowen  u.  Matheson.*  No  such  unlawful- 
ness appears  upon  the  face  of  this  declaration.  The  purpose  of 
compelling  the  plaintiff  to  withdraw  from  the  firm  was  not  in  itself 
unlawful ;  and  the  means  are  not  shown  to  be  unlawful,  for  the  plain* 
tiff's  creditors,  upon  the  allegations  in  the  declaration,  had  a  lawful 
right  to  attach  bis  property  and  to  petition  the  oSRoat  to  sell  the  gooda 
attached.     The  declaration  therefore  shows  no  cause  of  action. 

Judgment  for  Ute  defendant. 


W.  B.  HUTCHINS  v.  B.  B.  HUTCHINS,  impleaded,  Ac 
In  thk  Supreme  Coort,  New  York,  Januart,  184o. 
[Rtportttl  IB  T  HUl,  104.] 
Bs  the  CntiTt,  Neison,  C.  J.*     The  case  is  substantially  this  :  —  The 
father  of  the  plaintiff  devised  to  bim,  in  due  form  of  law,  a  farm  con- 
sisting of  one  hundred  and  fifty-one  acres  of  land.     The  defendant, 
being  aware  of  the  fact,  and  intending  to  deprive  the  plaintiff  of  the 
benefit  and  advantage  of  the  devise,  and  of  his  expected  estate  and 
interest  in  the  farm,  falsely  and  maliciousiy  represented  to  the  father, 
that,  after  bis  decease,  the  plaintiff  intended  to  set  up  a  targe  demand 
against  the  estate,  which  would  absorb  the  greater  part  of  it,  and  thus 
deprive  the  other  children  of  their  Jnst  share  ;  at  the  same  time  defam- 
ing and  calumniating  the  character  of  the  plaintiff  in  several  particnlars. 
By  these  fraudulent  means  the  defendant  prevailed  upon  the  father  to 

1  U  How.  ur.  >  U  AUn,  1»9. 
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revoke  and  caccel  the  will,  and  to  make  and  execute  a  new  one,  b; 
vbich  tlie  pUintiff  was  excluded  from  all  participatiou  Id  liis  fatbei's 
estate. 

This  ie  the  substance  of  the  case,  in  its  strongest  aspect,  as  presented 
by  the  pleadings ;  and  the  queetiou  arises  wbeUier  any  actual  damage, 
Id  contemplation  of  law,  is  shown  to  bave  been  sustained  by  the 
plaintiff? 

Fraud  without  damage,  or  damage  withont  fraud,  gives  no  canse  (^ 
action  ;  but  where  both  concur,  an  action  lies.  Damage,  in  the  sense  of 
the  law,  may  arise  out  of  injuries  to  the  person  or  la  the  property  of  the 
party  ;  aa  any  wrongful  invasiou  of  either  is  a  violation  of  hia  k^ 
rights,  which  it  is  the  object  of  the  law  to  protect.  Thus,  for  injaries 
to  his  health,  liberty  and  repatation,  or  to  his  rights  of  property,  per- 
sonal or  real,  the  law  has  furnished  the  appropriate  remedies.  The 
former  are  violations  of  the  absolute  rights  of  Uie  person,  from  whicb 
damt^  results  as  a  legal  consequence.  As  to  the  latter,  the  party 
aggrieved  must  uot  only  establish  that  the  alleged  tort  or  trespass  hu 
been  committed,  but  must  aver  and  prove  his  right  or  interest  in  tlie 
property  or  thing  affect«d,  before  he  can  be  deemed  to  have  suBtained 
damages  for  which  an  action  will  lie. 

Now,  testing  the  plaintiff's  declaration  by  these  principles,  has  he 
made  out  a  case  trota  which  it  can  be  said  that  damage  has  resulted  to 
him?  I  think  not.  In  respect  to  the  farm  devised  to  hlra  by  the  first 
will,  he  fails  to  show  that  he  had  any  such  interest  in  it  aa  the  law  will 
recognize.  The  only  foundation  of  his  claim  rests  upon  the  mere 
unexecuted  intention  of  his  father  to  make  a  gift  of  the  property ;  and 
this  cannot  be  said  to  have  conferred  a  right  of  any  kind.  To  bold 
otherwise,  and  sanction  the  doctrine  contended  for  by  the  plaintiff, 
would  be  next  to  saying  that  every  voluntary  courtesy  was  matter  of 
legal  obligation ;  that  private  thoughts  and  intentions,  concerning 
benevolent  or  charitable  distributions  of  property,  might  be  seized  upon 
as  the  foundation  of  a  right  which  the  law  would  deal  with  and  protect. 

I  have  not  overlooked  the  cases  referred  to  on  the  argnment,  of 
actions  of  slander,  where  epecial  damage  must  be  shown  in  order  to 
make  the  words  actionable ;  and  where  the  deprivation  of  any  present 
Bubstantial  advantage,  even  though  gratuitous,  such  as  the  loss  of  cus- 
tomers, of  a  permanent  home  at  a  friend's,  or  advancement  in  life,  and 
such  like,  if  the  immediate  and  direct  consequence  of  the  words,  will 
sustain  the  action.'  If  this  description  of  special  damage  is  to  Ite  re- 
garded as  the  gist  and  foundation  of  the  action,  I  rather  think  the  prin- 
ciple should  be  regarded  as  peculiar  to  that  species  of  injury.  I  am  not 
aware  of  any  class  of  remedies  given  for  a  violation  of  the  rights  of 
property,  where  so  remote  and  contingent  a  dam^e  has  been  allowed 
OS  a  substantial  ground  of  action. 

But  the  law  applicable  to  the  cases  referred  to  proceeds  upon  tbe 

1  1  Slarkicr  OD  SUnder.  15B  to  188,  Ed.  of  1S4S. 
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{fround  that  the  plaintiff,  by  tLe  wroDgfVil  act  complained  of,  has  been 
4leprived  of  the  present,  actual  enjoymeot  of  some  pecuniary  advantage. 
No  such  damage  can  be  pretended  here.  At  best,  the  contemplated 
gift  was  not  to  be  realized  till  after  the  death  of  the  testator,  which 
might  not  happen  until  after  the  death  of  the  plaintiff;  or  the  testator 
might  change  his  mind,  or  lose  his  property. 

In  short,  the  plaintiff  had  no  interest  In  the  property  of  which  he 
«ayB  he  has  been  deprived  by  the  fraudulent  interference  of  the  defend- 
ant, beyond  a  mere  naked  possibility ;  an  interest  which  might  indeed 
influence  his  hopes  and  expectations,  but  which  is  altogether  too 
shadowy  and  evanescent  to  be  dealt  with  by  courts  of  law. 

I  am  of  optmon  that  the  defendant  is  entitled  to  Judgment 

Ordered  accordmffiy. 


HENRY  H.   LEWIS  v.   WM.   L.   CORBIN. 

190T.     19E  MaaadmtetU,  590.1 

Action  of  toht. 

Demurrer  to  declaration. 

B.  Q.  Allen,  for  defendant. 

W.  H.  Garland,  for  plaintiff. 

KNowi.Toif,  C.  J.  This  is  an  action  of  tort  in  which  the  defendant 
18  charged  with  having  deprived  the  plaintiff  of  a  legacy,  through  his 
fraud  in  inducing  a  testatrix  to  execute  the  codicil  by  which  the  legacy 
purported  to  be  given  with  only  one  witness,  whereby  the  codicil  was 
rendered  invalid.  The  legatee  named  in  the  codicil  was  the  plaintifFs 
father,  who  had  deceased  before  the  codicil  waa  made,  although  neither 
the  testatrix  nor  the  defendant  then  knew  of  his  death. 

One  question  is  whether  this  legacy,  which  would  be  void  at  com- 
mon law  (see  Maybank  v.  Brooks,  1  Brown  Ch.  76  ;  Dildine  v.  Dildine, 
32  N.  J.  Eq  78,  80;  Moss  v.  Helsley,  60  Tex.  426,  436),  is  within  the 
R.  L.  chap,  135,  sec.  21,  which  provides  that  when  a  devise  or  legacy 
ia  made  to  a  child  or  other  relation  of  the  testator  who  dies  before  the 
testator,  leaving  issue  surviving  the  testator,  such  issne  shall  take  the 
gift  unless  the  will  requires  a  different  disposition  of  it 

We  are  of  opinion  that  the  pniposeof  the  Legislature  is  best  accom- 
plished by  holding  the  statute  applicable  to  devisi-s  and  legacies  given 
to  relations  who  died  before  the  making  of  the  will,  as  well  as  legacies 
and  devises  to  those  who  died  after  tne  making  of  the  will. 

The  defendant  contends  that  thf  plaintiff's  declaration  fails  to  aver 

<Iamage  suffered  by  him  on  account  of  the  defendant's  misconduct.  It 

is  true,  as  he  argues,  that  in  oider  to  create  a  liability  of  this  kind, 

1  [  BUUmmit,  ud  part  of  oploion,  omittad.  —  Ed.] 


.y  Google 


722  LGWta  v.  cORBiN.  [chap.  n. 

there  must  be,  not  only  a  wrong  inflioted  by  the  defendant,  but  damtge  to 
the  plaintiff  resulting  directly  therefrom.  Lamb  v.  Stone,  11  FicL52T, 
634,  S35 ;  Wellington  t>.  Small,  3  Cush.  145, 149 ;  Bradley  v.  Fuller,  IIS 
Hasa.  239, 241.  See  also  Jenks  v.  Hoag,  179  HasE.  583, 585 ;  Freeman  e. 
Tenner,  120  Mass.  424,  426,  427;  Adler  v.  FenUin,24  How.  408, 41& 

In  this  ease  the  averments  are,  in  substance,  that  the  defendant  iru 
the  executor  and  residuary  legatee  named  in  a  will  of  one  Jane  V. 
Corbin,  and  that  she  formed  a  purpose  to  give  a  legacy  of  95000 1» 
Henry  Q.  Lewis,  the  plaintiff's  father,  who  was  her  second  coasiOjilnt 
she  was  over  eighty  years  of  age,  and,  for  advice  and  aasislaoce  m 
matters  of  business,  was  dependent  upon  the  defendant,  who  occajntd 
a  confidential  relation  towturds  her,  that,  wrongfully  and  fraudulently 
intending  and  contriving  to  defeat  her  will  and  intention,  and  to  de- 
prive and  defraud  Henry  G.  Lewis  and  his  heirs  of  the  sum  of  S5000, 
he  advised  and  procored  the  testatrix  to  execute  a  codicil  to  her  will 
in  the  presence  of  only  one  witness,  namely,  the  defendant,  whereu 
the  law  of  Bbode  Island  required  the  execution  of  the  codicil  in  the 
presence  of  more  than  one  witness,  as  the  defendant  well  knew.  U  it 
then  averred  that  the  estate  of  the  testatrix  was  large,  and  that,  if  the 
codicil  hadnot  failed  for  want  of  due  attestation  owing  to  the  fraud  prac- 
tised by  the  defendant,  the  plaintiff  would  have  received  about  tlKKI. 

Whether  a  person  named  as  legatee  has  a  remedy,  in  a  case  like  this, 
is  a  question  which,  so  far  as  we  know,  has  never  been  decided  in  this 
Commonwealth.  See  Melanefy  ».  Morrison,  162  Mass.  473,  476.  The 
testatrix,  desiring  to  give  the  legacy  and  intendiug  to  express  hei  de- 
sire in  a- way  that  would  be  effectual  after  her  death,  unless  in  the 
meantime  she  should  change  ber  purpose,  was  fraudulently  induced  to 
express  it  ineffectually,  when  she  supposed  that  she  had  made  a  legal 
and  valid  codicils  Plainly  such  fraudulent  conduct  was  a  wrong  upon 
the  plaintiff  as  well  as  upon  the  testatrix.  The  question  in  the  case  is 
whether  the  plaintiff  has  averred  sufQcient  facts  to  show  that  damage 
resulted  to  him  directly  as  a  consequence  of  the  wrong.  The  defend- 
ant relies  strongly  upon  Hntehins  v.  Hutchins,  7  Hill,  104^  decided  by 
the  Supreme  Court  of  Kew  York.  The  declaration  in  that  case  charged 
that  the  plaintiff's  father  had  made  a  will  devising  a  farm  to  the  pl^- 
tiff,  and  that  the  defendante,  who  were  interested  in  the  testators 
estate,  he  being  a  feeble  man,  advanced  in  years,  and  incapable  of 
transacting  business,  fraudulently  induced  him  to  make  another  will 
in  which  the  devise  to  the  plaintiff  was  omitted.  The  case  was  heard 
on  a  demurrer.  The  court  said,  "  Fraud  without  damage,  or  damage 
without  fraud  gives  no  cause  of  action ;  but  where  both  concni,  an 
action  lies.  .  .  .  The  only  foundation  of  his  claim  rests  upon  the  mere 
unexecuted  intention  of  his  father  to  make  a  gift  of  the  property,  and 
this  cannot  be  said  to  have  conferred  a  right  of  any  kind.  To  bdd 
otherwise  and  sanction  the  doctrine  contonded  for  1^  the  plaintiS 
would  be  next  to  saying  that  every  voluntary  courtesy  was  matter  of 
l^al  obligation,  and  that  private  thoughts  and  intentionB  conoeming 
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benevolent  or  charitable  diBtribations  of  property  might  he  seized  npon 
u  the  fonndation  of  a  right  which  the  lav  wonld  deal  with  and  pro< 
tect  .  .  .  But  the  law  applicable  to  the  oases  referred  to  proceeds  upon 
the  ground  that  the  plaintiff,  by  the  wrongful  act  complained  of,  has 
been  deprived  of  the  present  actual  enjoyment  of  some  pecuniary  ad- 
vantage. No  snoh  damage  can  be  pretended  here.  At  best  the  con- 
templated gift  was  not  to  be  received  until  after  the  death  of  the 
plaintiff,  or  the  testator  might  change  his  mind,  or  lose  his  property." 
This  case  has  been  cited  with  approval  in  this  Commonwealth  and 
elsewhere.  Randall  v.  Hazeltou,  12  Allen,  412,  416 ;  Zlmmons  v.  Al- 
Tord,  177  Mass.  466,  iTl ;  Adler  v.  Fenton,  24  How.  408, 410.  We  have 
been  referred  to  no  other  decision  upon  similar  facts,  and  we  have 
found  no  other.  It  seems  pretty  plain  tint,  if  a  suit  were  broi^ht  in  the 
lifetime  of  the  testator,  immediately  after  the  practice  of  the  fraud,  no 
substantial  damage  could  be  recovered.  Very  likely  the  oourt  was  right 
in  deciding  that  no  action  could  be  maintained.  The  plaintifTs  relation 
to  the  subject  to  which  the  fraud  was  directed  was  not  close  enough 
to  cause  him  pecuniary  loss,  apart  from  the  happening  of  subsequent 
events.  Even  if  there  were  no  fraud  the  legacy  might  never  take 
effect.  The  testator  might  lose  hia  property,  or  destroy  his  will,  or 
make  a  different  one.  But  the  fraud  put  the  plaintiff  in  a  less 
advantf^^us  position  than  he  otherwise  would  have  occupied  in 
reference  to  the  probability  of  receiving  property  under  the  will, 
and  this  change  of  position,  accomplished  by  a  fraud,  naturally 
and  probably  might  deprive  him  of  that  which,  with  fair  dealing,  he 
would  receive.  It  seems  to  us  that,  while  the  fraud  does  not  cause 
substantial  damage  apart  from  the  happening  of  subsequent  events 
which  reasonably  may  be  expected  to  happen,  if  these  do  happen,  the 
defmdant  is  chargeable  with  the  natural  conseqaences  of  his  act.  Sup- 
pose, in  the  present  case,  that  the  testatrix  did  not  change  her  purpose 
to  give  the  legacy  of  $5000  to  Henry  G.  Lewis,  and  that  for  the  rest 
of  her  life  she  desired  and  intended  Uiat  this  legacy  shonld  take  effect, 
and  thought  that  it  would  take  effect.  The  fraud  tiien  would  be  opera- 
tive up  to  the  time  of  her  death,  and  would  accomplish  the  result 
intended  hy  its  author,  by  depriving  the  legatee  of  that  which  other- 
wise he  would  have  received.  It  is  averred  that  the  testatrix  left  an 
estate  sufficient  to  pay  all  or  nearly  all  of  this  legacy,  with  the  others. 
If  the  facts  supposed  above  are  proved,  does  it  not  follow  that  the 
fraud  directly  and  proximately  caused  the  plaintiff's  loss  of  his  legacy  ? 
The  defendant  cannot  complain  that  these  supposed  facts  followed  as 
conditions  ooneurring  with  bis  fraud  to  cause  the  damage.  His  fraud 
was  planned  in  reference  to  the  probability  that  these  events  wonld 
follow.  In  Hatchina  v.  Hutohins,  tupra,  there  was  no  averment  to 
show  that  the  fraud  was  operative  up  to  the  time  when  the  title  to  the 
property  was  changed  by  the  death  of  the  testator.  The  court  treated  the 
ease  as  if  the  testator  might  have  changed  his  pnrpose  as  to  the  dispo- 
sition of  his  estate,  for  reasons  of  his  own  independently  of  tha  fraud. 
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Wbile  the  deolaratioii  in  the  present  case  declares  a  result  whtcb 
tnigbt  justify  an  inference  that  the  Iobs  was  caused  by  the  frandalone, 
the  averment  seems  hardly  more  than  a  statement  of  a  concIusitHi  of 
law  from  the  facts  given  previously.  Upon  demurrer  we  think  the 
pleading  is  defective  in  not  averring  facts  which  exclude  the  possilnlity 
that  the  testatrix  changed  her  purpose  in  regard  to  this  legacy,  and 
which  show  that  the  fraud  continued  operative  to  the  time  of  her  death, 
and  thus  cansed  the  loss  to  the  plaintifE. 

We  think  the  Charge  of  fraud  is  a  sufficient  statement  of  an  action- 
able wrong.  It  charges  much  more  than  an  expression  of  opinion  by 
which  the  testatrix  was  misled.  The  defendant  is  accused  of  lutTing 
dealt  with  a  matter  of  fact,  and  with  having  fraudulently  procured  the 
making  of  the  codicil  without  sufficient  attestation  of  it. 

We  infer  from  the  record  that  the  testatrix  was  domiciled  in  Hassa- 
chosetts^and  that  the  construction  of  the  will  is  governed  by  the  law 
of  this  State.  Welch  v.  Adams,  152  Mass.  74,  79 ;  Sewall  t>.  Wilmei, 
132  Mass.  131,  136.  Demurrer  nutaiittd. 


HERMAN  BICE  ajtd  Othebs  v.  WILBTTE  J.   MANLEY. 

In  the  Coubt  of  Appsals,  Xew  Yobs,  1876. 
IJt^orUd  ia  S6  Ntia  Tort  S^orti,  BS.] 

Affbal  from  order  of  the  General  Term  of  the  Supreme  Court  in  the 
fourth  judicial  department,  reversing  a  judgment  in  favor  of  plaintifis, 
entered  upon  the  report  of  a  referee.     (Reported  below,  2  Hun,  492.) 
WUkea  Angel,  for  the  appellants. 

J.  S.  Jewell,  for  the  respondent.* 

Eabl,  J.  The  plaintiffs  had  made  an  t^reement  with  one  Stebbini 
to  ptuchase  from  him  a  large  quantity  of  cheese,  to  be  delivered  at  a 
future  day,  at  Cattaraugus  station,  Cattaraugus  County.  There  had  been 
no  compliance  with  the  Statute  of  Frauds  so  as  to  make  the  agreement 
binding  upon  either  party,  but  both  parties  would  have  performed  it 
but  for  the  fraud  of  the  defendant.  The  defendant  knowing  of  the  agree- 
ment, for  the  fraudulent  purpose  of  defeating  its  performance  bySteb- 
bins,  of  depriving  the  plaintiffs  of  the  benefit  thereof,  and  of  himself  A- 
taining  the  cheese,  caused  a  telegraphic  dispatch  to  be  sent  to  StebUns, 
signed  by  the  name  of  E.  Bice,  which  he  meant  Stebbins  shoold  uIlde^ 
stand  to  be  the  name  of  one  of  the  plaintiffs,  to  the  effect  that  he  could 
sell  the  cheese  and  plaintiffs  did  not  care  for  it.  He  took  the  dispatch 
from  the  telegraph  office  and  carried  it  to  Stebbins,  and  by  this  fraud 
induced  Stebbins  to  sell  and  deliver  the  cheese  to  him  before  the  da; 
of  delivery  to  the  plaintiffs  arrived.  The  referee  held  that  defendant 
was  liable  to  the  plaintiffs  for  the  damages  sustained  hy  them  in  con- 
sequence of  this  fraud ;  but  the  General  Term  reversed  the  judgment, 
holding,  upon  the  authority  of  the  case  of  Dung  v.  Parker,*  that  the 
1  Hm  arpunraU  «t  ooniuel  m  omHItd.  — Bn.  *  H  K.  T.  (H. 
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ptaintiffs  ooald  recover  no  damage,  because  the  agreement  for  the  sale 
of  the  cheese  to  the  plaistiffB,  by  Stebbins,  was  void  by  the  Statute  of 
Frauds. 

It  was  said  by  Coke,  J.  (in  8  Bnht  95),  that  "fraud  without  dam- 
i^e,  or  damage  without  fraud,  gives  no  cause  of  action ;  but  when  these 
two  concur  an  action  lies."  Thfa  language  has  been  frequently  qooted 
with  approval  by  Judges  and  text  writers,  and  the  mle  as  thus  laid 
down  is  generally  applicable  to  the  maltifarioae  forms  of  fraud  which 
come  before  the  courts.  Fraud  and  falsehood  are  ntala  in  $e,  and 
wrongful  in  the  eye  of  the  law,  bo  that  if  damage  results  therefrom 
there  ia  the  damage  and  wrong  necessary  to  create  a  cause  of  action. 
Ad.  on  Law  of  Torts,  25.  In  2  Hilliard  on  Torts,  75,  the  learned 
author  lays  down  the  rule  as  f  Itows :  "  In  order  to  maintain  an  action 
for  fraud,  It  is  sufficient  to  show  that  the  defendant  knowingly  uttered 
a  falsehood  with  the  design  deprive  the  plaintiff  of  a  benefit  and 
acquire  it  to  himself;"  and  it  most  also  be  added  that  plaintiff  was 
deceived  and  damaged. 

What  dlfTerence  can  it  make  that  plaintiffs  could  not  enforce  their 
agreement  against  Stebbins?  The  referee  found  that  Stebbins  would 
have  performed  the  agreement  and  that  plaindffa  would  have  had  the 
benefit  of  it  but  for  the  fraud  of  the  defendant.  How,  then,  can  it  be 
said  that  plaintiffs  were  not  damaged ;  that  there  was  not  both  fraud 
and  damage,  so  as  to  satisfy  the  rule  above  laid  down?  Plamtifls' 
actual  damage  is  certainly  as  great  as  it  would  have  been  if  Stebbins 
had  been  obliged  to  perform  his  contract  of  sale,  and  greater,  for  the 
reason  that  they  cannot  indemnify  themselves  for  their  loss  by  a  suit 
against  Stebbins  to  recover  damages  for  a  breach  of  the  contract.  Sup> 
pose  a  testator  designed  to  give  A  a  legacy,  and  was  prevented  from  doing 
it  solely  by  the  fraud  of  B ;  In  such  case,  while  A  has  no  right  to  the 
legacy  which  he  can  enforce  against  the  estate  of  the  testator,  yet  both 
law  and  equity  will  fhrnisb  him  appropriate  relief  against  B,  depending 
npon  the  facts  of  the  case.  Kerr  on  Frauds,  274,  and  cases  dted; 
^icon  Ab.,  Frand,  B.  Suppose  A  made  a  parol  contract  with  B  for 
the  pnrcbase  of  land,  and  B  is  ready  and  willing  to  convey,  but  Is  pre- 
vented  from  so  doing  by  the  fraudulent  representatiiHis  of  C  as  to  A, 
by  which  B  Is  deceived  and  Induced  to  convey  to  C ;  in  such  case, 
ahhoogh  A  conld  not  have  compelled  B  to  give  him  the  conveyance.  It 
would  be  a  reproach  to  the  law  to  hold  that  C  would  not  be  liable  to  A 
for  the  damage  caused  by  the  fraud. 

The  case  of  Benton  v.  Pratt '  is  qnlte  in  point,  and  Is  conceded  by 
the  learned  Judge  who  wrote  the  opinion  of  the  General  Term  to  be  a 
controlling  authority  tor  the  malntenaDoe  of  this  action  if  not  overruled. 

In  that  case  Seagraves  &  Wilson,  of  Allentown,  Penn.,  had  made  a 
contract  with  the  plaintiffs  to  purchase  of  him,  to  be  delivered  at  a 
thtore  day,  twenty  bogs,  nothing  baviug  befen  done  to  make  the  con- 

1  2  Wend.  SSt>. 
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tract  binding  withio  the  Statute  of  Frauds.  While  the  plaintiff  wu 
driviag  his  hogs  and  thus  preparing  to  perform  hia  contract,  the 
defendants,  knowing  the  facta,  drove  their  hogs  to  Allentovn,  utd 
fraudulently  represented  that  plaintiff  did  not  intend  to  deliver  his 
hogs  \a  SeagraveB  &  Wilson,  and  thus  induced  them  to  buy  their  hogs; 
and  when  pUuntiff  arrived  with  his  hogs,  Seagraves  &  Wilson  refused 
to  take  them  solely  because  they  had  a  full  supply.  That  was  a  case 
where  the  plaintiff  could  not  have  enforced  his  contract  against  Sea- 
graves  &  Wilson,  and  yet  the  court  held  that  he  could  maintain  an 
action  of  fraud  against  the  defendants  for  dami^es  sustained  on  ac- 
count of  the  ^aud.  Judge  Sutherland  said :  "  There  is  the  assertion 
OD  the  part  of  the  defendant  of  an  onqualified  falsehood,  wiUi  a  fraado* 
lent  intent  as  to  a  present  or  existing  fact,  and  a  direct,  positive,  and 
material  Injury  resulting  therefhim  to  the  plaintiff.  This  is  sufflcient 
to  sustain  tiie  action."  He  also  said :  "  It  is  not  material  whether  the 
contract  of  the  plaintiff  with  Seagraves  &  Wilson  was  binding  upon  them 
or  not ;  the  evidence  established  beyond  all  question  that  they  would 
have  fulfilled  it  but  for  the  folae  and  fi-andnlent  representations  of  the 
defendants." 

In  Snow  «.  Jndson,'  it  was  held  that  falae  statements  made  by  an 
individual  in  regard  to  articles  manufactured  by  others,  for  the  purpose 
of  preventing  sales  by  them  of  such  articles,  which  do  in  fact  prevent 
such  sales  and  injure  the  mimufacturers  in  their  bnsioess,  constituted  a 
cause  of  action.  It  has  been  held  in  many  cases  that  a  false  repre- 
sentation, made  with  intent  to  injure  (me,  and  in  relying  on  which  he 
is  injured,  is  a  good  cause  of  action,  although  no  benefit  accrues  to  the 
party  making  it,  from  the  falsehood.  Pasley  v.  Freeman,*  White  v. 
Merritt.*  In  the  latter  case  it  is  said  that  the  action  will  lie  whenever 
there  has  been  the  assertion  of  a  falsehood  with  a  premeditated  design, 
as  to  a  fact,  when  a  direct  and  positive  injury  arises  from  such  asser- 
tions ;  and  Benton  v.  Pratt  is  cited  as  authority.  In  Green  v.  Button,* 
the  plaintiff  had  made  a  contract  for  the  purchase  of  spruce  battens  tot 
£11;  upon  the  case,  as  presented  to  the  oourt,  the  battens  had  not 
been  delivered  or  paid  for.  The  defendant,  who  had  loaned  the  plain- 
tiff the  money  to  pay  for  the  battens,  went  to  tiie  sellers  and  falsely 
and  fraudulently  represented,  among  other  things,  that  he  had  a  lien 
00  the  battens,  and  ordered  and  directed  them  not  to  deliver  them. 
The  sellers,  being  deceived  by  the  representations,  were  induced  not  to 
deliver  the  battens,  and  the  plaintiff  suffered  damage ;  and  it  was  held 
that  an  action  for  the  fraud  could  be  maintained,  although  the  sellers 
were  under  no  obligation  to  deliver  the  battens. 

The  mere  forms  adopted  for  the  perpetration  of  frauds  are  of  litfie 
importance ;  it  matters  not  whether  the  false  representations  he  made 
to  the  party  injured  or  to  a  thud  party,  whose  conduct  is  thus  influeueed 
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to  prodace  tbe  injury,  or  whether  It  be  direct  or  Indirect  in  its  cod> 
Beqaences.  Schemes  of  ftand  may  be  bo  cunningly  devised  as  to  elnde 
tbe  eye  of  Jastice,  bnt  they  most  aot  escape  condemnation  and  repara- 
tion wheD  discovered. 

The  cose  of  Dung  v.  Parker  is  not  in  conflict  with  these  viewa,  and 
it  was  not  there  intended  to  overrule  the  case  of  Benton  v.  Pratt  Id 
tliat  case  the  defendant  falsely  represented  that  he  had  authority  to 
lease,  as  agent  for  another,  certain  premises,  and  as  snch  agent  be  con- 
tracted by  parol  to  lease  the  premises  to  the  plaintiff  for  the  term 
of  two  years ;  in  consequence  of  which  plaintiff  incurred  expense  to 
procure  fixtures  to  fit  np  the  premises.  It  was  held  that  the  plaintiff 
could  not  recover.  In  that  case  the  parol  lease  was  void  under  the 
Statute  of  Frauds,  and  if  the  defendant  had  possessed  full  authority  to 
lease  the  premises,  or  if  tbe  contract  hod  been  made  directly  with  the 
owner  of  the  premises,  it  would  have  beeu  without  legal  force  or  valid- 
ity ;  and  it  was  upon  this  ground  that  plaintiff  was  defeated.  The  rale 
was  lud  down,  "  that  an  agent,  who  falsely  represents  his  authority  to 
make  a  contract  on  behalf  of  another,  is  not  liable  in  contract  or  tort^ 
nnless  the  principal  would  hare  been  bound  by  the  contract  made  if 
the  I^^nt  had  snch  authority."  There  was  no  proof  that  plaintiff  could 
have  procured  a  valid  lease.  But  if  it  had  been  shown  Uiat  the  owner 
had  agreed  to  give  the  lease  and  was  willing  to  do  so,  and  was  pre- 
vented by  tiie  fk^ud  of  the  defendant,  a  case  would  have  been  presented 
like  this,  and  a  different  result  would  have  been  reached. 

Tbe  order  of  tbe  general  term  must  be  reversed,  and  Judgment  upon 
report  of  referee  affirmed,  with  costs. 

All  concur.  Order  reverted,  and  judgment  accordingly.^ 


WILLIAM  P.  HUGHES  v.  JAMES  McDONOUGH. 

SuFBxm  CODBT   OF  Jddicatdbb,  New  Jkbset,  Xovshbek,  1881. 

[BtporUd  in  43  Nta  Jtney  Reporta,  159.] 

On  writ  of  error. 

The  substance  of  the  declaration  was,  that  the  plaintiff  was  a  black- 
smith and  borseshoer  by  trade,  of  good  character,  Ac. ;  that  be  bad 
obtained  the  patronage  of  one  Peter  Van  Riper,  and  tbat  on  a  certalti 
occasion  he  shod  a  certain  mare  of  the  said  Van  Bip>er  in  a  good  and 
workmanlike  manner ;  that  the  defendant,  maliciously  intending  to  In- 
jure the  plaintiff  in  his  said  trade,  &c.,  "  did  wilflilly  and  maliciously 
mutilate,  impair  and  destroy  the  work  done  and  performed  by  the  said 
plaintiff  apon  the  mare  of  ihe  said  Van  Riper,  without  the  knowledge 

'  >  Benton  «.  Pntt,  2  Wend.  S8K;  BJch  v.  K.  T.  Co.,  87  K.  T.  S82,  898;  H.  7.  Ca 
*.  CU-pata,  lie  N.  T.  288,  291  Aceard.  —Ed. 
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of  the  said  Yan  Riper,  by  loosing  k  shoe  wliich  wu  recently  put  on  by 
the  said  plaintiff,  bo  that  if  the  mare  was  driven,  the  shoe  would  come 
off  easily,  and  thus  make  it  appear  that  the  said  plaintiff  was  an  aaskil- 
ftil  and  careless  horaeshoer  and  blacksmith,  and  that  the  said  muewas 
not  shod  ID  a  good  and  workmanlike  manner,  and  thna  deprive  Ihe  said 
plaintiff  of  the  patronage  and  custom  of  the  said  Van  Biper." 

The  second  count  charges  the  defendant  with  driving  a  nail  In  the 
foot  of  the  horse  of  Van  Biper,  after  it  had  been  shod  by  the  plaindfl^ 
with  the  same  design  as  epecifled  in  the  flist  connt. 

The  special  damage  laid  was  the  Jobs  of  Van  EUper  as  a  costomer. 

Argued  at  June  term,  1881,  before  Beasley,  Chief  Justice,  and  Jnaticea 
Scudder,  Knapp  and  Reed. 

For  the  plaintiff  in  error,  W.  B.  Ouild,  Jr. 

For  the  defendant,  3.  Kalisch. 

The  opinion  of  the  coort  was  delivered  by 

Bkaslbt,  C  J.  The  single  exception  taken  to  this  record  is,  that 
the  wrongful  act  alleged  to  have  been  done  by  the  defendant  does  not 
appear  to  have  been  so  closely  connected  with  the  damages  resultitig 
to  the  plaintiff  as  to  constitute  an  actionable  tort  The  contention  was, 
that  the  wrong  was  done  to  Van  Biper ;  that  it  was  his  horse  whose 
shoe  was  loosened,  and  whose  foot  was  pricked,  and  that  the  immediate 
injury  and  damage  were  to  him,  and  that,  conseqaently,  the  damages 
of  the  plaintiff  were  too  remote  to  be  made  the  basis  of  a  legal  claim. 

Bat  this  contention  involTes  a  misapplication  of  the  legal  principle, 
and  cannot  be  sustained.  The  illegal  act  of  the  defendant  had  a  close 
cansal  connection  with  the  hurt  done  to  the  plaintiff,  and  sach  hurt  was 
the  natural  and  almost  direct  product  of  such  cause.  Such  barmfld 
result  was  sure  to  follow,  in  the  usual  course  of  things,  &om  the  spetn- 
fled  malfeasance.  The  defendant  is  conclusiyely  t^i^able  with  the 
knowledge  of  this  injurious  effect  of  his  conduct,  for  such  effect  was 
almost  certain  to  follow  from  such  conduct,  without  the  oocnrrence  of 
any  extraordinary  event,  or  the  help  of  any  extraneous  cause.  The 
act  had  a  twofold  injurious  aspect:  it  was  calculated  to  injure  botih 
Van  Biper  and  the  plaintiff;  and  as  each  was  directly  damnified,  I  cac 
perceive  no  reason  why  each  could  not  repair  his  losses  by  an  action. 

The  facta  here  involved  do  not,  with  respect  to  their  1^^  signi- 
flcauce,  resemble  the  Juncture  that  gave  rise  to  the  doctrine  eetablistied 
in  the  case  of  Vicars  v.  Wiloocke.'  In  that  instance  the  action  was  for 
a  slander  that  required  the  existence  of  special  damage  as  one  of  its 
necessary  constituents,  and  it  was  decided  that  such  oonstitnent  was 
not  shown  by  proof  of  the  fact  that  as  a  result  of  the  defamation  the 
plaintiff  hod  been  dischu^^  fVom  his  service  by  his  employer  liefbre 
the  end  of  the  term  for  which  he  had  contracted.  The  ground  of  this 
decision  was  that  this  discharge  of  the  plMntiff  from  his  employment 
was  illegal,  and  was  the  act  of  a  third  party,  for  which  the  t^fendaat 
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was  not  reeponsible,  And  that,  aa  the  wrong  of  the  sUnder  became 
detrimental  only  by  reason  of  an  independent  wroDgfki]  act  of  another, 
the  injury  was  to  be  imputed  to  the  last  wrong,  and  not  to  that  which 
was  farther  distant  one  remove.  In  his  elacidation  of  the  law  in  this 
case,  Lord  Ellenborough  says,  alluding  to  the  discharge  of  the  plaintiff 
from  bis  employment,  that  it  "  was  a  mere  wrongflil  act  of  the  master, 
for  which  the  defendant  was  no  more  answerable,  than  if,  in  con- 
sequence of  the  .words,  other  persons  bad  afterwards  assembled  and 
aeized  the  plainUff  and  thrown  him  into  a  horae-pond  by  way  of  punish- 
ment for  his  supposed  transgression."  The  class  of  cases  to  which  this 
authority  belongs,  rests  upon  the  principle  that  a  man  is  responsible 
only  for  tbe  natural  consequences  of  his  own  misdeeds,  and  that  he  is 
not  answerable  for  detriments  that  ensue  from  the  misdeeds  of  others. 
But  this  doctrine,  it  is  to  be  remembered,  does  not  exclude  responsibility 
wbcn  the  damage  results  to  the  party  injured  through  tbe  intervention 
of  the  legal  and  innooent  acts  of  third  parties ;  for,  in  such  Instances, 
damage  is  regarded  as  occasioned  by  tbe  wrongful  cause,  and  not  at 
all  by  those  which  are  not  wrongful.  Where  the  effect  was  reasonably 
to  have  been  foreseen,  and  where,  in  the  usnal  course  of  events,  it  was 
likely  to  follow  from  tbe  cause,  the  person  pntting  such  cause  in  motion 
will  be  responsible,  even  though  there  may  have  been  many  concurring 
events  or  agencies  between-  such  cause  and  iXa  consequences.  This 
principle  is  stated,  and  is  illustrated  by  a  reference  to  a  multitude  of 
decisions  in  Cooley  on  Torts,  70,  et  aeq.  .  .  .' 

The  principles  Uins  propounded  must  have  a  controlling  effect  in  the 
decision  of  the  question  now  before  this  court,  as  they  decisively  show 
that  the  damage  of  which  the  plaintiff  complained  was  not,  in  a  legal 
sense,  remote  from  the  wrongfhl  act.  What,  in  point  of  substance,  was 
done  by  the  defendant,  was  this :  he  defamed,  by  the  medium  of  a 
fraudulent  device,  the  plaintiff  In  his  trade,  and  by  means  of  which 
defamation,  the  latter  sustained  special  detriment.  If  this  defamation 
had  been  accomplished  by  word  spoken  or  written,  or  by  signs  or  pic- 
tures, it  is  plain  the  wrong  could  have  been  remedied,  in  the  usual 
form,  by  an  action  on  the  case  for  the  slander ;  and,  plainly,  no  reason 
exists  why  tbe  law  should  not  afford  a  similar  redress  when  the  same 
injnry  has  been  inflicted  by  disreputable  craft.  It  is  admitted  npon  tbe 
record  that  the  plaintiff  has  sustained  a  loss  by  the  fraudulent  mis- 
conduct of  the  defendant ;  that  such  loss  was  not  only  likely,  in  thd 
natnral  order  of  eventa,  to  proceed  from  snch  misconduct,  but  that 
it  was  the  design  of  the  defendant  to  produce  snch  result  by  his  act. 
Under  such  circumstances  it  would  be  strange  indeed  if  the  party  thus 
wronged  oonld  not  obtain  indemnification  by  an  appeal  to  the  Juditaal 
tribonala. 

<  Tha  Ituned  judge  hara  disooned  HcDtmald  v.  Bnelliog,  U  All.  990,  ud  BJgby  r. 
Hflwitt,  5  Ez.  243,  and  cited  3  Fan.  Cent  itt;  Dizon  v.  Fftwcoa,  SO  L.  J.  Q.  B.  187; 
TaTleton  v.  McOawley,  Paake,  270;  Ball  and  llidland  Co.,  10  0.  B.  N.  S.  S07;  Eeeblav. 
HiekwinglU,  11  bM,  S7«,  m.  — Bd. 
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EVANS  V.  WALTON. 
In  TBE  ComON  Fleas,  Jcub  11,  1867. 

[Seporled  in  Laie  BtpurU,  B  Comi»iM  Pleat,  615.] 

The  first  couot  of  the  declaration  stated  that  Logisa  Evans  wu  and 
still  ia  the  servant  of  the  pl«ntiff  iu  hia  business  of  a  publican  and  tIo 
tualler ;  and  that  the  defeodaot,  well  knowing  the  same,  wroogfullj 
enticed  and  procured  the  aaid  Louisa  Evans  unlawfully  and  without 
the  consent  and  against  the  will  of  the  plaintiff,  her  said  master,  to 
depart  ttom  the  service  of  the  plaintiff;  whereby  the  plaintiff  had  lost 
the  service  of  the  said  Louisa  Evans  in  his  said  business. 

Pleas :  Not  guilty ;  and  that  Loaisa  Evans  was  not  the  servant  of  the 
plaintiff,  as  alleged.    Issue  thereon. 

The  cause  was  tried  before  Rgott,  B.,  at  the  last  Spring  Assizes  at 
Oxford.  The  plaintiff  was  a  licensed  victualler  in  Binningham,  and 
was  assisted  in  bis  business  by  his  daughter  Louisa,  a  girl  about  oine- 
teen  years  of  age,  who  served  in  the  bar  and  kept  the  accounts.  Od 
the  lOtfa  of  November,  1866,  tbe  daughter,  with  her  mother's  pe> 
mission,  which  was  procured  by  means  of  a  fabricated  tett«r  purporting 
to  be  an  invitation  to  her  to  spepd  a  few  days  wiUi  a  fKend  at  Manches- 
ter, left  the  plaintiflTs  house  and  went  to  a  lodging-house  in  tbe  nei^ 
borhood  of  Birmingham,  where  she  cohabited  with  the  defendant,  tX 
whose  dictation  the  above-mentioned  letter  had  been  written.  On  the 
I9th  of  November  the  daughter  returned  home,  and  resumed  her 
duties  for  a  short  time,  but  ultimately  left  her  home  again,  and  on  tbe 
9th  of  February  was  again  found  cohabiting  with  ihB  defendant  at  Hm 
same  lodging-house. 

On  tbe  part  of  the  defendant  it  was  submitted  that,  in  order  to  sus- 
tain the  action,  in  the  absence  of  an  allegation  that  the  defendant  had 
debauched  the  plaintiff's  daughter,  it  was  necessary  to  show  a  bindiog 
contract  of  service. 

The  learned  Baron,  aft«r  consulting  Blackburn,  J.,  intimated  aa 
opinion  that  the  action  would  lie  npon  the  declaration  as  framed ;  bat 
he  reserved  to  the  defendant  leave  to  move  to  enter  a  nonsuit  if  the 
court  should  be  of  opinion  that  in  point  of  law  the  action  was  not 
maintainable,  —  the  court  to  have  power  to  draw  any  inferences  ot 
fkct,  and  to  amend  the  declaration  if  necessaiy,  according  to  tbe 
facta  proved. 

The  case  was  then  left  to  the  jnry,  who  Tetnmed  a  verdict  tai  tbe 
plaintiff,  damages  £50. 

Suddletton,  Q.  C,  in  Easter  term,  obtained  a  rule  nUL 

J'oweU,  Q.  C,  and  J.  0.  Oriffita  (June  11)  showed  cause,  snbnit' 
ting  that  the  action  would  lie  upon  the  declaration  as  it  stood. 

"nie  oonrt  called  on 

S.  Jamet  and  <7e{/',  in  support  of  the  Tole.    llieie  are  two  kinds  of 
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actioD  for  lose  of  seirice,  viz.,  xa  action  for  the  §edactton  and  conee> 
qoent  loss  of  service  of  a  daaghter,  and  an  action  for  enticing  away  a 
Bervaut.  In  order  to  eastain  the  first,  it  ie  not  enough  that  there  has 
been  crimiDal  tntercoaiaei  but  it  must  be  ahova  that  that  intercourse  has 
resalted  in  pregnancy  or  other  illneaa  so  aa  to  cause  a  disability  in 
the  daughter  to  perform  her  aocuetomed  duties :  Eager  v.  Grimvood ; 
Boyle  V.  Brandon ;  *  but  an  actual  contract  of  service  need  not  be 
proved.  It  ia  not  suggested  that  tiiere  is  any  sach  canee  of  action 
here.  In  Sedgwick  on  Damages  (2d  ed),  page  543,  it  is  said  that 
"although  the  defendant  be  guilty  of  the  seduction,  but  the  Jury  are 
of  opinion  that  the  child  is  not  his,  the  plaintiff  cannot  recover.  In 
other  words,  without  some  damage  to  the  plaintiff  or  master  occar 
sioned  by  the  illness  of  the  female,  and  resulting  ttom  the  illicit  inter- 
course, the  plaintiff  la  without  relief."  And  for  this  Eager  o.  Grimwood 
is  cited. 

[BoviLL,  C.  J.  Eager  r.  Grimwood  is  cited  in  Smitli's  Leading  Cases 
(6th  ed.))  Tol-  i-  P-  S60,  with  evident  disapprobatJon.] 

No  precedent  is  to  be  found  without  the  allegation  per  qw>d  «ervi- 
tivm  amitit.    The  action  for  seduction  is  an  anomalous  one. 

[WiLLEB,  J.  Upon  the  Qrst  point,  I  think  we  are  bound  by  the 
case  of  Eager  o.  Grimwood.  The  question  is,  whether  the  action 
may  not  be  maintained  for  enticing  the  girl  away  from  her  father's 
service.] 

To  austain  an  action  for  enticing  away  a  servant,  it  is  necessary  to 
show  a  valid  and  binding  contract  of  service,  which  has  been  broken 
through  the  procurement  of  the  defendant.  Actual  service  is  not 
enough.  Here,  there  was  no  contract,  express  or  implied,  for  the 
breach  of  which  the  father  could  have  sued  hia  daaghter.  All  that  the 
defendant  can  be  charged  with  having  done  is,  inciting  the  daughter  to 
do  that  which  in  the  exercise  of  her  own  tree  will  she  had  an  undoubted 
right  to  da  If  an  action  would  lie  for  this,  it  would  equally  lie  for  in* 
dacing  a  daughter  to  quit  her  father's  house  for  the  purpose  of  marry-ing 
her."  See  Fitz.  N.  B.  90  H.  In  Coz  t>.  Mnncey,*  it  was  held  by  this 
court  that  no  action  will  lie  for  enticing  away  an  apprentice,  unless  there 
be  a  valid  contract  of  apprenticeship ;  and  the  like  was  held  as  to  s 
servant  by  the  Court  of  Queen's  Bench  in  Sykes  d.  Dixon.* 

[BoviLL,  C.  J.  At  the  end  of  Lord  Denman's  Judgment,  in  Sykes  t>. 
Dixon,  there  is  a  remark  which  seems  to  be  adverse  to  your  view. 
"  Then,"  says  his  Lordship, "  it  was  argned,  on  the  authority  of  Keane 
V.  Boycott,*  that  the  ot^oction  "  (that  is,  to  the  validity  of  the  contract) 

1  IS  M.  ft  W.  788. 

■  The  Esther  eui  nuintalo  no  ution  fai  mob  «  cat*  ;  Ooodiriii  v,  ThomiNOit,  3 
Qnene,  S2S  :  JonM  r.  Tevis,  4  litt  25  ;  Harvey  v.  Moseley,  7  Gray,  47S  ;  Beard  r. 
HoUand,  BO  MiM.lSI,lU;  Wilkinion  •.  DaUlDger,  IM  IT.  C^m.  Dnlwi  tha  daoffbter 
«u  Indnetd  to  marrr  the  dtfendaat  by  tba  lattar'i  traod.  lliU«  •■  Bobtrt,  S  Boot,  48  i 
Qoodwin  •.  Tlioiiipioii,  wpra.  — Ed. 
*«C.B.H.  1.176.  *»Ad.ftB.BH;  IP.  &D.  4S3.  *8H.  Bl.  SU. 
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"  was  DOt  one  which  a  third  pcrsoa  oonld  take :  uid  th&t  might  be  bo 
in  a  case  where  the  Berrant  waa  de  facto  continaing  in  the  service ;  bat 
not  here,  where  he  had  qoitted  hia  master,  and  taken  his  chance  in 
hiring  himself  to  the  defendant."  Here  the  daughter  was  de  faeut 
conttnning  in  the  service  of  her  fother  when  the  defendant  sednced  her 
there  ^m.  J 

All  the  authorities  were  referred  to  in  Lnmley  o.  Gye,  and  amongst 
them  Blake  c.  Lanyou  ;  but  in  none  of  them  was  the  action  held  to  lie 
in  the  absence  of  a  binding  contract  of  service.' 

BoTiLL,  C.  J.  The  rule  la  this  case  was  granted  principally  on  the 
contention  of  the  defendant's  counsel  that,  in  order  to  sustain  Uie 
action,  it  was  necessary  to  show  that  there  was  a  binding  contract  of 
scrrice  between  the  father  and  the  daughter.  And  for  this  proposition 
various  text-books  were  referred  to,  and  several  cases  cit«d,  amongst 
which  was  that  of  Sykes  r.  Dixon.*  But,  when  that  case  is  looked  at,  I 
find  no  SDCh  principle  involved  in  the  decision.  Indeed,  in  each  of  die 
cases,  trom.  the  form  of  the  declaration,  it  became  necessary  to  prove 
some  contract  for  service  beyond  that  which  the  law  would  imply  from 
the  relation  of  the  parties.  No  authority  is  to  be  found  where  it  has 
been  held  that  in  an  action  for  enticing  away  the  plaintive  daogbter 
a  binding  contract  of  service  must  be  alleged  and  proved.  But  there 
are  abundant  authorities  to  show  the  contrary.  It  is  said  that  the  c&se 
of  seduction  is  anomalous  in  this  respect.  There  is,  however,  no  foun- 
dation for  that  assertion.  In  the  case  of  an  action  for  the  seduction  of 
a  daughter,  no  proof  of  service  is  necessary  beyond  the  services  implied 
from  the  .daughter's  living  in  her  father's  honse  as  a  member  of  bis 
family.  So,  in  the  case  of  an  action  for  asaaolting  the  pluntJETs  infant 
son  or  danghter,  no  evidence  of  service  is  necessary  t>eyond  that  which 
the  law  will  imply  as  between  parent  and  child.  In  Barber  e.  Dennis,* 
the  widow  of  a  waterman,  who,  as  waa  said,  by  the  usage  of  Water- 
man's Hall,  may  take  an  apprentice,  had  her  apprentice  taken  from  hei 
and  put  on  board  a  Queen's  ship,  where  he  earned  two  tickets,  whidi 
came  to  the  defendant's  hands,  and  for  which  the  mistress  brought  trorer. 
It  was  agreed  that  the  action  would  well  lie  If  the  apprentice  were  i 
legal  apprentice,  for  his  possession  wonld  be  that  of  his  master,  ind 
whatever  he  earns  shall  go  to  his  master ;  but  it  was  objected  that  the 
company  of  watermen  is  a  voluntary  society,  and  that  being  fi-eo  of  it 
does  not  make  a  roan  free  of  London,  so  that  the  custom  of  London  for 
persons  under  one  and  twenly  to  bind  themselves  apprentices  does  not 
extend  to  watermen ;  which  was  agreed  by  alL  Then  it  waa  said  tbit 
the  supposed  apprentice  here  was  no  legal  apprentioe,  if  the  indentORs 
be  not  enrolled  pursnant  to  the  5  Eliz.  o.  4,  and,  if  he  were  not  a  legal 
apprentice,  the  plaintiff  had  no  titie.  But  Holt,  C.  J.,  said  he  would 
ODderstand  him  an  ^prentice  or  servant  <&  fiteto,  and  that  would  sof- 
fioe  against  them,  being  wrong-doers.  Again,  in  Fib.  N.  B.  91 0.  it  is 
1  A  p«rt  of  tha  vgcingnt  uid  tha  ooncnrriBg  otunion  of  HovTAOua  Smit^  J.,  irith 
wbicli  Kkaubo,  J,,  (greed,  are  omitted.—  Ed. 

■  S  Ad.  &  E.  e»;  1  P.  &  D.  4U.  •  «  Hod  W;  1  Sslk.  tS. 
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laid  down  that,  "  if  a  man  onght  to  bave  t(dl  in  a  fidr,  Ac,  and  bis 
aervants  are  distarbed  in  gattkering  the  same,  he  shall  haTe  trespass 
for  assault  of  his  serrants,  aad  for  the  loss  of  their  serrioe,"  &o.  To 
this  is  appended  a  note  by  Lord  Hale :  "  Trespass  for  beating  his  ser- 
vants,/wr  guod  KToitium  amisit,  lies,  although  he  was  not  retained, 
bat  served  only  at  will  11  Hen.  IT.  foL  2,  per  Hull,  accordant.  And 
so  if  A  retains  B  to  be  his  servant,  who  departs  into  another  county  and 
serves  C,  A,  before  any  request  or  seizure,  cannot  beat  B ;  and,  if  he 
does,  C  eliali  have  trespass  s^inst  lum  (21  Hen.VL  foL  9),  and  recover 
damages,  having  r^ard  to  the  loss  of  service  (22  Ass.  76) :  and  the 
retainer  is  traversable.  H  Hen.VI.  fol.  SO."  These  aathorities,  and  the 
principle  upon  which  the  action  for  assaulting  a  servant  is  founded, 
would  seem  to  show  that  an  actual  binding  contract  is  not  necessary. 
There  is  no  allegation  in  this  declaration  of  a  hiring  for  any  definite 
time.  All  that  is  alleged  is,  that  the  girl  was  the  daughter  and  servant 
of  the  plaintiff.  It  cannot  be  doubted  ttiat  the  Jary  would  infer  &om 
the  facts  that  the  relaUon  of  master  and  servant  did  exist,  without  any 
evidence  of  a  contract  for  a  definite  Hme ;  and,  if  we  are  to  draw  infer- 
ences from  the  facts,  I  should  come  to  the  same  conclusion.  Then, 
was  that  relation  put  an  end  to  ?  The  service,  no  doubt,  was  one  which 
would  be  determinable  at  the  will  of  either  party,  as  ia  said  by  Bram- 
well,  6.,  in  Thompson  r.  Boss.^  That  this  kind  of  service  is  sufficient, 
I  should  gather  from  the  language  used  by  this  court  in  Hartley  r. 
Cnmmiugs,*  and  particularly  lh)m  the  Jndgment  of  Maale,  J.  Tliat 
was  an  action  for  seducing  workmen  from  the  service  of  the  plaintiff, 
a  glass  and  alkali  manufacturer,  and  harboring  them  after  notice.  It 
appeared  that  one  Fike  was  in  the  service  of  the  plaintiff,  and  the  de- 
fendant  induced  him  to  leave.  In  giving  judgment,  Maule,  J.,  says: 
"  The  objection  urged  on  the  part  of  the  defendant  is,  that  the  agree- 
ment  entered  into  by  Pike  with  the  plaintiff  was  one  that  gave  the 
latter  no  right  to  compel  I^e  to  serve  bim,  inasmuch  as  it  was  void 
either  for  want  of  mutuality  or  because  it  was  a  contract  to  au  unrea- 
sonable extent  operating  in  restraint  of  trade.  On  the  other  side,  it 
was  insisted,  upon  the  authority  of  Keane  d.  Boycott,*  tttat  it  is  quite 
immaterial,  for  the  purpose  of  this  action,  whether  the  (^reement  was 
void  or  not;  for  that  it  is  not  competent  to  the  defendants,  who  are 
wrong-doers,  to  take  advantage  of  its  invalidity.  In  answer  to  this,  the 
case  of  Sykes  v.  Dixon  *  was  cited  on  the  part  of  the  defendants,  where 
it  is  said  to  have  been  decided  by  the  Court  of  Queen's  Bench  that 
BDch  an  objection  may  be  set  up  by  a  third  person  not  a  party  to  the 
agreement.  It  is  nnnecessary  to  say  whether  that  case  may  not  be 
distinguished  from  the  present,  —  there  being  no  subaisUng  service 
that  was  interrupted  by  the  act  of  the  defendant,  —  becanse  I  am  of 
opinion  that  in  this  case  there  was  a  contract  between  Hartley  and 
Fike,  which  was  perfectly  valid,  notwithstanding  the  objections  that 
have  been  urged."    Whether  or  not  there  was  a  subsisting  service 

1  t  H.  &  N.  IS.  1  t  c.  a  UT. 
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seemB  to  be  the  teat.  I  think  the  jury  properly  assumecl  that  there  was 
a  subsisting  service  here.  It  is  st^d  Uiat  the  girl's  services  were  not 
lost  to  the  plaintiff  by  reason  of  the  defendant's  having  enticed  her 
away ;  for  that,  In&amQch  aa  she  afterwards  returned  to  her  father's 
house,  the  relation  of  master  and  servant  was  not  pnl  an  end  to  by  any 
act  of  the  defendant's.  I  think,  however,  there  was  a  sufficient  inter- 
ruption of  the  service  to  entitle  the  plaintiff  to  maintain  the  acdoa, 
and  that  the  rule  to  enter  a  nonsuit  should  be  dtschai^ed. 

WiLLES,  J.  I  am  of  the  same  opinion.  I  cannot  look  at  it  as  in 
anomaly  to  hold  that  the  daughter  was  the  servant  of  her  fkther  at  the 
time  the  defendant  by  his  entioement  induced  her  to  forbear  from  render- 
ing to  her  father  the  services  which  were  due  to  him  from  her.  There  is 
a  series  of  cases  in  the  books,  of  which  that  in  the  Year-Book  of  11  Heo. 
IV.  foL  2,  is  probably  the  first,  to  show  that  thia  action  is  maintainable. 
This  case  was  followed  by  a  very  remarkable  one  of  M,  22  Hen.  VI,  foL 
SO,  in  which  that  doctrine  is  fally  recognized,  and  where  service  at  will 
and  service  upon  a  retainer  are  put  upon  the  same  footing  with  re- 
gard to  an}'  complaint  of  being  wrongfiilly  deprived  of  their  fruits,  and 
it  is  pointed  out  that  the  writ  at  common  law  ran,  "  guare  un  tid  itr- 
vientem  meum  in  atrvitio  meo  exiaterUem  c^it  €t  aiduxU"  withoot 
alleging  any  contract  or  retainer.  That  runs  so  completely  with  the 
earlier  coae,  and  also  with  the  doctrine  of  Lord  Denman  in  Sjkes  r. 
Dixon,'  and  of  Maule,  J.,  in  Hartley  n.  Cumminga,*  and  also  with  the 
observations  of  Bramwell,  B.,  in  Thompson  o.  Boss,  that  I  feel  no  diffi- 
culty in  holding  that,  upon  authority,  as  well  as  in  good  sense,  the 
father  of  a  family,  in  respect  of  such  service  as  his  daughter  renders 
him  from  her  sense  of  duty  and  filial  gratitude,  stands  in  the  same  posi- 
tion as  an  ordinary  master.  If  ahe  is  in  his  service,  whether  de  v^ 
bon  ffre  or  aur  retainer,  he  is  equally  entitled  to  her  services,  and  to 
maintain  an  action  t^ainst  one  who  entices  her  away.  Assuming  that 
the  service  waa  at  the  will  of  both  parties,  like  a  tenancy  at  will,  the 
relation  must  be  pat  an  end  to  in  some  way  before  the  rights  of  the 
master  under  it  can  be  lost.  As  a  question  of  fact,  was  the  daughter 
in  the  service  of  her  father  at  the  time  the  cause  of  action  arose  ?  Wu 
the  relation  of  master  and  ser^-ant  put  an  end  to  by  her  quitting  her 
father's  houae  by  means  of  the  false  pretence  to  which  the  defendant 
induced  her  to  resort?  There  was  no  proof  that  she  quitted  without 
any  intention  to  return  Xo  her  home.  What  pretence,  then,  was  there 
fbr  assuming  that  the  service  at  will  was  put  an  end  to?  To  use  the 
language  of  Newton,  J.,  in  the  case  of  22  Hen.VL  fol.  30,  it  is  no  more 
than  if  a  servant  should  absent  herself  for  the  purpose  of  going  to  church 
on  the  Sabbath  day.  Then,  was  the  defendant  guilty  of  any  wrong 
in  keeping  her  away  from  tlie  plainlafE's  service  7  I  apprehend  that, 
where  the  relation  of  master  and  servant  exists,  any  fraud  whereby 
the  servant  is  induced  to  absent  herself  affords  a  ground  of  action. 
Somewhat  the  same  sort  of  question  arose  in  Winamore  v.  Greenbank, 
where,  in  an  action  on  the  case  for  induoii^  the  plaintifTs  vife  to  con- 
I  9  Ad.  &E.SM,imi  1  ?•&!><«•.  *5CB.HT. 
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tinue  abseot,  it  was  held  to  be  aoffloient  to  state  that  '*  the  defendant 
UDlawfully  and  nnJuBtl;  persaaded,  procured,  and  entioed  the  wife  to 
oontinne  absent,  &o.,  by  means  of  which  persuasion,  &o.,  she  did  oon- 
tinne  ahMiit,  &o.,  whereby  the  plaintiff  lost  the  comfort  and  society  of 
hie  wife,"  &a,  wiUiont  setting  fbrtii  the  means  osed  by  the  defendant, 
or  alleging  that  any  adultery  had  been  committed.  There  is  really  tx> 
difiScalty  when  once  the  relation  of  master  and  flerrant  at  the  time  of 
the  acts  complained  of  is  established.  It  was  said  that,  inasmuch  as 
none  of  the  usual  consequences,  such  as  sickness  or  the  birth  of  a  child, 
resnlted  from  the  defendant's  acta,  no  action  is  maintainable  for  the 
mere  improper  intercourse.  Be  it  so,  as  there  is  an  autiiori^  in  ftror 
of  that  position ;  but  that  only  remores  the  charge  of  debanching  the 
plaintlirs  daughter  out  of  the  way.  It  does  seem  to  me  to  be  an  ex- 
traordinary thing,  and  to  reduce  the  argument  to  an  absurdity,  to  say 
that  the  plidntiff  would  have  had  a  snfflcient  cause  of  action  against  the 
defendant  if  the  daughter  had  proved  with  child  by  him,  and  had  gone 
back  to  her  fether's  houee  and  been  confined  there,  and  that  the  faot  of 
the  father  having  through  his  fVaud  been  deprived  of  his  daughter's 
services  during  the  nine  days'  concublns^  affords  do  ground  of  action. 
The  conclusion  I  arrive  at  is,  that  it  was  a  question  for  the  Jnry  whether 
at  the  time  the  daughter  left  her  father's  house  there  was  an  existing 
service  d«  facto,  and  whether  by  the  defendant's  means  and  procurement 
that  service  was  denied  to  the  plaintiff.  If  both  those  queationB  were 
found  against  the  defendant,  the  plaintiff  was  clearly  entitled  to  the 
verdict  I  think  there  was  abundant  evidence  to  support  the  finding, 
and  that  the  rule  must  be  dischaiged.  Svla  diacharged> 

*  Wbetlier  It  b  ui  czcan  of  fair  emipetiticni  to  indnos  ■  Hnrant  at  will  to  trnva 
tha  plaintiff,  and  eutir  the  tervice  of  the  defendant,  cannot  b«  aud  to  ba  definitely  set- 
tled. In  Salter  o.  Howard,  4S  Oa.  601,  the  plaintiff  pravailed  j  but  In  Campbell  c 
Cooper,  81  N.  H.  49,  the  defendant  wae  encceesfal.  The  other  cMee  commonly  citad 
for  the  plaintiff  are  diatingui^able.  In  8yke»  v.  Dixon,  9  A.  t  E.  098,  and  Peten  i>. 
Lord,  IS  Conn.  S97,  the  eerrant  had  left  the  plaintiff  of  hia  own  head  before  entering 
the  eerrice  of  the  defendant  In  Keane  v.  Boycott,  S  H.  Bl.  611,  the  defendant,  a  recruit- 
ing officer,  officiously  indnoed  the  serrant  to  leave  the  pidntiff,  in  order  to  enlist  as  a 
aoldier.  Id  Speight  d.  OliTcira,  S  3tark.  i9S  ;  Morgan  v.  Holony,  7  Ir.  L.  B.  K.  a.  101, 
3i0  1  Ball  V.  Bruce,  21  III.  161  ;  and  NoJce  d.  Brown,  S9  N.  J.  669,  ««  in  the  principal 
.  case,  the  enticement  was  for  an  immoTal  pnrpoae.  In  Cox  v.  Huncey,  6  C.  B.  N.  S.  87E, 
a  father  induced  an  apprentioe  at  will  to  laare  the  marter,  but  the  motive  of  the  father 
doea  not  appear. 

[Keane  *.  Bojroott,  S  B.  BI.  til,  "  laaiu  eoDtnry  to  principle  and  tOKj  be  taken  t«  bi 
ovetniled  by  Ibe  dceitiaa  of  tha  Court  of  Appeal*  in  DePiancawa  v.  Bamum,  L.  B.  U 
Chan.  Dir.  UO.  The  deleodant  there  had  enticed  away  an  apprentice  at  the  plaintiff.  Bat 
the  indenlnre  contained  anreaionable  stipulations,  and  it  wu  held  tliat  It  might  b«  avoided 
by  the  apprentice,  and  that  it  was  not  unlawful  for  the  defendant  to  persuade  the  appien- 
tlea  to  do  that  which  was  lawful.  It  i*  diflareni,  however,  if  force  or  fraud  be  need  to  take 
or  decoy  the  sarvuit  away.  Id  that  cue  tha  matter  baa  ■  right  of  action,  even  though  tb* 
■ervant  be  ander  no  binding  obligation.  Per  Wiluci,  J.,  Evans  v.  Walten,  L.  B.  3  Com. 
FL,  pp.  631-610."    Clerk  and  LindNll  on  Torta,  ad  ed.,  lU.] 

To  Jndace  a  Mrrant  who  is  under  contract  with  the  plaintiff  to  laav*  the  latter  at  die  es< 
plration  of  the  term  of  service,  and  to  enter  the  defendant's  sarvioa,  is  no  more  than  law* 
ful  competition.  Niehol  e.  Kartyn,  9  Eap.  TS8 ;  Boston  Manufactory  r.  Binney,  4  Hek. 
435.  — Ed. 
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SECTION  n.   (eontinued). 


i)  Bt  Pobcb  o 


GAEEET  V.   TATLOB. 
Is  TBB  Kimq'b  Bsnch,  Eutkb  Tbbh,  1620. 

[Reporttd  in  Cnilc»,  Jatut,  SBT.j 

AcnoM  on  the  com.  Whereas  he  was  a  FreemaaoD,  and  ased  to  sd 
atones,  and  to  make  stone  haildings,  and  was  possessed  of  a  lease  for 
divers  years  to  come  of  a  stoae-pit  in  Hedington,  in  the  county  of 
Oxford,  and  digged  divera  stones  there,  aa  well  to  sell  aa  to  build 
withal ;  that  the  defendant,  to  discredit  and  to  deprive  him  of  the  com- 
modity of  the  said  mine,  Imposed  so  many  and  so  great  threats  apon 
his  workmen,  and  all  cotnera  disturbed,  threatening  to  mayhem  ud 
vex  them  with  suits  if  they  bought  any  stones ;  whereupon  they  all 
desisted  from  buying,  and  the  others  from  working,  &c 

After  judgment  by  nihil  dicit  for  the  plaintiff,  and  damages  foand  by 
inqaisitiou  to  fifteen  pounds,  it  was  moved  in  arrest  of  Judgment,  that 
this  action  lay  not ;  for  nothing  is  alleged  but  only  words,  and  do  act 
oor  inenlt :  and  causeless  suits  on  fear  are  no  cause  of  action. 

Sednon  allocatur:  for  the  threatening  to  mayhem,  and  suits,  wbereb; 
they  durst  not  work  or  buy,  is  a  great  damage  to  the  plaintiff,  and  his 
losing  the  benefit  of  his  quarries  a  good  cause  of  aoljon :  and  although 
it  be  not  shown  how  be  was  possessed  for  years,  by  what  title,  &&,  yet 
that  being  but  a  conveyance  to  this  action,  was  held  to  be  well  esoagtu 
And  adjudged  for  tlie  plaintiff.' 


KEEBLE  V.  HICKEBINGILL.' 

In  the  Quekn's  Bench,  Tkinitt  Tebk,  1706, 

[Reported  m  11  EomI,  S74,  note.] 

AcnoM  Upon  the  case.    Plaintiff  declares  that  be  was,  Sth  November 

in  the  second  year  of  the  Queen,  lawfully  possessed  of  a  close  of  Uod 

called  Minott's  Meadow,  ej  d«  quodam  vivario,  vocato  a  decoy  poort, 

to  which  divers  wild  fowl  used  to  resort  and  come :  and  the  plaintiff  had 

at  his  own  costs  and  chaises  prepared  and  procured  divers  decoy  ducks, 

nets,  machines,  and  other  engines  for  the  decopug  and  taking  of  the 

wild  fowl,  and  enjoyed  the  benefit  In  taking  them :  the  defendant  know- 

>  Dlim  V.  Dixon,  88  L.  An.  1201  Aetord.  —  Ed. 

■  Thii  CUB,  thongh  not  within  the  letter,  seems  to  be  within  the  spirit  of  the  titb 
s(  o>i*  chsptOT.  —  Ed. 
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iDg  which,  and  intettdinff  to  damnify  the  pUtintiffin  hit  vivary,  and  to 
fHght  m^  drive  away  the  viUdfovil  used  to  resort  thither,  and  dqmve 
him  of  hia  profit,  did,  on  the  8th  of  November,  resort  to  the  head  of  the 
Boid  pond  and  vivary,  and  did  discharge  six  guns  ladea  with  gunpowder, 
and  with  the  noise  and  stink  of  the  gunpowder  did  drive  away  the  wild 
fowl  then  being  in  the  pond :  and  on  the  11th  and  12th  days  of  Novem- 
ber the  defendant,  with  design  to  ^mnyfy  the  plaintiff,  and  fright 
away  the  wildfowl,  did  place  himself  ivith  a  gan  near  the  vivary,  and 
tiiere  did  diaoharge  the  said  gnn  several  times  that  was  then  charged 
with  the  gunpowder  against  the  s^d  decoy  pond,  whereby  tlie  wild  fowl 
were  frighted  away,  and  did  forsake  the  said  pond.  Upon  not  guilty 
pleaded,  a  verdict  was  found  for  the  plaintiiT  and  ^0  damages. 

Holt,  C.  J.  I  am  of  opinion  that  this  action  doth  lie.  It  seems  to 
be  new  in  its  instance,  but  is  not  new  in  the  reason  or  principle  of  it. 
For,  first,  this  using  or  making  a  decoy  is  UwfuL  Secondly,  this  em- 
ployment of  his  ground  to  that  use  is  profitable  to  the  pliUntiff,  as  is 
the  skill  and  management  of  that  employment.  As  to  the  first,  every 
toao  that  hath  a  property,  may  employ  it  for  his  pleasure  and  profit,  aa 
for  alluring  and  procuring  decoy  ducks  to  come  to  his  pond.  To  leam 
the  trade  of  sedncing  other  ducks  to  come  there  in  order  to  be  taken  la 
DOt  prohibited  either  by  the  law  of  the  land  or  the  moral  law ;  but  it  is 
as  lawfhl  to  use  art  to  seduce  them,  to  catch  them,  and  destroy  tbem 
for  the  use  of  mankind,  aa  to  kill  and  destroy  wild  fowl  or  tame  cattle. 
Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to  sell  and  dis- 
pose of  for  his  profit ;  this  is  his  trade ;  and  he  that  hinders  another  in 
Ikis  trade  or  livelihood  is  liable  to  an  action  for  bo  hindering  him.  Why 
otherwise  are  scandalous  words  spoken  of  a  man  in  his  profession 
actionable,  when  without  bis  profession  they  are  not  so?  Though  they 
do  not  affect  any  damage,  yet  are  they  mischievous  in  themselves ;  and 
therefore  in  their  own  nature  productive  of  damage ;  and  therefore  an 
action  lies  against  him.  Such  are  all  words  that  are  spoken  of  a  man 
to  disparage  tiim  in  hie  trade,  that  may  bring  damage  to  him ;  though 
they  do  not  charge  him  with  any  crime  that  may  make  him  obnoxious 
to  punishment ;  as  to  say  a  merchant  is  broken,  or  that  he  is  failing,  or 
IB  not  able  to  pay  his  debts,  1  Roll.  60,  1 ;  all  the  cases  there  put. 
How  much  more,  when  the  defendant  doth  an  actual  and  real  damage 
to  another  when  he  is  in  the  very  act  of  receiving  profit  by  his  employ- 
ment. Now  there  are  two  sorts  of  acts  for  doing  damage  to  a  man's 
employment,  for  which  an  action  lies ;  the  one  is  in  respect  of  a 
man's  privilege ;  the  other  is  in  respect  of  his  property.  In  that  of 
a  man's  fVanchiae  or  privilege  whereby  he  hath  a  fair,  market,  or  ferry, 
if  another  shall  use  the  like  liberty,  though  out  of  his  limits,  he  shall 
be  liable  to  an  action  ;  though  by  grant  from  the  King.  But  therein  ia 
the  difference  to  be  taken  between  a  liberty  in  which  the  public  hath  a 
beoefit,  and  that  wherein  the  public  is  not  oonoemed.  22  H.  6.  14,  15, 
The  other  is  where  a  violent  or  malicious  act  is  done  to  a  man's  occupa- 
tion, profession,  or  way  of  getting  a  livelihood ;  there  ao  action  lies  In 
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all  cases.  But  if  a  man  doth  him  damage  by  ttsing  the  same  emjdoy- 
ment;  as  if  Mr.  HickeringUl  had  set  up  anoQier  deooj  on  his  own 
groaod  near  the  plaintiff's,  and  that  had  spoiled  the  custom  of  the 
plaintiff,  no  action  would  lie,  becauee  he  had  as  mnch  libertj'  to  make 
and  use  a  decoy  as  the  plaintiff.  This  is  like  the  case  of  11  H.  4, 17. 
One  schoolmaster  sets  up  a  new  school  to  the  damage  of  an  ancient 
school,  and  theteby  the  Bcholars  are  allured  (htm  the  old  school  to  oome 
to  hia  new.  (The  action  there  was  held  not  to  lie.)  Bot  suppose  Hr. 
Hicfceringill  should  lie  in  tiie  way  with  his  guns,  and  flight  the  boys 
&om  going  to  Bobool)  and  their  parents  would  not  let  them  go  thither ; 
sare  that  schoolmaster  might  have  an  action  for  the  loss  of  his  sohtdars. 
29  E.  3,  18.  A  man  hath  a  market^  to  which  he  hath  toll  for  horses 
sold :  a  man  is  bringing  his  horse  to  market  to  sell :  a  stranger  hinders 
and  obstructs  him  from  going  thither  to  the  market:  an  action  lies, 
because  it  imports  dam^e.  Action  upon  the  case  lies  against  one 
tiiat  shall  by  threats  ftight  away  his  tenants  at  will.  9  H.  7,  8 ;  21 
H.  6,  31;  9  H.  7,  7;  14  Ed.  4,  7;  Vide  Rastal.  663;  2  Cro.  4SS. 
Trespass  was  brought  for  beating  his  servant,  whereby  he  was  hin- 
dered fhim  taking  his  toll;  the  obstruction  is  a  damage,  thoi^  not 
the  loss  of  his  service.' 


IBOTTSOK  V.  PEAT." 

IX  THE  EXCHEQUEB,   MaT   1,    1865. 

{ReporUd  in  9  HurlMont  fr  CvUma*,  6M.] 

BiuHWBLL,  B.*  I  am  also  of  opinion  tiiat  the  pl^otiff  is  enlitlecl  to- 
Judgment.  The  declaration  states  that  iha  plaintiff  being  possessed  of 
certain  land,-  the  defendant  nnlawf^lly  and  with  intent  to  drive  and 
fHghten  away  game  then  being  on  the  land  of  the  plainti^  and  to  pre- 
vent him  {h>m  shooting  tbem,  fired  rockets  and  combostibles  close  to 
and  over  the  land  of  the  plaintiff,  so  as  to  be  a  nuisance  to  him.  The 
defendant  by  his  plea  admits  that  the  matter  alleged  is  true,  but  sets 
up  a  right  U>  do  what  is  complained  of  for  the  purpose  attributed  to  the 
defendant  in  the  declaration,  viz.,  to  prevent  him  fVom  shooting  the 
game.  Then  what  is  the  reason  given?  It  is  this:  —  "The  game 
which  I  frightened  was  game  which  yon  enticed  away  ftom  the  Duke  of 
Rutland's  land,  by  placing  com  and  other  food  for  them  on  your  land ; 
and  therefore  I,  as  the  servant  of  the  Duke,  in  order  to  prevent  yon 
from  shooting  the  game,  and  from  coutiuuing  to  entice  them,  did  the 
acts  complained  of."  In  my  opinion  that  is  a  bad  plea.  There  is 
nothing  in  point  of  law  to  prevent  the  plaintiff  from  doing  that  which 

1  The  r«it  of  the  opinion  ie  omitted.  Iliij  cue  wu  followed  in  Carrlnxton  r.  Ttflar, 
IlEeat,  571.  — Ed.  t  See  note  to  pncedingcue.  —  Ett. 

■  Onlj  the  opioion  of  Bkamwbu,,  B.,  i*  giren.  Pollock,  C.  B,  Mastu  aad 
FtooiT,  BB.,  concurred.  —  Ed. 
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tha  plea  alleges  he  baa  done.  I  say  "  in  point  of  law,"  because  it  can- 
not be  contended  for  a  moment  that  any  action  would  lie  against  the 
plaintiff.  As  to  the  propriety  of  such  oondnot  between  gentlemen  and 
neighbors  I  say  nothing.  Where  a  person's  game  is  attracted  from  his 
land,  he  ought  to  offer  tiiem  stronger  inducements  to  return  to  it  It  is 
like  the  case  I  referred  to  in  the  coarse  of  the  argament,  Ghasemore  v. 
Richards,'  which  shows  that  if  a  man  has  the  misfortune  to  lose  his 
spring  liy  his  neighbor  digging  a  well,  he  must  dig  his  own  well  deeper. 
Jud^jitent/or  thtplaitUiff. 


TAELETON  akb  Othees  v.  M'GAWXET. 

At  Nisi  Fkids,  corah  Lobd  Kenton,  C.  J.,  Dscehbeb  21,  1804. 

[Repartid  in  PaJce,  SOS.] 
This  was  a  special  action  on  the  case.  The  declaration  stated  that 
the  plaintJfi^  had  sent  a  vessel  called  the  "  BaaniBter,"  with  a  crew  on 
board,  nnder  the  command  of  one  Thomas  Smith,  and  loaded  with 
goods  proper  for  trading  with  the  natives,  to  a  part  of  the  coast  of 
AfHca  called  Cameroon,  to  trade  with  the  natives  there.  That  while 
the  last- mentioned  ship  was  lying  off  Cameroon,  a  canoe  with  some 
natives  on  board  came  to  the  same  for  the  purpose  of  establishing  a 
trade,  and  went  back  to  the  shore,  of  which  defendant  had  notice.  And 
that  he  well  knowing  tbe  premises,  but  contriving  and  maiiciomiy  in- 
tending to  hinder  and  deter  the  nativet  from  trading  with  the  said 
Thomas  Smith,  for  the  benefit  of  the  plainti&k,  with  force  and  arms, 
fired  from  a  oertun  ship  called  the  "  Othello,"  of  which  he  was  maBt«r  and 
commander,  a  certain  cannon  loaded  with  gunpowder  and  shot,  at  the 
said  canoe,  and  killed  one  of  the  natives  on  board  the  same.  Whereby 
the  natives  of  the  said  coast  were  deterred  and  hindered  from  trading 
with  the  eaid  T.  Smith  for  the  benefit,  tfo.,  and  plaintiffs  hat  their 
trade. 

LoHD  Kenton.  This  action  b  brought  by  the  plaintiffs  to  recover  a 
•atdsfaotion  for  a  civil  injury  which  they  have  sustained.  The  injniy 
complained  of  is,  that  by  the  improper  conduct  of  the  defen<lant  tiie 
natives  were  prevented  from  trading  with  the  plaintiffs.  The  whole  of 
the  case  is  stated  on  the  record,  and  if  the  parties  desire  It,  the  opinion 
of  the  oourt  may  hereafter  be  taken  whether  It  will  support  an  action. 
I  am  of  opinion  it  will.  Had  this  been  an  accidental  thing,  no  action 
could  have  been  maintained ;  but  it  is  proved  that  the  defendant  had 
expressed  an  intention  not  to  permit  any  to  trade,  until  .a  debt  doe 
from  the  natives  to  himself  was  satisfied.  If  there  was  any  court  in 
that  country  to  which  he  could  have  applied  for  justice  he  might  have 
done  BO,  but  he  had  no  right  to  take  the  law  into  his  own  hands.* 
<       18H.&N.  1S8;TH.  L.349. 

*  [SL  JohtubniT  Co.  «.  Hunt,  56  Tt.  GTO  (amit  af  pltlntUTi  cnginMr  on  a  mkUcioiu  lad 
bsMlsu  ch>rg«,  wbanby  tlMianniagof  pluntJS'i  traia  vu  dtUjed)  Accord. —  S/y.} 
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On  motion,  on  order  to  show  cause,  for  an  injunction  to  restrain 
defendants,  former  employes  of  the  complainant,  and  now  on  strike, 
from  unlawful  interference  with  the  complainant's  businesa,  tlie  em- 
ployment of  workmen,  &c.     Heard  on  bill,  answer  and  afBdavita. 

Upon  filing  the  bill  an  order  was  made  restraining  the  defendants 

"from  in  »a.j  muincr  knowiaply  and  latenttoDally  cauaing  or  BttciDptiiig  to  cun  bj 
tbnlti,  offers  of  moiu;,  pijmeut  uf  moaaf ,  offering  to  pay  or  tha  pavmeat  of  tnuitportition 
«xp«DHB,  indtwamenu  or  penauiODi  to  any  employe  (rf  the  oompUiauit  nadir  cnntracl  to 
reader  Mrvica  to  it  (o  break  sucb  contract  b;  quitiiog  >ach  tervica  \  from  any  and  ill  pn- 
■OQal  matntatioD  of  peraoiu  witling  to  be  emplayad  by  complainaat  with  Inient  Id  tocni 
inch  parKiiu  ta  refrain  from  entering  inch  employment;  fram  addnuing  penoni  nillitig  ta 
be  employed  by  complainant  againil  their  will  and  Iheraby  caiuing  tbem  penonal  inDorann 
with  a  view  to  pervuida  Uiem  to  refrain  from  inch  employment ;  fram  loitering  or  picketing  is 
tlMetreeti  ntv  the  premiaee  of  complainant,  Noi.  Sa  and  TO  York  itreel,  and  No.  37  UdsI- 
gomery  atiHt,  Jenry  City,  with  intent  to  procure  the  peraonal  moleatatian  and  annoyance  rf 
penoni  employed  or  willing  to  be  employed  by  complainant  and  with  ■  view  to  caoer  pemnu 
to  employed  to  quit  (heir  employment,  or  persona  willing  to  he  employed  by  complsinanl  to 
refrain  from  such  employment;  from  entering  the  premises  of  complainant,  Noa.  6J  and  TO 
Tork  ttreet,  Jereey  City,  against  ita  will  with  intent  to  interfere  with  its  businees;  from  t)o- 
lence,  threats  of  violence,  insnita,  indecent  talk,  abnilre  epitliets  practiced  upon  any  pemii 
without  their  oonaoit  with  Intent  to  ooerce  tbem  to  refrain  from  entering  tha  employnmef 
•omplainant,  or  to  leave  ita  employment." 

Mr.  George  0.  TmmaiU,  for  the  complainant. 

3fr.  John  J.  Fallon,  for  the  defendants. 

Stkvknbon,  V.  C.  (orally).  The  bill  is  filed  to  restrain  a  body  of 
workmen,  who  are  on  a  strike,  and  other  persons  associated  with 
them,  from  doing  certain  things  which  are  alleged  to  be  injurious  to 
the  complainant,  their  former  employer.  The  things  that  they  are 
restrained  firom  doing  are  specified  in  the  restraining  order.  Xhst 
order  was  not  made  hastily.  It  was  formulated  with  care  on  the  part 
of  -the  court,  and  I  do  not  understand  that  counsel  for  the  defendant 
criticises  its  tenns  on  the  groimd  that  they  are  too  broad.  The  de- 
fence is  that  the  persona  who  are  eujoined  have  not  been  doing,  and 
are  not  threatening  now  to  do,  any  of  those  things  that  are  inter- 
dicted. That  is  the  sum  and  substance  of  the  defence,  which  has 
been  presented  by  a  great  many  affidavits  and  with  very  great  force. 

The  order  does  not  interfere  with  the  right  of  the  workman  to  cease 
his  employment  for  any  reasons  that  he  deems  sufficient  It  does  not 
undertake  to  say  that  workmen  may  not  refuse  to  be  employed  if  ce^ 
tain  other  classes  of  workmen  are  retained  in  empl<^meDt.  It  leaves 
the  workman  absolutely  free  to  abstain  from  work — for  good  reasons, 
for  bad  reasons,  for  no  reasons.  His  absolute  freedom  to  work,  or  net 
to  work,  ia  not  in  any  way  impaired.  The  restraining  order  is  based 
upon  the  theory  that  the  right  of  the  workman  to  oease  his  employ- 
ment,  to  refuse  to  be  employed,  and  to  do  that  in  oonjunetitm  witk 
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liis  fellow-workmen,  is  jast  aa  absolute  as  is  the  right  of  the  employer 
to  refuse  further  to  employ  one  man,  or  ten  men,  or  twenty  men  who 
have  theretofore  been  in  his  employment.  From  aa  examination  of 
the  cases  and  a  reiy  careful  con  si  deration  of  the  subject  I  am  unable 
to  discover  any  right  in  the  courts,  as  the  law  now  stands,  to  interfere 
with  this  absolute  freedom  on  the  part  of  the  employer  to  employ 
whom  he  will,  and  to  cease  to  employ  whom  he  will ;  and  the  corre- 
sponding freedom  on  the  part  of  the  workman,  for  any  reason  or  no 
reason,  to  say  that  he  will  no  longer  be  employed;  and  the  further 
right  of  the  workmen,  of  their  owu  free  will,  to  combine  and  meet  as 
one  party,  as  a  unit,  the  employer  who,  on  the  other  side  of  the  trans- 
action, appears  as  a  unit  before  them.  Any  discussion  of  the  motives, 
purposes  or  i,atentions  of  the  employer  ia  exercising  his  absolute  right 
to  employ  or  not  to  employ  as  he  sees  fit,  or  of  the  free  combination  of 
employes  in  exercising  the  corresponding  absolute  right  to  be  employed 
or  not  as  they  see  fit,  seems  to  me  to  be  in  the  air. 

Thus,  there  is  a  wide  field  in  which  employes  may  combine  and 
exercise  the  arbitrary  right  of  "dictating  "  to  tbeir  common  employer 
"how  he  shall  conduct  his  business."  The  exact  correlative  of  this 
T^ht  of  the  employe  exists,  iu  an  equal  degree,  in  the  employer.  He 
may  Eirbitrarily  "  dictate  "  to  five  thousand  men  in  his  employ  in 
r^ard  to  matters  in  respect  of  which  their  conduct  ought,  according 
to  correct  social  and  ethical  principles,  to  be  left  entirely  free.  But  if 
the  "  dictation  "  is  backed  up  solely  by  the  announcement  that,  if  it 
is  not  submitted  to,  the  dictating  party  will  refrain  from  employing, 
or  refrain  from  being  employed,  as  the  case  may  be,  no  legal  or  equi- 
table right  belonging  to  the  party  dictated  to,  which  I  am  able  to  dis> 
cem,  is  thereby  invaded. 

Some  of  the  expressions  which  I  have  used,  and  which  are  com- 
monly used,  in  relation' to  this  subject  seem  to  me  to  be  misleading. 
tTnioD  workmen  who  inform  their  employer  that  they  will  strike  if  he 
refuses  to  discharge  all  non-union  workmen  in  his  employ  are  acting 
within  their  absolute  right,  and.  In  fact,  are  merely  dictating  the  terms 
upon  which  they  will  be  employed.  All  such  terms  necessarily  relate 
both  to  "how  the  employer  shall  conduct  his  business"  and  how  the 
employes  shall  conduct  their  business. 

The  doctrine  of  the  old  cases,  of  which  we  have  in  New  Jersey  an 
interesting  example  in  State  v.  Donaldson,  3  Yr.  161,  which  placed 
the  employe,  when  acting  in  combination  with  his  fellow-workmen,  at 
a  tremendous  disadvantage  as  compared  with  his  employer,  I  think 
may  be  regarded  as  entirely  exploded.  The  authority  of  the  deliver- 
ances of  the  supreme  court  in  State  v.  Donaldson  was  largely,  if  not 
entirely,  abolished  \sj  statute  in  1883. 

The  principles  which  I  have  endeavored  to  state  are  all  recognized 
in  the  restraining  order  in  this  case,  and  are  so  plainly  recognized  that 
the  intelligent  and  industrious  counsel  for  the  defendants  is  unable  to 
point  oat  any  respect  wherein  the  terms  of  the  order  should  be  mod* 
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ified.  The  things  which  the  restraining  order  interdicts  are  things 
which,  for  the  purposes  of  thia  argument,  it  ia  praoticallj  conceded 
the  defendants  have  no  tight  to  do. 

In  thia  situation  of  the  case  it  would  seem  to  be  annecessarf  to 
further  cousider  the  legal  propriety  of  the  restraining  order,  much 
less  to  take  it  np  clause  by  clause.  I  hare,  however,  pointed  out 
what  conduct  on  the  part  of  the  defendants  is  excluded  from  the 
operation  of  this  order,  and  I  thiuk  that  it  is  fait  to  all  the  parties  to 
this  jsuit  who  are  concerned  in  the  maintenance  of  the  resttMning 
otdei  to  explain,  at  least  in  a  general  way,  what  conduct  is  included 
within  its  prohibition.  This  can  ha  most  conveniently  done  by 
making  plain  the  most  important  principles  embodied  in  the  otder— 
principles  which  practically  have  been  developed  by  the  courts  of  Has 
country  and  England  during  the  last  fire  or  ten  years. 

The  injunction  in  strike  and  boycott  cases  is  of  very  recent  use. 
Already  a  wide  difference  of  opinion  has  been  developed  among 
judges  in  regard  to  the  liability  of  a  combination  of  workmen  to 
actions  at  law  for  damages  and  suits  in  equity  for  an  injunction. 

It  is  only  very  recently,  I  think,  that  one  of  the  most  important 
rights  whidi  now  are  vindicated  by  the  injunction  in  a  strike  case  hat 
been  differentiated ;  in  many  cases  it  hae  been  apparently  half  recc^- 
nized  or  indirectly  enforced. 

That  the  interest  of  an  employer  or  an  employe  in  a  contract  for 
services  is  proper^  is  conceded.  Where  defendants,  in  combination  oi 
individually,  undertake  to  interfere  with  and  disrupt  existing  con- 
tract relations  between  the  employer  and  the  employe,  it  is  plain  that 
a  property  right  is  directly  invaded.  The  effect  is  the  same  whether 
the  means  employed  to  cause  the  workman  to  break  his  contract,  and 
thus  injure  the  employer,  are  violence  or  tlireata  of  violence  against 
the  employe  or  mere  molestation,  annoyance,  or  persuasions.  In  all 
these  oases,  whatever  the  means  may  be,  they  constitute  the  cause  of 
the  breaking  of  a  contract,  and  conseqoently  they  constitute  the  nat- 
ural and  proximate  cause  of  damage.  The  Intentional  doing  of  any- 
thing by  a  third  party  which  is  the  natural  and  proximate  cause  of 
the  disruption  of  a  contract  relation,  to  the  injury  of  one  of  the  con- 
tracting parties,  is  now  very  generally  recognized  as  actionably  in  the 
absence  of  a  sufficient  justification,  and  the  qaeBti(m,  in  every  eaat, 
seems  to  turn  upon  justification  alone. 

Where  the  tangible  property  of  an  employer  is  seized  or  directly 
injured  hy  violence,  with  intent  to  intetfete  with  the  carrying  on  of 
his  business,  the  case,  also,  is  free  from  embarrassment. 

In  the  case  of  Frank  v.  Serold,  18  Dick.  Ch.  Bep.  443,  Vioe-Chut- 
oellot  Pitney  amply  diecnesed  the  whole  subject  of  the  unlawfolness 
of  molestation  and  annoyance  of  employes,  with  intent  and  with  the 
effect  to  induce  them  to  abandon  their  employment,  to  the  injury  of 
their  employer's  business. 

But  the  difficult  case  presents  itself  when  the  workmen  in  oomln- 
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nation  aodertake  to  interfere  -with  the  freedom  of  actton  on  the  part 
of  other  workmen  who  natiually  would  seek  employment  where  they 
(the  workmen  in  combination)  desire  and  intend  that  no  man  shall  be 
employed  excepting  upon  their  terms. 

The  difficulty  is  in  perceiving  how  molestation  and  annoyance,  not 
of  .the  employes  of  a  complainant,  but  of  persons  who  are  merely 
looking  for  work  and  may  become  employes  of  the  oomplaiuant,  can 
be  erected  into  a  legal  or  equitable  grierauce  on  the  part  of  the  com- 
plainant But  the  difficulty  is  still  further  increased  where  the  pos- 
sible employes  make  no  complaint  to  any  court  for  protection]  and  the 
conduct  of  the  molesting  party  does  not  afford  a  basis  which  the 
ancient  common  law  recognized  as  sufB.cieat  to  support  an  action  of 
tort  on  their  behalf,  such  as  for  an  assault  and  battery  or  a  slander. 
Abusive  langua^  is  not  necessarily  actionable  at  the  common  law. 
If  to  call  a  man  a  "  scab  "  in  the  street  or  to  follow  him  back  and 
forth  from  his  home  to  his  place  of  employment  was  formerly  not 
actionable  on  behalf  of  the  victim  of  this  petty  annoyance,  the 
problem  is  to  understand  how  one  who  is  merely  the  victim's  possible 
employer  can  complain,  either  at  law  or  in  equity,  there  being  no 
actual  contract  for  service,  but  only  a  potential  one,  interfered  with. 

It  is  easier,  I  think,  to  obtain  a  correct  idea  of  the  legal  and  equi- 
table right  which  underlies  many  of  the  injunctions  which  have  been 
granted  in  these  strike  cases  restraining  combinations  of  workmen 
from  interfering  with  the  natural  supply  of  labor  to  an  employe,  hy 
means  of  molestation  and  personal  annoyance,  if  we  exclude  ^m 
consideration  the  conduct  of  the  defendants  as  a  cause  of  action  on 
I>ehalf  of  the  immediate  victims  of  their  molestation  —  i,  e.,  of  the 
workman  or  workmen  whom  the  combination  are  seeking  to  deter 
from  entering  into  the  employment  whioh  is  offered  to  them,  and 
which  they,  if  let  alone,  would  wish  to  accept  I  say  this,  although  I 
firmly  believe  that  the  molested  workman,  seeking  employment  and 
unreasonably  interfered  with  in  this  effort  hy^  a  ooml^nation,  has 
an  action  for  damages  at  common  law,  and,  where  the  molestation  is 
repeated  and  persistent,  has  the  same  right  to  an  injunction,  in 
equity,  whioh,  under  the  same  circumstances,  is  accorded  to  his  oon- 
t^plated  employer. 

The  underlying  right  in  this  particular  case  tmder  consideration, 
which  seems  to  be  coming  into  general  recognition  as  the  subject  of 
protection  by  eourta  of  equity,  through  the  instrumentality  of  an  in- 
junction, appears  to  be  the  right  to  enjoy  a  certain  free  and  natural 
condition  of  the  labor  market,  which,  in  a  recent  case  in  the  House  of 
Lords,  was  referred  to,  in  the  langn^e  of  Lord  Ellenborough,  as  a 
"probable  expectani^."  This  underlying  right  has  otherwise  been 
broadly  defined  or  described  as  the  right  which  every  man  has  to  earn 
his  living,  or  to  pursue  his  trade  or  business,  .withoot  undae  interfer- 
ence, and  might  otherwise  be  described  as  the  right  which  every  man 
has,  whether  employer  or  employe,  ef  absolute  freedom  to  eay^y  or 
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to  be  employed.  The  peculiar  element  of  this  perhaps  oewl^r-Tecognized 
right  is  that  it  is  an  interest  which  ooe  man  has  in  the  freedom  of  an- 
other. In  the  case  before  this  ooort  the  Jersey  City  Printing  Com- 
pany claims  the  right,  not  only  to  be  free  in  employing  labor,  but  also 
the  right  that  labor  shall  be  free  to  be  employed  by  it,  the  Jersey  City 
Printing  Company. 

A  large  part  of  what  is  most  valuable  in  modem  life  seems  to  de- 
pend more  or  less  directly  upon  "  probable  ezpeotaiicies."  When  th^ 
tail,  civilization,  as  at  present  organized,  may  go  down.  As  aoaal  and 
industrial  life  develops  and  grows  more  complex  these  "  probable  ex- 
pectancies "  are  bound  to  increase.  It  would  seem  to  be  inevitable 
that  courts  of  law,  as  our  system  of  jurisprudence  is  evolved  to  meet 
the  growing  wants  of  an  increasingly  complex  social  order,  will  dig- 
cover,  define  and  protect  from  undue  interference  more  of  these  "  prob- 
able expectancies." 

In  undertaking  to  ascertain  and  define  the  rights  and  remedies  of 
employers  and  employes,  in  respect  of  their  "  probable  expectancies" 
in  relation  to  the  labor*  market,  it  is  well  not  to  lose  sight  altogetiwr 
of  any  other  analogous  rights  and  remedies  which  are  based  npon 
similar  "  probable  expectancies."  It  will  probably  be  found  in  the 
end,  I  think,  that  the  natural  expectancy  of  employers  in  relation  to 
the  labor  market  and  the  natural  expectancy  of  merchants  in  respect 
to  the  merchandise  market  most  be  recognized  to  the  same  extent  bj 
courts  of  law  and  coarts  of  equi^  and  protected  by  substantially  tlie 
same  rules. 

It  is  freedom  in  the  market,  freedom  in  the  purchase  and  sale  of  all 
things,  including  both  goods  and  labor,  that  our  modem  law  is  en- 
deavoring to  insure  to  every  dealer  on  either  side  of  the  market  The 
valuable  thiug  to  merchant  and  to  cnstomer,  to  employer  and  to  em- 
ploye, manifestly  is  freedom  on  both  sides  of  the  market.  The  mer- 
chant^ with  hia  fortane  invested  in  goods  and  with  perfect  freedom  to 
sell,  might  be  rained  if  his  customers  were  deprived  of  their  freedom 
to  buy ;  the  purchaser,  a  householder,  seeking  supplies  for  his  family, 
with  money  in  his  pocket  and  free  to  buy,  might  find  his  liberty  of  no 
value  and  might  suffer  from  lack  of  food  and  clothing  if  the  shopmen 
who  deal  in  these  articles  were  so  terrorized  by  a  powerful  combina- 
tion as  to  be  coerced  into  refusing  to  sell  either  food  or  clothing  to 
him. 

It  is,  however,  the  right  of  the  employer  and  employe  to  a  free  labor 
market  that  is  the  particular  thing  under  consideration  in  this  case. 

A  man  establishes  a  large  factory  where  working  people  reside, 
taking  the  risk  of  his  being  able  to  conduct  his  industry  and  offer 
these  working  people  employment  which  they  will  be  willing  to  sr- 
cept  He  takes  the  risk  of  destruotive  competition  and  a  large  nan.- 
ber  of  other  risks,  out  of  which,  at  any  time,  may  come  hia  finanoial 
ruin  and  the  suspension  of  his  manufacturing  works.  Bdt  oar  lav, 
in  its  recent  development,  undertakes  to  insure  to  him,  not  only  that 
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he  may  employ  whom  he  pleases,  but  that  all  who  wish  to  be  employed 
by  him  nay  enter  into  and  remain  in  soch  employment  freely,  with- 
out threats  of  harm,  without  unreasonable  molestation  and  annoyance 
from  the  words,  actioae  or  other  conduct  of  any  other  persona  acting 
in  eomlnnation.  What  is  the  measure  or  test  by  which  the  conduct  of 
a  combination  of  persons  must  be  judged  in  order  to  determine  whether 
or  not  it  is  an  unlawful  interferenoe  with  freedom  of  employment  in 
the  labor  market,  and  as  such  injurions  to  an  employer  of  labor  in 
respect  of  his  "  probable  expectancies,"  has  not  as  yet  been  clearly 
defined.  Perhaps  no  better  definition  could  be  suggested  than  that 
which  may  be  framed  by  oouveniently  using  that  important  legal  fio- 
titious  pcTSOQ  who  has  taken  such  a  large  part  in  the  development  of 
our  law  during  the  last  fifty  years  —  the  reasonably  {vudent,  reason- 
ably courageous  and  not  unreasonably  sensitive  man.  Precisely  this 
same  standard  is  employed  throughout  the  law  of  nuisance  in  deter- 
mining what  degree  of  annoyance  on  the  part  of  one's  neighbor  one 
must  submit  to,  and  what  degree  of  such  annoyance  is  excessive  and 
the  subject  of  aa  action  for  damages  or  a  suit  for  an  injunction. 

A  man  may  not  be  liable  to  an  action  for  slander  for  calling  a  work- 
man a  "  scab  "  in  the  street,  but  if  a  hundred  men  combine  to  have 
this  workman  denounced  as  a  "  scab  "  in  the  street,  or  followed  in  the 
streets  to  and  from  his  home,  so  as  to  attract  public  attention  to  him 
and  place  him  in  an  anuoyingly  conspicuous  position,  such  conduct, 
the  result  of  such  combination,  is  held  to  bean  invasion  of  the  "prob- 
able expectancy  "  of  his  employer  or  contemplated  employer,  an  inva- 
sion of  this  employer's  rtyAi  tohavelahorfiowfitetyto  kim.  Without 
any  regard  to  the  rights  and  remedies  which  the  molested  workman 
may  have,  the  injunction  goes  at  the  suit  of  the  employer  to  protect 
his  "  probable  expectancy  "  —  to  secure  freedom  in  the  labor  market 
to  employ  and  to  be  employed,  upon  which  the  oontinuanoe  of  his 
entire  industry  may  depend. 

I  think  it  is  safe  to  say  that  all  through  this  development  of  strike 
law,  during  the  last  decade,  no  principle  becomes  established  which 
does  not  operate  equally  upon  'both  employer  and  employe.  The 
r^hts  of  both  classes  are  absolutely  equal  in  respect  of  all  these 
*<  probable  expectancies."  An  operator  upon  printbig  machines  has 
the  right  to  offer  his  labor  freely  to  any  of  the  printing  shops  in  Jer^ 
sey  City.  These  shops  may  all  combine  to  refuse  to  emplc^  him  on 
account  of  his  race,  or  membership  in  a  labor  union,  or  for  any  other 
reason,  or  for  no  reason,  precisely  as  twenty  employes  in  one  printing 
shop  may  combine  and  arbitrarily  refuse  to  be  further  employed  un- 
less the  business  is  conducted  in  accordance  with  their  views.  But 
in  the  case  of  the  operative  seeking  employment,  he  has  a  right  to 
have  the  action  of  the  masters  of  the  printing  shops,  in  reference  to 
employing  him,  left  absolutely  free.  If,  after  obtaining,  or  seeking 
to  obtain,  employment  in  a  shop,  the  master  of  that  shop  should  be 
tahjeoted  to  aniuqraDoes  and  sudestatioii,  instigated  by  the  propri» 
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tors  of  other  printio^f  sliops,  who  combine  to  compel,  t^  such  moles- 
tation and  annoyance,  this  one  master  printer,  againBt  his  will  and 
wish,  to  ezolade  the  operative  &om  employment,  this  operative,  in 
my  judgment,  would  have  a  right  to  an  action  at  law  for  damages, 
and  would  hare  a  right  to  an  injunction  if  his  case  presented  the 
other  ordinary  conditions  upon  which  injunctions  issue.  But  the 
common  law  courts  have  not  had  time  to  speak  distinctly  on  this  sub- 
ject as  yet,  and  it  is  necessary  to  be  cautious  in  dealing  with  a  subject 
in  which  both  courts  of  law  and  courts  of  equity  as  jet  are  feeling 
their  way. 

I  think  that  the  leading  principle  enforced  in  the  restraining  order 
in  this  case  is  not  inconsistent  with  any  authorities  which  control 
this  court.  This  principle  is  that  a  combination  of  employers,  or  a 
combination  of  employee,  the  object  of  which  is  to  interfere  with  the 
freedom  of  the  employer  to  employ,  or  of  the  employe  to  be  employed 
(in  either  of  which  cases  there  is  an  interference  with  the  enjoyment 
of  a  "  probable  expectancy,"  which  the  law  recognizes  as  something 
in  the  nature  of  property),  by  means  of  such  molestation  or  personal 
annoyance  as  would  be  liable  to  eoeroe  the  person  upon  whom  it  was 
inflicted,  assumieg  that  he  is  reasonably  courageous  and  not  unreasoD- 
ftbly  sensittve,  to  refrain  from  employing  or  being  employed,  is  illegal 
and  founds  an  action  for  damages  on  the  part  of  any  person  know- 
ingly injured  in  respect  of  his  "  probable  expectancy  "  by  such  inter- 
ference, and  also,  when  the  other  necessary  conditions  ezis^  afFords 
the  basis  of  an  injunction  from  a  court  of  equity. 

The  doctrine  which  supports  that  portion  of  the  restraining  order 
in  this  ease  which  undertakes  to  interdict  the  defendants  from  mo- 
lesting applicants  for  employment  as  an  invasion  of  a  right  of  the 
complainant,  is  applicable  to  a  situation  presenting  either  an  em- 
ployer or  an  employe  as  complainant,  and  oontainii^  the  following 
elements : 

Fitvt.  Some  person  or  persons  desiring  to  exercise  the  right  of  em- 
ploying labor,  or  the  right  of  being  employed  to  labor. 

Second.  A  combination  of  persons  to  interfere  with  that  right,  by 
molestation  or  annoyance,  of  the  employers  who  would  employ,  or  ol 
the  employes  who  would  be  employed,  in  the  absence  of  such  molesta- 
tion. 

How  far  the  element  of  oombination  of  a  number  of  persona  will 
finally  be  found  necessary,  in  order  to  make  out  the  invasion  of  a 
legal  or  equitable  right  in  this  class  of  cases,  need  not  be  discussed. 
We  are  dealing  with  cases  where  powerful  combinations  of  lai^ 
numbers,  in  fact,  exist. 

Third.  Such  a  degree  of  molestation  as  might  constrain  a  person 
having  reaeonaUe  fortitude,  and  not  being  unreasonably  sensitive,  to 
abandon  his  intention  to  employ  or  to  be  employed,  in  order  to  escape 
inch  molestation. 

Fourth.  As  the  result  of  .tiiie  fwegoing  oradititms,  an  actual  peco* 


.y  Google 


STCT.  U.]  JlESIt  CITY  PEIHTraQ  00.  V.  CAS8IDY.  747 

maty  loss  to  the  oomplaining  party,  hy  the  interference  with  his 
ecjoyment  of  his  "probable  expectancies"  ia  tespect  of  the  labor 
market 

I  do  not  think  that  the  constraining  force  broaght  to  bear  upon  the 
employer  or  employe  Thich  the  law  can  interdict  can  ever  include  the 
power  of  public  opinion  or  even  of  class  opinion.  Every  man,  whether 
an  employer  or  an  employe,  oonetitntea  a  part  of  a  great  industrial 
system,  and  his  conduct  ia  open  to  the  criticism  of  the  members  of 
his  own  class.  While,  therefore,  a  combination  of  onion  men  have  no 
right  to  ciy  "  scab  "  in  the  streets  to  non-union  employes,  or  follow 
them  in  the  street  in  a  body  to  and  from  their  homes,  or  do  many 
other  things  in  eoTii^nation,  which,  if  done  once  by  a  single  indiridual, 
would  not  found  an  action  of  tort,  such  combinations,  I  think,  hare 
left  a  fairly  wide  field  of  effort  towards  the  creation  and  application 
of  public  opinion  as  a  oonstralnii^  foroe  upon  conduct  <^  any  kind 
which  they  wish  to  discourage. 

I  have  endeavored  to  ezplaio,  in  a  general  way,  my  own  view  of 
the  most  important  and  least  understood  prinoiple  embodied  in  the 
restraining  order  in  this  case,  in  order  that  the  defendants,  and,  in 
fact,  all  parties  interested,  may  bare  all  possible  light  in  construing 
and  applying  the  exact  terms  of  the  order.  What  I  have  said  may 
be  found  to  be  subject  to  modifications,  without  subjecting  the  terms 
of  the  order  to  any  change.  All  generalizations  on  such  a  subject  — 
such  a  novel  sul^eet  as  the  one  under  consideration —  are  dangerous. 
There  may  be  conduct  on  the  part  of  a  combination  of  employers,  or 
of  employes,  which  would  seem  to  come  within  the  general  definition 
or  description  of  illegal  and  prohibited  conduct,  which  I  have  attempted 
to  frame,  but  which  conduct,  nevertheless,  might  be  justified,  and 
hence  could  not  be  adjudged  illegaL  Molestation  and  personal  an- 
noyance, however,  the  terms  which  I  have  employed,  do  not  seem  to 
be  inclusive  of  any  justifiable  conduct,  especially  if  no  one  is  allowed 
to  complain  that  he  is  molested  or  annoyed  by  being  subjected  peao^ 
ably  to  the  judgment  and  driticism  of  public  opinion. 

The  vice-chancellor  then  discussed  at  length  the  effect  of  the  answer 
of  the  defendants  and  the  affidavits  annexed  thereto,  which  denied  all 
the  charges  of  interference  with  existing  labor  contracts  or  molesta- 
tion practiced  to  prevent  new  workmen  from  being  employed.  The 
conclusion  was  tha^  notwithstanding  such  denials,  even  when  sus- 
tained by  the  greater  weight  of  evidence,  the  restraining  order  should 
be  held  in  force  as  to  those  defendants  who  stood  fairly  charged,  un- 
der oath,  with  the  interdicted  misconduct,  and  should  be  vacated  as 
to  any  other  defendants  not  so  charged ;  that  the  sole  issue  appeared 
to  be  one  of  fact,  viz.,  whether  the  defendants  had  done,  and  were 
threatening  to  do,  the  acts  complained  of  or  not,  and  that  such  an 
issue  could  not  properly  be  tried  on  ex  part«  affidavits,  but  should  be 
reserved  for  the  final  hearing;  that  in  a  case  like  this,  where  the 
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defeadautB  were  the  only  peraons  in  sight  apparently  interested  in 
having  the  unlawful  conduct  complained  of  oontinned,  and  were  there- 
fore subjected  to  a  temptation  to  cause  such  cMidoct  to  be  eontinned, 
an  injunction  which  merely  prevented  them  from  doing  acts  whidi 
they  disclaimed  any  right  to  do,  and  denied  that  they  had  done  or 
threatened  to  do>  should  be  retained  until  the  final  heating. 


P.  P.  SHEBBT  Airn  Othsbb  v.  C.  £.  PEBKENS  Aim  Asotheb. 
In  the  Sdpbsxk  Jddiciai.  Cottbt  of  MAseACHnsKTTSgJvn  19,1888. 

[B^orttd  M  UT  MamackttlU  Stporta,  91.] 

W.  Allen,  J.'  The  case  finds  that  the  defendants  entered,  with 
others,  into  a  scheme,  by  threats  and  intimidation,  to  prevent  persons 
in  the  employment  of  the  plaintiffs  frobi  continuing  in  such  employ- 
ment, and  to  prevent  others  from  entering  into  such  employment ;  that 
the  banners  with  thei;  inscriptions  were  used  by  the  defendants  ss 
part  of  the  scheme ;  and  that  the  plaintiffs  were  thereby  injured  in 
their  business  and  property. 

The  act  of  displaying  banners  with  devices,  as  a  means  of  threats 
and  intimidation  to  prevent  persons  from  entering  into  or  continuiitg 
in  the  employment  of  the  plaintiffs,  was  injurious  to  the  plaintdSs,  and 
illegal  at  common  law  and  by  statute.'  Walker  v.  Cronin.  We  think 
that  the  plaintiffs  are  not  restricted  to  their  remedy  by  an  action  at  Uw, 
but  are  entitled  to  relief  by  injunction.  The  acts  and  the  injury  were 
oontinnons.  The  banners  were  used  more  than  three  monUis  before 
the  fihog  of  the  plaintiffs'  bill,  and  continued  to  be  used  at  the  time  of 
the  hearing.  The  injury  was  to  the  plaintiffs'  business,  and  adequate 
remedy  could  not  be  given  by  damages  in  a  suit  at  law. 

The  wrong  is  not,  as  argued  by  the  defendants'  counsel,  alibel  upon 
the  plaintiffs'  business.  It  is  not  found  that  the  inscriptions  upon  the 
banners  were  false,  nor  do  they  appear  to  have  been  in  disparagement 
of  the  plaintiffs'  business.  The  scheme  in  pursuance  of  which  the  ban- 
ners were  displayed  and  maintained  was  to  injure  the  plaintiffs'  busi- 
ness, not  by  defaming  it  to  the  public,  but  by  intimidating  workmen,  so 
as  to  deter  them  from  keeping  or  making  engagements  with  the  plain- 
tiffs. The  banner  was  a  standing  menace  to  all  who  were  or  wished  to 
be  in  the  employment  of  the  plaintiffs,  to  deter  them  from  entering  the 
plaintiffs'  premises.  Maintaining  it  was  a  continuous  unlawful  ac^ 
injurious  to  the  plaintiffs'  business  and  property,  and  was  a  nuisance 
such  as  a  court  of  equity  will  grant  relief  against  Gilbert  ».Mickle;' 
Springhead  Spinning  Co.  v.  Biley.* 

>  ODlftha  opinion  of  Uucomtligivaii.  — Ed. 

*  Pub.  SiB.  c.  Tl,  f  a. 

*  4  SMdt.  Ch.  KIT. 
«  L.  B.  <  Eq.  HL 
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BoBton  Diatite  Go.  v.  Florence  Manaf.  Co.*  iras  a  case  of  defamation 
only.  Some  of  the  languid  in  Spiinghead  Spinning  Go.  v.  Biley  haa 
been  criticised,  but  tlie  decisioD  baa  not  been  overruled.  See  Boston 
Diatite  Go.  V.  Florence  Manuf .  Co.,  iM  mpra  ;  Frndential  Assuranoe 
Co.  r.  Knott;*  Saxby  w.  Easterbrook ; *  Thorlej'a  Cattle  Food  Co.  e. 
Massam;*  Tbomas  v.  Williams;*  Day  v.  Brownrigg;'  Glaskio  v. 
Balls  ;^  Hill ».  DavieB;*  Hermann  Loog  v.  Bean.* 

Decree  for  the  plainiijfft. 


VEGELAHN  v.  GUNTNER. 

IBM.   'UT  JfaoaaUiteti,  »3.U 

BiLi.  IK  EgtJiTT  agunst  tbnrteen  indlTidnal  defendants  and  two 
trades  unions. 

The  following  decree  was  entered  at  a  preliminary  hearing  npon 
the  bill :  "  This  oanse  came  on  to  be  heard  upon  the  plaintiS'B  motion 
for  a  temporary  injunction ;  and  after  due  hearing,  at  which  the  sev- 
eral defendants  were  represented  by  counsel,  it  is  ordered,  adjudged, 
and  decreed  that  an  injunction  issue  pendnUe  lite,  to  remain  in  force 
until  the  further  order  of  this  court,  or  of  some  justice  thereof,  re- 
straining the  respondents  and  each  and  every  of  them,  their  agents 
and  servants,  from  interfering  with  the  plfuntiS's  bnsineBS  by  patrol- 
ling the  sidewalk  or  street  in  front  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of  preventing  any  person  or  persons 
who  now  are  or  may  hereafter  be  in  his  employment,  or  desirous  of 
entering  the  same,  from  entering  it,  or  eontinning  in  it ;  or  by  ob- 
structing or  interfering  with  such  persons,  or  any  others,  in  entering 
or  leaving  the  plaintiff's  said  premises ;  or  by  intimidating,  by  threats 
or  otherwise,  any  person  or  persons  who  now  are  or  may  hereafter  be 
in  the  empl<yment  of  the  plaintiff,  or  desirous  of  entering  the  same, 
from  entering  it^  or  continuing  in  it ;  or  by  any  scheme  or  conspiracy 
among  themselves  or  with  others,  organized  for  the  purpose  of  annoy- 
ing, hindering,  interfering  with,  or  preventing  any  person  or  persons 
who  now  are  or  may  hereafter  be  in  the  employment  of  the  plaintiff, 
or  desirous  of  entering  the  same,  from  entering  it,  or  from  continu- 
ing therein." 

Hearing  up<m  the  bill  and  answers  before  Holmes,  J.,  who  reported 
the  case  for  the  consideration  of  the  full  court,  as  follows :  — 

"  The  facts  admitted  or  proved  are  that,  following  upon  a  strike  of 

l^e  plaintiff's  workmen,  the  defendants  have  conspired  to  prevent  the 

plaintiff  from  getting  workmen,  and  thereby  to  prevent  him  from 

]lUHus.6e.  *  L.  B.  10  Ch.  Iti.  i«C.P.D.>S9. 

«UCh.D.T6t.  *HCIi.D.8Si.  •lOCh.D.lM. 

,  '  1>  Cb.  D.  >S4.  *  21  Cb.  0.  TH.  >  M  Ch.  D.  SOS. 
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oanying  on  his  tnisiness  unless  and  until  he  will  adopt  a  schedule  of 
prices  which  has  been  exhibited  to  him,  and  for  the  porpOBe  of  com- 
pelling him  to  accede  to  that  schedule,  but  £or  no  other  purpose.  If 
he  adopts  that  schedule  he  will  not  be  interfered  with  further.  The 
means  adopted  for  preventing  the  plaintiff  from  getting  workroen  are, 
(1)  in  the  first  place,  peisnaaion  and  social  pressure.  And  these 
means  are  sufficient  to  affect  the  plaintiff  disadvantageously,  although 
it  does  not  appear,  if  that  be  material,  that  they  are  sufficient  to  crash 
him.  I  ruled  that  the  employment  of  these  means  for  the  said  pur- 
pose was  lawful,  and  for  that  reason  refused  an  injunction  against  the 
employment  of  them.  If  the  ruling  was  wrong,  I  find  that  an  injnno- 
tion  ought  to  be  granted. 

"  (2)  I  find  also,  that,  as  a  further  means  for  accomptishii^  the 
desired  end,  threats  of  personal  injury  or  unlawful  harm  were  con- 
veyed to  persons  seeking  emplojrment  or  employed,  although  no  actual 
violence  was  used  beyond  a  technical  battery,  and  although  the  threats 
were  a  good  deal  disguised,  and  express  words  were  avoided.  It  ap- 
peared to  me  that  there  was  danger  of  similar  acts  in  the  future.  1 
ruled  that  eonduot  of  this  kind  should  be  enjoined. 

"  The  defendants  established  a  patrol  of  two  men  in  front  of  the 
plaintiff's  factory,  as  one  of  the  instrumentalities  of  their  plan.  The 
patrol  was  changed  every  hour,  and  continued  from  half-past  six  in 
the  morning  until  half-past  five  in  the  afternoon,  on  one  of  the  busy 
streets  of  Boston.  The  number  of  men  was  greater  at  times,  and  at 
times  showed  some  little  inclination  to  stop  the  plaintifTs  door,  which 
was  not  serious,  but  seemed  to  me  proper  to  be  enjoined.  The  patrol 
proper  at  times  went  further  than  simple  advice,  not  obtruded  faey<«id 
the  point  where  the  other  person  was  willing  to  listen,  and  conduct  cd 
that  sort  is  covered  by  (2)  above,  but  its  main  purpose  was  in  aid  of 
the  plan  held  lawful  in  (1)  above.  I  was  satisfied  that  there  was  pro- 
bability of  the  patrol  being  continued  if  not  enjoined.  I  rnled  that 
the  patrol,  so  far  as  it  confined  itself  to  persuasion  and  giving  notiee 
of  the  strike,  was  not  unlawful,  and  limited  the  injunction  accoid- 
ittgly. 

"  There  was  some  evidence  of  persuasion  to  break  existing  contracta 
I  ruled  that  this  was  unlawful,  and  should  be  enjoined. 

"  I  made  the  final  decree  appended  hereto.  If,  on  the  forgoing 
facts,  it  ought  to  be  reversed  or  modified,  such  decree  is  to  be  entered 
as  the  full  oourt  may  think  proper ;  otherwise,  tlie  decree  is  to  stand." 

The  final  decree  was  as  follows  "  This  cause  came  on  to  be  heard, 
and  was  argued  by  oounsel ;  and  thereupon,  on  consideration  thereof, 
it  is  ordered,  adjudged,  and  decreed  that  the  defendants,  and  each  and 
every  of  them,  their  agents  and  servants,  be  restrained  and  enjoined 
from  interfering  with  the  plaintiffs  business  by  obstructing  or  phy- 
sically interfering  with  any  persons  in  entering  or  leaving  the  plain- 
tiff's premises  numbered  141,  143,  146,  147  North  Street  in  said 
Boston,  or  by  intimidating,  by  threats,  express  or  implied,  of  violence 
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or  pbTBical  harm  to  body  or  propertyi  any  person  or  pereons  who  now 
are  or  hereafter  may  be  in  the  employment  of  the  pl^tlfF,  or  desirooB 
of  entering  the  same,  from  entering  or  oontinning  in  it,  or  by  in  any 
way  hindering,  interfering  with,  or  preventing  any  person  or  persons 
who  now  are  in  the  employment  of  the  plaintiJEE  from  continning 
therein,  so  long  as  they  may  be  bound  so  to  do  by  lawful  contract" 

The  case  wa^  argued  at  the  bar  in  March,  1896,  and  afterwards  was 
submitted  on  briefs  to  nil  the  judges. 

T.  S.  SuskH,  for  the  defendants. 

B.  B.  Sal»,  for  the  plaintiff. 

Alleit,  J.  The  principal  question  in  this  oaae  is  whethet  the  de- 
fendants should  be  enjoined  against  maintaining  the  patroL  The 
report  shows  that,  following  upon  a  strike  of  the  plaintiffs  workmen, 
the  defendants  conspired  to  prevent  him  from  getting  workmen,  and 
thereby  to  prevent  him  from  carrying  on  his  business,  unless  and  until 
he  should  adopt  a  certain  schedule  of  prices.  The  means  adopted 
were  persuasion  and  social  pressure,  threats  of  personal  injury  or  un- 
lawful harm  conveyed  to  persons  employed  or  seeking  employment, 
and  a  patrol  of  two  men  in  front  of  the  plaintiff's  factory,  maintained 
from  half-past  six  in  the  morning  till  half-past  five  in  the  afternoon, 
on  one  of  the  busiest  streets  of  Boston.  The  number  of  men  was 
greater  at  times,  and  at  times  showed  some  little  disposition  to  stop 
the  plaintiff's  door.  The  patrol  proper  at  times  went  further  than 
simple  advice,  not  obtruded  beyond  the  point  where  the  other  person 
was  willing  to  listen ;  and  it  was  found  that  the  patrol  would  probably 
bo  continued,  if  not  enjoined.  There  was  also  some  evidence  of  per* 
suasion  to  break  existing  contracts. 

The  patrol  was  maintained  as  one  of  the  means  of  carrying  out  the 
defendants'  plan,  aud  it  was  used  in  combination  with  social  pressure, 
threats  of  personal  injuiy  or  unlawful  harm,  and  persuasion  to  break 
ezislang  contracts.  It  was  thus  one  means  of  intimidation  indirectly 
to  the  plaintiff,  and  directly  to  persons  actually  employed,  or  seeking 
to  be  employed,  by  the  plaintiff,  aud  of  rendering  such  employment 
unpleasant  or  intolerable  to  such  persons.  Such  an  act  is  au  unlaw- 
ful  interference  with  the  rights  both  of  employer  and  of  raoployed. 
An  employer  has  a  right  to  engage  all  persons  who  are  willing  to 
work  for  him,  at  such  prices  as  may  be  mutually  agreed  upon ;  and 
persons  employed  or  seeking  employment  have  a  corresponding  right 
to  enter  into  or  remain  in  the  employment  of  any  person  or  corpora- 
tion willing  to  employ  them.  These  r^hts  are  secured  by  the  Con- 
stitution itself.  Commumwecdtk  v.  Ferry,  155  Mass.  117;  People  v. 
Gm»(m,  109  N.  T.  389 ;  BracmiOe  Coal  Co.  v.  FeopU,  147  111.  66,  71 ; 
Ritchie  v.  People,  155  111.  98 ;  Low  v.  Reee  Printing  Co.,  41  Neb.  127. 
No  one  can  lawfully  interfere  by  foroe  or  intimidation  to  prevent 
employers  or  persons  employed  or  wishing  to  be  employed  from  the 
exercise  of  these  rights.  In  Massachusetts,  as  in  some  other  States, 
it  is  even  made  a  criminal  offence  for  one  by  intimidation  or  force  to 
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ptevent  or  seek  to  pievent  a,  person  from  enteriDg  into  or  continning 
in  the-  emploTment  of  a  person  or  corporation.  Pub.  Sts.  c  74,  J  2. 
Intimidation  ia  not  limited  to  threats  of  violence  or  of  physical  injoiy 
to  person  or  property.  It  has  a  broader  si^ification,  and  there  also 
ma;  be  a  moral  intimidation  which  is  illegal.  Patrolling  or  picketing, 
under  the  circnmstances  stated  in  the  report,  has  elements  of  iatimi- 
datioD  like  those  which  were  found  to  exist. in  Skerry  y.  Perkiiu,  147 
Mass.  212.  It  was  declared  to  be  unlawful  in  Regina  v.  Druitt,  10 
Cox  G.  C.  692 ;  Eeffina  v.  ffHiert,  13  Coi  C.  C.  82 ;  and  Regina  t. 
Bauld,  13  Cox  C.  C.  283.  It  was  assumed  to  be  unlawful  in  TroUi^ 
V.  London  Building  Trades  Federation,  11  T.  L.  B.  228,  though  in  thai 
case  the  pickets  were  withdrawn  before  the  bringing  of  the  bilL  Tb« 
patrol  was  an  unlawful  interference  both  with  the  plaintiff  and  with 
the  workmen,  within  the  principle  of  many  cases,  and,  when  instituted 
for  the  purpose  of  interferii^  with  his  business,  it  became  a  prirate 
nuisance.  See  Careus  v.  Rutherford,  106  Mass.  1 ;  Walker  v.  Cronin, 
107  Mass.  K>5 ;  Barr  t.  Xsaex  Tradea  Couneil,  8  Dick.  101 ;  Jlurdock 
V.  Walker,  162  Penn.  8t  695 ;  Wiek  China  Co.  v.  Brown,  164  Pemu 
St.  449 ;  Casur  d'Alene  Contolidaied  &  Mining  Co.  t.  Minenf  Union, 
61  Fed.  Bep.  260;  Temperton  v.  RuateU,  [1893]  1  Q.  B.  716;  Flood 
T.  Jaekton,  11  T.  L.  B.  276;  Wright  v.  Bennetiey,  a  case  before  Baron 
Pollock,  62  Alb.  L.  J.  104 ;  Judge  v.  Bennett,  36  W.  E.  103 ;  Lyonx  t. 
WUHnt,  [1896]  1  Ch.  811. 

The  defendants  contend  that  these  acts  were  justifiable,  because 
they  were  only  seeking  to  secure  better  wages  for  themselves  by  oom- 
pelli:^  the  plaintiff  to  accept  their  schedule  of  wages.  This  motiTe 
or  purpose  does  not  justify  maintaining  a  patrol  in  front  of  the  plain- 
tiff's premises,  as  a  means  of  carrying  out  their  conspiracy.  A  com- 
bination among  persons  merely  to  regulato  their  own  conduct  is  within 
.allowable  competition,  and  is  lawful,  although  others  may  be  indi- 
rectly affeoted  thereby.  Bat  a  combination  to  do  iujurioua  acts  ex- 
pressly directed  to  another,  by  way  of  intimidation  or  constraint, 
either  of  himself  or  of  persons  employed  or  seeking  to  be  employed 
by  him,  is  outside  of  allowable  competition,  and  is  onlawfuL  Various 
decided  oases  fall  within  the  former  class,  for  example :  Worthingioti 
V.  Waring,  167  Mass.  421;  Snow  t.  Wheeler,  113  Mass.  179;  Boioen 
V.  Matheton,  14  Allen,  499 ;  Commonwealth  y.  Hunt,  4  Met  111 ;  Ben- 
wood  Y.  TiUeon,  76  Maine,  226 1  Cote  y.  Murphy,  169  Penn.  St  420; 
Bohn  Manuf.  Co.  y.  HoUia,  64  Minn.  223 ;  Mogul  Steamehip  Co.  y. 
McGregor,  [1892]  A.  C.  26;  Curran  v.  Treleaven^  [1891]  2  Q.  B.  646, 
661.    The  present  case  falls  within  the  latter  class. 

Nor  does  the  fact  that  the  defendants'  acts  ,might  subject  them  to 
an  indictment  prevent  a  court  of  equity  from  issuing  an  injunction. 
It  is  true  that  ordinarily  a  court  of  equity  will  decline  to  issne  an 
injunction  to  restrain  the  commission  of  a  crime ;  but  a  contmuuig 
injury  to  proper^  or  business  may  be  enjoined,  although  it  may  also 
be  punishable  as  a  auisance  or  other  crime.    Sherry  y.  Feriim*,  147 
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Mass.  212.  In  ro  Doha,  158  IT.  8.  664,  693,  699 ;  Baltimore  &  Potoviae 
RaUroad  t.  Fifih  Baptitt  Church,  108  U.  8.  317,  329 ;  Cranford  v. 
TyrteU,  128  N.  Y.  341,  344 ;  OUbert  v.  Mukle,  4  Sandf.  Ch.  357 ; 
Mobile  y.  LouimiUe  &  Naehville  Sailroad,  84  Ala.  116,  126 ;  Arthur 
V.  Oaket,  63  Fed.  Kep.  310 ;  Toledo,  Ann  Arbor,  &  North  Michigan 
Railway  v.  Pmnsyloania  Co.,  64  Fed.  Bep.  730,  744;  Emperor  of 
Austria  y.  Day,  3  DeG.,  F.  &  J.  217,  239,  240,  263 ;  Hermann  Loog  v. 
Bean,  26  Ch.  D.  306, 314, 316, 317}  ATonwn  t.  TuMoud,  [1894]  1 Q.  B. 
671,  689,  690,  698. 

A  qoestion  is  also  presented  vhether  the  conrt  should  enjoin  such 
interference  with  persons  in  the  emplf^ment  of  the  plaintifE  who  are 
not  bound  "by  contract  to  remain  with  Mm,  or  with  perBons  who  are 
not  under  any  existing  contract^  but  who  are  seeking  or  intending  to 
enter  into  his  employment.  A  conspiracy  to  interfere  with  the  plain- 
tifiTs  business  t^  means  of  threats  and  intimidation,  and  by  maintain- 
ing a  patrol  in  front  of  his  premises  in  order  to  prevent  persons  from 
entering  his  employment,  or  in  order  to  prevent  persons  who  are  in 
his  employment  from  continuing  therein,  is  unlawful,  even  though 
such  persons  are  not  bound  by  contract  to  enter  into  or  to  continue 
in  his  employment;  and  the  injunction  should  not  be  so  limited  as  to 
relate  only  to  persons  who  are  bound  by  existing  contracts.  Walker 
V.  Cronin,  107  Mass.  655,  666;  Carew  v.  Rutherford,  106  Mass.  1; 
Sherry  v.  Perkins,  147  Mass.  212;  Temperton  v.  Ruatell,  [1893]  1  Q. 
B.  715,  728,  731 ;  Flood  v.  Jackson,  11  L.  T.  B.  276. 

In  the  opinion  of  a  majority  of  the  court  the  injunction  should  be 
ill  the  form  originally  issued.  So  ordered. 

[The  opinion  of  Field,  G.  J.,  is  omitted.  His  conclusion  was, 
"  that  the  decree  entered  t^  Mr.  Justice  H&lmes  should  be  affirmed 
without  modification."} 

HoLUEs,  J.  In  a  case  like  the  present,  it  seems  to  me  that,  what^ 
ever  the  true  result  may  be,  it  will  be  of  advantage  to  sound  thinking 
to  have  the  less  popular  view  of  the  law  stated,  and  therefore,  although 
when  I  have  been  unable  to  bring  my  brethren  to  share  my  convictions 
my  almost  invariable  practice  is  to  defer  to  them  in  sUence,  I  depart 
from  that  practice  in  this  case,  notwithstanding  my  unwillingness  to 
do  so  in  snpport  of  an  already  rendered  judgment  of  my  own. 

In  the  first  place,  a  word  or  two  should  be  said  as  to  the  meaning 
c^  the  report  I  assume  that  my  brethren  constme  it  as  I  meant  it 
to  be  construed,  and  that,  if  they  were  not  prepared  to  do  so,  they 
would  give  an  opportunity  to  the  defendants  to  have  it  amendedin 
accordance  with  what  I  state  my  meaning  to  be.  There  was  no  proof 
of  any  threat  or  danger  of  a  patrol  exoeedii^  two  men,  and  as  of 
course  an  injunction  is  not  granted  except  with  reference  to  what 
there  is  reason  to  expect  in  its  absence,  the  question  on  that  point  is 
whether  a  patrol  of  two  men  should  be  enjoined.  Again,  the  defend- 
ants are  enjoined  by  the  final  decree  from  intimidating  by  threats, 
apress  or  implied,  of  physical  harm  to  body  or  proper^,  any  person 
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who  may  be  desiroDs  of  entering  into  the  employineDt  of  the  plaintifi 
80  far  aa  to  prevent  him  from  entering  the  same.  In  order  to  test  the 
correctness  of  the  refusal  to  go  further,  it  must  be  assumed  that  the 
defendants  obey  the  express  prohibition  of  the  decree.  If  they  do 
not,  they  fall  within  the  injunction  as  it  now  stands,  and  are  liable 
to  summary  punishment.  The  important  difference  between  the  pre- 
liminary and  the  final  injunction  is  that  the  former  goes  further,  and 
forbids  the  defendants  to  interfere  with  the  plaintiff's  business  "  by 
any  scheme  .  .  .  organized  for  the  pnrpose  of  ,  .  ,  preventing  any 
person  or  persons  who  now  are  or  may  hereafter  be  .  .  .  desircFoa  of 
entering  the  [plaintifPs  employment]  &om  entering  it"  I  quote  only 
a  part,  and  the  part  which  seems  to  me  most  objectionable.  This  in- 
cludes refusal  of  social  intercourse,  and  even  organized  persuasion  or 
argument,  although  tiea  from  any  threat  of  violence,  either  express 
or  implied.  And  this  is  with  reference  to  persons  who  have  a  legal 
right  to  contract  or  not  to  contract  with  the  plaintiff,  as  they  may  see 
tit  Interference  with  existing  contracts  is  forbidden  by  the  final 
decree.  I  wish  to  insist  a  little  that  the  only  point  of  difference 
which  involves  a  difference  of  principle  between  the  final  decree  and 
the  preliminary  injunction  which  it  is  proposed  to  restore,  is  what  I 
have  mentioned,  in  order  that  it  may  be  seeu  exactly  what  we  are  to 
discuss.  It  appears  to  me  that  the  judgment  of  the  majority  tums  in 
part  on  the  assumption  that  the  patrol  necessarily  carries  with  it  a 
threat  of  bodily  barm.  That  assumption  I  think  unwairranted,  for  the 
reasons  which  I  have  giveo.  Furthermore,  it  cannot  be  said,  I  think, 
that  two  men  walking  together  up  and  down  a  sidewalk  and  speaking 
to  those  who  enter  a  certain  shop  do  necessarily  and  always  thereby 
convey  a  threat  of  force.  I  do  not  think  it  possible  to  discriminate, 
and  to  say  that  two  workmen,  or  even  two  representatives  of  an  oi^n- 
ization  of  workmen,  do,  —  especially  when  they  are,  and  are  known 
to  be,  under  the  injunction  of  this  court  not  to  do  so.  See  Stimson, 
Handbook  to  Labor  Law,  §  60,  esp.  pp.  290,  298,  299,  300 ;  Secfina  t. 
Shepherd,  11  Cox  C.  C.  326.  I  may  add,  that  I  think  the  more  intel- 
ligent workingmen  believe  as  fully  as  I  do  that  they  no  more  can  !» 
permitted  to  usurp  the  State's  prerogative  of  force  than  can  their  oppo- 
nents in  their  controversies.  But  if  I  am  wrong,  then  the  decree  as 
it  stands  reaches  the  patrol,  since  it  applies  to  all  threats  of  force. 
With  this  I  pass  to  the  real  difference  between  the  interlocutory  and 
the  final  decree. 

I  agree,  whatever  may  be  the  law  in  the  case  of  a  single  defendant, 
Rice  V.  Albee,  164  Mass.  88,  that  when  a  plaintiff  proves  that  sevenl 
persons  bare  combined  and  conspired  to  injure  hia  business,  and  harp 
done  acts  producing  that  effect,  be  shows  temporal  damage  and  a  enu:  o 
of  action,  unless  the  facts  disclose,  or  the  defendante  prove,  snnj: 
ground  of  excuse  or  justification.  And  I  take  it  to  be  settled,  anl 
r^htly  settled,  that  doing  that  damage  by  combined  persuasion  ii 
actionable,  as  well  as  doing  it  by  felsehood  Or  by  force.     Walker  v- 
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Cronin,  107  Mass.  665 ;  Morasse  v.  Brochu,  161  Maaa.  667 ;  T<uker  t. 
'  Stanley,  163  Mass.  148. 

KeverthelesB,  in  nnm'berless  instanoeB  the  law  warrants  the  inten- 
tional inSiction  of  temporal  dama^  becanse  it  re^rds  it  as  justified. 
It  is  on  the  qoeation  of  what  shall  amount  to  a  justification,  and  more 
eepeoially  on  the  nature  of  the  considerations  which  really  determine 
or  ought  to  determine  the  answer  to  that  question,  that  judicial  rea- 
souing  seems  to  me  often  to  be  inadequate.  The  true  grounds  of 
decision  are  considerations  of  policy  and  of  social  advantage,  and  it  is 
vain  to  snppose  that  solutions  can  be  attained  merely  by  logic  and 
the  general  propositions  of  law  which  nobody  disputes.  Propceitions 
as  to  public  policy  rarely  are  unanimously  accepted,  and  still  more 
rarely,  if  erer,  are  capable  of  onanswerable  proof.  They  require  a 
special  training  to  enable  any  one  even  to  form  an  intelligent  opinion 
about  them.  In  the  early  stages  of  law,  at  least,  they  generally  are 
acted  on  rather  as  inarticulate  instincts  than  as  definite  ideas  for 
which  a  rational  defence  is  ready. 

To  illustrate  what  I  have  said  in  the  last  paragraph,  it  has  been 
the  law  for  centuries  that  a  man  may  set  up  a  business  in  a  country 
town  too  small  to  support  more  than  one,  although  he  expects  and 
intends  thereby  to  ruin  some  one  already  there,  and  succeeds  in  his 
intent.  In  such  a  case  he  is  not  held  to  act  "unlawfully  and  without 
justifiable  cause,"  as  was  alleged  in  Walker  t.  Cronin  and  Rice  y. 
Albee.  The  reason,  of  course,  is  that  the  doctrine  generally  has  been 
accepted  that  free  competition  is  worth  more  to  society  than  it  costs, 
and  that  on  this  ground  the  infliction  of  .the  dam^e  is  privileged. 
Commonwealth  v.  Sunt,  i  Met.  Ill,  134.  Tet  even  this  proposition 
nowadays  is  disputed  by  a  considerable  body  of  persons,  including 
many  whose  intelligence  is  not  to  be  denied,  little  as  we  may  agree 
with  them. 

I  have  chosen  this  Ulustration  partly  with  reference  to  what  I  have 
to  say  nest  It  shovs  without  the  need  of  further  authority  that  the 
policy  of  allowing  free  competition  justifies  tiie  intentional  inflictii^ 
of  temporal  damage,  including  the  damage  of  interference  with  a 
man's  business,  by  some  means,  when  the  damage  is  done  not  for  its 
own  sake,  but  as  an  instrumentality  in  reaching  the  end  of  victory  in 
the  battle  of  trade.  In  such  a  case  it  cannot  matter  whether  the  plain- 
tiff is  the  only  rival  of  the  defendant,  and  so  is  aimed  at  specifically, 
or  is  one  of  a  class  all  of  whom  are  hit  The  only  debatable  ground 
is  the  nature  of  the  means  by  which  such  damage  may  be  inflicted. 
We  ftU  agree  that  it  cannot  be  done  by  force  or  threats  of  force.  We 
all  agree,  I  presume,  that  it  may  be  done  by  persuasion  to  leave  a 
rival's  shop  and  come  to  the  defendant's.  It  may  be  done  by  the 
refusal  or  withdrawal  of  various  peconiaty  advanls^es  which,  apart 
from  this  consequence,  are  within  the  defendant's  lawful  control.  It 
may  be  done  by  the  withdrawal,  or  threat  to  withdraw,  such  advan- 
tag«8  from  third  persons  who  have  a  right  to  deal  or  not  to  deal  with 
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tbe  plaintiff,  as  &  means  of  indaciag  them  not  to  deal  with  him  eithei 
as  cuatoraeis  or  servanta.  Commonwealth  t.  Sunt,  4  Met  111,  132, 
133 ;  Bowm  v.  Matheton,  14  Alteo,  499 ;  Heytoood  t.  TilUoti,  76  Uune, 
226 ;  Mogvl  Steamghip  Co.  v.  MoGregor,  [1S92]  A.  C.  25. 

I  pause  here  to  remark  that  the  word  "  threats  "  often  is  used  as  if, 
when  it  appeared  that  threats  had  been  made,  it  appeared  that  unlaw- 
fal  conduct  had  begun.  But  it  depends  on  what  70a  threaten.  As  a 
general  mle,  even  if  subject  to  some  exceptions,  what  yon  may  do  in 
a  certain  event  you  may  threaten  to  do,'  that  is,  gire  warning  of  your 
intention  to  do  in  that  erent,  and  thus  allow  the  other  person  the 
chance  of  avoiding  the  consequencea.  So  as  to  "compulsion,"  it 
depends  on  how  you  "compel."  Commowtotalth  v.  Hunt,  4  Met  111, 
133.  80  as  to  "annoyance"  or  "intimidation."  Connor  t.  &at, 
Cvrran  T.  TreUaven,  17  Cox  C.  C.  364,  367,  368,  370.  In  Sherry  v. 
Perkins,  147  Mass.  212,  it  was  found  as  a  fact  that  the  display  of  ban- 
ners  which  was  enjoined  was  part  of  a  scheme  to  prevent  workmen 

1  (.  .  .  "tb*  dahndut  Mwcutiani  had  th*  ■biolata  right  td  thraBtin  la  da  tlut  which 
tlM7  had  Ih*  right  U  dn."   Pabkbb,  C.  J.,  in  National  Prataetin  Aaiociatiaa  «.  Camiaiig, 

ITO  N>»  Tork,  31S,  p.  sag. 

"  [t  will  be  uid  that  i  man  hai  tha  abaoluta  right  to  tbreatao  to  do  that  which  ba  hai  ■ 
riifht  to  do.  Granted  that  what  von  may  abtolutalj  do  joa  may  abulntcl;  thraatcn  to  do 
(gire  unqualified  notici  of  yonr  intention  to  do).  Bat  it  does  not  follow  that  joa  maj  con- 
ditionally thraalen  to  do  IL  The  right  to  abwlutaly  rafuaa  to  work  and  the  right  to  condi- 
tionally rafiue  do  iiot,ai  againet  third  pariona,  i.  a.,  panom  oUiar  than  the  emplo  jar,  ttaod 
to  each  other  in  tha  relation  of  the  greater  to  the  leH.  The  former  doee  not  neeeuarily  iD- 
elode  Ibe  Ulter.  They  arc  dialinct  from  each  other)  and  the  latter  may  aometiinei  be  the 
more  important  and  the  more  dangeroui  right  ol  Iha  two."    10  Harr.  I^w  Bar.,  p.  STt. 

"  Tha  right  to  qait  an  employment  which  ii  terminable  at  will  may  include  a  right  lo 
gi**  abBoluIe  and  unqualifiid  notice  of  inlenlion  to  l»Te." 

"  It  may  alio  Inclnda,  at  agaiml  a»  tmplofir,  a  right  ta  annei  any  poeeible  condition  to 
an  ofler  lo  work  or  la  a  threat  to  refrain  from  working.  By  'right  aa  agvlnat  an  ampioyar ' 
we  Dieaa  that  an  employer  conld  not  maintain  an  action  agalDit  a  laborer  (or  anoaxing  nd 
COnditioni.  The  employer  is  not  legally  damaged  hy  euch  an  offer.  Heie  not  bound  toac- 
Mpt  It.  Ab  between  B  and  C,  the  panon  with  whom  B  i»  directly  dealing,  it  may  be  tnia 
that  'the  right  to  rafuee  lo  deal  invalTeB  the  right  to  name  any  termi  which  one  pleaaei, 
and  to  refnM  to  deal  except  on  Ihee*  lenu.'  C  cannot  muntain  an  action  againat  B  (or  in- 
■iiling  on  onreainuabta  temu.  But  the  tenna  or  condition*  aaneiad  to  an  offer  may  rclalt 
to  the  othree'a  ivlatione  to  a  third  penon,  and  [if  the  oBerta  accept!  and  parfomi  the  cm- 
dltloni]  that  may  nUie  a  qneetion  whether  aoch  third  paraon  hai  any  gronnd  of  complaint.'' 

"  We  think  tluU  the  right  to  work  or  not  U  work  doea  not  inclnda,  at  agaimtl  third  fir- 
MM,  the  right  to  annex  any  pouibla  condition  to  an  otter  to  work  or  to  a  notice  of  intantioa 
to  rafnln  from  work.  Bnppoea  that  B  oSen  lo  work  tor  C  on  condition  that  C  commiti  a 
battery  on  A.  Could  B  effectiTely  deny  that  he  Inatigilad  the  commiitian  of  the  batteiy  T 
Could  B  eacapa  liability  to  A  on  the  ground  that  ha  wa>  merely  atadng  to  C  tbe  oonditiraa 
on  which  ha  waa  willing  to  exerciae  hii  right  to  Ubor  or  not  to  kbor  f  "  10  Bar*.  Law 
Bar.  8T0-an. 

Tbe  contrary  tIow  Ii  open  lo  eeTaral  objectlone:  — 

"  1.  It  aaanmaa  that.  If  certain  conduct  of  B  doea  not  violate  koy  legal  rl^t  of  C,  it  c«^ 
sot  infringe  a  legal  right  of  A. 

"3.  It  OTerioohi  the  dticinclion  between  unconditionally  ezercliing  a  right,  and  oflariig 
toexerciaa  lt(Dr  lo  refr^n  from  eierclaing  il)  on  condition' that  the  oRerea  ih^  take  actiM 
which  ia  intended  lo  prodnca  (and  doea  pmduoa)  damage  to  a  third  peraon., 

"S.  It  aaaumei  thatonawho  Intentionally  inatigtles  a  accond  peraon  to  inflkt  damage  M 
a  third  penon  can  eicapa  reiponaiblUty  by  patting  the  Inaligallon  intheformof  aconditieMl 
ofler  to  ezerciae,  or  to  refrain  frotn  exereleing,  ■  right  which  ha  had  agnlaat  the  noond  fm- 
Mu."    10Harir.UirIUT.lN.- Ed.] 
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from  enteriog  or  Temaining  in  the  plaintifTs  employment,  "by  threats 
and  intimidation."  The  context  showed  that  the  words  as  there  used 
meant  threats  of  personal  violence,  and  intimidation  by  caaeing  fear 
of  it. 

I  hare  seen  the  sn^estion  made  that  the  conflict  betweea  employers 
and  employed  is  not  competition.  But  I  venture  to  assume  that  none 
of  my  lu^tiireu  would  rely  on  that  suggestion.  If  the  policy  on  which 
oar  law  is  founded  is  too  narrowly  expressed  In  the  term  free  compe- 
tition, we  may  substitute  free  struggle  for  life.  Certainly  the  policy 
is  not  limited  to  struggles  between  persons  of  the  same  class  competing 
for  the  same  end.    It  applies  to  all  conflicts  of  temporal  interests. 

So  far,  I  suppose,' we  are  agreed.  But  there  is  a  notion  which  lat- 
terly has  been  insisted  on  a  good  deal,  that  a  combination  of  persons 
to  do  what  any  one  of  them  lawfully  might  do  by  himself  will  make 
the  otherwise  lawful  conduct  unlawful.  It  would  be  rash  to  say  that 
some  as  yet  unformulated  truth  may  not  be  hidden  under  this  propo- 
sition. But  in  the  general  form  in  which  it  baa  been  presented  and 
accepted  by  many  courts,  I  think  it  plainly  untrue,  both  on  authority 
and  on  principle.  Commonwealth  v.  Sunt,  4  Met  111;  Randall  v. 
Jfaxelton,  12  Allen,  412,  414.  There  was  combination  of  the  most 
flagrant  and  .dominant  kind  in  Bowen  v.  Xatheson  and  in  the  Mogul 
Steamship  Company's  case,  and  combination  was  essential  to  the  suc- 
cess achieved.  But  it  is  not  necessary  to  cite  cases ;  it  is  plain  from 
the  slightest  consideration  of  practical  affairs,  or  the  most  superficial 
reading  of  industrial  history,  that  free  competition  means  combina- 
tion, and  that  the  organization  of  the  world,  now  going  on  SO  fast, 
means  an  ever  increasing  might  and  scope  of  combination.  It  seems 
to  me  futile  to  set  our  faces  against  this  tendency.  Whether  bene- 
ficial on  the  whole,  as  I  think  it,  or  detrimental,  it  is  inevitable,  unless 
the  fundamental  axioms  of  society,  and  even  the  fundamenbd  condi- 
tions of  life,  are  to  be  changed. 

One  of  the  eternal  conflicts  out  of  which  life  is  made  np  is  that 
between  the  effort  of  every  man  to  get  the  most  he  can  for  his  services, 
and  that  of  society,  disguised  under  the  name  of  capital,  to  get  his 
serricea  for  the  least  possible  return.  Combination  on  the  one  side  is 
patent  and  powerful.  Combination  on  the  other  is  the  necessary  and 
desirable  counterpart,  if  the  battle  is  to  be  carried  on  in  a  fair  and 
equal  way.  I  am  unable  to  reconcile  Temperton  v.  Eusaell,  [1893]  1 
Q.  B.  715,  and  the  cases  which  follow  it,  with  the  Mogul  Steamship 
Company  case.  But  Tempefrton  v.  Bustell  is  not  a  binding  authority 
here,  and  therefore  I  do  not  think  it  neoessary  to  discuss  it. 

If  it  be  true  that  workingmen  may  combine  with  a  view,  amoi^ 
oUier  things,  to  getting  .as  much  as  they  ean  for  their  labor,  just  as 
capital  may  combine  with  a  view  to  getting  the  greatest  possible  re- 
turn, it  must  be  true  that  when  combined  th^  have  the  same  liberty 
.  that  combined  capital  has  to  support  their  interests  by  argument 
petsuasion,  and  the  bestowal  or  refusal  of  those  advantages  which 
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they  otlierviae  lawfully  control.  I  can  remember  when  many  people 
thought  that,  apart  from  violence  or  breach  of  ooatract,  strikes  vera 
wicked,  as  organized  refusals  to  work.  I  suppose  that  iutelligent 
economists  and  legislators  have  given  up  that  notion  to-day.  I  feel 
pretty  confident  that  they  equally  vill  abandon  the  idea  that  an  oi^an- 
ized  refusal  by  workmen  of  social  interoourse  with  a  man  who  shall 
enter  their  antagonist's  employ  is  wrong,  if  it  is  dissociated  from  any 
threat  of  violence,  and  is  made  for  the  sole  object  of  prevailing  if  pos- 
Bible  in  a  contest  with  their  eqiployer  about  the  rate  of  wages.  The 
fact,  that  the  immediate  object  of  the  act  by  which  the  benefit  to 
themselves  is  to  be  gained  is  to  injure  their  antagonist,  does  not  neces- 
sarily make  it  unlawful,  any  more  than  when  a  great  house  lowers  the 
price  of  certain  goods  for  the  purpose,  and  with  the  effect,  of  drimg 
a  smaller  antagonist  from  the  business.  Indeed,  the  question  seems 
to  me  to  have  been  decided  as  long  ago  as  1842  by  the  good  sense  of 
Chief  Justice  Shaw,  in  Commonwealth  v.  Hunt,  4  Met.  111.  I  repeat 
at  the  end,  as  I  said  at  the  beginning,  that  this  is  the  point  of  differ- 
ence in  principle,  and  the  only  one,  between  the  interlocutory  and  the 
final  decree.  See  Begina  v.  Shepherd,  11  Coi  C.  C.  325;  Connor  r. 
Kent,  Gibson  v.  Laiofon,  Curran  v.  Treleaven,  17  Cox  C.  C.  354. 

The  general  question  of  the  propriety  of  dealing  with  this  kind  of 
case  by  injunction  I  say  nothing  about,  because  I  understand  that  the 
defendants  have  no  objection  to  the  final  decree  if  it  goes  no  further, 
and  that  both  parties  wish  a  decision  upon  the  matters  which  I  hare 
disonssed. 


ANONYMOUS. 
Iv  THx  CoKHOif  Fleas,  Hilaxt  Tebm,  1410. 
[Aborted  in  TaiiT^oat,  U  Eenrg  IV^  folio  47,  pladtmrn  9L] 

Two  masters  of  a  grammar  school  at  Glonoester  brought  a  writ  of 
trespass  against  another  master,  and  counted  that  the  defendant  had 
started  a  school  in  the  same  town,  so  that  whereas  the  plaintiffs  had 
formerly  received  40d.  or  two  shillings  a  quarter  from  each  child,  now 
they  got  only  12d.,  to  their  damage,  &o. 

Tiltedey.    Hia  writ  is  worthless. 

Skrene.  It  is  a  good  action  on  the  case,  and  the  plaintiffs  ban 
shown  well  enough  how  they  are  damaged;  wherefore,  &g. 

Hanktobd,  J.  There  may  be  damnum  abt^uo  ityuria.  As  if  I  haTS 
a  mill,  and  my  neighbor  builds  another  mill,  whereby  the  profit  of  mine 
is  dimiuiahed,  I  shall  have  no  action  against  him ; '  still  I  am  damaged, 
guod  THiBNme,  0.  J.,  eoneetait,  and  said  that  the  instruction  of  chil- 
dren  is  a  spiritual  matter ;  and  if  one  retaina  a  master  in  his  house  to 
teach  his  diildren,  it  is  a  damage  to  the  common  master  of  the  town, 
yet,  I  think,  he  will  have  no  action. 

>  Bract,  fol.  m,  a;  T.  B.  ja  Bea.TI.,  14,  pi.  SS  JamrI.  — Ed. 
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Skreae.  The  masters  of  Paul's  claim  that  there  shall  be  no  other 
masters  in  all  London  except  themselves. 

I£orlon  demurred  becaase  the  action  vaa  not  maintainable. 

Hill,  J.  There  is  no  ground  to  maintain  this  action,  since  the 
plaintiffs  have  no  estate,  but  a  ministry  for  the  time ;  and  though  &□- 
other  equally  competent  with  the  plaintiffs  comes  to  teaoh  the  children, 
this  is  a  virtuous  and  charitable  thing,  and  an  ease  to  the  people,  for 
vhioh  he  cannot  be  punished  by  our  law. 

Skrena.  If  a  market  is  erected  to  the  nuisance  of  my  market,  I  shall 
have  an  assize  of  nuisance ;  and  in  a  common  case,  if  those  coming  to 
my  market  be  disturbed  or  beaten,  whereby  I  lose  my  toll,  I  shall  have 
a  good  action  on  my  case ; '  so  here. 

JSahkford,  J.  Not  the  same  case,  because  in  the  case  pat  youbave 
a  freehold  and  inheritance  in  the  iuarket ;  but  here  the  plaintiffs  hare 
no  estate  in  the  schoolmastership,  &c.,  but  for  an  uncertain  time,  and 
it  would  be  against  reason  for  a  master  to  be  hindered  haia  keeping 
school  where  he  pleases,  unless  where  a  university  was  incorporated 
or  a  school  founded  in  ancient  times. 

And  the  opinion  of  the  court  was  that  the  writ  would  not  lie.  Where- 
fore it  was  awarded  that  they  should  take  nothing,  &c.* 


THE  MOGUL  STEAMSHIP  CO.  LIMITED  v.  McQEEGOE  & 

CO.    AND    OlHEBB. 

If  thx  Coubt  of  Afpbal,  Jtn.Y  IS,  1889. 

[B^ortid  w  Laio  ItiporU,  23  Qmmb'i  Btnek  DiMon,  MS.] 

BoTBir,  L.  J.*  We  are  presented  in  thia  case  with  an  apparent  con- 
flict or  antinomy  between  two  rights  that  are  equally  regarded  by  the 
law — the  right  of  the  plaintiffs  to  be  protected  in  the  legitimate  exer- 
cise of  their  trade,  and  the  right  of  the  defendants  to  carry  on  their 
bosiness  as  seems  best  to  them,  provided  they  oommit  no  wrong  to 
others.  The  plaintiffs  complain  that  the  defendants  have  crossed  the 
line  which  the  common  law  permits ;  and  inasmuch  as,  for  the  purposes 
of  the  present  case,  ve  are  to  assume  some  possible  damage  to  the 
plaintiffs,  the  real  question  to  be  decided  is  whether,  on  such  an  assump- 
tion, the  defendants  in  the  conduct  of  their  commercial  affairs  have 
done  anything  that  is  unjustifiable  in  law.  The  defendants  are  a  num- 
ber of  ship-owners  who  formed  themselves  into  a  leagneor  conference 
for  the  purpose  of  ultimately  keeping  in  their  own  hands  the  control 

1  T.  B.  14  &  IS  Ed.  m.  (Botli  Seriu)9a;T.  B.a9Ei>.  m.  IS,  b.  .jiwonl.  — Ed. 

•  T,  B.  HHenrjTin.  S-a^eoonl.  — Ko. 

*  Only  th«  opinlan  of  Bowui,  L,  J.,  )t  gioan.  Fbt,  L.  J.,  eaneiund,  bdt  Lobd  Eima, 
H,  B.,  dlMcntfld.  Thi  dtdihiD  wai  iftcrwirda  wSrmed  in  Ui«  BaoM  ol  Lardi,  '9^  App. 
Cu.».  — Ed. 
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of  ttao  tea  carriage  fix>m  certain  Chinese  porta,  and  for  the  purpose  of 
driving  the  plaintiSk  and  other  competitorB  ^m  the  field.  In  order  to 
succeed  in  this  object,  and  to  discourage  the  plaintiffs'  vessels  fiom 
resorting  to  those  ports,  the  defendants  daring  the  "tea  harvest  "of 
1885  combined  to  offer  to  the  local  shippers  very  low  freights,  with  a 
view  of  generally  reducing  or  '*  smashing  "  rales,  and  thus  rendering  it 
unprofitable  for  the  plaintiffb  to  send  their  ships  thitiier.  They  offered, 
moreover,  a  rebate  of  five  per  cent  to  all  local  shippers  and  agents  who 
would  deal  exclusively  with  vessels  belonging  to  the  Conference,  and 
any  agent  who  broke  the  condition  was  to  forfeit  the  entire  rebate  oa 
alt  shipments  made  on  behalf  of  any  and  every  one  of  his  principals 
during  the  whole  year  —  a  Ibrfbitore  of  rebate  or  allowance  which  wu 
denominated  as  "  penal"  by  the  pluntiSh'  coansel.  It  must,  however, 
be  taken  as  established  that  the  rebate  was  one  which  the  defendants 
need  never  hare  allowed  at  all  to  their  castomeTB.  It  mnst  also  be 
taken  that  the  defendants  had  no  personal  ill-will  to  the  plaintifEs,  nw 
any  desire  to  harm  them  except  such  as  is  involved  in  the  wish  and 
intention  to  discourage  by  such  measures  the  plaintiffs  from  sending 
rival  vessels  to  such  ports.  The  acts  of  which  the  plaintiffs  particularly 
complained  were  as  follows:  —  First,  a  circular  of  May  10,  1885,  1^ 
which  the  defendants  offered  to  the  local  shippers  and  their  agents  a 
benefit  by  way  of  rebate  if  they  would  not  deal  with  the  plaiDtiS, 
which  was  to  be  lost  if  this  condition  was  not  flilfilled.  Secondly,  the 
sending  of  special  ships  to  Hankow  in  order  by  competition  to  deprive 
the  plaintiffs'  vessels  of  profitable  freight  Thirdly,  the  offer  at  Hankow 
of  freights  at  a  level  which  would  not  repay  a  ship-owner  for  his  adven- 
ture, in  order  to  "  smash  "  freights  and  fri^ten  the  plaintiflh  tiom  the 
field.  Fourthly,  pressure  put  on  the  defendants'  own  agents  to  induce 
them  to  ship  only  by  the  defendanto'  vessels,  and  not  by  thoae  of  the 
plainti^.  It  is  to  be  observed  with  regard  to  all  these  acto  of  which 
complaint  is  made  that  they  were  acts  that  in  themselves  could  not  be 
said  to  be  ill^al  unless  made  so  by  the  object  with  which,  or  the  com- 
bination in  the  course  of  which,  they  were  done ;  and  that  in  reality 
what  ia  complained  of  is  the  pursuing  of  trade  competition  to  a  length 
which  the  plaintiffs  consider  oppressive  and  prejudicial  to  themselves. 
We  were  invited  by  the  pluntiffs'  counsel  to  accept  the  position  from 
which  their  ai^ument  started  —  that  an  action  will  lie  if  a  man  mali- 
ciously and  wrongfhily  conducts  himself  so  as  to  injure  another  in  that 
other's  trade.  Obscurity  reside  in  the  langu^e  used  to  state  this 
proposition.  The  terms  "maliciously,"  "wroDgfblly,"  and  "injure"  are 
words  all  of  which  have  accurate  meanings,  well  known  to  the  law,  bat 
which  also  have  a  popular  and  less  precise  signification,  into  which  it  is 
necessary  to  see  that  the  ailment  does  not  imperceptibly  slide.  An 
intent  to  "  injure"  in  strictness  means  more  than  an  intent  to  harm. 
It  connotes  an  intent  to  do  wrongful  harm.  "  Maliciously,"  in  like 
manner,  means  and  implies  an  intention  to  do  an  act  which  is  wrongfhl, 
to  the  detriment  of  another.    The  term  "  wrongful "  imports  in  its  tern 
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the  infringemeDt;  of  some  right.  The  ftmbiguoiiB  propoaition  to  which 
we  were  invited  by  the  plaintiffs'  counsel  still,  therefore,  leaves  nnaolved 
tbe  queatioii  of  what,  as  between  the  plaintiffs  and  defendants,  are  tiie 
rights  of  trade.  For  the  purpose  of  clearness,  I  desire,  as  far  as  poa-  - 
Bible,  to  avoid  terms  in  their  popular  use  so  slippery,  and  to  ti^auslate 
them  into  less  fallacioas  language  wherever  passible. 

Tbe  EDglieh  law,  which  id  its  earlier  stages  began  with  but  an  Imper- 
fect line  of  demarcation  between  torts  and  breaches  of  contract,  pre- 
sents as  with  DO  BcientiQc  anal^isis  of  the  degree  to  whiuh  the  intent  to 
liarm,  or,  in  the  language  of  tbe  civil  law,  the  animut  vidno  nocendi, 
may  enter  into  or  affect  the  conception  of  a  jjerBonal  wrong;  see 
Chasemore  v.  Richards.'  AH  personal  wrong  means  the  infringement 
of  some  personal  right.  "  It  is  essential  to  an  action  in  tort,"  say  the 
Privy  Council  in  Rogers  v.  Rajendro  Dutt,*  "that  tbe  act  complained 
of  should  under  the  circamstauces  be  legally  wrongful  as  regards  the 
party  complaining ;  that  is,  it  must  prejudicially  affect  him  in  somA 
legal  right ;  merely  that  it  will,  however  directly,  do  a  man  harm  in  his 
interests,  is  not  enough."  What,  then,  were  the  rights  of-tlie  plaintiffs 
as  traders  as  against  the  defendants?  The  plaiutiSe  had  a  right  to  be 
protected  against  certain  kind  of  conduct ;  and  we  have  to  consider 
what  oonduct  would  pass  this  legal  line  or  boundary.  Now,  inten- 
tionally to  do  that  which  is  calculated  in  the  ordinary  course  of  events 
to  damage,  and  which  does,  in  fact,  damage  anqther  in  that  other  per- 
son's property  or  trade,  is  actionable  if  done  without  just  cause  or 
excuse.  Such  intentional  action  when  done  without  just  cause  or  excuse 
is  what  the  law  calls  a  malicious  wrong  (see  Bromage  v.  Prosser; 
Capita]  and  Counties  Bank  v.  Henty,  per  Lord  Blackburn  *) .  The  acta 
of  tbe  defettdaota  which  are  complained  of  here  were  intentional,  and 
were  also  calculated,  no  doubt,  to  do  the  pluntiffs  damage  in  their 
trade.  But  In  order  to  see  whether  they  were  wrongful  we  have  still  to 
.discuss  the  question  whether  they  were  done  without  any  Just  cause  or 
excuse.  Such  just  cause  or  excuse  the  defendants  on  their  side  assert 
to  be  found  in  their  own  positive  right  (subject  to  certain  limitations) 
to  carry  on  their  own  trade  freely  iu  tbe  mode  and  manner  that  beat 
suits  them,  and  which  they  think  best  calculated  to  secure  their  own 
advantage. 

What,  then,  are  the  limitations  which  the  law  imposes  on  a  trader  iu 
the  oonduct  of  bis  business  aa  between  himeelf.and  other  traders? 
There  seem  to  be  no  burdens  or  restrictions  in  law  upon  a  trader  which 
arise  merely  from  the  fact  that  he  is  a  trader,  and  which  are  not  equally 
laid  on  all  other  subjects  of  the  Crown.  Hie  right  to  trade  fVeely  ia 
s  right  which  the  law  rect^nizes  and  encourages,  but  it  is  one  which 
placea  him  at  no  special  disadvantage  as  compared  with  others.  No 
man,  whether  trader  or  not,  can,  however,  justify  damaging  another  in 
bis  commercial  business  by  fVaud  or  misrepresentation.  Intimidation, 
1  T  B.  L.  C.  W,  at  p.  n 
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obstrnctloD,  and  molestation  are  forbidden ;  so  U  the  intentional  pny 
cnrement  of  a  violation  of  individual  rights,  contractual  or  other,  assam- 
ing  always  that  there  is  do  Juat  caase  for  it.  The  intentional  driTing 
away  of  cnatoniers  by  show  of  violenoe,  Tarleton  v.  M'Gawley ;  the 
obstraction  of  actors  on  the  stage  by  preconcerted  hissing,  Clifford  tr. 
Brandon,*  Gr^^ory  v.  Bmnswick ;  the  disturbance  of  wild  fowl  in 
decoys  by  the  firing  of  gnns,  Carrington  v.  Taylor*  and  Eeeble  t>. 
Hickeringlll;  the  impeding  or  threatening  servants  or  workmen, 
Garret  v.  Taylor ;  tlie  inducing  persons  under  personal  conlncts  to 
break  their  contracts,  Bowen  v.  Hall,  Liimley  v.  Gye,  —  all  are  in- 
stances of  such  forbidden  acts.  But  the  defendants  have  been  guilty  of 
none  of  these  acta.  They  hare  done  ootJiiDg  more  against  the  pUtn- 
iAffa  than  pursue  to  the  bitter  end  a  irar  of  oompetitifxi  waged  in  the 
Interest  of  their  own  trade.  To  the  argument  that  a  oompetition  u 
pursued  ceases  to  have  a  Jnst  cause  or  excuse  when  tbere  is  fll-will  at 
a  personal  intention  to  harm,  it  is  sofflcient  to  reply  (as  I  have  already 
pointed  out)  that  there  was  here  no  personal  intention  to  do  any  other  or 
greater  harm  to  the  plaintiffs  than  such  as  was  necessarily  involved  in 
the  desire  to  attract  to  the  defendants'  ships  the  entire  tea  (teigbtB  of  the 
ports,  a  portion  of  which  would  otherwise  have  fallen  to  the  plaintiffs' 
share.  I  can  find  no  authority  for  the  doctrine  that  such  a  commercial 
motive  deprives  of  *'  just  cause  or  excuse  "  acts  done  in  the  course  of 
trade  which  would  but  for  such  a  motive  be  Justifiable.  So  to  hold 
would  be  to  convert  into  an  ill^^al  motive  the  instinct  of  self-advance- 
ment and  self-protection,  which  is  the  very  hicentive  to  aH  trade.  Tb 
say  that  a  man  ia  to  trade  fteely,  but  that  he  is  to  stop  short  at  any  aiA 
which  is  calculated  to  bann  other  tradesmen,  and  which  is  designed  to 
attract  businesa  to  hia  own  shop,  would  be  a  Strange  and  imposuble 
counsel  of  perfection.  But  we  were  told  that  oompetition  cesses  to  be 
the  lawfiil  exercise  of  trade,  and  so  to  be  a  lawful  excuse  for  what  will 
harm  another.  If  carried  to  a  length  which  Is  not  fur  or  reasonable. 
The  offering  of  rednoed  rates  by  the  defendants  In  the  present  case  ia 
B^d  to  have  been  "  uiifatr."  This  seems  to  assume  that,  apart  fh>ni 
ftaud.  Intimidation,  molestation,  or  obstruction,  of  some  other  personal 
right  in  rem  or  in  pertoiiam,  there  b  some  natural  standard  of  "  Uit- 
nesB "  or  *'  reasonableness  "  (to  be  determined  by  the  internal  oon- 
■ciousnesB  of  Judges  and  Juries)  bej'ond  which  ooinpetjtion  ought  not  in 
law  to  go.  There  aeems  to  be  no  authority,  and  I  think,  wltti  submis- 
sion, that  there  is  no  sufficient  reason,  for  such  a  proposition.  It  would 
impose  a  novel  fetter  upon  trade.  The  defendants,  we  are  told  by  die 
plaintiffs' counsel,  might  lawfully  lower  rates  provided  tbey  did  not 
lower  them  beyond  a  "fair  fl^igbt,"  'whatever  that  may  mean.  But 
where  Is  it  established  that  there  is  any  such  restriction  upon  oom- 
meree?  And  what  is  to  be  the  definition  of  a  *<  fair  fteigbtT"*  It  is 
iatd  th&t  It  Ou^t  to  be  a  norinal  rate  of  flight,  sufch  as  is  reasooaUy 
remnneratlve'to  tbentiip-otnet.  But  over  *hiat-i>eri<m>tf  time  ia  the 
iSCsinF.IH.  ■lISkM.ni. 
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average  of  Ibis  reasonable  remaneratiTeneas  to  be  calculated?  AD 
commercial  men  wttb  capital  are  acquainted  with  the  oidinaiy  expfr 
dient  of  sowing  one  year  a  crop  of  apparentljr  nnfhiitftil  prices,  in  order 
by  driving  competition  away  to  reap  a  fbller  harvest  of  profit  in  the 
Ihtare ;  and  until  the  present  argnment  at  the  bar  it  may  be  doubted 
whether  ship-owners  or  merchant  were  ever  deemed  to  be  bound  by  law 
to  conform  to  some  imaginary  "  normal"  standard  of  freights  or  prices, 
or  that  law  courts  had  a  right  to  say  to  them  In  respeCt  of  their  com- 
petitive tariffs,  "Thus  far  shalt  thou  go,  and  no  ftarther."  To  attempt 
to  limit  English  competiUon  in  this  way  would  probably  be  as  hopeleM 
an  endeavor  as  the  experiment  of  King  Caonte.  But  on  ordinary 
principles  of  law  no  snch  fetter  on  freedom  of  trade  can  in  my  opinion 
be  warranted.  A  man  is  bound  ii6t  to  use  his  property  so  as  to  infringe 
upon  aootlier's  right.  Stci^eretuout  aIiemtmnont<xda».  If  engaged 
in  aottoiu  which  may  Involve  danger  to  others,  he  ought,  speaking 
generally, 'to  take  reasonable  care  to  avoid  endangering  them.  Bnt 
tbereis  surely  no  doctrine  of  law  which  compels  him  to  nse  his  property 
in  a  way  that  Judges  and  juries  may  consider  reasonable :  see  Chasemore 
V.  Richards.'  If  there  is  no  such  fbtter  upon  the  use  of  property  liiiown 
to  the  English  law, -why  should  there  be  any  such  a  fetter  upon  trade  ? 

It  is  urged,  however,  on  the  part  of  the  pl^atiffo,  that  even  if  the 
acts  compluned  of  would  not  be  wrongful  bad  they  been  committed  by 
a  single  individual,  they  become  actionable  when  they  are  the  result  of 
concerted  action  among  several.  In  other  words,  the  plaintiflB,  It  Is 
contended,  have  been  injured  by  an  Illegal  conspiracy.  Of  the  general 
proposition,  that  certain  kinds  of  oondnct  not  criminal  In  any  one  indl- 
vidual  may  become  criminal  if  done  by  combination  among  several, 
there  can  be  no  doubt  The  distinction  is  based  on  sound  reason,  for  a 
combtnatioa  may  make  oppressive  or  dangerous  that  which  if  it  pro- 
ceeded only  from  a  single  person  would  be  otherwise,  and  the  very  fact 
of  the  combination  may  show  that  the  object  is  simply  to  do  harm, 
and  not  to  exercise  one's  own  just  righte.  In  the  application  of  this 
undoubted  principle  it  is  necesssry  to  be  very  careflil  not  to  press  the 
doctrine  of  ill^al  conspiracy  beyond  that  which  is  necessary  fbr  the 
protection  of  individoals  or  of '  tfa'e  public ;  and  it  may  be  observed  in 
jmm&ag  that  as  a  mle  it  Is  the  damage  wrongfblly  done,  and  not  tlie 
oODSplracy,  that  is  the  gist  of  actions  on  the  case  fbr  oousplracy  :  see 
Skfainer  v.  Gnnton ;  *  Hutehins  v.  Hntchins.'  But  what  is  the  definition 
of  an  Illegal  ootnbinAtioD?  It  is  an  agreement  by  one  or  more  to  do  an 
nplawftil  act,  or  to  doa  lawfhl  afet  by  nnlawftil  means :  O'Connell  v.  l^e 
Qoeen;'  Beg.  «.  Pamell;*'«nd'tt»  question  to  be  solved  is  whether 
there  has  been  any  such  sigreement  here.  Have  the  deftodants  com- 
bined to  do  an  nnlawfrtl  a6t?  Bare  they  combined  to  do  a  l&wflil  act 
by  iralawftil  means?    'A  mom«ifB  oonsideration  will  be  sufficient  to 

^.  7  H.  L.  C  W.  *  1  Wma.  SMind.  230. 

*  rHflfa'DcwToACuci,  1M;  KgdoWi  lading Csm  on  Torta,  307. 
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show  thst  this  new  Inquiry  ont;  drivea  ns  back  to  the  drde  of  defi- 
nitions and  legal  propositions  which  I  have  already  traversed  in  the 
previoas  part  of  this  judgment.  The  aniawrul  act  agreed  to,  if  any, 
betireen  the  defendants  must  have  been  the  intentional  doing  of  some 
act  to  the  detriment  of  the  plaintiS^'  bnsiness  without  Jost  canae  or 
excuse.  Whether  there  was  any  such  Jnstificatioo  or  excuse  for  tiie 
defendants  is  the  old  question  over  i^in,  which,  so  far  an  regards  &a 
individual  trader,  has  been  already  solved.  The  only  differentia  that 
can  exist  must  arise,  if  at  all,  ont  of  the  fact  tliat  the  acts  done  are 
the  joint  acts  of  several  capitalists,  and  not  of  one  CBpltalist  only.  Hie 
next  point  Is  whether  the  means  adopted  were  unlawful.  The  means 
adopted  were  competition  carried  to  a  bitter  end.  Whether  such  means 
were  nnlawfiil  is  in  like  manner  nothing  but  the  old  discussion  which  I 
liave  gone  through,  and  which  is  now  revived  under  a  second  head  of 
Inquiry,  except  so  fiir  as  a  combination  of  capit&lista  differentiates  the 
case  of  acts  Jointly  done  by  them  (torn  similar  acts  done  by  a  single 
man  of  capital.  But  I  9nd  it  impossible  myself  to  acquiesce  in  the 
view  that  the  English  law  places  any  snch  restriction  on  the  combina- 
tion of  capital  as  would  be  involved  in  toe  recognition  of  such  a  distiuc- 
tion.  If  so,  one  rich  capitalist  may  innocently  cany  competition  to  a 
length  which  would  become  unlawful  in  the  ease  of  a  syndicate  witli  a 
joint  capital  uo  larger  than  his  own,  and  one  individual  merchant  may 
lawfully  do  that  which  a  flrm  or  a  partnership  may  not  What  limits,  on 
such  a  theory,  would  be  imposed  by  law  on  toe  competitive  action  of  & 
joint-stock  company  limited,  ia  a  problem  which  might  well  puzzle  a 
casuist  The  truth  is,  that  toe  combination  of  capital  for  purposes  of 
trade  and  competition  is  a  very  different  toing  fVom  such  a  combination 
of  several  persons  against  one,  wito  a  view  to  harm  him,  as  falls  under 
toe  head  of  an  indictoble  conspiracy.  There  is  no  just  cause  or  excuse 
in -the  latter  class  of  cases.  There  is  such  a  Just  cause  or  excuae  in 
the  former.  There  are  cases  in  which  the  very  fact  of  a  combination 
is  evidence  of  a  design  to  do  that  which  is  hurtful  witoout  just  cause — 
is  evidence  —  to  nse  a  technical  expression  —  of  malice.  But  it  is  per- 
fectly legitimate,  as  it  seems  to  me,  to  combine  capital  for  all  the  mere 
purposes  of  trade  for  which  capital  may,  apart  ftom  conibiDaticH],  be 
legitimately  used  in  trade.  To  limit  combinations  of  capita  when 
used  for  purposes  of  competition,  in  the  manner  proposed  by  toe  argu- 
ment of  the  plaintiffs,  would,  in  the  present  day,  be  impossible  —  would 
be  only  anotoer  method  of  attempting  to  set  bonndariea  to  toe  Udea. 
L^al  puzzles  which  might  well  distract  a  toeorist  may  eauly  be  con- 
ceived of  imaginary  conflicts  between  toe  selflshness  of  a  group  of  indi- 
viduals and  the  obvious  well-being  (£  otoer  members  of  the  oommuDity. 
Would  it  be  an  indictoble  conspiracy  to  agree  to  drink  up  all  toe  water 
ftom  a  common  spring  in  a  time  of  drought ;  to  buy  up  hy  preconcerted 
action  all  the  provisions  in  a  market  or  district  In  times  of  soani^ : 
see  Bex  v.  Waddington ; '  to  combine  to  purchase  all  toe  shares  of  a 

1  1  Isrt,  118. 
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compsny  a^inst  a  ooniiDg  settling-day ;  or  to  agree  to  give  away  arti- 
clea  of  trade  gratis  in  order  to  withdraw  cnstom  ftom  a  trader?  May 
two  itinerant  match-veDdors  combine  to  sell  matches  below  their  value 
in  order  by  competition  to  drive  a  third  match-vendor  from  the  street? 
In  cases  like  these,  where  the  elements  of  intimidation,  molestation,  or 
the  other  kinds  of  ill^^lity  to  which  I  have  allnded  are  not  present, 
the  question  mast  be  decided  by  the  application  of  the  test  I  have 
Indicated.  Assume  that  what  is  done  is  intentional,  and  that  it  is  cal- 
culated to  do  harm  to  others.  Then  comes  the  question,  Was  it  done 
with  or  without  "Jnst  cause  or  excise?"  If  it  was  bona  Jtde  douo  in 
the  use  of  a  man's  own  property,  in  the  exercise  of  a  man's  own  trade, 
anch  legal  justification  would,  I  think,  exist  not  the  leas  because  what 
was  done  mf^t  seem  to  others  to  be  selfish  or  unreasonable ;  see  the  ' 
•amming-up  of  Erie,  J.,  and  the  Judgment  of  the  Qneen's  Bench  in  Beg. 
V.  Rowlands.'  But  such  legal  justification  would  not  exist  when  the 
act  was  merely  done  with  the  intention  of  causing  temporal  harm,  with- 
out refetenoe  to  one's  own  lawful  gain,  or  the  lawfhl  enjoyment  of  one's 
own  rights.  The  good  sense  of  the  tribunal  which  had  to  decide  would 
have  to  analyze  the  circnmBtonoes  and  to  discover  on  which  side  of  the 
line  each  case  teH  But  if  the  real  object  were  to  enjoy  what  was  one's 
own,  or  to  acquire  for  one's  self  some  advantage  in  one's  property  or 
trade,  and  what  was  done  was  done  honestly,  peaceably,  and  witliont 
any  of  the  Illegal  acts  above  referred  to,  it  could  not,  in  my  opinion, 
properly  be  said  that  It  was  done  without  jnet  cause  or  excuse.  One 
may  with  advantage  borrow  for  the  benefit  of  traders  what  was  s^d  by 
Erie,  J.,  in  Beg.  v.  Rowlands,'  of  workmen  and  of  masters :  '*  The 
inten^n  of  the  law  is  at  present  to  allow  either  of  them  to  follow  the 
dictates  of  their  own  will,  with  respect  to  their  own  actions,  and  tiieir 
own  property  ;  and  either,  I  believe,  has  a  right  to  study  to  promote 
his  own  advantage,  or  to  combine  with  others  to  promote  their  mutnal 
advantage." 

Lastly,  we  are  asked  to  bold  the  defendants'  Conference  or  assoda- 
tion  ill^al,  as  being  in  restraint  of  trade.  The  term  "  ill^al"  here  is 
a  misleading  one.  Contracts,  as  they  are  called,  in  restraint  of  trade, 
are  not,  in  my  opinion,  ill^al  iu  any  sense,  except  that  the  law  will 
not  enforce  them.  It  does  not  prohibit  the  making  of  such  contracts ; 
it  merely  declines,  after  they  have  been  made,  to  reot^ize  their  validit<r. 
The  law  considers  the  disadvantage  so  imposed  npon  the  contract  a 
ai^cient  shelter  to  the  public.  The  language  of  Crompton,  J.,  in 
Hilton  V.  Eckersley,'  is,  I  thin^  not  to  be  supported.  No  action  at 
common  law  will  lie  or  ever  has  lain  against  any  Individual  or  individ- 
uals for  entering  into  a  contract  merely  because  it  is  in  restraint  of 
trade.  Lord  Eldon's  equity  decisions  in  Cousins  v.  Smith  *  is  not  vei; 
intelligible,  even  if  it  be  not  open  to  the  somewhat  personal  critioism 
passed  on  it  by  ^jord  Campbell  in  his  "  Lives  of  the  ChanceUors."  If 
»  17  Q.  R  «n.  •  17  Q.  B.  871,  rt.  p.  487,  n. 
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indeed  it  could  be  plainly  ly-OTed  that  tlM  mere.forniatioii  of."  confer- 
eacos,"^ "  tniatB,"  01 "  aBBociations  "  Bucb  as  tlie«e  were  always  n«oessariIy 
iajuriooB  to  tli&  publia  —  a  view  which  iDvolves,  perhaps,  the  disputable 
assumptioii  that^  in  a  country  of  free  trade,  ^nd  one  which  is  not  under 
the  iron  rigivte  of  statutoiy  monopolies,  such  confederations  can  ever  be 
really  successful  —  and  if  the  enl  of  them  were  not  snfficieatly  dealt. 
with  by  the  common  law  rule,  which  held^uch  agreements  to  be  void  as 
distinct  from  holding  them  to  be  criminal,  there  might  be  some  reason 
for  thinking  that  the  common  law  ought  to  discoror  within  its  arsenal 
of  sound  oommon-eense  principles  some  further  remedy  commensurate 
with  the  misohiel  If  either  of  these  assumptions  are,  to  my  mind,  at  all 
evident,  nor  is  it  the  provinoeof  judges  to  mould  andstretch  the  law  of 
conspiracy  in  order  to  keep  pa«e  with  the  calculations  of  political  econ- 
omy. If  peaceable  and  honest  combinations  of  capital  for  purposes  of 
trade  competition  are  to  be  struck  ai,  it  most,  .1  think,  be  by  l^islatioo, 
for  I  do  not  see  that  they  are  under  the  ban  of  the  common  law. 

In  the  result,  I  agree  with  Lord  Coleridge,  G.  J.,  and  differ,  with 
r^et,  from  the  Master  of  the  Rolls.  The  substance  of  my  view  is  this, 
that  competition,  however  severe  and  egotistical,  if  unattended  b^  cir- 
cumstances of  dishonesty,  intimidation,  molestation,  or  such  illegalities 
as  I  have  above  referred  to,  gives  rise  to  no  cause  of  action  at  com- 
mon law.  I  myself  should  deem  it  to  be  a  misfortune  if  we  were  to 
attempt  to  prescribe  to  the  business  world  how  honest  and  peaceable 
trade  was  to  be  carried  on  in  a  case  where  no  such  illegal  elements  a^  I 
have  mentioned  exist,  or  were  to  adopt  some  standard  of  judicial 
"  reasonableness,"  or  of  "  normal "  prices,  or  "  fair  freights,"  to  which 
commercial  adventurers,  otherwise  innocent,  were  bound  to  conform. 

In  my  opinion,  accordingly,  this  appeal  ought  to  be  dismissed  with 
costs.  Ajtpeal  dismiated.' 


DELZ  V.  WINFBEB  Atri>  Othzbs. 

IK'  the  Supsbhe  Codbt,  Tbxas,  Kisca  24,  1S9L 

[S^mrttd  i»  80  r«aaj,  400.] 

Hkitrt,  AuooiaU  Juttice.*  This  suit  was  brought  to  recover  dan- 
ages  by  Bernard  Delz  against  the  members  of  the  firm  of  Winfree, 
Norman  &  Pearson,  and  the  members  of  Ihe  firm  of  Borden  &  BoidoL 

PlaintifTs  petition  stated  his  oause  of  action  as  follows :  That  he  was 
pursuing  the  ooeupation  of  a  butcher  in  the  oity  of  Galreaton,  uidvas 
making  and  would  ha.Te  coDtinaed  to  make  large,  profits  and  gains  in 
the  business  but  for  the  grievanoes  oommitted  by  the  defendants  as 

>  Payna  v.  lUUroad  Co.,  II  Lea,  SOT  (Frmnan  «nd  Tumsj,  JJ.,  disnotlng:).  Soalh 
B«rallon  Bulk  *.  Suffolk-  Buk,  IT  Tt.  BOft;  D«U  >.  WfalfrM,  80  Tmc  tft,  MB  (HaU) 
AmoriL  —  Ed. 

*  Onlj  tba  opinioD  of  the  court  ii  givoi.  —  Ed. 
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alleged ;  that  is  tlie  proeooalkD  of  his  bBsineM  he  bad  c^tened  Mtd  mat 
oondooting  two  batcher  ebope  in  said  city  for  the  sale  of  diffierent  Unda 
of  fkvsh  meat ;  that  it  became  neoessary  that  he  dioald  buy  live  ■"'"■■'^ 
suitable  and  fit  to  be  slaughtered  for  tLe  porpoeeB  of  hia  bosinesa  aa  a. 
botober,  and  for  a  long  time  before  and  at  the  time  of  the.  oommisaioD 
by  defeadanta  of  the  grieTanoea  herdn  stated  he  was  engaged  in  the 
bouaesB  of  baying  live  animals  soitable  and  fit  to  be  alaaghtered  and 
Bold  as  fresh  batcher's  meat,  and  which  he  alaaghtered  and  sold  aa  snob 
at  his  said  two  babdier  shops ;  that  the  persona  &om  whom  i^aiotiff 
bonght  said  live  animals  were  engaged  in  the  basiness  of  tnuuporting 
to  Galveston  and  receiving  for  aala  live  animals  snitalde  and  fit  to  be 
alaa^tered  and  sold  ae  botcher's  meat,  and  in  sellii^  such  live  animals 
for  snch  pnrposes  to  whomsoever  would  boy;  that  long  before  and 
at  the  time  of  the  commisaton  by  defeedanta  of  the  wrongs  herein 
diarged  the  defenduits  were  engaged,  and  are  now  engaged,  aa  aepa- 
rate  firms  in  said  basiness  of  receiving  and  selling  live  auiaals  foe  the 
paiposes  aforesaid  oa  Galveston  Island,  and  were  and  are  now  the 
only  persons  or  asaociatioa  of  perauns  so  engsged  in  swd  basiness  in 
Galveston  County  j  that  without  Justifiable  cause  and  unlawftally,  and 
with  the  malicious  intent  to  molest,  obstroot,  biader,  and.  prevent  plain- 
tiff  from  carrfing  on  hia  said  busiuess  and  making  a  living  thereby,  the 
aaid  Winfreer  Norman  &  Pearson,  on  or  about  the  Ist  day  July,  1889, 
and  at  divers  times  thereafter,  and  until  the  filing  of  this  petition, 
did  combine,  confederate,  and  conspire  with  said  firm  of  Borden  & 
Borden,  and  with  one  Gerhard  Barbour,  a  butcher,  not  to  sell  to  peti- 
tioner for  cash  any  live  animals  or  slaughtered  meat  for  the  purposes 
or  for  the  prosecation  of  his  said  hosiness ;  that  the  said  Winfree,  Nor- 
man &  Pearson  solicited  and  procured  ftom  said  Borden  &  Borden  an 
agreement  not  to  sell  any  live  animals  to  pUiotiff,  and  did  so  induoa 
aaid  Gerhard  Barbour  and  others  to  plaintiff  unknown  not  to  sell  to  hiia 
alaugbtered  meat  for  the  purposes  of  his  said  basiness. 

Tlie  petition  chatges  that  in  pursuance  of  said  combination  each  of 
aaid  firms  subsequently  refiised  to  sell  pUuntiff  live  animals  when  he 
applied  to  them  to  purebase  them  at  their  own  price  in  money  which  tie 
then  offered  to  pay  them,  and  that  said  Gerhard  Barbour  likewise 
refused  to  sell  him  slaughtered  meat;  that  by  reason  of  snch  nnUwfhl 
oombination  and  malicioas  interference  with  his  business,  pl^ntiff  waS' 
compelled  to  close  up  and  disuontiDae  his  busioeas  in  one  of  his  two 
atiops,  and  in  order  to  continue  it  at  the  other  one  of  hia  shops  he  tiaa 
been  and  is  now  forced  to  bay  slsughtered  meat  at  a  great  disadvantage 
and  at  higher  prices  than  he  would  have  bad  to  pay  but  for  the  afore- 
aaid  unlawful  oombination  and  malicious  interference  with  and  hin- 
drance of  his  basiness  by  defendants. 

The  oonrt  sustained  a  general  demnrrer  to  the  petition. 

Appellant's  assignment  of  error  brings  before  ns  the  correctness  at 
this  ruliiif^ 

The  appdlee  contends  that  at  common  law  "  a  conspiracy  cannot  be 
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made  the  subject  of  a  civil  actioo,  altbotig!!  damages  result,  unless 
something  is  done  which  without  the  conspiracy  would  give  a  right  of 
BcUoo.  In  other  words  an  act  which  if  done  by  one  alone  coastitute* 
no  ground  of  action  cannot  be  mode  the  ground  of  snch  action  b_r 
'  alleging  it  to  have  been  done  by  and  through  a  conspiracy  of  several ; 
that  the  trae  test  as  to  whether  sndi  action  will  lie  is  whether  or  not 
the  act  accomplished  after  the  conspiracy  has  been  formed  is  itself 
actionable." 

We  think  that  the  proposition  here  asserted  Is  well  sastained  by  the 
authorities,  and  the  first  qnestion  to  be  determined  is  whether,  on  ac- 
count of  the  acts  chained  by  plaintiff  i^ainst  the  defendants,  he  wonld 
have  had  a  cause  of  action  agdnst  either  of  tiiem  if  no  conspiracy  had 
been  charged. 

If  he  wonld  have  hnd|  then  he  may  maintain  his  action  for  a  con- 
spiracy. If  be  conld  oot  have  sustained  a  separate  actioD  against 
either  of  the  defendants  on  acooont  of  the  matters  complained  of,  the 
additional  chai^  of  a  conspiracy  will  not  give  it.  Cool,  on  Torts,  125 ; 
Kimball  v.  Harmon  &  Burch  ; '  Laverty  «,  Vanarsdale.* 

The  appellee  also  asserts  the  following  proposition,  which  may  be 
conceded  to  be  correct ;  "  A  person  has  an  absolute  right  to  refkise  to 
have  business  relations  with  any  person  whomsoever,  whether  the 
refusal  is  based  upon  reason  or  is  the  result  of  whim,  csprice,  prejadice, 
or  malice,  and  there  is  no  law  which  forces  a  man  to  part  with  Lis  tide 
to  his  property." 

The  privilege  here  asserted  must  be  limited  however  to  the  indivi- 
dual action  of  the  party  who  asserts  the  right.  It  is  not  equally  true 
that  one  person  may  from  such  motives  influence  another  person  to  do 
the  same  thing.  If  without  such  motive  the  cause  of  one  person's  inter- 
ference with  the  propert}'  or  privileges  of  another  is  to  serve  some  Ulti- 
mate right  or  interest  of  his  own,  he  may  do  acts  himself,  or  cause 
other  persons  to  do  them,  that  injuriously  affect  a  third  party  so  long 
as  no  definite  l^al  right  of  such  third  party  is  violated. 

In  the  case  of  Walker  v.  Cronin,  it  waa  rect^ized  to  be  a  general 
principle  that,  "in  all  cases  where  a  man  has  a  temporal  loss  or  dam- 
1^  by  the  wrong  of  another,  he  may  have  an  action  npon  the  case  tu 
be  repaired  in  damages.  The  intentional  causing  of  such  loss  to  an- 
other, without  Justifiable  cause  and  wiih  the  malicious  purpose  to  iDDiLt 
it,  is  of  itself  a  wrong. 

"  There  are  indeed  many  authorities  which  appear  to  hold  that  to 
constitute  an  actionaltle  wrong  there  must  be  a  violation  of  some 
definite  legal  right  of  the  plaintiff.  But  those  are  cases,  for  the  moit 
part  at  least,  wbere  the  defendants  were  themselves  acting  in  the  Uw- 
fiii  exercise  of  some  distinct  right,  which  famished  the  defence  of  a 
Justifiable  cause  for  their  acts,  except  so  far  as  they  were  in  violation 
of  a  superior  right  in  another. 

•^  Thus  every  one  haa  aD  equal  right  to  employ  woi^men  in  his  bou- 
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ness  or  aerrice ;  and  if  by  the  exenuse  of  this  right  in  sach  maaoer  aa 
he  may  see  fit  peraona  are  induced  to  leave  theii  employment  elaewhere, 
no  VTong  is  done  to  him  vhose  employment  they  leave,  unless  a  con- 
tract exists  by  whioh  such  other  person  has  a  legal  right  to  the  further 
continuance  of  their  services.  If  such  a  contract  exists,  one  who  know- 
ingly and  iDtentionally  procures  it  to  be  violated  may  be  held  liable  for 
the  wrong,  although  he  did  it  for  the  purpose  of  promoting  his  own 
btisiness. 

"Every  one  has  a  right  to  enjoy  the  fruits  and  advantages  of  his 
own  enterprise,  industry,  skill,  and  credit.  He  has  no  right  to  be  pro- 
tected agaiust  competition;  but  he  has  a  right  to  be  free  from  a 
malicious  and  wanton  interference,  disturbance,  or  annoyance.  If  dis- 
turbance or  losa  come  aa  a  result  of  competition,  or  the  exercise  of  like 
rights  by  others,  it  is  damnum  aisqve  injuria,  unless  some  superior 
right  by  contract  or  otherwise  is  interfered  witL  But  if  it  come  from 
the  merely  wanton  or  malicious  acts  of  others,  without  the  justification 
of  competition  or  the  service  of  any  interest  or  lawful  purpose,  it  then 
atands  upon  a  different  footing." 

FlaintifPs  petition  goes  further  than  to  charge  that  each  of  the  de> 
fendants  refused  to  sell  to  him.  It  charges  that  they  not  only  did  that, 
but  that  they  induced  a  third  person  to  refnae  to  aell  to  him.  It  does 
not  appear  from  the  petition  that  their  interference  with  the  business  of 
plaintiff  was  done  to  serve  some  legitimate  purpose  of  their  own,  but 
that  it  was  done  wantonly  and  maliciously,  and  that  it  caused,  as  they 
intended  it  should,  pecuniary  loss  to  him. 

We  think  the  petition  stated  a  cause  of  action  and  that  the  demurrer 
should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  is  remanded. 

Beveraod  and  remanded. 


PASSAIC  PRINT  WOEKS  v.  ELY  &  WALKER  DRY 
GOODS  CO. 

IBOO.    M  U.  3.  (%-cMt  CouTi  ^  JppMli^  IMA 

Ih  V.  S.  CiBouiT  Court  or  Appbals,  Eighth  Gitcuit  Before 
Caldwell,  Sanbosit,  and  Thatxb,  Circnit  Judges. 

In  Ekbob  to  U.  S.  Circuit  Court  for  Eastern  District  of  Missouri. 

This  case  was  determined  below  on  a  demurrer  to  the  plaintifTs  pe- 
tition, which  was  sustained ;  and  a  final  judgment  was  entered  against 
the  Passaic  Print  Works,  ihe  plaintiff  below,  it  having  declined  to 
plead  further. 

The  plainttfTa  petition  oontatned,  in  substance,  the  following  alle- 
gations (inter  alia) :  — 

Plaintiff  is  a  corporation  et^aged  in  the  manufacture  of  prints  or 
1  Suttnwnt  rtwritUn.  — Ed. 
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calicoes  whiofa  it  sails  to  jobbers  or  trholMale  dealers  in  St.  Louis  and 
elsewliere,  who  in  tarn  sail  the  sane  to  the  retail  trade.  In  U99  it 
had  fixed  on  certain  prioea  for  certain  specified  bnuids  of  calicoes ; 
and  it  had,  prior  to  FeU  2d,  1S99,  rooeived  from  several  wholesale 
dealers  in  St  Louis  orders  for  laxge  amoonta  of  said  brands  at  tha 
prices  specified.  On  Februaiy  26, 1899,  the  defendant  companT^  com- 
bining and  conspiring  among  themselves  aqd  with  others  to  the  plain- 
tiff unknown,  and  malicioasl;  intending  to  injure  the  buainese  of  the 
said  plaintiff,  and  to  cause  it  great  lesain. money,  and  to  break  up  and 
ruin  the  plaintiff's  trade  among  the  jobbers  in  St.  Louis,  maliciousl; 
caused  a  circular,  in  the  name  of  the  said  defendant  corporation,  to  be 
issued  and  sent  out  to  the  retail  trade  tributary  to  St  Louis.  In  the 
circular  defendant  company  offered  for  sale  sercral  brands  of  calicoes 
manufaotored  by  plaintiS  at  prices  lower  tiian  those  fixed  by  plaintifi. 
The  brands  were  offered  "as  long  as  they  last"  at  these  reduced 
prices :  "  Prices  for  all  items  subject  to  change  without  notice,  and 
orders  accepted  only  foi  stock  on  hand."  FUintifE  further  allied 
that  it  was  informed  and  believed  that  defendant  had  but  a  small 
quantity  of  sui^  goods  to  sell,  and  for  that  reason  qualified  its  offer  as 
above  stated. 

The  petition  further  averred,  that  the  effect  of  issuing  this  circular 
was  to  compel  jobbers  to  whom  plaintiff  bad  already  sold  either  to 
cancel  their  orders  or  to  compel  plaintiff  to  make  a  rebate  on  price, 
and  to  thereby  break  up  the  trade  of  plaintiff  in  St  Louis  and  the 
adjacent  country,  and  to  make  the  other  jobbers  in  St  Louis  afraid  to 
deal  in  said  brands  except  at  greatly  reduced  prices  and  then  in  com- 
paratively small  quiintities;  and  upon  information  and  belief  the 
phiintiff  alleged  "  that  the  quotations  of  this  plaintiff's  said  goods  in 
the  said  circular  were  made  bv  the  said  defendants  with  the  end  and 
object  in  this  paragraph  stated,  and  not  for  any  legitimate  trade  pur* 
pose." 

Edwin  C.  Hayt,  for  plaintiff  in  error. 

Wm.  B.  l%>mp9on,  for  defendant  iu  error. 

Thatxb,  Circuit  Judge,  fafter  stating  the  case]  delivered  the 
opinion  of  the  court 

The  complaint  filed  in  the  lower  court,  the  substance  of  which  has 
been  stated,  shows  by  nbcessary  intandmwit  that  when  Hie  circular  of 
^Jie  defendant  company  was  issued  it  had  in  stock  a  limited  quantity 
of  the  four  Isands  of  calico  of  the  plaintiff's  numufaotore  which  are 
therein  described.  The  circular  stated,  in  substance,  that  the  defen- 
dant had  such  calicoes  in  stock,  and  the  complaint  did  not  deny  that 
fact,  but  admitted  it  by  averring  that  "  the  defendant  corporation  had 
but  a  small  quantity  of  such  goods  to  sell,  and  for  that  reason  qualified 
its  offer  to  sell  by  inserting  in  the  ciroular  after  the  name  of  the  goods 
the  words  '  as  long  as  they  last' "  Moreover,  the  owner  of  prop- 
erty, real  or  personal,  has  an  undoubted  right  to  sell  it  and  to  offer  it 
for  sale  at  whatever  price  be  deems  proper,  although  the  effect  of  such 
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offbr  111*7  ^  ^  depreciate  the  market  tbIqb  of  the  oommodity  whidi 
he  thus  offers,  aad  inoidentally  to  oooasion  lose  to  third  parties  who 
have  the  same  kind  or  species  <:£  property  for  sale.  The  right 
to  offer  property  for  sale,  aad  to  fix  the  price  at  whioh  it  may 
be  bought,  is  inoident  to  the  ownership  of  prt^nrty,  and  the  loss 
which  a  third  paity  sustains  in  consequence  of  the  exercise  of 
that  right  is  damnum  ab$que  tn^rioi  We  lue  thus  confronted  with 
the  inquiry  whether  the  motire  whidi  inflnenoed  the  defendant 
campony  to  <^er  for  sale  suoh  calicoes  of  the  plaintiffs  nannfaBtore 
aa  they  had  in  stock  at  the  pno9  named  in  its  cirouhv,  cooeediog  such 
motive  to  have  been  as  alleged  in  the  complaint,  changed  the  oranplez.- 
ion  of  the  act,  and  rendered  the  same  unlawful,  when,  hot  tea  the  mo 
tire  of  the  aotoi,  it  would  have  been  clearly  lawfuL  It  is  common 
learning  that  a  bad  motive  —  aach  as  an  intent  to  hinder,  delay,  and 
dafraud  creditors,  by  virtue  of  St  13  Eliz.  c  6,  and  possibly  by  the 
mlefl  of  the  common  law  —  will  render  a  conreyanoe  or  transfer  of 
property  void  which,  but  for  the  bad  motive,  would  hare  been  valid. 
So^  also,  one  who  eats  the  machinery  of  the  law  in  motion  without 
probable  cause,  and  for  the  sole  purpose  of  injuring  the  reputation  of 
another,  or  subjecting  him  to  loss  and  expense,  is  guilty  of  an  unlaw- 
ful act  which  would  have  bean  lawful  but  for  the  improper  motive. 
And  one  who,  by  virtue  of  his  sitoation,  has  a  qualified  privilege  to 
make  defamatory  statements  conoaming  another,  may  be  deprived  of 
the  benefit  of  that  privilege  by  proof  that  it  was  not  exercised  in  good 
faith,  but  in  pursuance  of  a  malicious  intent  to  injure  the  person  con- 
oeming  whom  the  defamatory  statement  or  stateiuents  were  made. 
Foil.  Torts  (Webb's  Ed.)  pp.  331-335,  and  oases  there  cited.  There 
is  also  some  authority  for  sayii^  that  one  who  maliciously  (that  is, 
with  intent  to  obtain  some  personal  benefit  at  another's  loss  or  ex- 
pense) induces  another  to  break  his  contract  with  a  third  party  thereby 
oomioitB  an  actionable  wrong  if  special  damage  is  disolosed,  although 
Qte  act  done  would  have  been  lawful  if  the  wrongful  motive  had  been 
absent.  LumUy  v.  Gye,  2  EL  &  Bl.  216 ;  Smeen  v.  Hall,  6  Q.  B.  Div. 
333 ;  Walker  v.  Cronin,  107  Mass.  555.  And  see  FolL  Torts  (Webb's 
Ed.)  pp.  668-673.  Aside  from  oases  of  the  latter  kind,  it  is  a  general 
rule  that  the  bad  motive  which  inspires  an  act  will  not  change  its 
complexion,  and  render  it  unlawful,  if  otherwise  the  act  was  done  in 
the  exercise  of  an  undoubted  right  Or,  as  has  sometiineB  been  said, 
"wheu  an  act  done  is,  apart  from  the  feelings  which  prompted  it, 
Ic^l,  the  civil  law  ought  to  take  no  cognizance  of  its  motive."  The 
question  as  to  how  far  and  under  what  cironmstaiioes  a  bad  porpose 
will  render  an  act  actionable  which,  considered  by  itself,  and  without 
reference  to  the  purpose  which  prompted  it,  is  lawful,  has  been  so 
mach  discussed  since  the  decision  in  Allan  v.  Flood,  [189S]  1  App. 
Cas.  1,  that  it  would  be  profitless  to  indulge  in  further  comment  It  ' 
•  has  been  well  observed  that  it  would  be  dangerous  to  the  peace  of 
society  to  admit  the  doctrine  that  any  lawful  act  can  be  transformed 
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prima  fiicit  into  bji  actionable  wrong  by  a  simple  allegation  that  the 
act  was  inspired  by  malice  or  ill  will,  or  ^  an  improper  motiTe.  It 
is  wiser,  therefore,  to  exclude  any  inquiry  iato  tlie  motirea  of  men 
when  tbeir  actions  are  lawfnl,  except  in  those,  cases  where  it  is  well 
established  that  malice  is  an  essential  ingredient  of  the  cause  of  action, 
or  in  those  oases  where,  the  act  done  being  wrongful,  proof  of  a  bad 
motire  will  serve  to  exaggerate  the  damages. 

The  case  atbai  falls  within  neither  of  the  exceptions  to  the  general 
rule  above  stated,  —  that,  if  an  act  is  done  in  the  exercise  of  an  nn. 
doubted  right,  and  is  lawful,  the  motive  of  the  actoi  is  immateiisl 
No  one  can  dispute  the  right  of  the  defendant  company  to  offer  for 
sale  goods  that  it  owned  and  were  in  its  possession,  whether  the  quan- 
tity was  great  or  small,  for  such  a  price  as  it  deemed  proper.  This 
was  the  outward  visible  act  of  which  complaint  is  made,  and,  being 
lawful,  the  law  will  not  hold  it  to  be  otherwise  because  of  a  secret 
purpose  entertained  by  the  defendant  company  to  inflict  loss  on  the 
plaintiff  by  compelling  it  to  reduce  the  cost  of  a  certain  kind  of  its 
prints  or  calicoes. 

Vor  is  the  complaint  aided  in  any  respect  by  reference  to  the  lav 
of  conspiracy,  since  the  only  object  that  the  defendants  had  in  vie* 
which  the  law  will  consider  was  the  disposition  or  sale  of  certain  goods 
which  the  defendant  corporation  had  the  r^ht  to  sell ;  and  the  means 
employed  to  accomplish  that  end,  namely,  placing  them  on  the  mu- 
ket  at  a  reduced  cost,  were  also  lawful. 

lu  the  brief  iiled  in  behalf  of  the  plaintiff  in  error  it  is  eaggested 
finally  that  the  complaint  may  be  sustained  on  the  ground  that  it 
states  a  good  cause  of  action  for  maliciously  causing  certain  persons 
to  break  or  cancel  their  contracts  with  the  plaintiff,  but  we  think  it 
quite  obvious  that  the  complaint  was  not  framed  with  a  view  of  stat- 
ing a  cause  of  action  of  Uiat  nature,  and  that  it  is  insufficient  for  that 
purpose.  It  does  not  give  the  name  of  any  person  or  oorporation 
with  whom  the  plaintiff  had  a  contract  for  the  sale  of  its  prints 
which  was  subsequently  broken  in  consequence  of  the  wrongful  acts 
of  the  defendant.  Neither  does  it  show  that  it  had  accepted  any 
orders  for  goods  which  the  jobber  was  not  privileged  to  cancel  at 
his  pleasure.  Nor  does  it  allege  any  special  damage  incident  to  the 
breach  of  any  particular  contract  In  view  of  all  the  allegations 
which  the  com^aint  contains  it  is  manifest,  we  think,  that  it  iras 
framed  with  a  view  of  recovering  on  the  bioad  gronnd  that  the  isso- 
ance  of  the  circular  was  unlawful  and  actionable,  provided  the  mo- 
tive of  the  defendant  company  in  issuing  it  was  to  occasion  loss  or 
inconvenience  to  the  plaintifL 

We  are  of  opinion  that  the  complaint  did  not  state  a  cause  of  ac- 
tion, as  the  trial  court  held,  and  the  judgment  below  is  therefore 
affirmed. 
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SAitBOBN,  Ciicnit  Judge  (diBsenting).  I  cannot  concnr  in  the 
opinion  of  the  majority  in  this  case  because  tlie  petition  alleges  that 
the  defendants  hy  their  advertisement  of  the  goods  manufactnted 
by  plaiotiff,  without  any  legitimate  trade  purpose,  prevented  job- 
bers from  purchasing  goods  of  the  plaintiff,  and  caused  those  who 
had  agreed  to  purchase  from  it  to  cancel  their  orders  unless  the  plain- 
tiff would  make  them  a  rebate,  so  that  the  plaintiff  sustained  dama|^ 
in  the  sum  of  919|000.  In  my  opinion,  the  gravamen  of  this  cause 
of  action  is  not  the  malicious  intent  or  purpose  of  the  defendants, 
but  it  is  their  wrongful  act  of  interfering  with  the  plaintiffs  busi- 
ness, of  preventing  sales  that  it  would  have  made,  and  of  causing 
the  cancellation  of  orders  to,  or  contracts  of  purchase  from,  the 
plaintiff  already  made.  This  aot,  without  any  allegation  or  aver- 
ment of  intent  or  purpose,  was  itself  wrongful,  unless  it  was  done  for 
a  justifiable  purpose.  The  act  of  interfering  with  and  injuring  the 
trade  or  business  of  the  plaintiff  without  justifiable  cause  entitled 
the  plaintiff  to  damages.  It  is  conceded  that,  if  the  -defendants  had 
advertised  these  prints  for  any  legitimate  trade  purpose,  for  the  pur- 
pose of  selling  them  for  gain  for  themselves,  for  the  purpose  of  con- 
verting them  into  money  because  they  preferred  their  advertised 
price  to  the  goods,  or  for  the  purpose  of  competing  in  trade  with  the 
plaintiff,  they  would  have  had  a  justifiable  cause  for  inflicting  upon 
it  the  damages  of  which  it  complains,  and  these  damages  would  then 
have  been  damnum  absque  injuria.  But,  if  they  had  advertised 
them  for  any  of  these  purposes,  this  case  would  have  constituted  an 
exception  to  the  general  rule  of  law.  The  general  rule  is  that  when- 
ever one  injures  a  man's  business,  profession,  or  ocoupation  he  is 
liable  for  the  damages  he  inflicts.  The  exception  is  that,  where  the 
injury  is  caused. by  competition  in  trade  or  the  lawful  exercise  of  a 
right  which  the  inflictor  has,  then  the  injury  is  justiflahle.  and  no 
damages  can  be  recovered.  But,  where  such  an  injury  is  inflicted, 
the  presumption  always  is  that  the  rule,  and  not  the  exception,  ap- 
plies, aud,  if  the  inflictor  would  justify,  he  must  show  that  he  falls 
within  the  exception.  The  question  in  this  ease,  therefore,  is  not 
whether  or  not  the  motive  or  intent  of  the  defendauts  will  make  acts 
unlawful  which  were  otherwise  lawful,  but  whether  or  not  the  in- 
tent and  purpose  of  the  defendants  will  justify  an  otherwise  unlaw- 
ful act,  and  excuse  them  from  the  payment  of  damages  for  which, 
under  the  general  rule  of  law,  they  are  liable  to  the  plaintiff.  It  is 
whether  or  not  the  petition  shows  that  they  advertised  the  goods  for 
legitimate  trade  purposes,  so  that  their  acts  fell  within  the  excep- 
tion, which  justifles  the  infliction  of  damages,  and  not  under  the  gen- 
eral rule,  which  requires  them  to  compensate  the  plaintiff  for  the 
injury  they  h&ve  caused.  The  opinion  of  the  majority  assumes  that 
the  defendants  advertised  the  prints  for  a  legitimate  trade  purpose, 
so  that  their  acts  fell  within  the  exception  to  the  general  rule.  It 
orerlooka  the  legal  presumption  that  injury  to  one's  business  enti- 
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tlea  him  to  conapeiiBatoiy  damBgas,  and  the  plain  averment  of  th» 
petition  that  the  aota  of  the  defendants  were  not  done  for  any  jntti- 
flable  oanse,  but  were  oommitted  for  the  sole  porpose  of  inflictiBg 
upon  the  plaintiff  the  injnrj  they  caused. 

[After  qaoting  from  the  averments  in  the  petition.] 

Nov,  no  one  will  dispute  the  rules  of  law  that  the  plaintiff  in  this 
action  had  the  r%ht  to  conduct  its  business  of  manufaoturing  and 
selling  prints  without  the  injurious  interference  of  strangers,  and  that 
the  defendants  were  subject  to  the  uaiTersal  rule  that  they  mist 
80  use  their  own  property  and  rights  as  to  infiiot  no  annecesaary  ro- 
jury  upon  their  neighbors.  The  averments  of  this  petition  are  that 
they  were  not  using  any  of  their  property  or  exercising  any  of  their 
rights  for  any  legitimate  trade  purpose,  but  that  they  were  using 
them  for  t^e  express  purpose  of  inflicting  injury  apon  the  plaintifi, 
and  that  they  succeeded  in  imposing  the  infliction.  These  allega- 
tions seem  to  me  to  bring  this  case  under  the  general  rule  of  Itw, 
and  to  clearly  negative  the  claim  that  it  falls  within  the  ezc^rtion. 
They  seem  to  state  a  good  cause  of  action. 

[The  learned  Judge  here  cited,  and  quoted  from,  varioiu  BHt^tori. 
ties.] 

The  proposition  is  sustained  by  respectable  authority ;  it  is  just, 
and  I  beliere  it  is  sound,  —  that  an  action  will  lie  for  depriving  a 
man  of  custom  (that  is,  of  possible  contracts),  when  the  result  is 
effected  by  peraoasion  as  well  as  when  it  is  accomplished  by  frand 
or  force,  if  the  harm  is  inflicted  without  justifiable  oause,  such  ss 
oompetition  in  trade.  Walker  v.  Ctvnin,  107  Hass.  665, 666 ;  MonuM 
V.  Broehtt,  161  Mass.  567,  26  N.  £.  74,  ft  L.  B.  A.  624 ;  Sartnett  v. 
Attoeiatim,  led  Mass.  229, 235, 47  N.  E.  1002, 38  L.  B.  A.  194 ;  DeU 
V.  Wii^free,  80  Tex.  400,  405,  16  8.  W.  Ill ;  Doremut  v.  ffmiuug, 
62  HI.  App.  391,  403 ;  Fan  Horn  v.  Fan  Horn,  62  TS.  J.  Law,  284, 
20  Ath  486 ;  TemperUm  v.  Svuell,  62  Law  J.  (Q.  B.  Div.  1893)  41% 
419i 

Under  the  It^al  principles  to  which  reference  has  been  made,  and 
under  the  authorities  which  have  been  cited,  the  petition  in  this  case 
states  a  good  canae  of  action  for  interference  wi^i  and  injury  to  the 
business  of  the  plaintiff  by  preventing  it  from  obtaining  custom  it 
would  otherwise  have  obtained,  without  any  justifiable  cause  or  ex- 
ense,  and  for  this  reason  the  demurrer  should  have  been  overruled, 
and  the  case  sent  to  triaL 

There  is  another  reason  why  the  judgment  below  should  be  reversed. 
It  is  that  the  petition  sufficiently  states  a  cause  of  action  for  ma]i> 
eionsly  interfering  wit&  contraote  between  jobbers  in  8t  Lonis  and 
the  plaintiff,  and  indoctng  the  former  to  break  their  contracts  to  the 
injury  of  tlra  latter. 

For  the  reasons  which  have  now  been  briefly  stated,  the  , 
below  shonld,  in  my  o^nion,  be  reversed,  and  the  dateidloti 
be  requited  to  answer  the  petition. 
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Action  in  the  Dietriat  Court  for  Wright  County  to  reooYer  (10,000 
damages.  Defendant  demurred  to  thfr  complaint  on  the  ground  it  did 
not  state  a  eanse  of  action.  From  an  order,  Buckham,  J.,  orermling 
the  demurrer,  defendant  appealed.    Affirmed. 

This  appeal  was  from  an  order  orerniling  a  general  demomr  to  a 
complaint  in  which  the  plaintiff  alleged :  — 

That  for  more  than  ten  years  last  past  he  has  been  and  still  is  a 
barber  by  trade,  and  engaged  ia  bosiness  as  snch  in  the  Tillage  of 
Howard  Lake,  Minnesota,  where  he  resides,  owning  and  operating  a 
shop  for  ^e  pnrpose  of  bis  said  trade.  That  until  the  injmy  herein- 
after complained  of  hia  eud  business  was  prosperous,  and  plaintiff 
was  enabled  thereby  to  comfortably  maintain  himself  and  family  out 
of  the  income  and  profits  thereof,  and  also  to  save  a  oonsiderable  sum 
per  annum,  to  wit,  about  9800.  That  the  defendant,  during  the  period 
of  about  twelve  months  last  past,  has  wrongfully,  unlawfully,  and 
maliciously  endasTored  to  destroy  plaintifTs  said  business,  and  compel 
plaintiff  to  abandon  the  same.  That  to  that  end  he  has  persistently 
and  systematically  sought,  by  false  and  malicious  reports  and  accusa- 
tions of  and  coDoeming  the  plaintiff,  by  pereoually  soliciting  and  urg- 
ing plaintiff's  patrons  no  longer  to  employ  plainti^  by  threats  of  his 
■  personal  dlBpleasure,  and  by  various  other  unlawful  means  and  devices, 
to  induce,  and  has  thereby  indnoed,  many  of  said  patrons  to  withhold 
from  plaintiff  the  employment  by  them  formerly  giren.  That  defend- 
ant is  possessed  of  large  means,  and  is  engaged  in  the  business  of  a 
banker  in  said  village  of  Howard  Lake,  at  Dassel,  Minnesota,  and  at 
dirers  other  places,  and  is  nowise  interested  in  ibo  occupation  of  a 
barber;  yet  in  the  pursuance  of  the  wicked,  malicioos,  and  unlawful 
pnrpose  aforesaid,  and  for  the  sole  and  only  purpose  of  injuring  the 
trade  of  the  plaintiff,  and  of  accomplishing  his  pnrpose  and  threats 
of  raining  the  plaintifTs  said  business  and  driving  him  out  of  said 
Tillage,  the  defendant  fitted  up  and  furnished  a  baJber  shop  in  said 
Tillage  for  eonduoting  the  trade  of  barbering.  That  failing  to  induce 
any  barber  to  occupy  said  shop  on  his  own  acoonnt,  though  offered  at 
nominal  rental,  said  defendant,  with  the  wrongful  and  malicious  pur^ 
pose  aforesaid,  and  not  otherwise,  has  during  t^e'time  herein  stated 
hired  two  barbers  in  suooession  for  a  stated  salary,  paid  by  Mm,  to 
occupy  said  shop,  and  to  serve  so  many  of  plaintifPs  patrons  as  said 
defendant  has  been  or  may  be  able  by  Uie  means  aforesaid  to  direet 
from  plaintifPs  shop.  That  at  the  present  time  a  barber  bo  employed 
and  pud  by  the  defendant  is  oooupying  md  nominally  conducttag  the 
shop  thus  fitted  and  furnished  by  the  defendant,  without  paying  any 
rent  therefor,  and  tinder  an  agreement  with  defendant  whereby  the  In- 
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oome  of  said  shop  is  required  to  be  paid  to  defendant,  and  is  so  paid 
in  partial  return  for  his  wages.  That  all  of  said  things  were  and  us 
done  by  defendant  with  the  sole  design  of  injaring  the  plaintiff,  and  of 
destroying  his  said  business,  and  not  for  the  purpose  of  serving  taj 
legitimate  interest  of  his  own.  That  by  reason  of  the  great  wealth  and 
prominence  of  the  defendant,  and  the  personal  and  financial  infinence 
consequent  thereon,  he  has  by  the  means  aforesaid,  and  through  other 
unlawful  means  and  devices  by  him  employed,  materially  injured  tbe 
business  of  the  plaintiff,  has  largely  reduced  tbe  income  and  pcSu 
thereof,  and  intends  and  threatens  to  destroy  tbe  same  altogether,  to 
plaintiff's  damage  in  the  sum  of  ¥10,000. 

Hall  &  KoUiner,  for  appellant. 

A  general  all^ation  in  a  complaint  is  of  no  avail  aa  against  the  spe- 
cific facts  pleaded  therein.  Gowan  v.  Bensel,  53  Minn.  46 ;  Carlson 
V.  Presl^terian  Board  of  Belief,  67  Minn.  436.  Competttioii  will  not 
be  restricted.  Chambers  v.  B^dwin,  91  Ey.  121 ;  Doremus  v.  Hen- 
nesf^,  176  111.  608.  Defendant's  act  was  "  damnom  absque  injuria" 
Auburn  V.  Douglass,  9  N.  Y.  444;  Bohn  Mnfg.  Co.  v.  Hollis,  54  Uinn. 
233;  Ertz  v.  Produce  Exchange,  79  Minn.  143.  The  motive  of  com- 
petition is  immaterial  South  Koyalton  v.  Suffolk,  27  Vt.  605 ;  Wilson 
V.  Bei^,  88  Pa.  St  167 ;  Kiff  v.  Youmans,  86  N.  Y.  324 ;  Boyson  p. 
Thorn,  98  CaL  578;  Glencoe  v.  Hudson,  138  Uo.  439;  Transporta- 
tion Co.  V.  Standard  OU  Co.,  60  W.  Va.  611. 

F.  E.  Latham  and  Daniel  Fish,  for  respondent. 

The  rule  of  fair  play  is  more  and  more  enforced  by  the  courts. 
StillwatCT  Water  Co.  v.  Farmer,  89  Minn,  68,  and  92  Minn.  230;  Bar- 
clay V.  Abraham,  121  Iowa,  619 ;  Burke  v.  Smith,  69  Mich.  380 ;  Kirk- 
wood  V.  Finegan,  95  Mich.  543 ;  Passaic  v.  Ely,  62  L.  B.  A.  673,  Note. 

Elliott,  J.  (aftai  stating  the  facts  as  above). 

It  has  been  said  that  the  law  deals  only  with  externals,  and  that  a 
lawful  act  cannot  be  made  the  foundation  of  an  action  because  it  was 
done  with  an  evil  motive.  In  Allen  v.  Flood,  [1898]  A.  C.  1, 151, 
Lord  Watson  said  that,  except  with  regard  to  crimes,  the  law  does  not 
take  into  account  motives  as  constituting  an  element  of  civil  wron^. 
In  Mayor  v.  Pickles,  [1895]  A.  C.  587,  Lord  Halsbnry  stated  that  if 
tbe  act  was  lawful,  "  however  ill  the  motive  might  be,  he  had  a  rigbt 
to  do  it."  Iq  Raycroft ».  Tayntor,  68  Vt.  219, 35  Atl.  63, 33  L.  R.  A. 
225,  54  Am.  St.  882,  tbe  court  said  that,  "when  one  exercises  a  legal 
right  only,  the  motive  which  actuates  him  is  immaterial."  In  Jenkins 
v.  Fowler,  24  Pa.  St  308,  Mr.  Justice  Black  said  that  "malicious  mo- 
tives make  a  bad  act  worse,  but  they  cannot  make  that  wrong  which, 
in  its  own  essence,  is  lawful."  This  language  was  quoted  in  Bobn 
Mnfg.  Co.  V.  Hollis,  54  Minn.  223,  233,  65  N.  W.  1119,  21  L.  B.  A. 
337,  40  Am.  St.  319,  and  in  substance  in  Ertz  v.  Produce  ExchanK^, 
79  Minn.  140, 143,  81  N.  W.  737,  48  L.  K.  A.  90,  79  Am.  St  433  See 
also  2  Cooley,  Torts  (8d  Ed.)  1606;  Auburn  v.  Douglass,  9  N.  Y.  444 

Such  generalizations  are  of  little  value  in  determining  concrete  oases. 
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They  ma;  state  the  tnith,  but  not  the  whole  truth.  'Each  word  and 
phrase  used  therein  may  require  definition  and  limitation.  Thus, 
before  we  can  apply  Judge  Black's  language  to  a  particular  case,  we 
must  determine  what  act  is  "in  ita  own  essence  lawful"  What  did 
Lord  Halsbury  mean  by  the  words  "lawful  act"?  What  is  meant  by 
"  exercising  a  legal  right "  ?  It  is  not  at  all  correct  to  say  that  the  mo- 
tive with  which  an  act  is  done  is  always  immaterial,  providing  the  act 
itself  is  not  nnlawfoL  Xnmerons  illustrations  of  the  contiaiy  will  be 
found  in  the  civil  as  well  as  the  orimiDaJ  law. 

We  do  not  intend  to  enter  upon  an  elaborate  discussion  of  the  sub- 
ject, or  become  entangled  in  the  subtleties  connected  with  the  words 
"malice"  and  "malicious."  ,  We  are  not  able  to  accept  without  limita- 
tions the  doctrine  above  referred  to,  bat  at  this  time  content  ourselves 
with  a  brief  reference  to  some  general  principles. 

It  must  be  remembered  that  the  common  law  is  the  result  of  growth, 
and  that  its  development  has  been  determined  by  the  social  needs  of 
the  community  which  it  goveruB.  It  is  the  resultant  of  conflicting  scv- 
oial  forces,  and  those  forces  which  are  for  the  time  dominant  leave 
their  impress  upon  the  law.  It  is  of  judicial  origin,  and  seeks  to 
establish  doctrines  and  rules  for  the  determination,  protection,  and  en- 
forcement of  legal  rights.  Manifestly  it  must  change  as  society  changes 
and  new  rights  are  recognized.  To  be  an  efBcient  instrument,  and 
not  a  mere  abstraction,  it  must  gradually  adapt  itself  to  changed  con- 
ditions. Necessarily  ita  form  and  substance  have  been  greatly  affected 
by  prevalent  economic  theories. 

For  generations  there  has  been  a  practical  ^^reement  upon  the  pro- 
position that  competition  iu  trade  and  business  is  desirable,  and  this  idea 
has  found  expression  in  the  decisions  of  the  courts  as  well  as  in  stat- 
utes. But  it  has  led  to  grievous  and  manifold  wrongs  to  individuals, 
and  many  courts  have  manifested  an  earnest  desire  to  protect  the  in- 
dividual frnm  the  evils  which  result  from  unrestrained  business  com- 
petition. The  problem  has  been  to  so  adjust  matters  as  to  preserve 
the  principle  of  competition  and  yet  guard  against  its  abuse  to  the  un- 
necessary injury  to  the  individnaJ.  So  the  principle  that  a  man  may 
use  his  own  property  according  to  his  own  needs  and  desires,  while 
true  in  the  abstract,  is  subject  to  many  limitations  in  the  concrete. 
Men  cannot  always,  in  civilized  society,  be  allowed  to  use  their  own 
property  as  their  interests  or  desires  may  dictate  without  reference 
to  the  taai  that  they  have  neighboia  whose  rights  are  as  sacred  as  theii 
own.  The  existence  and  well-being  of  society  require  that  each  and 
every  person  shall  conduct  himself  consistently  with  the  fact  that  he  is 
a  sociid  and  reasonable  person.  The  purpose  for  which  a  man  is  using 
bis  own  property  may  thus  sometimes  determine  his  rights,  and  appli- 
cations of  this  idea  are  found  in  Stillwater  Water  Go.  r.  Farmer,  89 
Minn.  68,  93  N.  W.  907,  60  L.  R.  A.  876, 99  Am.  St  641,  Id.,  92  Minn. 
230,  99  X.  W.  882,  and  Barclay  r.  Abraham,  121  Iowa,  619,  96  N.  W. 
1080,  64  L.  K.  A.  266, 100  Am.  St  366. 
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"iSaxty  of  the  ratftriotioiiB  -wideh  ihoold  be  leoognizod  fend  enfotced 
nsnlt  from  ataoit  recognition  of  priiioipleB  which  are  not  oftan  stated 
in  th«  deoisionB  in  Axpren  terms.  Sir  Trederick  Pollock  notes  that 
not  many  jeaxt  ago  it  na  difflonlt  to  find  aoy  definite  authority  for 
staling  as  a  general  proposition  of  Eogltsfa  lav  that  it  is  wrong  to  do 
a  wilful  wrong  to  one's  neighbor  without  lawful  jostifioation  or  excnse. 
Bnt  neitiier  is  thers  any  ei^iess  aothority  for  the  genraal  propositdoa 
tiiat  mm  mnst  perfozm  their  oontraots.  Both  principles,  in  this  gen- 
erality of  form  and  oonceptioa,  are  modem,  and  there  was  a  time  whea 
neither  wss  tme.  After  developing  the  idea  that  law  begins,  not  with 
anttientio  general  principles,  but  with  the  ennmeration  of  partionlsr 
remedies,  tfie  learned  writer  continaes :  "  If  theia  exists,  then,  a  poei- 
tiye  daty  to  ovoid  harm,  much  more  most  there  "exist  the  nc^tive  da^ 
of  not  doing  wilful  harm,  subjeot,  as  all  general  duties  must  be  sab- 
JMt,  to  the  necessary  exoeptitms.  The  tliree  main  beads  of  dnty  with 
which  the  law  of  torts  is  oonoemed,  namely,  to  abstain  &om  wilful  in- 
jury, to  respeet  tiie  property  of  oUters,  and  to  use  due  diligenoB  to  av(»d 
causing  hann  to  others,  are  all  alike  of  a  oomprebensive  nature."  Pol- 
lock, Torts  (8th  £d  ],  p.  21.  He  then  quotes  with  approval  the  state- 
ment of  Lord  Boweu  that  "  at  common  law  there  was  a  cause  of  action 
whenever  one  person  did  damage  to  snother,  wilfully  and  intentionally, 
without  just  oaase  or  excuse." 

In  Plant  v.  Woods,  176  Mass.  492,  67  N.  E.  1011,  51  L.  S.  A.  339, 
79  Am.  St.  330,  Mr  Justice  Hammond  said ;  "  It  is  said  also  that, 
where  one  haa  the  lawful  right  to  do  a  thing,  the  motive  by  which  he  is 
actuated  is  immateriaL  One  form  of  this  statement  appears  in  the  first 
headnote  in  Allen  v.  Flood,  as  reported  in  [1898]  A  C- 1,  as  follom : 
'  An  act  lawful  in  itself  is  not  converted  by  a  malicious  or  bad  motiTs 
into  an  unlawful  act  so  as  to  make  the  doer  of  tlie  aot  liable  to  a  oivil 
action.'  If  the  meaning  of  this  and  similar  expressions  is  that  when 
a  person  has  the  lawful  right  to  do  a  thing  irreapeottve  of  his  motare, 
his  motive  is  immaterial,  the  proposition  is  a  mere  tmism.  If,  how- 
ever, the  meaning  is  that  where  a  person,  if  actuated  by  one  kind  of  s 
motive,  has  a  lawful  right  to  do  a  thing,  the  aot  is  lawful  when  done 
under  any  eonoMvable  motive,  or  that  an  aot  lawfiil  under  one  set  of 
circumstances  is  therefore  lawful  under  evnry  oonoeivable  set  of  oi^ 
cumstanoes,  Uie  proposition  does  not  commend  itself  to  us  as  either 
logically  or  legally  accurate." 

Similar  language  was  used  by  Mr.  Justice  Wells  in  Walker  v.  Cronin, 
107  Mass.  566 ;  by  Lord  Coleridge  in  Mogul  Steamship  Co.  v.  Mo- 
GregoT,  21  Q.  B.  Div.  644^-653 ;  by  Lord  Justice  Bowen  in  the  same 
oase,  23  Q.  B.  Div.  593 ;  by  Mr.  Jnstice  Holmes  in  Aikens  v.  Wiscon- 
sin, 196  U.  3.  194,  204,  25  Sup.  Ct  3,  49  L.  Ed.  164;  by  Chief  Jus- 
tioe  McSherry  in  Klingel  t>.  Sharp,  104  &U.  233,  64  AtL  1029,  7  L. 
B.  A.  (s.  s.)  976, 118  Am.  St  399 ;  and  by  Judge  SaDbom  in  his  dis- 
smting  opinion  in  Fasaaio  Print  Works  t>.  Ely  A  Walker  Diy  Qoods 
Co.,  105  Fed.  163, 44  CCA.  426,  €2  L.B.  A.  673.    ^nmeMnu  oobh 
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will  be  found  rofened  to  in  the  note  to  this  oase  in  62  Xi.  B.  A.  673, 
and  in  an  aiticle  in  18  Harraid  Lav  Ber,  411. 

It  ia  tieelj  coaceded  that  there  ara  many  deciBions  oontnLry  to  this 
view ;  Imt,  wlien  carried  to  the  extent  contended  for  by  the  appellant, 
ve  think  they  are  unsafe,  unBOund,  and  illy  adapted  to  modem  oondi- 
tionB.  To  divert  to  one's  self  the  cuatomera  of  a  business  riral  by  the 
offer  of  goods  at  lower  prices  is  in  general  a  legitimate  mode  of  serv- 
ing one's  own  interest,  and  justifiable  as  fair  competition.  But  when  a 
man  starts  an  opposition  place  of  business,  not  for  the  sake  of  profit 
to  himself,  but  regardless  of  loss  to  himself  and  for  the  sole  pw^Be 
of  driving  his  competitor  out  of  business,  and  with  the  intention  of 
himself  retiring  upon  the  aooomplishmwft  of  hia  mfderolent  purpose, 
he  is  gnilty  of  a  wanton  wrong  and  an  actionable  tort  In  snoh  a  case 
he  would  not  be  ezenising  his  legal  right,  or  doing  an  act  which  can  be 
judged  separately  from  the  motive  which  actuated  him.  To  call  such 
conduct  competition  is  a  perversion  of  terms.  It  is  simply  the  applica- 
tion of  force  without  legal  jastifioation^whioh  in  ita  moral  quality  may 
be  no  better  than  highway  robbery. 

yevertheless,  in  the  opinion  of  the  writer  this  complaint  ia  ingnffi- 
cient.  It  is  not  claimed  that  it  atatea  a  oanae  of  action  for  slander. 
No  question  of  conspiracy  or  oombination  is  involved.  Stripped  of 
the  adjectives  and  the  statement  that  what  was  done  was  for  the  sole 
purpose  of  injuring  the  plaintiff,  and  not  for  the  purpose  of  aerving  a 
legitimate  purpose  of  the  defendant,  the  oomplaint  states  facts  which 
in  themselves  amount  only  to  an  ordinary  everyday  business  transao- 
tion.  There  ia  no  allegation  that  the  defendant  was  intentionally  run- 
ning the  business  at  a  financial  loss  to  himself,  or  that  after  driving 
the  plaintiff  out  of  bnsiness  the  defendant  closed  up  or  intended  to 
close  up  Mb  shop.  Prom  all  that  appears  from  the  complaint  he  may 
have  opened  the  barber  shop,  energetically  sought  business  from  hia 
acquaintances  and  the  customers  of  the  pl^ntiff,  and  as  a  result  of  hia 
enterprise  and  command  of  capital  obtained  it,  with  the  result  that  the 
plaintiff,  from  want  of  oapitfd,  acquaintance,  or  enterprise,  was  un- 
able to  stand  the  competition  and  waa  thus  driven  out  of  business. 
The  facts  thus  alleged  do  not,  in  my  oipiuion,  in  themselves,  without 
reference  to  the  way  in  which  they  are  characterized  by  the  pleader, 
tend  to  show  a  malictouB  and  wanton  wrong  to  the  plaintifE. 

A  majority  of  the  justices,  however,  are  of  the  opinion  thaX,  on  the 
principle  declared  in  the  forgoing  opinion,  the  oompliunt  states  a 
cause  of  action,  and  the  order  is  tiierefore  affirmed. 

Affirmed. 

jAOOABn,  J.,  dissents.* 

I  [CoBipuB  18  Hurard  Imi  Bavlew,  p.  UO,  ud  90  Earr.  taw  Sev.  pp.  410-465.  —Ed.] 
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AUiEN,  APFSLI.AKT,  V.  FLOOD  ahd  TATLOB,  Bbspoudkhts. 
1807.    Lai€  Bqmrtt,  (1888)  Jj^wob,  l.i 

Thx  pliuntiffB  (now  the  respondents),  Flood  and  T&ylor,  are  memberg 
of  tile  ShipwrightB*  Provident  Union.  The  defendant  (now  the  i^i^kI- 
huit),  Allen,  is  a  member  and  the  London  del^^ate  of  the  Independent 
Society  of  Boilermakeia  and  Iron  and  Steel  Shipbuilders.  The  Uuer 
society  restricts  the  l&bor  of  its  members  to  ironwork.  Hie  Bocie^  of 
shipwrights  permits  its  members  to  work  either  in  wood  or  iron.  The 
members  of  the  boilermakers'  smde^  are  accustomed  to  clum  that  the 
proper  buaiaesa  of  sbipwrig^ts  is  to  work  in  wood  only,  and  that  ship- 
wrights who  work  in  iron  are  treepassing  on  the  tntde  of  the  btnleT' 
makers'  onion.* 

In  April,  1891,  abont  forty  men  of  the  boilermakers'  sode^  were 
engaged  at  the  Regent  Dock,  MillwaU,  in  repairing  an  iron  ship,  on  the 
employment  of  the  GlengaU  Iron  Company.  Flood  and  Taylor  were 
at  the  same  time  employed  by  the  GlengaU  Company  to  ezecnte  repain 
upon  the  woodwork  of  the  vessel.  By  the  terms  of  their  employment 
th^  were  entitled  to  leave  at  the  close  of  any  day ;  and  the  Glengall 
Company  might,  at  the  close  of  any  day,  cease  to  employ  them  fnrther. 
The  ironworkers  were  em|doyed  cm  similar  terms.* 

The  boilermaken,  on  discovering  that  Hood  and  Taylor  had  shordy 
before  been  employed  by  another  firm  (Mills  &  Knight)  on  the  Thames 
in  doing  ironwork  on  a  ship,  became  mnch  excited,  and  began  to  talk  of 
leaving  their  employment.  One  of  them  tel^raphed  for  Alien,  their 
London  delegate.  Allen  came,  dissnaded  them  &om  leaving  work  at 
dinnertime,  and  told  them  that  they  mnst  wait  and  see  how  things  were 
settled.  Allen  then  had  an  interview  with  Halkett,  the  Glengall  Com- 
pany's manager.  As  to  what  took  place  at  this  interview,  the  testimony 
at  the  subseqnent  trial  was  conflictii^i  The  version  most  favorable  to  the 
plaintaSs  was  substandally  as  follows :  — 

Allen  told  Halkett  that  he  (Allen)  had  been  sent  for  becMise  Flood 
and  Taylor  were  known  to  have  done  iron  work  in  Mills  &  Knight's  yard, 
and  that  onlesa  Flood  and  Taylor  were  dischai^ed  all  the  memben  of  the 

1  StatemBnt  rairritten.  Aig:nmsiita  omitted.  Soma  of  the  oiniuoa*  ai«  etfirt^ 
omitted,  and  nous  are  given  in  fnU.  —  Ed. 

*  .  .  ,  "  Tba  litigants  are  memben  of  two  rival  anoinationi  of  ToiUi^mm,  nsii- 
tared  tmdei  tlie  Trade  UnioDi  Act  of  1871."  .  .  .  Lobq  Watsok,  L.  K.  (1896) 
Appeala,  p.  00.  "  It  n  not  a  dlipate  between  emploTets  and  employed,  —  betwara 
capital  and  labor,  —  but  lather  one  between  tlie  memben  of  one  tnde  nnion  and 
of  aootber  trade  anion."  .  .  .  Lou>  AsBBODBita,  ibid.  p.  lOS.  "  Baoh  pac^  bad 
the  financial  mpport  of  their  union. "    LoKD  liAONAOHTsir,  p.  UT.  —  Ed. 

*  Aa  to  the  termaof  the  iranworken'  emplojment,  see  L(»D  Watsom,  pp.  90^  00; 
and  LoBD  Hbbsgbhle,  p.  180.  —  Edi 
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banleTmakers'  society  would  be  "  ealled  ont "  or  "  knock  off  "  work  that 
day  ;  that  Halkett  had  no  option  ;  that  latere  was  no  ill-feeling  towards 
the  Glengall  Compwiy  or  towards  Flood  and  Taylor  personally,'  bat  that 
the  iron-men  were  doing  their  best  to  put  an  end  to  the  practice  ot  ship- 
wrights doii^  ironwork,  and  tliat  whereTer  these  men  were  employed,  or 
other  shipwrights  who  had  done  ironwork,  the  boilermakers  would  ceas« 
work,  — in  every  yard  on  tlie  Thames. 

If  the  boilermakers  had  been  ealled  ont,  it  wonid  have  stopped  the 
Glengall  Company's  bosiness.  For  fear  thab  the  threat  would  be  carried 
oat,  Halkett  distJuu^ied  Flood  and  Taylor  at  the  close  of  the  day. 

An  action  was  then  brought  by  Flood  and  Taylor  against  three  persons, 
viz.,  Allen,  the  London  delegate ;  Jackson,  the  chairman ;  and  Knight, 
the  general  secretary  of  the  Boilennakera*  Society.'  The  plaintiffs' 
allegalaong  were :  that  the  defendants,  maUcionsly  and  wrongfully  and 
with  intent  to  injnre  the  plaintifls,  procured  and  induced  the  Glengall 
Company  to  break  their  contract  with  the  plaintiffs  and  not  to  enter  into 
new  contacts  with  them ;  and  also,  maliciously,  etc.,  intimidated  and  ' 
coerced  the  Glengall  Company  to  break  their  contract  with  pluntiffs  and 
not  to  enter  into  new  contracts,  and  also  nnlawfoUy  and  maliciouBly  con* 
ipired  with  others  to  do  the  above  acts. 

The  case  was  tried  by  jury  before  Kemnbdt,  J. 

The  learned  judge  ruled  that  there  was  not  "  a  shred  of  eridenoe  of 
uiy  conspiracy  at  all ;  "  that  there  was  "  no  evidence  of  anything  amonnb- 
iug  to  intinudation  or  coercion  in  any  l^al  sense  of  the  term  ;  "  *  and'that 
there  was  no  breach  of  contract. 

The  following. questions,  unong  others,  were  put  to  the  jury :  — 

1.  Did  the  defendant  Allen  mahrionsly  induce  the  Glengall  Inm 
Company  to  discharge  the  plaintiffs  or  either  of  them  from  their  employ- 

2.  IMd  the  defendant  Allen  malieiously  indnce  the  Glengall  Iron  C<Hn- 
pany  not  to  engage  the  plaintiffs  or  either  of  them  ? 

In  putting  these  questions  to  the  jury,  Kenksdt,  J.,  gave  some  expla- 
nations, portions  of  which  are,  in  substance,  as  follows :  *  "  The  word 
'  malice '  is  a  word  of  art  in  law,  and  it  does  not  mean  in  this  case  a 
penonal  dislike,  a  personal  feeling  of  resentment  gainst  the  two  plwia- 
tiffs.  It  is  elear  from  the  evidence  of  the  men  and  of  their  employers 
that  there  was  no  snch  personal  feeling  in  this  case.  The  question  that 
I  want  yon  to  answer  is,  that,  if  you  find  he  induced  the  Glengall  Iron 
Company,  by  the  threat  which  is  suggested  by  the  plaintiffi  of  calling  out 

1  Sea  Lord  Haoxaohtbx,  p.  146.  —  Ed. 

*  It  wu  htld,  Ixith  b;  Exmnorr,  J.,  and  hj  tks  Comt  of  AppMtl,  tfaat  Jaekscn 
and  Knight  vera  Dot  liabU.  TJpMt  tUs  bniMili  of  As  OMStlwraTainoapptal  toths 
Booss  ot  Lords.  —  Ed. 

*  See  LoBD  UAOirAOHTBir,  p.  116.  — Ed. 

*  The  stBtemant  here  giren  i>  oomtnled  from  eibveta  reoited  in  the  opiniaia  of 
LoKD  Sbaitd,  p.  UB,  Loss  Haubdbt,  p.  82,  >ad  Lorn  MMmAOBTKr,  p.  149.  — 


.y  Google 


782  jgjjar  v.  ilood  and  ia,tlo&  |.cha.p.  tx. 

■U  tlw  nra  (HI  s^ke^  did  he  do  that  with  the  malioiotu  intentuoi  vUeh 

1  h&ve  endeavored  to  explain,  that  is,  merely,  not  for  the  porpoee  of  for^ 
warding  that  which  he  believed  to  be  his  iutereat  m  a  delegate  td  hia 
nnion  in  the  fair  consideration  of  that  interest,  bnt  for  the  purpoae  of 
injariag  these  plnintifFrfj  and  preventing  them  doing  that  whieh  thaj  were 
each  of  them  entitled  to  do.  '  Ualicionslj  '  meaus,  oonnected  vith  the 
word  '  induce,'  this,  —  that  it  was  not  for  the  mere  porpoee  of  forward- 
ing furljr  Allen's  own  interests,  but  from  the  indirect  motive  of  doing  a 
mischief  to  the  plaintiffs  in  their  lawful  bnsineaB." 

The  jory  answered  both  qneetionB  in  the  affiimative  ;  and  also  foond 
that  each  plaintiff  had  Buffered  201.  damages. 

After  consideratiiMi,  KEinrEDT,  J.,  entered  judgment  for  the  jdiuntiSs 
agunst  Allen  for  40/.  Hiis  deoiuon  was  af&cmed  by  the  Court  of 
Appeal  (LoKD  Esbeb,  M.  R.,  Lopxb  and  Riobt,  L.  JJ.)  ;  L.  B.  (1896) 

2  Q.  B.  21. 

Against  these  decisions,  Allan  brooglit  the  present  appeal  to  die  Honse 
of  Lords.  The  appeal  was  first  ai^ned  in  December,  1895.  Timr 
Lordships  having  required  further  ai^i;nment,  the  appeal  was  reargned  in 
March  and  April,  1897.  The  following  Jadges  were  sommtHied  to 
attend  '  at  the  second  argument ;  Hi.WKlit8,  Hathkw,  Cavb,  Nobtb, 
Wills,  Gbaittham,  Lattbbiiigx,  and  Wright,  JJ. 

The  case  was  argued  by  Oohm,  Q.  C,  and  BoiioH,  Q.  C.  (E.  Mortm 
with  them),  for  the  appellant;  and  hy  Lavmn  WalUm,  Q.  C,  and 
Rvfut  laaaca,  for  the  leepondent 

At  the  oloae  of  the  argoiaeata,  the  follovi&g  q^oestion  was  pro- 
pounded to  the  Judges :  Assnming  the  evidence  given  by  the  plaintiffs' 
iritneasOB  to  be  oorrec^  was  there  any  eyidence  of  a  oaoje  of  action  fit 
to  be  left  to  the  jury  ? 

The  Jadges  desired  time  to  consider,  and  aa  June  3, 1897,  eadi 
Jn^e  delivered  his  opinion. 

Mathew,  J.,  and  Wwoht,  J.,  answered  the  question  in  the  nega- 
tiTC ;  and  the  ot^er  six  Judges  in  the  affirmative. 

After  the  delivery  of  t^e  opinions  of  tjkie  Judges,  tlie  Hjoiue  took 
time  for  coosideration. 

Dec.  «,  1897.  Lobd  HiLSBUiiT,  L.  C.  •  •  •  '  The  flrrt  objectfop  mads 
to  the  pUntiSs'  right  to  recover  for  tlie  loss  which  they  thus  undoilbtedly 

1  8tt  U  Hsrr.  Ut  BsT.  US.  -  Ed. 
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■nffetad  U  that  no  n^t  of  the  plaintifls  waa  tofringad,  and  tliat  the  li^  tea^ 
taoded  for  oo  their  behalf  ii  not  a  right  recogaiced  hj  law,  or,  at  all  emaiti, 
only  aneb  a  right  aa  vnij  one  elae  is  entitled  to  deprive  them  of  if  tiiey  atop 
shMt  of  phjaioal  violenoe  or  ohatmction.  I  think  the  li^t  to  employ  their 
labor  aa  therf  will  ia  a  right  both  reoognized  by  the  law  and  aafietently  guarded 
bj  ita  ptoviaioni  to  make  any  nndne  interference  with  that  rigbt  an  aotionable 
wrong. 

Very  early  anthoritiea  in  Uie  law  have  reeognized  the  right;  and,  in  my  new, 
no  aatbority  oan  be  foond  which  qnestiona  or  qualifiea  it.  Tlie  sohoolniastar 
who  complained  that  hia  acholara  were  being  aaaaulted  and  bronght  an  action, 
Um  qnarry  owner  who  complained  that  hia  aernuita  were  b«ng  menaced  and 
ntoleated,  were  buth  held  to  have  a  ri^t  of  action.  And  it  appeaia  to  me  that 
the  importance  of  tboaa  oaaea,  and  the  principle  establiafaed  by  them,  have  not 
been  sufBciently  considered.  It  b  aaid  that  tbreata  of  riolenoe  or  aetoal 
Tiolence  were  unlawful  maaua :  the  lawfnlneaa  of  the  means  I  will  disenu  here- 
after. But  the  p<»nt  on  wbioh  theae  eaaea  are  important  is  the  existence  tA  thtt 
rigfaL  It  waa  iM>t  the  schoolmaatar  who  was  aaaanltsd;  it  waa  not  the  qnarry 
owner  who  waa aMaultad  or  threatened;  but,  neTfirtheleaa,  the  aoboolmaater  waa 
held  eutitled  to  bring  an  action  in  reapeet  of  the  loea  of  ubolan  attwtding  hia 
aohool,  and  the  qnany  owner  in  reapeot  of  the  loas  of  woikmen  to  hia  qnarry. 
They  were  third  paraons;  Donolence  or  thieata  ware  aj^lied  to  them,  and  the 
eaose  of  action,  which  they  had  a  right  to  iuaiat  on,  waa  the  indireet  eifeat  opon 
tfaemaelTea  of  Tiolenee  and  Ihreata  applied  to  otbera. 

Hy  Lords,  in  my  new  tbeae  an  binding  anthoritiea  to  show  that  tlie  pre- 
liminary question,  namely,  whether  there  waa  any  right  of  the  putntilh  to 
pntsne  their  calling  omnoleated,  mnat  be  answered  in  the  afBrmatire.  "nie 
queation  of  what  ia  the  right  invaded  wonid  snani  to  be  rcascnahly  anawued, 
and  the  nniveraality  of  the  right  to  all  Her  Hajeaty'a  anbjoota  aeema  to  me  to 
be  no  argament  against  ita  existauoa.  It  is,  indeed,  part  of  that  freedom  taom 
reatraint,  that  Uberty  of  action,  which,  in  my  new,  may  ba  fonnd  rmwiBg 
through  the  |«in<Bplea  of  oar  law. 

First  it  ia  said  that  the  oompany  were  acting  withia  their  legal  righta  in 
diaeharging  the  plaintiffs.  So  tbey  were;  but  does  that  affaot  tiie  qneatien  of 
be  reapooailnlity  of  the  peraon  who  oansed  titem  ao  to  aet  by  the  iiwaiiii  he 
iiaed  ?  The  aobelaia  who  went  away  from  the  aehool  wwe  entitied  to  do  ao. 
The  minora  ware  entitled  to  oaaaa  wwhii^  at  the  qnarry.  The  natiTaa  wara 
aatitlad  to  aTudnnning  the  riak  of  being  shot;  but  tiw  queation  is,  What  waa 
the  oanaa  of  their  thna  UHceiaing  their  legal  ri{^t  ? 

The  queatioo  most  be  whether  what  waa  done  in  faot,  and  iriiat  did  in  fact 
proonae  the  diamiaaal  of  the  plaintiff,  waa  an  aetionabla  wrong  or  not.  I  ha.Ta 
narer  heard  that  a  man  who  was  dismisaed  from  bis  aerriee  by  reaaon  of  aoma 
alandar  eonld  not  maintain  an  action  againit  the  alanderar  beeaoae  the  maater 
had  a  legal  right  to  diaobaige  him. 

It  will  ba  obaerred  that  Ecnotdy,  J.,  draws  a  distinetion  between  tba  eondnet 
which  he  aaaumea  to  be  lawful  m  Allen'a  part  to  do  what  he  did  do  it  it  were 
merely  for  the  pnrpoae  of  forwarding  that  whieh  he  belicTed  to  be  his  interest 
aa  a  delegate  of  his  union  in  fair  o(»aideration  of  that  intereat  on  the  one  hand, 
and  on  the  other  hand  hia  oondnet  if  what  ha  did  waa  done  for  tbe  porpeaa  irf 
injojing  thaie  ptaintifb. 
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M^  Lordt,  it  &ppetn  to  me  that  that  k  ■  diieotion  (rf  wUdi  tbe  dsfeitduiti 
cumot  eomplMn,  since  it  pat*  what  ii  to  mj  mind  an  altematiTe  more  favor- 
able to  them.  Id  nij  view,  hii  belief  th»t  what  be  vaa  doing  was  for  hia 
intetwt  OS  a  delegate  ot  hia  union  woald  not  jiutifj  Use  doing  of  what  he  did 
do.  It  is  alleged,  and  to  mj  mind  and  to  the  mind  of  the  jarj  proved,  that 
the  employen  were  compelled  under  preuure  of  the  threats  that  he  oaed  to 
discharge  the  plaintiffs. 

But  the  objection  made  by  the  defendanta  appears  to  be  that  tbe  word  "  mali- 
cious" adds  itothing;  that  if  the  Uung  was  lawfnl  it  was  lawful  abeolatelj':  if 
it  was  not  lawful  it  was  uulawfnl,  —  the  addition  of  tbe  word  -  malioioos  "  <9Ui 
make  no  diflereiKie.  Tbe  fallacj  appears  to  nie  to  reside  in  the  assumptioB 
that  eTerjthing  must  he  absolatelj  lawful  or  absolutelj  onlawfal.  There  are 
manj  things  which  msj  heoome  lawful  or  unlawful  according  to  circumatanoe*. 

In  a  decision  of  this  Honse  it  has  nodoubtedl;  been  held  that  whatever  a 
man's  motiTcs  maj  be,  he  maj  dig  into  his  own  land  and  divert  subterranean 
water  which  bnt  for  hi*  so  treating  hia  own  land  might  bare  leacbed  his  neigh- 
bor's land.  Bnt  that  i*  becanse  the  neighbor  had  no  right  to  the  tlow  of  tbe 
subterranean  water  in  that  direction,  and  he  had  an  abaolate  nght  to  do  what 
he  wonld  with  his  own  property.  Bat  what  analogj  has  snch  a  case  with 
the  intentumal  inflicting  of  injury  upon  another  person'*  propertj,  repntatioD, 
or  lawful  ooonpatiim  ?  To  dig  into  one'*  own  laud  under  the  dreomstance* 
stated  require*  no  oanse  or  excuse.  He  may  act  from  mere  oaprioe,  bnt  bis 
right  on  hi*  own  land  is  absolnte,  so  long  as  he  doea  not  intarteie  with  tbe 
rights  of  others. 

But,  referring  to  Boweu,  L.  J.'s  observation,  which  to  my  mind  i*  exactly 
aocnrate,  "  in  order  to  justify  the  intentional  ddng  of  that  which  is  calculated 
in  the  ordinary  oourse  of  events  to  damage,  and  which  docs,  in  fact,  damage 
another  in  that  other  person'*  property  or  trade,"  yon  must  have  *ome  jost 
oaosB  or  exense. 

Now,  tbe  word  "  malioioos  "  appears  to  me  to  negative  just  cause  or  excnse; 
and  without  attempting  an  exhaustive  axpoaition  of  the  word  itself,  it  appear* 
to  me  that,  if  I  apply  the  language  of  Bowen,  Ik  3.,  it  is  enoagfa  to  show  that 
this  was  within  the  meaning  of  the  law  "  malicious." 

It  appears  to  me  that  no  better  illustration  can  he  given  of  the  distinotion  on 
which  I  am  insisting  between  an  act  which  can  be  legally  done  and  an  act 
whieh  cannot  be  so  done  because  tainted  with  malice,  than  sneh  a  coUoqny 
between  tbe  representative  of  tbe  master  and  tbe  representative  of  the  men  as 
might  have  been  held  on  the  occasion  which  has  given  rise  to  this  action.  If 
the  representative  of  the  men  had  in  good  faith  and  without  indirect  motive 
pointed  out  the  inoonvenienee  that  might  result  from  having  two  sets  of  men 
working  together  on  the  same  ship,  whose  views  upon  tbe  particnlar  qoettiaa 
were  so  diverse  that  it  wonld  be  inexpedient  to  bring  them  together,  no  ooe 
could  have  complained^  but  if  bis  object  was  to  pnnish  the  men  belonging  to 
another  union  because  on  some  former  oooasiiw  they  had  worked  on  an  iron 
ship,  it  seems  to  me  that  tbe  difference  of  motive  may  make  the  whole  differ- 
ence  between  the  lawfulness  or  unlawfulness  of  what  he  did. 

I  see  it  is  suggested  by  oue  of  yont  Lordships  that  tbe  action  for  malidoaa 
prcseoution  is  supposed  to  be  an  eiception.  I  am  not  qnite  eertsjn  that  I 
understand  what  is  the  proposition  to  which  it  is  an  exception.  If  it  mean* 
that  there  is  no  other  form  of  proeednre  known  to  tha  law  iriiereln  maliea  m^ 
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make  the  disiinetioti  between  a  lawful  uid  w  nnUwfiil  Mt,  I  am  nnable  to 
a^ree.  HaliciouBl;  proonring  a  penon  to  be  made  a  bankmpt,  maliuoiulj 
and  withoDt  reasouable  or  probaUo  oanse  presenting  a  petitiou  to  wind  up  a 
eompanj,  or  malioioiiBly  proeuring  an  arrest,  are  equatlj  oaaes  wherein  the 
•tate  of  mind  of  the  penon  prooaring  the  arreat  may  affect  the  qaeation  of  the 
lawf  alneu  or  nnlawf  ulnesi  of  the  act  done. 

Agtdn,  in  ikndsr  or  libel  the  right  to  preaerve  one'a  ohanotei  or  bniineu 
from  attack  appeara  to  me  quite  aa  Tagoe  and  general  a  right  as  it  ia  aaggeited 
ia  the  right  to  pncaue  one'a  Mcnpationniuiidested;  and  it  esnnot  be  denied  that 
in  both  theae  oases  the  lawfnlaess  or  nnlawfuluess  cf  what  ia  said  or  writtaa 
maj  depend  upon  the  abaence  or  preaenee  of  malice. 

DonbtlDM  there  are  oaaes  in  which  the  meM  preaenoe  of  malioe  in  an  act 
done  will  not  necesBarily  give  a  right  of  aotion,  ainoe  no  damags  ma;  result; 
and  Id  this  ease,  bowever  malioioai  Allen's  iuterrentiou  may  have  been,  if  the 
employera  had  defied  Allen's  threats  instead  of  yielding  to  them,  the  plaintiffa 
eonld  not  have  looeeeded  in  an  action,  beeanae  they  would  not  have  been  in- 
jured: see  Qvanx  RiU  Co.  t.  £yn,  11  Q.  B.  D.  674 ;  Oibbi  t.  Pikt,  9  M  &  W. 
361  ;  Jenm^  r.  Flortrux,  (1867)  2  C.  B.  (N.  S.)  467. 

Lord  Watsok.  *  •  ■  •  l^ra  ianoexpreauon  in  tbe  rerdiot  whioh  ean  be 
held,  either  directly  or  bj  implication,  to  impeach  tbe  legalily  of  tbe  com- 
pany's eondnot  in  diaehargiog  the  reapondenta.  The  mere  fact  of  an  employer 
disdtarging  or  refusing  to  eogi^  a  workman  doea  not  imply  or  even  snggest 
the  abaeiMe  of  his  legal  right  to  do  either  aa  be  may  ohoose.  It  ia  tme  that 
tbe  company  is  not  a  party  to  thia  snit;  but  it  ia  also  obrions  that  the  charaeter 
of  tbe  act  indaoed,  whether  legal  or  illegal,  may  have  a  bearing  upon  the 
liability  in  law  of  the  peraon  who  proonred  it.  Tbe  whole  pith  of  the  Terdiot, 
in  so  far  aa  it  diieotly  eoneetns  the  appellant,  is  oontained  in  tbe  word  "  nw- 
lieionsly,"  —  a  word  wluoh  ia  susceptible  of  many  different  meanings.  The 
ezpresaion  "  maliciously  indoce,"  as  it  oocara  upon  the  faoe  of  tbe  Terdict,  ia 
ambiguons  :  it  is  capable  of  signifying  that  the  appellant  knowingly  induced 
an  aot  whioh  at  itself  eonatitnted  a  eiril  wrong,  or  it  may  simply  mean  that 
the  appellant  procured,  with  intent  to  injure  the  respondents,  an  act  which, 
apart  from  motive,  would  not  have  amounted  to  a  oifil  wrong;  and  it  ia,  in  my 
opinion,  material  to  aaoertaiu  in  which  of  these  senaea  it  was  used  by  the  jury. 

Althoogh  the  rule  may  be  otherwise  with  regard  to  crimes,  the  law  of 
England  does  not,  aeoording  to  my  apprehension,  take  into  account  motive  as 
eonatitatiog  an  element  of  civil  wrong.  Any  iuTaaion  of  the  civil  rights  of 
another  person  is  in  itself  a  legal  wrong,  carrying  with  it  liability  to  repair  its 
necessary  or  natural  conseqnenoes,  in  so  far  aa  these  are  mjoriona  to  the  person 
whose  right  is  infringed,  whether  the  motive  whioh  prompted  it  be  good,  bad, 
or  indifferent.  But  the  eiistenoe  of  a  bad  motive,  in  the  ease  of  an  aot  which 
ia  not  in  itself  illegal,  will  not  otHivert  that  aet  into  a  civil  wrong  for  wbieb 
reparation  is  due.  A  wrongfnl  act,  done  knowingly  and  with  a  view  to  ita 
injarious  oonsequenoes,  may,  in  the  sense  of  taw,  be  maUciona;  but  auoh malioe 
derives  ita  esaantial  obaraoter  from  the  cironmstanoe  that  tbe  aot  done  oonsti- 
tnt«a  a  violation  of  tbe  law.  Hiere  is  a  olaaa  of  oaaea  whieh  have  sometimes 
been  referred  to  as  evidencing  that  a  bad  motive  may  be  an  element  in  tbe 
eompoeitioD  of  civil  wrong;  but  in  these  oases  the  wrong  must  have  its  root 
in  an  aot  which  the  law  generally  regards  as  illegal,  but  emoses  its  perpetrai> 
titm  in  certain  exoeptiotul  oiroumatanoes  from  oonuderationa  of  public  poli^- 
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-  TheH  are  wsll  known  bb  ouob  of  privilege,  in  which  the  ptotooHaa  vkich  tbft 
l&w  gives  to  ui  iudiTiduAl  who  is  within  the  Kope  of  thase  ooniideratioaB  cou- 
sists  in  this,  —  that  he  ouij  witb  immunity  eoinniit  an  act  whieh  ij  »  l^gtl 
wrong  tad  bat  for  hit  privilega  would  afford  m  good  qeum  of  Bctioa  againit  him, 
all  that  is  required  in  order  to  raise  the  privilege  and  entitle  him  to  protectiaa 
being  that  he  shall  aet  houestlj'  iu  the  disohaige  of  some  duty  trhioh  the  lav 
noogniMSf  and  shall  not  be  prampted  bj  a  desire  to  injure  the  petson  who  is 
affected  hj  his  aot.  Aeoordiuglf ,  in  a  suit  brought  by  that  person,  it  is  nsasl 
for  him  to  allege  and  neceuar;  for  him  to  prove  an  intent  to  injure  in  order  to 
destroy  the  privilege  of  the  defendant.  But  ame  of  these  eases  tend  to 
establish  that  an  act  which  does  not  amount  to  a  l^al  wrong,  and  tberefoie 
needs  no  [roteatioD,  eanhave  privilege  attaafaed  to  it;  and  still  less  that  an  aet 
in  itself  lawful  ia  eanverted  into  a  legal  wrong  if  it  was  done  fimn  a  bad 

[After  <|aoting  from  Bowbk,  L.  J.,  in  J^^gid  SteamMp  Co.  t.  Jfo- 
Gregor,  and  BatiiKT,  J.,  in  Bnmaga  t.  Ppmmt.] 

Tbe  root  of  tlM  prindple  is  that,  in  any  legal  qaeatioa,  malice  depends,  not 
npon  evil  motive  which  influenoed  the  mind  of  the  aetor,  bnt  npMi  tbe  ilkga] 
eharaeter  of  tbe  aot  which  he  oontemplated  and  oommitted.  In  my  opinion  it 
is  aUke  ooDsistent  with  rosson  aqd  oomuMi  aenae  that  when  the  aet  done  is, 
apart  from  tbe  feelings  which  prompted  it,  legal,  the  oiril  law  ooght  to  take  no 
oogsiianee  of  its  motive. 

It  does  not  appear  to  me  to  admit  of  doobt  that  tbe  jury,  in  flnding  the 
action  of  the  oompany  to  have  been  mslioiously  indneed  by  the  appellant, 
simply  meant  to  afGrm  that  the  appellant  w«a  infinenoed  bj  a  bad  motive, 
namely,  an  intention  to  injuie  tbe  respwdenbi  in  their  tnde  oc  calling  of 
shipwrights. 

Ueie  are,  in  my  opinion,  two  gronnda  Mtly  npon  which  a  penea  wbo  pro* 
enras  tbe  set  of  another  ean  be  made  legally  responsible  for  ita  oooaeqnemM^ 
In  the  bxit  plaoe,  he  will  incur  UaUIity  if  be  knowin^y  and  for  his  own  ends 
indooes  that  other  person  to  oommit  an  actionable  wrong.  In  tbe  weond  pfaws^ 
when  tbe  aot  induced  is  within  tbe  right  of  tbe  immediate  actor,  and  is  thei^ 
fore  not  wrongf  nl  in  so  tar  as  he  is  oonoemed,  it  may  yet  be  to  the  detriment 
of  »  third  party;  and  in  that  case,  aooording  to  the  law  laid  down  by  tbe 
majori^  in  Zwnisy  V.  (?y«,  2  E.  &  B.  SlS.theindncermay  be  beldli^ileif  ha 
can  be  shown  to  have  proaared  his  object  bf  ttw  use  of  illogsl  nwans  dineted 
against  that  third  party. 

Aasnming  that  the  Glcogall  Iron  Company,  in  Jif  iMJiig  with  tbe  furtlwr 
■arriMS  of  tbe  refpoadents,  were  guilty  of  no  wrong,  I  am  willingto  take  it 
that  any  person  wbo  procured  their  aot  might  inoar  respoMibility  to  those  wbo 
were  iDJotioaaly  affected  by  it,  if  he  employed  unlawful  means  of  indncentert 
direeted  against  thsm.  According  to  the  deeisioo  of  the  majori^  in  I^aaitf 
V.  Ofe,  3  E.  &  B.  216,  already  referred  to,  a  person  wbo  by  illegal  meaoA,  that 
is,  means  irtiidi  in  tbenselvas  are  tn  tbe  nature  of  civil  wrong*,  ^oosras 
tbe  lawful  act  of  asotbar,  which  aot  is  calonlated  to  iujiin.  and  does  injoiw, 
a  third  par^,  oommits  a  wrong  for  which  be  may  be  mad*  aHverahle.  So 
long  as  tb0  woid  "  m«aM  "  is  uadMstood  in  ito  aatunl  and  ptvptr  Mnsa,  that 
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rnla  ^pMis  to  roe  to  be  iotoUigible;  but  I  un  altogethic  nn&ble  to  i^reoiata 
tbe  looM  logio  which  ooDfonnda  iutenud  feeling  with  ontwud  Mts,  uid  treat* 
the  motive  of  the  tetot  m  om  of  tbe  meaai  emplojed  bj  him. 

It  ha»  been  moiotained,  and  fome  of  the  leuned  judge*  who  lent  theip 
uaatanoe  to  the  Uooae  hare  favored  the  argiiDieiit,  that  the  appellant  aaed 
ooeniion  as  a  means  of  oompelling  the  Glengall  Iron  Compan;  to  terminate 
their  oonneotioii  with  the  reipondenta;  but  that  eonolaiioa  does  not  appear  to 
me  to  be  the  fair  zesult  of  tbe  eTidenee.  If  ooeteion,  in  the  onl;  legsl  sense 
of  the  term,  wa*  emplofedi  it  was  a  ynotig  done  as  much  to  tbe  Glengall  Iron 
Compaoj,  who  are  the  parties  said  to  have  beeo  eoeroed,  a*  to  tbe  reapondonts. 
It*  reenlt  might  be  prajndicial  to  the  leapoadenta,  but  its  efftoaoj  wholly 
depended  iipon  its  being  direeted  againat  nod  operating  npmi  tbe  oompanj. 
It  mu*t  be  kept  in  view  that  tbe  qnestion  of  what  amonnta  to  wrongful  ooercion 
in  a  legal  senae  involTes  the  same  considentions  which  I  have  discussed  in 
telatioD  to  the  element*  of  a  oiril  wrong  as  eommitted  bf  the  immediate 
aetot.  According  to  m;  opinion,  coercion,  whateTer  be  it*  natote,  most,  in 
order  to  infer  the  legal  liability  of  tbe  person  who  employ*  it,  be  intrinaioally 
and  imapectiTely  of  its  motive  a  wrongful  act.  Aocording  to  the  doctrine 
ventilated  in  Tempetion  t.  RtmeO,  [1893]  1  Q-  B.  715,  and  the  present  onse  it 
need  not  amonnt  to  a  wrong,  bnt  will  baoome  wiongfnl  if  it  was  prompted  by 
a  bad  motive. 

I  have  already  indicated  that,  in  wy  o^nion,  no  light  is  thrown  npon  the 
deoi*ion  of  the  present  qnestion  by  Pitt  v.  Donovan,  1  IC  ft  S.  639,  and  other 
oases  of  that  olasa.  The  defendant  had  in  that  ease  represented,  contrary  M 
the  fact,  that  the  plaintiff  was  inaaneat  the  time  wben  be  axeouted  apartianlar 
d«ed.  The  commnnication  waa  nude  to  a  peraon  to  irtwm  the  dofendant  wa* 
nnder  a  legal  dnty  to  make  tbe  diaokme  if  it  bad  been  tme ;  and  tbe  defendant 
waa  in  law  absolved  from  tbe  ordinary  consequenoM  of  hi*  having  drenlated  a 
libel  which  wa*  falae  and  injnriooA,  if  be  honettly  believed  it  to  be  traa.  The 
.  lawapplioableinonaetof Uiatde«»iptioni«,Iapprehend, beyond aUdoobt;  bat 
the  role  by  which  tbe  law  in  certain  exceptional  eases  emues  tbe  perpetratioB 
of  a  wrong,  by  reaaon  of  tbe  absence  of  evil  motive,  is  imofHoient  toestaUishor 
to  snpport  the  converse  and  very  different  propoution,  tiiat  the  presence  of  an 
evil  motive  will  oonvart  a  legal  act  into  a  l^al  wrong, 

[The  opinions  of  Lobd  Ashbodbite,  and  Lobd  Mobbis,  ooacmring 
vitli  Lobd  Halsbcbt,  are  omitted,] 

Lobd  Hrbbchxli.. 

Great  stress  was  laid  at  the  hsr  on  the  circumstance  that  In  m»  teUm  tor 
maliciously  and  wtHiout  reasonable  and  probable  cause  putttax  In  noOoa  l^gal 
process  an  evil  motive  is  an  easeatlsl  Ingredient.  I  have  sjways  understood, 
and  I  think  that  hai  been  the  general  nnderstaading,  that  Mm  was  ao 
exceptional  caie.  The  person  against  whom  proceedings  have  been  Initiated 
without  reasonable  and  probable  cause  is  prima  faeit  wronged.  It  might 
well  have  been  held  that  an  action  always  lay  for  thns  putting  the  law  in 
motlaa.  Bat  I  apprehend  that  the  person  taking  proceedings  wss  saved 
from  liMiitj  If  he  acted  In  good  Uth,  because  It  vna  Oioaght  that  men 
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migbt  othenrue  be  too  maeh  deterred  frran  enfoRing  the  l&ir,  and  Ihai 
this  would  be  diiadTuitkgeoaa  to  the  pablie.  Some  of  the  leaziied  jndg** 
cite  kotioDB  of  libel  tad  ilander  at  initance*  in  which  the  Icgnl  lUbili^ 
depend!  on  the  preunoe  or  absence  of  malice.  I  think  tlii«  ia  a  mistake. 
The  man  who  defames  another  b;  false  allegations  is  liable  to  an  action, 
howeTer  good  his  mottTe,  and  however  bonestl j  he  believed  in  the  statement  ba 
made.  It  is  true  that  in  a  limited  class  of  cases  the  law,  nnder  oertain  eiteom- 
stances,  regards  the  occasion  m  priTileged,  (uid  exonerates  the  person  who  has 
mode  fake  defamatory  statements  from  liabilitj  if  he  has  made  them  in  goai 
fsith.  But  if  there  be  not  that  duty  or  interest  which  in  law  creates  the  priri- 
lege,  then,  though  the  pereon  making  the  ettitements  may  have  acted  from  the 
best  of  motives,  and  felt  it  his  duty  to  make  them,  he  is  none  the  less  liable. 
The  gist  of  the  action  is  tiiat  the  statement  was  false  and  defamatory.  Becanae 
in  a  strietlj  limited  class  of  eases  the  law  allows  the  defence  that  the  state- 
Dients  ware  made  in  good  faith,  it  seems  to  me,  with  all  deference,  iltogical  to 
afBrm  that  malice  constitutes  one  of  the  elements  of  the  torts  known  to  the  Iftw 
as  libel  and  slander.  But  even  if  it  oonld  be  established  that  in  eaaea  tailing 
within  certain  wellnleflned  oatcgories,  it  ia  settled  law  that  an  evil  motivo 
renders  actionable  acts  otherwise  innocent,  that  is  surely  far  from  showing  that 
saeh  a  motive  always  makes  actionable  acts  prejndicial  to  another  which  are 
otherwise  lawful,  or  that  it  doe*  so  in  casea  like  the  present  atterly  disrimQar 
from  those  within  the  categories  referred  to. 

If  the  fact  be  that  malioe  is  the  gist  of  the  action  for  inducing  or  procoring 
an  act  to  be  done  to  the  prejudice  of  another,  and  not  that  the  act  indnccd 
or  pioenred  is  an  onlawfol  one  as  being  a  breach  of  contract  or  otherwise,  I 
can  aee  no  poasible  ground  for  confining  tbe  action  to  eases  in  which  the  thing 
indneed  is  the  not  entering  into  a  oontraet  It  seems  to  me  that  it  most 
equally  lie  in  the  ease  of  every  lawfnl  act  which  one  man  induces  another  to  do 
where  his  purpose  is  to  injure  his  neighbor  or  to  benefit  himself  at  his  expense. 
I  eannot  bold  that  such  a  proposition  is  tenable  in  piineiplc,  and  no  authority  is 
to  be  found  for  it.  I  should  be  the  last  tosu^^  that  the  fact  that  there  waa 
no  precedent  was  in  all  eases  conclusive  against  the  ri^t  to  maintain  an  actioii. 
It  is  the  function  of  the  Courts  to  apply  established  legal  principles  to  tbe 
ohanging  ciroonistanoes  and  oonditiona  of  human  life,  fint  the  motive  of  injn^ 
ing  one's  neighbor  or  of  benefiting  one's  self  at  his  expense  is  as  old  as  human 
nature.  It  most  for  eentnrie*  have  moved  men  in  countless  instances  to  per- 
suade others  to  do  or  to  refrain  from  doing  particular  aets.  The  tatt  that 
nnder  snok  dtenmstaDoes  no  authority  for  an  action  founded  on  these  elements 
has  been  discovered  does  go  far  to  show  that  sncb  an  action  eannot  be  mai» 


I  now  proceed  to  eonsider  on  principle  tbe  propowtion  advanced  by  tbe  r^ 
ipondenti,  tbe  alleged  aathoritiea  for  which  I  have  been  discussing.  I  do  not 
donbt  that  every  one  has  a  right  to  pursue  bis  tnde  or  employment  without 
"  molestatioo  "  or  "  obstxnotion,"  if  those  terms  are  used  to  imply  some  act  m 
itself  wrongfuL  This  is  only  a  branch  of  a  much  wider  propodticn,  namdy, 
that  every  one  has  a  right  to  do  any  lawfnl  act  he  pleaaea  without  moleatatiaB 
or  obstmctJon,  If  it  be  intended  to  assert  that  an  act  not  otherwise  wnmgfal 
always  becomes  so  if  it  interferes  with  another's  trade  or  employment,  and 
needs  to  be  excued  or  jnsti&edt  I  say  that  suoh  a  propoation  in  my  opnioa  has 
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■o  Mdid  foDDtUtioii  in  ZMaon  to  net  i^on.  A  mu's  right  not  to  work  or  not 
to  panne  &  putionlir  trade  or  Mlling,  or  to  detennine  wben  or  where  or  with 
whom  be  wiU  work,  ii  in  law  a  riglit  of  preotaelj  tlie  Hune  natnie,  and  entitled 
to  jii*t  the  Mine  proteetioa  tm  a  man's  right  to  tnda  or  work.  The;  are  bat 
einmptea  of  that  wider  right  of  whioh  I  hare  already  spoken.  That  wider 
ri^t  enibraeei  also  the  right  of  &ee  speech.  A  man  has  a  right  to  la;  what 
he  pleases,  to  indnoe,  to  advise,  to  exhort,  to  command,  pronded  he  does  not 
■lander  or  deaeiTS  or  commit  any  other  of  the  wrongs  known  to  the  taw  of 
which  speech  may  be  the  medinm.  Uoless  be  is  thus  shown  to  haye  abased  hia 
riglit,  why  is  he  to  be  called  npon  to  ezoose  or  joatify  himmlf  beoanw  hia 
worda  may  interfere  with  some  one  else  in  hi*  ealling  ? 

[After  stating  the.caM  of  Mogul  Steamahip  Co.  r.  MeOrtgvr.'^ 
It  was  said  that  this  was  held  lawfnl  beoaase  the  law  sanations  acts  which 
Kre  done  in  fnrtbeiance  of  trade  competition.  I  do  not  think  the  decision 
nets  on  so  narrow  a  baNS,  but  rather  on  this,  that  the  act*  by  which  the  oom- 
petition  was  punned  were  all  lawful  acts,  that  they  were  aots  not  in  themselrM 
wrongful,  but  a  mere  ezeroise  of  the  right  to  oontraet  with  whom,  and  when, 
and  under  what  oiroumstanoes  and  upon  what  conditions  they  pleased.  I  am 
aware  of  no  gronod  for  saying  that  oompetition  is  regarded  with  special  favor 
by  the  law;  at  all  events,  I  sea  no  reason  why  it  should  be  so  regarded.  It  may 
often  press  as  hardly  on  individuals  as  the  defendant's  acts  are  alleged  to  have 
done  in  the  present  case.  But  if  the  alleged  eioeption  could  be  established,  why 
is  not  the  present  case  within  it  ?  What  was  the  abject  of  the  defendant,  and 
the  workmen  be  represented,  but  to  assist  themselves  in  their  oainpetitioQ  with 
tbe  shipwrights?  A  man  is  entitled  to  take  steps  to  compete  to  the  best 
advantage  in  the  employment  of  bis  labor,  and  to  abut  oat,  if  be  can,  what  he 
regards  as  unfair  competition,  just  as  mach  as  if  he  was  carrying  on  the  busi- 
ness of  a  shipowner.  The  indncement  the  appellant  used  to  fnrther  his  end 
was  the  prospect  that  tbe  ntemben  of  his  union  would  not  work  in  company 
with  what  they  deemed  unfair  rivals  in  their  calling.  What  is  the  difference 
between  this  case  and  that  of  a  union  of  shipowners  who  induce  merchants  not 
to  enter  into  contracts  with  the  plaintiffs,  by  tbe  proepeot  that  if  at  any  time 
they  employ  the  plaintiffs'  ships  they  will  suffer  the  penalty  of  being  made  to 
pay  higher  ebargea  than  tbeir  neighbors  at  the  time  when  the  defendants' 
-  sbipa  alone  visit  the  ports  ?  In  my  opinion  there  is  no  difference  in  principle 
between  the  two  oases. 

LoBD  MACNAaHTEiT.  Hy  Lords,  I  am  sorry  to  say  that  I  must  begin  by 
recapitulating  the  facts  of  l^a  case.  For  the  findings  of  the  jury,  taken  by 
themselves,  do  not  oonvey  to  my  mind  any  definite  meaning.  The  jury  have 
found  that  the  appellant  Allen  "malioiously  induced"  the  Glengall  Iron  Com- 
pany to  discharge  the  respondents  from  their  service,  and  they  have  awarded 
damages  in  consequence.  I  do  not  know  what  the  jury  meant  by  the  word 
"induced  ;"  I  am  not  sure  that  I  know  what  they  meant  by  the  word  "  t^ali- 
dously."  Sometimes,  indeed,  I  rather  doubt  whether  I  quite  nnderstand  that 
nnhappy  expression  myself.  I  am  therefore  oompelled  to  tnm  for  help  to 
tbe  evidence  at  tbe  trial,  aocepting,  as  I  suppose  the  jury  most  have  accepted, 
'  the  account  given  by  the  respondents  in  preference  to  that  offered  by  the 
qtpellant  wherever  tbeia  may  be  any  shadow  of  diSereaee  between  tbem. 
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[After  K  fnll  itkte'nMiit  of  tUe  eridMuM.] 

Now  before  I  proceed  to  oonwder  the  It^al  groaodi  on  which  Kennedy,  J^ 
and  the  Court  of  Appeal  decided  the  case  agaiiut  Allen,  I  ahoiild  like  to  aak 
what  ihere  was  wrong  in  Allen's  conduct.  He  had  nothing  to  do  with  fha 
origin  of  the  ill-feeling  against  Flood  and  Tajlor.  He  did  nothing  to  inovaaa 
It.  He  went  to  the  dock  simply  beoause  he  was  sent  for  by  one  of  the  men  of 
hiB  union.  It  seems  to  be  considered  the  dnty  of  a  district  delegate  to  listen 
to  the  grieTances  of  the  members  of  his  nnion  within  his  district,  and  to  settla 
the  difficulty  if  poasible.  The  jury  fonnd  that  the  settlement  of  this  dispat* 
was  a  matter  within  Allen's  disoretion.  The  only  way  in  which  he  oonid  set- 
tle it  was  by  going  and  seeing  the  manager.  There  waa  sorely  nothing  wrong 
in  that.  'TherB  was  nothing  wrong  in  his  telling  the  manager  that  the  iron- 
men  would  leave  theit  work  nnlcM  the  two  shipwrights  against  whom  they 
had  a  grudge  were  dismissed,  if  he  really  belieTed  that  that  waa  what  Us 
men  intended  to  do.  As  far  as  tbeii  employers  were  concerned,  the  iron-men 
were  perfectly  free  to  leave  their  work  lor  any  reaaoa,  or  for  no  reason,  or 
eren  tm  a  bad  reason  ;  any  one  of  them  might  bare  gone  nngly  to  the  mas- 
■ger,  or  they  might  hare  gone  to  him  all  together  (if  they  went  qnietiy  nod 
peaceably),  and  told  him  that  they  would  not  stay  any  longer  with  Hood  and 
Taylor  at  work  among  them. 

If  so,  it  is  difSoult  to  see  why  hult  should  be  found  with  Allen  for  going  in 
their  place  and  on  their  behalf  and  saying  what  they  would  hare  said  them- 
aelves. 

As  regards  the  meaning  of  the  word  "  induce,"  I  do  not  think  the  jury  got 
much  assistance.  I  rather  gather  from  the  samming-op  that  the  jury  were 
given  to  understand  that  if  they  thought  that  Allen  merely  represented  the 
atate  of  things  as  it  was—  and  the  feeling  of  the  iron-men  at  the  Regent's 
Dock -~  they  would  he  at  liberty  to  answer  the  questions  put  to  them  about 
Allen  in  the  negatire.  But  the  answer  must  be  the  other  way  if  they  thooght 
that  Allen  went  further,  and  aasumed  to  represent  the  union,  and  to  speak  as 
if  he  had  the  power  of  the  union  at  his  back  ;  that  would  be  a  threat  and 
would  amonnt  to  "inducing."  Now,  I  must  say  that  I  do  not  think  it  am  be 
aud  that  Allen  did  "  indnce  "  the  oompany  to  discharge  the  plaintifb.  Cvt~ 
tainly  it  cannot  be  trnly  said  that  he  prooored  them  to  be  discharged.  It  was 
not  his  aot  that  prerented  the  company  from  oontinQing  to  employ  tbem.  If 
the  whole  story  had  been  a  fiction  and  aa  invention  on  bis  part  I  ooold  have 
understood  the  finding  of  the  jury.  But  I  do  not  think  there  was  any  misre- 
presentation on  Allen's  part.  I  do  not  think  there  was  any  eia^eration.  Nor, 
indeed,  was  any  sncfa  point  made  at  the  trial. 

60  we  see  now,  I  tbink,  what  the  findings  of  the  jury  come  to,  if  they  are  to 
be  treated  as  being  in  aeoordanoe  with  the  evidence.  They  must  mean  that 
AUen  bduoed  the  company  to  discharge  the  plaintiffs,  by  representing  to  tha 
manager,  not  otherwise  than  in  aeoordanoe  with  the  troth,  the  state  of  feeling 
in  the  yard,  and  the  intentions  of  the  workmen,  and  that  he  £d  so  "  mali- 
eionsly,"  beoanse  he  must  hare  known  what  the  issne  of  his  ooramnuioation  to 
the  manager  would  be,  and  naturally  perhape  he  waa  not  sorry  to  see  an 
example  made  of  persons  obnoxious  to  his  union.  But  is  his  conduct  action- 
able 7  It  wonld  he  very  singular  if  it  were.  No  action  would  lie  against  the 
eompany  for  discharging  the  two  shipwrights.    No  action  wonld  lie  against  tba 
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LroB-nMn  for  Striking  agkinat  tiMM.  IToMtionirnildlivBgiuTut  tfa«  offlMn<>( 
the  Q^on  For  HuiotiA^iii;  nwli  ■  strike.  Bat  If  the  rMpdiideiita  u«  right  lbs 
p«noa  to  BTiflwer  ia  dktoftgM  Is  tbe  man  wifo  faappsMiA  to  be  the  uBdimn  of 
Minmiuiie>tloQ  hstwaon  tb*  ihnF-itiaii  and  Otb  'toatftasj, — tbe  most  hmooent  of 
tbe  thrwpaitiMao&auiMd,  for  be  rieHbernttte  "•Station"  on  foot,  nor  did 
be  do  anythiBg  to  innane  it,  not  #«s  bis  t^  arder'tbat  pnt  an  end  to  tiie  eon- 
naotiMi  betWven  emptoyer  Mid  empbtjed.  It  aeem  to  itte  that  tba  result 
mnld  h«Te  bee*  jott  tbe  aalM  if  Edmcmda  had  ttU  Hr.  H^kett  what  was 
f((MDg  on  in  tiie  yard,  or  if  Hr.  Halkett  bad  IsarBsd  it  fiein  Flood  and  Taylor 
themselTesi 

Etsu  if  I  sm  vntag  in  mj  viev  of  the  endenoe  and  the  Tezdint,  if  tbe  Ter- 
cet amoBBti  to  a  finding  that  Allen's  oonduat  was  mallcioai  in  OTerf  sense  of 
tbe  word,  and  that  he  procured  the  diemissal  of  Flood  and  Taylor,  that  is,  that 
it  w»  his  act  and  cendnot  alone  wbicb  owised  their  dismissal,  and  it  snob  a 
Terdiot  were  wenauted  b;  tbe  evidenee,  I  sbonld  sdll  be  of  opinion  that  judg- 
ment was  wrmglj  entered  for  tbe  Tcspandents.  I  do  not  think  that  there  is 
any  fomidatiofl  in  good  sense  or  in  authority  for  ihe  propositiDn  that  a  person 
irbo  suffers  loss  by  reason  of  another  doing  or  not  ddng  some  aot  which  that 
other  is  entitled  to  do  or  to  abstain  ftom  doing  at  bis  own  will  and  pleasQre, 
whatever  his  real  motive  ma;  be,  has  a  remedy  against  a  third  person  who,  by 
persuasion  or  some  other  means  not  in  itself  unlawful,  has  bronght  abont  the 
ant  or  emiamon  ftom  which  the  loss  comes,  even  though  it  uould  be  proved  that 
each  penon  was  actuated  by  maliee  towards  the  plaintiff,  and  tiiat  his  condnot, 
if  it  ooald  be  inquired  into,  was  witbont  juBt!flcatioti  or  ezcnse. 

T%e  ease  may  be  different  where  the  aut  itself  to  whioh  tbe  loss  ia  traMable 
intolTsa  some  breadi  of  contract  <w  some  breach  of  dnty,  and  amounts  to  ui 
interfennoe  with  legal  rights.  There  the  immediate  agent  is  liable,  and  it 
may  w«ll  be  that  the  person  in  the  baokgroQad  who  pnlls  the  strings  is  liable 
too,  tbongh  it  is  not  neaessaxy  ia  tbe  present  ease  to  express  any  opinion  on 
that  p<Hat. 

But  if  the  immediate  agent  ewmot  be  made  liaUe,  thoogh  he  knows  what 
he  is  aboot,  aad  what  the  oOnseqneitoea  of  bis  aotiou  will  be,  it  is  difBenlt  t« 
see  on  what  prininple  a  penOn  leBa  directly  eonnected  with  tbe  affair  can  be 
made  responsible  unless  maUoe  baa  the  efteet  ef  o<HiTerting  an  aot  not  in  itself 
illegal  or  improper  into  an  aettouBUa  wrong.  But  if  that  is  tbe  effect  of  mal~ 
ioe,  Irhy  is  the  immediate  agent  to  escape  ?  Above  all,  why  is  he  to  escape 
when  tbero  is  bo  one  else  to  blame  and  no  one  else  answerable  ?  And  yet 
many  oases  may  be  put  of  harm  done  oat  of  malice  without  any  remedy  being 
available  at  law.  Suppose  a  man  takes  a  tfansfer  of  a  d^  #ith  which  he  has 
no  eoooem  for  tbe  purpose  of  rnioing  the  debtor,  and  then  makes  him  bank- 
rupt out  of  spite,  and  so  intentionally  oaoses  him  to  lose  some  benefit  under  a 
will  er  settlement,  —  suppose  a  man  declines  to  give  a  servant  a  aharacter 
beoanse  be  is  offended  witb  Qia  servant  for  leaving,  —  suppose  a  person  of  poai- 
tiaa  takes  away  his  enstom  from  a  country  tradesman  in  a  small  village  merely 
to  iBJnro  him  on  aoeoont  of  some  fancied  grievaoee  not  eoaneeted  with  their 
dealings  in  the  way  of  baying  and  selling,  — no  one,  I  think,  would  suggest 
ttat  there  aeuld  be  any  remedy  at  law  in  any  of  those  eases.  Bnt  suppose  a 
eBstetBsr,.  not  content  with  takiag  away  his  own  custeos,  says  somethiog  not 
■hmderoos  «r  otherwise  actiemtble  or  even  improper  in  itself  to  indnee  a  friend 
(rf  Us  not  to  employ  the  todesman  any  meie.  Neither  the  om  vor  tbe  eAer 
u  lihUe  for  takhig  »my  his  ewB  oustMi.    bitpossiUB  lint  tUs  (»•  esBbe 
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made  liable  for  ladociiig  the  other  not  to  employ  the  peraon  against  wh(Hn  ha 
lufl  a  grudge  t  If  so,  a  f asMonable  dressmaker  might  now  and  theo.  I  fvacj, 
be  plaintlS  in  a  very  interesting  suit.  The  troth  la,  that  queations  of  thli  aort 
belong  to  the  provljice  of  roorals  rather  than  to  the  prorince  of  law.  Againit 
■plte  and  malice  the  beat  lafegnaida  are  to  be  found  in  aelf -Interest  and  pub- 
lic opinion.  Much  more  hum  than  good  would  be  done  by  encx>aiaging  or 
permitting  Inquiries  Into  motiTes  when  the  immediate  act  alleged  to  faave 
caused  the  low  for  which  redress  is  sought  is  in  itself  innocent  or  neutral  in 
character,  and  one  which  anjbodf  may  do  or  leave  undone  without  fear  of 
legal  consequences.  Such  an  Inquisition  would,  I  think,  be  intolerable,  to  mj 
nothing  of  the  probability  of  Injustice  being  done  by  Juries  In  a  claat  of  cases 
in  which  there  would  be  ample  room  for  speculation  and  wide  scope  tsx  pre- 
judice. 

In  order  to  prevent  any  possible  misconstruction  of  the  language  I  have 
used,  I  should  like  to  add  that  In  my  opinion  the  decision  of  this  case  can  bate 
no  bearing  on  any  case  which  involvee  the  element  of  oppressive  combinatloo. 
The  rice  of  that  form  of  terrorism  commonly  known  by  the  name  of  "boy- 
cotting," and  other  forms  of  op[»esdTe  combination,  seems  to  me  to  depend 
<m  considerations  which  are,  I  think,  in  the  present  case,  conspicuously  absent 

LoRs  Shamd.  •  •  ■  •  The  case  was  one  of  competition  In  labor,  whidi.  in 
my  opinion.  Is  in  all  essentials  analogoua  to  competition  in  trade,  and  to  which 
the  same  principles  must  apply ;  and  I  ask  myself  what  would  be  the  thought 
of  the  application  of  the  word  "  malidoos  "  to  the  conduct  of  a  tradesman  who 
Induces  the  customer  of  another  tradesman  to  cease  making  purchases  from 
one  with  whom  he  had  long  dealt,  and  Instead  to  deal  with  him,  %  rival  in 
trade.  The  case  befwe  the  Jury  was,  in  my  view,  In  no  way  different,  except 
that  In  the  one  case  there  was  compsUtlon  in  labor,  —In  the  other  there  would 
be  competition  in  tnul& 

Some  of  the  learned  consulted  judges  speak  of  Allen's  conduct  as  having 
been  caused  by  a  desire  to  inflict  "  punishment"  on  the  shipwrights  for  past 
acts,  and  indicate  that,  if  the  shipwrights  had  been  actually  woridng  at  iron- 
work on  the  vessel  at  the  time,  the  case  wonld  have  been  dlfferent.1 

I  cannot  agree  in  any  smA  view.  "Punishment"  in  a  wide  and  popular  sense 
may  possibly  be  used,  though  Incoirectly,  to  describe  the  bcileTmakers'  action  ; 
but  it  Is  quite  clear  that  what  they  were  resolved  to  do,  and  really  did,  was, 

L  .  .  .  "Ther«  U  no  ground  for  even  a  mgKMUon  that  On  defendant'!  tOa  van 
dn*  to  competition  in  tiade  or  employmsnL  Thare  coald  Im  do  competition  bttweea 
the  two  set*  of  msn  in  tlia  circnmitancea  under  which  tiiev  were  tlien  working,  the 
one  at  wood,  the  otlier  at  irou  onlj;  and  even  if  the;  vera  competing,  the  plaintJBi 
vera  irorking  well  within  their  tight."  Hawkihs,  J.,  p.  K.  "'San,  although  accord- 
ing to  the  priDclplas  of  the  Majul  Catt  the  action  of  Altan  might  have  l>e«D  juitiArd 
OQ  the  prindplea  of  trade  competition,  if  it  liad  been  confined  to  tfaa  time  nhao  the 
ieipondenti  were  doing  ironwork,  aod  were  therefore  acting  in  competition  with  the 
boilermakera,  it  appean  to  me  that  aa  loon  an  be  overstepped  thoee  limiti,  and  is- 
doced  their  emploven  to  dinniM  them  by  way  of  paniahment.  hit  action  vaa  nth- 
out  Juat  cauie  or  axcnae,  and,  conaequenlly,  malicioui  within  the  legal  neanirig  of 
that  word."  Cavb,  J.,  p.  IT.  "Thii  action  wee  not  an  effort,  by  compMitlon,  to  «a- 
abla  tb*  boilennaken  to  get  the  work  inataad,  but  to  pnniih  the  plaintifb  by  caudiv  Iha 
smployment  of  other  ahipwrighta  in  their  room."    Losit  AsBSonamc,  p.  1U>  —  En. 
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while  nurkliiK  their  wue  of  the  lujuiy  which  they  thought  (rightly  or  wrongly 
Is  not  the  question)  the  ahlpwri^ts  were  doing  to  them  In  tnnchlng  on  tbelr 
proper  line  of  budnew,  to  take  a  practical  measure  In  their  own  defence. 
Their  object  waa  to  benefit  thenuelTea  in  their  own  buBlneaa.as  working  boUer- 
makers,  and  to  prevent  a  recurrence  In  the  future  of  what  thej  oonddered  an 
improperlnTaslcHion  their  apeclal  department  of  work.  How  this  could  possibly 
be  regarded  as  "  malldotu,"  even  in  any  secondary  senae  that  can  reasonably 
be  attributed  to  that  term,  I  cannot  see. 

Coming  now  directly  to  the  merits  of  tlie  question  in  controreray  In  the  caae, 
the  argument  of  the  plaintlflte  and  the  reasons  for  the  opinions  of  the  maJoriQr 
of  the  consulted  Judges  seem  to  me  to  fall,  because,  although  it  !■  no  doubt 
true  that  the  pUlntiSs  were  entitled  to  pursue  th^  trade  as  workmen  "  with- 
out hindrance,"  their  right  to  do  so  was  qualifled  by  an  equal  right,  and  indeed 
the  same  right,  <m  the  part  of  other  workmen.  The  hindrance  must  not  be  of 
an  unlawful  character.  It  must  not  be  by  unlawful  action.  Amongst  the 
rights  ol  ill  workmen  Is  the  right  of  omnpetition.  In  the  like  manner  and  to 
the  same  extent  as  a  workman  has  a  right  to  pursue  his  work  or  labor  without 
hindrance,  a  trader  has  a  right  to  trade  without  hindrance.  That  right  It  snb- 
Ject  to  the  right  of  others  to  trade  also,  and  to  subject  him  to  competition,  — 
competition  which  li  in  Itself  lawful,  and  which  cannot  be  complained  of  where 
no  unlawful  means  (In  the  senae  I  have  already  explained)  have  been  em- 
ployed. The  matter  has  been  settled  In  so  far  as  competition  in  bade  is 
ccmcemed  by  Qie  Judgment  of  this  House  in  the  Mogul  Steamship  Co.  Case, 
[1808]  A.  C.  2flL  I  can  see  no  reason  for  asylng  that  a  different  principle 
should  apply  to  competition  In  labor,  In  the  course  of  such  competlti<n,  and 
with  a  Tlew  to  secure  an  advantage  to  himself,  I  can  find  no  reasm  for  saying 
that  a  workman  Is  not  withtn  his  legal  rights  in  raolvlng  that  he  wfll  decline 
to  work  In  the  nme  employment  with  certain  other  persons,  and  in  intlioating 
that  resolution  to  his  employers. 

[The  opinions  of  Lord  Datkt  and  Lobd  James  of  Hebxfobd,  in 

faror  of  reversing  the  order  of  the  Court  of  Appeal  are  omitted. — En.] 

<Mla^«fthaCmvrttf  Appeal  netnai  and jtiigmeiUtnUndftr  the 

appellant  teiAeoiti  lure  and  b^vteinehidiiig  the  «Mlttftli»  trial ; 

COWM  remitted  to  HU  Queen' t  Bmeh  DMtum. 

Nora.    Hm  Otrmu  Civil  Cod«,  ciisetad  in  IBM  ud  taking  aSM  ia  IKB^  caataiai  Iba 

following  providoM:  — 

Section  SW.  Tm  aisTclM  of  ■  right  it  not  pennlUod,  wlua  Ki  wlo  abjact  ii  to  mjnTa 
anothor. 
Section  SM.  WImvot  iDlontiooallr  inflict*  damaga  upon  aoolhw  ts  a  ■anllT'  npnhtn- 
impeoMt*  the  other  tor  tha  rt— ly. 


.y  Google 


LBA.THIH  f .   OSAIO.  [CHAP.  VL 


LEjITHEM  v.  CBAIG  XT  AL8. 

QUINN  V.  LEATHEM, 

INI.    Law  S^orU  (IMl),  Jfpa^  Cum,  UB.i 

Iff  IB*  QuXEn'S  BbHCH  DlTieiON,   Ibxlaxo. 

New  Tbiaii  MonoK. 

Thu  wm  an  aotitm  tried  before  XltzOibbon,  L.  3.,  at  the  Bel&st 
Samnier  Auizee,  1896,  bnmght  i^mt  the  dafendante  for  damages 
for  malisioiuly  and  wrongfully  prooaring  certain  persons  to  break 
ooBtctets  into  which  they  had  entered  with  the  plaisti^  and  not  to 
entar  into  other  oontraots  with  the  plaintiff;  and  for  nudicioiiBly  and 
wrongfolly  enticing  and  procuring  certain  workmen  in  tbe  employ- 
ment of  Buoh  peraons  to  leare  the  serrioe  of  their  employers  and  to 
break  their  eontroots  of  serrioe,  with  intent  to  injnre  ttie  plaintiff, 
and  to  prevent  sneh  persons  from  carrying  out  thmr  eonbacte  with 
the  plaintiff,  and  from  entering  into  other  contracts  wit^  t^  plain- 
tiff; and  for  malioionsly  and  wrongfully  intimidating  mcfa  persons, 
and  coercing  them  to  break  tiieir  contracts  with  the  plaintiff ;  asd 
intimidating  such  serrants  in  their  employ,  and  coereing  them  to 
leare  the  service  of  their  employers,  to  the  injury  of  the  plaintiff ; 
and  for  unlawfully  conspiring,  together  with  other  persons,  to  do  the 
acts  aforesaid,  with  intent  to  injure  the  plaintiff. 

There  was  also  a  paragraph  in  the  statement  of  claim,  claiming 
damages  for  the  publication  of  the  plaintiff's  name  in  a  "  black  list," 
issued  by  the  defendants,  snd  a  prayer  for  an  injunction  to  prevent 
tbe  continnanee  and  repetition  of  the  aots  complained  of. 

The  following  facts  were  proved.  The  plaintiff  was  a  batcher  at 
Liabum,  in  the  country  of  Antrim,  about  eight  miles  from  Belfaat, 
where  he  had  oartied  on  business  for  a  number  of  years.  He  had  m 
his  employment  one  Robert  Dickie,  bis  foreman,  who  had  been  with 
him  for  ten  years.  The  plaintiff  had  been  in  tJie  habit  of  sending 
large  qoantitiea  of  meat  to  Andrew  Honce^  a  butcher  in  Bel&a^  aod 
had  been  doing  so  for  some  twenty  yeaia.  There  vea  no  oontawtia 
writing  between  them ;  but,  whatever  amount  the  plaintiff  sent; 
Uunoe  took  and  paid  for  —  the  amount  being,  on  an  average,  of  the 
value  of  £30  a  week. 

The  defendants  John  Crwg,  John  Davey,  and  Joseph  Qoinn  were 
batchers'  assistants  in  Belfast ;  and  the  defendants,  Henry  Doman  and 

1  Bom*  opinisu  an  omitted.    KoiitangiTiii  in  fall.    ArgnBit&ti  onUttad.  —  Bn. 
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Bobert  Shaw,  batchers'  assistsnts  in  Lislnini.  In  tlie  sprmg  of  189S 
ihese  defendants  and  seTeral  others  in  the  same  oeonpation  formed 
themselres  into  an  asaooiation,  irhich  was  dnly  tegistered  under  the 
Trade  Union  Acts,  1871  and  1876,  under  the  title  of  "  The  BelfeBt 
Jonmejrmen  Bntcbeis'  Assistants'  Association,''  of  which  the  defend- 
ant Davey  became  the  Seoretai;.  The  plaint^s  men  were  not  mem- 
bers of  the  association.  At  the  commencement  of  July,  1896,  the 
defendants'  association  r«qaired  the  plaintiff  to  dismiss  Bobert  Dickie 
from  his  employment,  which  he  refnsed  to  da  TTpon  that  the  de- 
fendants' society  threatened  to  withdraw  the  plaintiffs  men  from  bis 
service.  A  deputation  was  sent  down  to  meet  the  plaintiff  at  Lis- 
bum,  and  a  meeting  was  held  in  Magill's  pnblic-honse,  Lisbom,  on 
the  9th  Jnly,  at  which  the  defendants  Crdig,  Qoinn,  Doman,  and 
Shaw  were  present — Craig  being  in  &.6  chair.  The  plaintiff  stated 
that  he  had  come  on  behalf  of  his  men,  and  was  ready  to  pay  all  fines 
and  demands  against  tbem,  and  asked  to  have  them  admitted  into  the 
society.  The  defendant  Shaw  objected,  and  said  that  the  plaintiff's 
men  should  be  punished,  and  should  be  put  out  to  walk  the  streeto 
for  twelve  months.  The  plaintiff  Objected  to  this,  as  Dickie  vaA  a 
married  man  with  a  family.  Shaw  moved,  and  Morgan  seconded  a 
resolntioQ  that  the  plaititifPs  assistants  shoald  be  called  out,  and  it 
was  carried.  The  defendants  stated  that  they  could  pick  ont  plenty 
of  men  to  work  for  the  plaintiff  from  their  list ;  the  plaintiff  replied 
tbat  they  were  not  suitable  fot  his  business,  and  refused  to  pat  his 
own  men  out.  Craig  then  said  that  the  pUintiff's  meat  would  be 
stopped  at  nance's,  if  the  plaintiff  would  not  comply  with  their 
wishes.  The  plaintiff  still  refused.  The  defendants  then  called  out 
some  of  the  plaintiff's  employees.  Edward  Dickie,  a  servant  of  the 
plaintiff,  *as  brought  to  a  meetii^  of  the  defendants'  society,  held 
ofer  Domail's  shop  in  Lisbum,  and  was  ordered  to  leave  the  plaintiff, 
the  society  undertaking  to  pay  him  the  same  wages  as  he  had  beeU 
receiving  from  the  plaintiff.  Dickie,  yielding  to  this  order,  left  tlie 
plaintiff  without  notice.  "  Black  lists  "  *ere  issued  by  the  Societjr 
upon  which  the  namefi  of  persons  were  posted  who  had  offended 
againstthe  society's  mles.  LeatJiem's  name  was  posted,  and  also  the 
name  of  John  M'Bride,  a  fleshef  in  Lifibom,  who  was  dealing  viHk 
the  plaintiff.  Subsequently,  howevef,  Doman  and  others  of  the  de- 
fendants came  to  M'Bride ;  and  on  hi&  ahdertaking  not  to  deal  anjT 
more  with  Leathern,  his'  name  wai  struck  otit' 

On  the  6th  September,  189^  the  d^tbndant  Davey  wrote  to  the 
plaintiff  the  following  letter :  — ^ 

"  I  have  been  instencted  to  write  you  if  you  would  be  kind  enough 
to  reply  on  or  before  Tdesda^,  fOtb,  whether  you  have  made  np  your 
mind  to  eontinne  to  employ  Uon-^mion  laboUh  If  yon  continue  as  iX 
pre9etit,onT  society  wiU  be  dbli^ced  to  adbpt  extrem^  measures  in  your 
case.  Trostiog  tbat  you  will  see  the  wisdom  o{  acceding  to  onr  views 
at  ODoe,  I  remain,"  &o. 
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On  the  13th  September  Darey  wrote  to  Mtmce :  — 

."  A  deputatioa  has  been  appointed  to  wait  on  you,  or  yooi  respon- 
sible representatire,  on  Monday  evening,  the  16th  Inst,  at  6.30  p.  m., 
to  come  to  a  decision  in  regard  to  this  case  of  Leathern  &  Sons,  as  we 
aie  anxious  to  have  a  settlement  at  onoe." 

To  this  Munoe  replied :  — 

"  In  reply  to  your  letter  re  Leathern  &  Sons,  I  oanuot  see  my  way 
to  attend  any  deputation  of  the  sort,  as  it  is  quite  out  of  my  province 
to  interfere  with  the  liberty  of  any  man.  But  why  refer  to  tne  is 
this  matter  ?  I  do  not  think  it  fair  for  yon  to  oome  at  me  in  the 
matter,  seeing  it  appears  to  be  the  Messrs.  Leathem  that  you  wish  to 
interfere  with." 

*0n  the  16th  September  a  deputation  of  the  defendants'  society  went 
to  Munce's  establishmeiit,  and  had  an  interview  with  W.  F.  Munce, 
the  son  of  Andrew  Uunoe,  and  asked  iiim  to  put  pressure  on  his 
father  to  stop  dealing  with  the  plaintiff.  W.  F.  Mnnce  replied  by 
letter  on  the  17th  September :  — 

"  A  deputation  of  the  Journeymen  Butchers'  ABSOciation  waited  at 
Com  Market  yesterday  evening,  with  reference  to  the  case  of  the 
porohase  of  meat  from  Henry  Leathern,  Lisbum.  Li  acoordaiue  with 
promise,  I  placed  the  views  of  the  deputation  before  Mr.  Monce,  and 
in  reply  he  wishes  to  state  he  oould  not  interfere  to  bring  pressure  to 
bear  od  Mi.  Leathem  to  employ  none  but  society  men,  by  refosing  to 
purchase  meat  from  him,  as  that  would  be  outside  his  province,  and 
would  be  interfering  with  the  liberty  of  another  man ;  but  at  the  same 
time  he  will  strongly  recommend  Mr.  Leathem  to  adopt  the  views  of 
the  Journeymen  Butchers'  Association,  and  employ  men  belonging  to 
the  society." 

On  the  18th  September  Davey  wrote  to  Andrew  Musce :  — 

"  Have  submitted  your  letter  to  committee.  They  are  of  opinion 
that  in  the  main  it  is  unsatisfactory,  but  thanking  you  kindly  for 
yoai  recommendation  to  Mr.  Leathem,  with  whom  we  have  endeaT- 
oared  to  make  a  satisfactory  arrangement,  but  have  failed ;  so  there- 
fore have  no  other  alternative  but  to  instruct  your  employees  to  oease 
work  immediately  Leathem's  beef  arrives." 

On  the  Idth  September  Munce  telegraphed  to  LeatJiem :  — 

"  Unless  yon  arrange  with  society  you  need  not  send  any  beef  this 
week,  as  men  are  ordered  to  qnit  work." 

Munoe  ceased  to  deal  with  the  plaintiff,  and  the  plaintiff  waa 
obl^ed  to  sell  off  the  meat  he  had  on  hand  at  a  heavy  loes  at  any 
price  he  oould  get  In  consequence  of  these  transactions  the  plain- 
tiff's business  was  mined. 

The  case  was  tried  before  FitzQibbon,  L.  J.,  at  the  Summer  Assizes 
of  1896,  at  Belfast  The  defendants  did  not  offer  any  evidence,  their 
counsel  asking  for  a  direction  on  the  grounds :  1,  that  to  sustain  the 
action  a  contract  made  with  Leathem  must  be  proved  to  have  been 
made  and  broken  through  the  acts  of  the  defendants,  and  tiiat  there 
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Tu  iLo  evideDoe  of  Bach  contract  or  bieaoli ;  2,  that  there  was  no 
evidence  of  pecuniary  damage  to  the  plaintifE  through  the  acta  of  the 
defendaDts ;  3,  that  the  ends  of  the  defendants  and  the  means  taken 
by  them  to  promote  those  ends  as  appearing  in  evidence  were  Inti- 
mate, and  there  was  no  eyideace  of  actual  damage  to  the  plaintiff. 

The  learned  Lord  Justice  declined  to  withdraw  the  case  from  the 
jury,  and  left  to  them  the  following  questions :  — 

1.  Did  the  defendants,  or  any  of  them,  wrongfully  and  maliciously 
indace  the  customers  or  aervants  of  the  plaintiff  named  in  the  evi- 
dence to  tefuse  to  deal  with  the  plaintiff  ?    Aiuwer :  Yes. 

2.  Did  the  defendants,  or  any  two  or  more  of  them,  maliciously 
conspire  to  induce  the  plaintiff's  customers  or  serrants  named  in  the 
evidence,  or  any  of  them,  not  to  deal  with  the  plaintiff  or  not  to  con- 
tinue in  his  employment ;  and  were  snch  persons  so  induced  not  bo  to 
do?    Aiuwar:  Yea. 

3.  Did  the  defendants  Davey,  Dotnan,  and  Shaw,  or  any  of  then, 
publish  the  "black  lists  "with  intent  to  injure  the  plaintiff  in  his 
business ;  and,  if  so,  did  the  pubUcation  so  injure  him  ?   Anttaer :  Yea. 

FitzGibbon,  L.  J.,  in  snmming  up,  told  the  jury  that  pecuniary 
loBS,  directly  caused  by  the  conduct  of  the  defendants,  must  be  proved 
in  order  to  establish  a  cause  of  action ;  and  he  advised  them  to  require 
to  be  satisfied  that  snch  loss  to  a  Bubatantial  amount  had  been  proved 
by  the  plaintiff.  He  declined  to  tell  them  that,  if  actual  and  sub- 
stantial pecuniary  loss  was  prored  to  have  been  directly  caused  to  the 
pluntiff  by  the  wrongful  acts  of  the  defendants,  they  were  boond  to 
limit  the  amount  of  damages  to  the  precise  sum  so  proved.  He  told 
them  that^  if  the  plaintiff  gave  the  proof  of  actual  and  substantial  loss 
necessary  to  maintain  the  action,  they  were  at  liberty  in  assessing 
damages  to  take  all  the  circumstances  of  the  case,  including  the  con- 
duct of  the  defendants,  reasonably  into  account  The  Lord  Justice 
did  not  tell  Uie  jury  that  the  liability  of  the  defendants  depended  on 
any  question  of  law.  He  told  them  that  the  questions  left  to  them 
were  questions  of  fact  to  be  determined  on  the  evidence ;  but  that 
they  included  questions  as  to  the  intent  of  the  defendants,  and,  in 
particular,  their  intent  to  injure  the  plaintiff  in  his  trade  as  distin- 
guished from  the  intent  of  legitimately  advancing  their  own  interests. 
The  Lord  Justice  did  not  tell  the  jury  that  the  defendants  oould  be 
directly  asked  what  their  own  intention  was,  but  he  did  tdl  them 
that  their  intention  was  to  be  Inferred  firom  their  acts  and  conduct  as 
proved,  and  that,  in  acting  upon  the  evidence  giren  b7  the.  plaintiff, 
they  were  at  liberty  to  have  r^ard  to  the  fact  that  the  defendants, 
who  might  have  given  the  best  evidence  on  the  subject,  bad  not  been 
produced  to  explain,  qualify,  or  contradict  any  of  the  evidence  given 
for  the  plaintiff  as  to  their  own  acts.  Upon  the  meaning  of  the 
words  "  wrongfully  and  maliciously  "  in  the  qnestions,  the  Lord  Jus- 
tice told  the  jury  that  they  had  to  consider  whether  the  intent  and 
actions  of  the  defendants  went  beyond  the  limita  which  would  not  be 
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MtiooaUa,  namely,  seourisgor  adranoiug  their  own  iateiMts,  ortJioae 
of  their  tiade,  by  teasonable  meang,  ineluding  lawful  combimUdon,  or 
vhethei  their  acts,  u  proved,  were  intenied  and  calculated  to  injure 
the  plaintiff  in  hl«  trade,  through  a  combination  and  with  a  oonuacm 
purpose,  to  prevent  the  free  aetion  of  his  ouatomers  and  serrBBta  in 
dealing  wiOi  him,  wi&  the  effect  of  aetnally  injoriog  him,  aa  distin- 
goiahed  from  acts  legitimately  done  to  aeoure  or  advance  their  own 
iutereatB.  Finally,  he  told  the  jury  tjhat  acta  doae  wit^  the  object  ot 
increasing  the  profits  or  raiaing  the  wages  of  any  oombanation  of 
persona  such  as  the  iootety  to  which  the  defendants  bekmged,  whether 
employers  or  employed,  by  reasonable  and  legitimate  ineass,  were 
perfectly  lawful  and  were  not  actionable  ao  long  aa  no  wrongful  act 
was  malioiouely — that  is  intentionally  —  done  to  injure  a  third  party. 
To  constitute  snch  a  wioDgf al  act  for  the  purposes  of  this  case,  the 
Lord  Justice  told  the  jury  that  they  must  be  satisfied  that  there  had 
been  a  oonspiraoy,  a  common  intention,  and  a  combination,  on  the  pert 
of  the  defendanta  to  injure  tite  {rfaintifl  in  his  business ;  and  that  acti 
muat  be  proved  to  have  been  d<»ie  by  the  defendants  in  furtherance 
of  that  intention  which  had  inflicted  actual  money  losa  upon  the 
plaintiff  in  his  trade ;  and  that  whether  the  ac^  of  t^he  defendants 
were  or  were  not  in  that  senae  aotionable,  was  the  question  which  the 
jury  had  to  try  upon  tiie  evidence. 

The  jury  found  for  the  plaintiff  with  £300  damages,  of  which  £60 
was  separately  asseased  for  damages  on  the  oanse  of  aati<Hi  relating  to 
the  "  black  list,"  and  £200  for  damages  on  the  other  caneea  of  aietitm ; 
and  judgment  was  thereupon  entered  for  the  plaintiff  for  £360  daai' 
ages  and  costs. 

The  defendanta  now  moved  to  set  aside  theverdiot  and  jadgment  so 
bad,  and  that  judgment  should  be  entered  for  them  on  the  ground  of 
misdirection ;  or  for  a  new  trial,  on  the  ground  that  the  damages  were 
excessive,  and  that  the  jnry  were  allowed  to  take  the  "  blat^  lists " 
into  aooonnt. 

(ySkaughMeaMy,  Q.  C,  CamfMl,  Q.  C,  and  M'Orath,  for  the  de- 
fendants. 

StTJeani  Dodd,  Oordon,  Q.  C,  and  Cfiamian,  for  the  plain1»ff. 

Cur.  adv.  vtUt 

Wiuuv  O'Bqivii,  J.  .  .  , 

Tho  right  infringwi  iA  the  nght  to  Uva  bj  labooK. 

Fbysioal  hindzanoea,  or  praventioa  of  laboor  by  i^ysloal  m«ui^  it 
was  oonpeded,  would  ba  the  invasion  of  a  right,  and  that  would  ce^ 
tainly  be  the  case  whether  thjs  lesitiaint  was  applied  to  the  employer 
or  to  the  workqiaiv 

If  temporal  loss  wqw  not  ooMoion,  it  oo^ld  be  used  to  the  degree  ot 
«,  perqon  being  starvqd.    Tits  pnpoaitjcHi  OB  whioh  the  judgment  of 
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tbe  majori^  (iaJUen  v.  Flood)  wm  foanded  in  tbia  mpeot  u  oppoasd 
to  tlie  whole  analogy  of  tlM  law  that  makes  durese  of  proper^,  oi 
menace  o£  tempotal  loss,  as  efFeetnal  as  plijiioal  violenoa  to  avoid  all 
kinds  of  aots. 

In  rA«  Xogul  Steamthip  Company  v,  M'Qregor,  (1892)  A.  C.  26, 
the  trade  of  the  defendants  was  the  prioary  object,  and  the  injoiy  to 
the  plaintiffs  was  the  resalt  of  the  means  t^en  to  advance  that  object. 
There,  as  in  Allen  y.  Flood,  (1898)  A.  C.  1,  the  injury  to  others  was 
the  thing  intended,  as  the  means  of  oanying  out  another  object- 
There  is  an  observation  which  appears  to  me  to  gather  ap  several 
of  the  fallacies  which  are  scattered  through  the  arguments  in  the  judg- 
ments of  the  majority  in  Allen  t.  Flood,  (1898)  A.  C.  L  The  case  is 
put  by  Lord  Watson  as  if  it  were  a  question  whether  a  person  could 
be  made  liable  for  doing,  from  a  malicious  motive,  what,  without  such 
motive  he  could  do  lawfully.  In  fact  there  ar«  cases  in  law  in  which 
the  malice  makes  the  distinction  of  what  is  lawful  or  unlawful,  as  in 
malicious  prosecution,  or  takes  away  the  right  that  otherwise  exists,  as 
in  the  instance  of  privileged  communication.  But  that  is  not  the  pre»- 
ent  case  at  all,  as  it  was  not  that  of  AUen  v.  Flood,  (1898)  A.  C.  1.  The 
defendant,  who  malioiousty  instigated  the  thing,  is  not  the  person  who 
possessed  the  power  of  dismissal  Therefore  the  supposed  constitu- 
tioual  objection,  that  the  law  oould  not  enter  into  a  man's  mind,  has 
no  place.  The  same  point  meets  the  case  of  the  butler  and  the  cook 
that  was  put  in  the  argument.  The  butler  tells  his  mast«r  he  will 
leave  unless  the  cook  is  dismissed.  Lord  Hersehell  snatched  at  the 
admission  of  counsel,  that  the  cook  could  bring  an  action,  as  being  the 
logical  conclusion  from  his  argument  With  great  respect,  it  is  neither 
logical  nor  the  law.  The  servant  is  the  master  of  his  own  actions. 
He  can  choose  his  own  company,  though  even  for  that  object  he  can- 
not use  Uireata.  But  in  this  case  it  was  another  person  that  assumed 
to  choose  his  company  for  him.  Allen  was  not  a  boiler-maker,  as 
Craig  was  not  a  butcher,  who  wished  to  leave.  Caoh  was  a  member 
of  a  trade  organization,  and  had  no  duty  or  interest  of  bi^  own  to 
interfere.  What  relation  oould  such  a  poeition  assume  bnt  that  of 
intimidation  P 

...  a  confusion  of  relations,  in  applying  the  proposition  that  a 
person  cannot  be  made  liable  for  maliciously  ezeccising  a  right  which 
he  possesses.  The  action  here  ia  Cor  maliciously  causing  another  pes- 
SOD  to  exercise  a  right  which  that  other  person  possessed.  In  one 
ease,  the  right  may  be  said  to  absorb  the  malice,  though  there  are 
exceptions  to  the  rule  in  the  oommoa  law.  But  how  can  it  abaorb 
another  man's  maliea  7 

What  wrong  can  be  conoeived  more  oruel  and  grievoos  than  wit 
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full;  deprirmg  men  of  their  employm^Qt  ?  There  most  be  a  rights 
oorrelatire  to  the  wrong.  What  right  oan  be  more  Baored  than  the 
right  to  lire  by  a  man's  labor?  Bnt  then,  it  is  siud,  the  vrong  and 
the  ri^t  are  subject  to  the  legal  power  of  another  pereon.  That  ia  the 
oaae  in  many  inatances,  iu  which  Uie  law  neTerthelesa  gives  a  remedy 
for  wrong  that  requires  the  exercise  of  another  person's  wilL  That 
is  the  case  of  a  person  who  is  defamed ;  the  damage  comes  from 
those  wlio  hear.  That  is  the  case  of  malicious  prosecution ;  the 
agency  is  that  of  the  law.  The  servant  who  is  enticed  away  from 
his  master,  leaves  of  his  own  will.  The  woman  who  left  her  hns- 
band,  in  Wiiuitwre  r.  Greeiibank,  Willea,  677,  did  so  with  her  own 
consent ;  the  actress  who  broke  het  engi^ement,  in  Lumley  v.  Gyt, 
2  £.  &  B.  216,  could  have  performed,  if  she  liked.  That  is  the  case 
of  tenants  leaving  their  holdings  on  aeooutit  of  threats,  which  ia  put 
in  1  Bolle's  Almdgment,  108 ;  Action  sur  Case,  (N'.)  pi.  21. 

Many  other  examples  could  be  given  where  tlie  law  allows  a  rem- 
edy, though  tiie  wrongful  act  requires  the  concurrence  of  another 
person's  wilL  The  rale  ia  the  same  as  to  crimes.  The  law  does  not 
excuse  instigation  to  crime  because  the  other  person  need  not  commit 
the  crime,  or  for  the  reason  that  it  ia  impossible  to  separate  the  effect 
of  the  inst^tion  and  natural  pravity  of  will,  which  was  the  ground 
erroneously  assigned  by  Coleridge,  J.,  for  his  opinion  in  Lumley  v. 
Qf/e,  2  £.  &  B.  216.  In  ^t  the  law  makes  no  distinction  between 
moral  and  physical  ageucy,  or  the  degrees  of  the  influence,  when  the 
cause  is  attached  to  the  consequence  by  the  verdict  of  the  jury. 

The  law  of  conspiracy,  which  is  traced  down,  in  Comyn's  Digest, 
and  after  him  in  the  notes  to  Saunders'  Reports,  and  in  several  Eng- 
lish judgments  as  well  as  in  the  judgment  in  Kearney  v.  Lloyd,  26 
L.  B.  Ir.  268,  from  the  obsolete  writ  of  conspiracy,  through  the  action 
on  the  case  in  the  nature  of  conspiracy,  with  their  several  distinc- 
tions, and  which  was  originally  confined  to  false  accusations  of  crime, 
has  widened  out  by  the  expansion  of  social  conditions  and  the  in- 
crease of  wickedness,  until  it  embraces  in  its  modem  extent  every 
kind  of  wrong  committed  by  several  against  another,  and  has  been 
applied  in  a  multitude  of  instances  where  the  law  gives  no  remedy 
against  an  individual,  which  was  the  utmost  that  was  detennined  by 
AOm  V.  Flood,  (1898)  A.  C.  1. 

...  a  malioious  design  to  deprive  a  person  of  his  livelihood,  the 
malice  being  compounded  both  of  the  object,  and  the  want  of  any 
just  motive  of  personal  right  For  no  one  contended  at  any  time 
that  the  object  of  drawing  all  persons  into  the  pen  of  a  trade  union, 
was  A  ground  of  privil^ie  like  that  which  excused  the  act  in  The 
Mofful  Steamakip  Co.  v.  M'Oregor,  (1892)  A.  G.  25,  where  the  defend- 
ants merely  waged  a  war  of  riv&lry  in  their  trade.  However,  if 
"civil  wrong"  be  understood  in  the  sense  of  actionable  wrong,  the 
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rale,  BO  confined,  is  contrary  to  a  maltitnde  of  oases,  in  which  the 
action  was  adopted,  and  in  which  nevertheless  it  is  most  certain  there 
was  no  legal  remedy  gainst  a  single  defendant,  eren  before  the  de- 
cision  of  Allan  y.  Flood,  (1898)  A.  G.  1.  Indeed,  that  is  the  ezpiesa 
and  special  nse  of  the  action  of  conspiiaoy,  without  which  it  woo^ 
find  no  real  place  in  piaotice,  though  it  is  not  impossiUe  snoh  tn 
action  could  be  maintained  for  what  is  acti<mable  also  in  the  case  of 
an  individual. 

There  was  in  this  ease  a  direct  design  to  injure  the  plaintiff.  That 
was  malice  alone.  The  act  was  not  done  in  exercise  of  any  right  the 
defendants  possessed.  It  was  done  through  the  agency  of  another 
person  by  improperly  influencing  his  will  j  and  that  will  was  moved 
solely  by  their  act,  and  would  not  otherwise  have  been  exercised.  It 
was  done  by  numbers,  to  which  the  law  attaches  a  new  and  altered 
quality  of  more  formidable  wrong — the  foundation  of  conspiracy  — 
which  is  a  difference  in  things  themselves  that  can  never  be  taken 
out  of  the  law,  civil  or  criminal,  whilst  there  is  a  difference  between  a 
man  and  an  army.  Lastly,  there  was  the  damage  which  was  so  un- 
just as  itself  to  make  the  act  malicious. 

For  the  case  put,  of  a  person  maliciously  digging  on  his  own  land, 
and  draining  the  well  of  his  neighbour,  is  no  exception,  and  demon- 
strates the  weakness  of  the  argument  which  is  founded  on  it.  In 
that  case  the  act  could  not  be  prohibited  without  interfering  with  the  . 
inherent  right  of  property ;  and  the  right  of  the  neighbour  was  sub- 
ject to  the  right  of  the  contiguous  owner.  The  two  rights  were  equal. 
The  right  absorbed  the  malice,  and  could  not  otherwise  co-exist  with 
it.  Here  the  defendants  possessed  no  right  which  they  could  not 
otherwise  exercise ;  and  the  right  of  the  plaintiff  to  carry  on  his 
trade  was  not  subject  to  any  right  in  them.  No  right  of  interference 
with  others,  which  the  law  could  rect^ize,  conld  attach  to  the  ag- 
gressious  of  a  trade  union  —  to  their  plans  for  the  revision  of  the 
relations  between  employers  and  employed  —  to  proceedings  conduct- 
ing, by  inevitable  sequence,  to  what  was  lately  expressed,  with  no  less 
energy  than  the  weight  attaching  to  the  author,  as  "  the  destructiTe  de; 
mands  of  a  class  upon  the  fundamental  laws  on  which  civil  order  rests." 

Sis  p.  CVBittcif,  L.  0.  J.,  and  Assbbwb,  J.,  delivered  opinuma  in 
favor  of  denying  defendants'  motion. 

Fallxs,  0.  B.,  dissented,  because  he  felt  himself  "  coerced  by  the 
judgment  of  the  House  of  Lords  in  Allen  v.  Flood.  .  .  ." 
The  defendants'  motion  was  refused  with  costs. 

The  case  was  then  carried  to  the  Irish  Court  of  AppeaL  In  accord- 
ance with  the  opinions  there  delivered  by  Loan  Asbbournb,  Chas- 
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CKLbOB,  POBTKB,  M.  B.,  WAI.KXB,  L.  J^  aod  H0LKB8,  lb  J.,  tlu  d«- 

oUion  below,  u  to  th«  vetdiet  and  jadgmetit  fot  £300,  was  a  " 
witb  OMta  t  the  jodgatant  for  the  pUintifE  being  amended  by  (K 
the  pait  oM  to  the  rooonry  of  £S0  damsgw  whii^  was  avpaatdj 
aueascd  on  aooooat  of  the  "  Uaek  liot." 

HoucBB,  L.  J.,  aaid :  "  Tb« '  black  list '  iraa  only  an  overt  aet  of  the 
oonspiiaoy,  sad  ths  sum.  awarded  for  it  is  iuoloded  in  the  £200." 

One  of  the  defendants,  Quinn,  appealed  to  the  House  of  Lords. 

W.  Hartin  IhOrath  and  rea«y  Knati,  for  ^pellant 
Haldane,  K.  C,  and  Fraaea  Watt,  for  respondeat 
[A^Tumeats  omitted.] 

LoBD  Chaxcbllob  Haubtjbt,  Lobdb  Maonaoktsv,  Shasb, 
Bbakftoit,  BoBBBTsoir,  and  Lindlby  d^rered  opinions  in  Samr  ttl 
dismissing  the  appeal 

SaBL  of  HAXABBBr,  L.  G. 

[As  to  the  effect  of  the  deoiaion  in  AlUn  t.  JTm^.] 
Now  the  hypothesis  of  fact  upon  whioh  AUm  r.  Mood  was  decided 
by  a  majority  in  this  House  was  that  the  defendant  there  nekher  ut- 
tered nor  carried  into  effect  any  threat  at  all :  he  simply  warned  the 
plaintiff's  employers  of  what  the  men  themseLves,  wiUiont  his  per- 
Buaaion  or  influence,  had  determined  to  do,  and  it  was  certainly  prored 
that  no  resolution  of  the  trade  union  had  been  arrived  at  at  all,  and  that 
the  trade  union  official  had  no  authority  himself  to  call  out  the  men, 
which  in  that  case  was  argued  to  be  the  threat  wMob  coerced  the  em- 
ployers to  discharge  the  plaintiff.  It  was  furthw  an  element  in  the 
decision  that  there  was  no  ease  of  oonspiiaoy  or  even  oombination. 
What  was  alleged  to  be  done  was  only  the  independent  and  single 
action  of  the  defendant,  actuated  iu  what  be  did  by  ths  desire  to  sx- 
proBB  his  own  views  in  &Tor  of  his  fellow-membera.  It  is  tme  that  I 
perBonally  did  not  believe  that  was  the  true  view  of  the  facts,  bu^  as 
I  have  said,  we  most  lot^  at  the  hypothesis  of  faot  upon  whiidi  tbe 
case  was  decided  by  the  nujortty  of  thoae  iriu  took  pact  ia  the 
decision. 

LoBD  KJi0NA.OHTBK. 

I  do  not  think  that  ttiS  acts  done  by  the  dafeadants  were  done  "in 
contemplation  os  fuxthetaooe  of  a  trade  di^nite  between  erajdc^en 
and  workmen."  So  £h  «8  I  can  see,  there  was  no  trade  dispato  at 
all.  Leathern  had  no  difference  with  his  men.  They  had  no  qnonel 
with  him.  Toi  his  part  he  was  qnite  willing  t}iat  a}l  hia  man  shsuld 
join  the  union.  H«  tiered  to  pay  their  flues  and  enttaniM  moBsgFs. 
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'What  li«  obj«et«d  to  waa  a  onial  paniBbmeiit  lot^owd  to  be  iniicted 
OB  sonM  of  bia  men  for  not  haring  joined  the  union  aooaei.  Tbeiewaa 
oertainly  do  trade  dispute  ia  the  eaae  of  Manaei  But  the  defandanta 
oooapiied  to  do  harm  to  MtiDoe  in  oider  to  oompet  him  to  do  ham  to 
Leathern,  and  so  enable  tbem  to  wreak  their  vangfeanoe  oa  Lea^em's 
aerrtnts  who  were  not  members  of  the  onion. 

IiOKD  Lutdut.'  Kj  Lerds,  the  ease  of  JiUn  t.  Flood,  [1898}  A.  0. 
1,  has  so  important  a  bearing  on  the  praeeet  appeal  that  it  is  necessair 
to  ascertain  ezaetly  what  this  House  leall;  decided  in  that  oelebrated 
oaae.  It  was  an  aotion  by  two  wtaknen  of  an  iron  oompan;  against 
three  membexs  of  a  trade  union,  namely,  Allen  and  two  others,  for 
maliciously,  wiongfnlly,  and  with  intent  to  injure  tiie  pbuntiSs,  pro- 
curing and  inducing  the  iron  oompany  to  disoharge  the  plaintUFs.* 
The  action  was  tried  before  Kennedy,  J.,  who  ruled  that  there  was 
no  evidence  to  goto  the  jury  of  oonspiraoy,  intimidation,  ooeroion,  or 
breach  of  oontract  The  result  of  the  trial  was  that  the  plaintiffs  ob- 
tained a  verdict  and  judgment  against  Allen  alone.  He  appealed,  and 
the  only  question  which  this  House  had  to  detwmine  was  whether 
wbat  ha  had  done  entitled  the  plaintiffs  to  maintain  their  aotion 
against  him.  What  the  jury  found  that  he  had  done  was,  that  he  had 
maliciously  induced  the  employers  of  the  plaintiffs  to  disoharge  them, 
whereby  the  plaintiffs  suffered  damage.  Different  views  were  taken 
by  the  noble  Ijords  who  heard  the  appeal  as  to  Allen's  authority  to 
call  out  the  members  of  the  onion,  and  also  aa  to  the  means  used  by 
Allen  to  induce  the  employers  of  the  plaintiffs  to  discharge  them ; 
bat,  in  the  opinion  of  the  noble  Lords  who  formed  the  majority  of 
your  Lordships'  House,  all  that  Allen  did  was  to  inform  the  emplc^ers 
of  the  plaintiffs  that  most  of  their  workmen  would  leave  them  if  they 
did  not  disoharge  the  plaintiffs.'  There  being  no  question  of  conspi- 
lacy,  intimidation,  coercion,  or  breach  of  contract,  for  consideration 
by  the  House,  and  the  majority  of  their  Lordships  having  ooma  to  the 
SODClnsion  that  Allen  had  done  no  mora  thui  I  have  stated,  the  msr 
jori^  of  the  noble  Lords  held  that  the  action  against  Allea  would  not 
lie ;  that  he  had  infringed  no  right  of  the  plaintiffs ;  that  he  had  done 
nothing  which  he  had  no  legal  right  to  do,  and  that  the  fact  that  he 
had  acted  malioionsly  and  with  intent  to  injure  the  plaintiffs  did  notf 
without  more,  entitle  the  plaintiffs  to  maintain  the  action. 

Hy  Lords,  this  deeision,  as  I  understand  it,  eatablishes  two  propo 
aitions:  one  a  farreacbiog  and  extremely  important  propositioq  of 
law,  and  the  other  a  oompantively  unimportant  proposition  of  mixed 
law  and  fact,  useful  as  a  guide,  but  of  a  vary  different  character  from 
the  first 

■  IU*d  bj  Lord  Da*«jr  ia  Lord  Lindl*]*'*  abttSM. 

■  [isas]  a  Q.  a  >!,  93;  [isbb]  a.  a  a. 

■  [ISM]  A.  C- p.  IB,  Lord  WaUen:  p.  lit,  Lord  HarMhall ;  pp.  14T-1N^  I«rd 
tn;pp.Ul,lN,LardShMul|  p.  ITS,  Lwd  Oany;  p.  ITS,  Lwd  JiunM. 
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The  first  and  important  proposition  is  that  an  act  otbenrtse  lavfol, 
although  harmful,  does  not  become  actionable  by  being;  done  mali> 
oionsly  in  tha  sense  of  proceeding  from  a  bad  motdTe,  and  with  intent 
to  annoy  or  harm  another.  This  is  a  legal  doctrine  not  new  or  laid 
down  for  the  first  time  in  Alien  v.  JfJood,  (1898)  A.  C.  1 ;  it  bad  been 
gaining  ground  for  some  time,  but  it  was  never  beforo  so  folly  and 
authoritatively  expounded  as  in  that  case.  In  applying  this  propo- 
sition care,  however,  must  be  taken  to  bear  in  mind,  first,  that  in 
AlUn  V.  Flood,  (1898)  A.  C.  1,  criminal  responsibility  had  not  to  be 
considered.  It  would  reTolntionize  criminal  law  to  say  that  the  crim- 
inal responsibility  for  conduct  never  depends  on  intention.  Secondly, 
it  must  be  borne  in  mind  that  even  in  couaidering  a  person's  liability 
to  civil  proceedings  the  proposition  in  question  only  applies  to  "acta 
otherwise  lawful,"  i.  e.,  to  acts  involving  no  breach  of  duty,  or,  in 
other  words,  no  wrong  to  any  one.    I  shall  refer  to  this  matter  later  on. 

The  second  proposition  is  that  what  Allen  did  infringed  no  rightof 
the  plaintiffs,  even  although  he  acted  maliciously  and  with  a  view  to 
injure  them.  I  have  already  stated  what  he  did,  and  all  that  he  did, 
in  the  opinion  of  the  majority  of  the  noble  Lords.  If  their  view  of 
the  facts  was  correct,  their  conclusion  that  Allen  infringed  no  right 
ol  the  plaintiffs  is  perfectly  intelligible,  and  indeed  unavoidable. 
Truly,  to  inform  a  person  that  others  will  annoy  or  injure  him  unless 
be  acts  in  a  particular  way  cannot  of  itself  be  actionable,  whatever  the 
motive  or  intention  of  the  informant  may  have  been. 

My  Lords,  the  questions  whether  Allen  had  more  power  over  the 
men  than  some  of  theii  Lordships  thought,  and  whether  Allen  did 
more  than  they  thought,  are  mere  questions  of  fact  Neither  of  these 
questions  is  a  question  of  law,  and  no  court  or  jury  is  bound  as  a  mat- 
ter of  law  to  draw  from  the  facts  before  it  inferences  of  fact  similar  to 
those  drawn  by  noble  Lords  from  the  evidence  relating  to  Allen  in  the 
case  before  them. 

I  will  pass  now  to  the  facts  of  this  case,  and  consider  (1)  what  the 
plaintiff's  rights  were;  (2),  what  the  defendants'  conduct  was;  (3), 
whether  that  ooaduct  infringed  the  plaintiff's  rights.  For  the  sake  of 
clearness  it  will  be  convenient  to  consider  these  questions  in  the  first 
place  apart  from  the  statute  which  legalizes  strikes,  and  in  the  next 
place  with  reference  to  that  statute. 

1.  As  to  the  plaintiff's  rights.  He  had  the  ordinary  rights  of  a 
British  subject  He  was  at  liberty  to  earn  his  own  living  in  his  own 
way,  provided  he  did  not  violate  some  special  law  prohibiting  him 
from  so  doing,  and  provided  he  did  not  infringe  the  rights  of  other 
people.  This  liberty  involved  liberty  to  deal  with  other  persons  who 
were  vrilling  to  deal  with  him.  This  liberty  is  a  right  recognized  by 
law ;  its  correlative  is  the  general  duty  of  every  one  not  to  prevent 
the  free  exercise  of  this  liberty,  except  so  far  as  his  own  liberty  of 
action  may  justify  him  in  so  doing.  But  a  person's  liberty  or  right 
to  deal  with  othen  is  nugatoiy,  unless  they  are  at  liber^  to  deal  with 
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him  if  th^  choose  to  do  bo.  Any  interferenoe  with  their  liberty  to 
deal  with  him  affeota  him.  If  such  interferenoe  is  justifiable  in  point 
of  law,  he  has  no  redress.  Again,  if  snoh  interference  is  wrongful, 
the  only  person  who  oan  sue  in  respeot  of  it  is,  as  a  rule,  the  person 
immediately  affected  by  it;  another  who  sufEera  by  it  has  usually  no 
redress;  the  damage  to  him  is  too  remote  and  it  would  be  obviously 
practically  impossible  and  highly  inoouTeoient  to  give  legal  redress  to 
all  who  suffered  from  such  wrongs.  But  if  the  interference  is  wrong* 
ful  and  is  intended  to  damage  a  third  person,  and  he  is  damaged  in 
&ct  —  in  other  words,  if  he  i&  wrongfulljr  and  intentionally  stntck  at 
through  others,  and  is  thereby  damnified  —  the  whole  aspect  of  the 
case  is  changed:  the  wrong  done  to  others  reaohes  him,  his  rights  are 
infringed  although  indirectly,  and  damage  to  him  is  not  remote  or  un- 
foreseen, but  is  the  direct  consequence  of  what  has  been  done.  Our 
law,  as  I  understand  it,  is  not  so  defective  as  to  refuse  him  a  remedy 
by  an  action  under  such  circumstances.  The  oases  collected  in  the 
old  books  on  actions  on  the  case,  and  the  Ulustrations  given  by  the  late 
Bowen,  L.  J.,  in  his  admirable  judgment  in  the  Mogul  Steamthip  Com- 
pany's Cage,  23  Q.  B.  D.  613,  614,  may  be  referred  to  in  Bnpport  of 
the  foregoing  conclusion,  and  I  do  not  understand  the  decision  in 
Alien  V.  Flood,  (1898)  A.  C.  1,  to  be  opposed  to  it. 

If  the  above  reasoning  is  correct,  Lvmley  v.  Gye,  2  E.  &  B.  216,  was 
tightly  decided,  as  I  am  of  opinion  it  clearly  was.  Further,  the  prin- 
ciple involved  in  it  cannot  be  confined  to  inducements  to  break  con- 
tracts of  service,  nor  indeed  to  inducements  to  break  any  contracts. 
The  principle  which  underlies  the  decision  reaohes  all  wrongful  aots 
done  intentionally  to  damage  a  particular  individual  and  actually  dam- 
aging him.  TempeHan  v.  Ruuell,  (1893)  1  Q.  B.  716,  ought  to  have 
been  decided  and  may  be  upheld  on  this  principle.  That  case  was 
much  criticised  in  AUen  v.  Flood,  (1898)  A.  C.  1,  and  not  without 
reason;  for,  according  to  the  judgment  of  Lord  Esber,  the  defendants' 
liability  depended  on  motive  or  intention  alone,  whether  anything 
vcoog  was  done  or  not  This  went  too  far,  as  was  pointed  out  in 
AUm  V.  Flood,  (1898)  A.  C.  1.  But  in  Ttmpertm  v.  MumoU,  (1893) 
1  Q,  B.  715,  there  was  a  wroi^(ful  act,  namely,  conspiracy  and  unjus- 
tifiable interference  with  Brentano,  who  dealt  with  the  plaintiff.  This 
wrongful  act  warranted  the  decision,  which  I  think  was  right 

2.  I  pass  on  to  consider  what  the  defendants  did.  The  appellant 
aod  two  of  tdte  other  defendants  were  the  ofBoers  of  a  trade  union,  and 
the  jury  have  found  that  the  defendants  wrongfully  and  maliciously 
indnoed  the  customers  of  the  plaintiff  to  refuse  to  deal  with  him,  and 
maliciously  conspired  to  induce  them  not  to  deal  with  him.  There 
were  similar  findingB  as  to  inducing  servants  of  the  pliuntifi  to  leave 
him.  What  the  defendants  did  was  to  threaten  to  ctUl  out  the  xaiioa 
workmen  of  the  plaintiff  and  of  his  customers  if  he  would  not  dis- 
charge s<Hne  non-union  men  in  his  em[doy.  In  other  words,  in  order 
to  compel  the  plaintiff  to  discbacge  some  of  his  men,  the  defendants 


.y  Google 


806  UATHBH  ti.  ORAIO.  [cHAP.  TL 

threatfloed  to  put  the  pluiitiff  and  his  aaebCnaem,  and  persona  lawfoDy 
working  for  them,  to  all  the  inconVenieoce  the^  oonld  witiiont  using 
Tiolenos.  The  defendants'  oondnet  vas  the  more  reprehensible  be- 
cause the  plaintiff  offered  to  pay  tiM  fees  neoessuy  to  enable  his  nob- 
imion  men  to  become  memben  of  the  def^dants*  nnion ;  Imt  tUa 
woald  not  satisfy  the  defendants.  The  facte  of  this  ease  are  entirely 
different  from  those  which  this  House  had  to  oonsider  in  ABen  t. 
Flood,  (1898)  A.  0. 1.  In  the  present  case  there  was  no  dispute  be- 
tween the  plaintiff  and  his  men.  None  of  them  wanted  to  leave  his 
employ,  Nor  was  there  any  dispute  between  the  plaintiff's  oostomers 
and  their  own  men,  nor  between  the  plaintiff  and  his  mtatomen,  nor 
between  the  men  they  respectively  em|doyed.  The  defendants  called 
no  witnesaes,  and  there  was  no  evideuce  to  jnstify  or  excase  the  e<m- 
dact  of  the  defendants.  Th&t  they  acted  as  they  did  in  furtherance 
of  what  they  considered  the  Interests  of  union  men  may  probably  be 
fairly  assamed  in  their  favour,  although  they  did  not  come  fcvward 
and  say  so  themselves ;  but  that  is  all  that  can  be  said  for  them.  No 
one  can,  I  think,  say  Uiat  the  verdict  was  not  tunply  warranted  by 
the  evidence.  I  have  purposely  said  nothing  about  the  black  list,  as 
the  learned  judge  who  tried  the  ease  considered  that  the  evidenoe  did 
not  connect  the  appellant  with  that  list.  But  the  black  list  was,  in 
my  opinion,  a  very  important  feature  in  the  ease. 

3.  The  remaining  question  is  whether  such  ocmduot  infringed  Qie 
plaintiff's  rights  so  as  to  give  him  a  canse  of  aotioD.  In  my  opmion, 
it  plainly  did.  The  defendants  were  doing  a  great  deal  more  than  ex- 
ercising their  own  rights :  they  were  dictating  to  the  plaintiff  and  his 
costomers  and  serrsnts  what  they  were  to  da  The  defendants  were 
violating  their  duty  to  the  plaintiff  and  his  customers  and  servants, 
which  was  to  leave  them  in  the  undisturbed  enjoyment  of  tiieir  lib- 
erty of  action  as  already  explained.  What  is  tlie  legal  justification  or 
excuse  for  such  conduct  ?  Kone  is  alleged  and  none  oan  be  found. 
This  violation  of  duty  by  the  defendants  resulted  ia  damage  to  the 
plaintiff  —  not  remote,  but  imniectiate  and  intended.  The  iotentaon 
to  injure  the  plaintiff  negatives  all  ezenses  and  disposes  of  any  ques- 
tion of  remoteness  of  damage.  Your  lordships  have  to  deal  with  a 
case,  not  of  damnum  aigqtu  injuria,  but  of  tUmrmm  eum  injuria. 

Every  element  necessary  to  givA  a  cause  of  aetiMi  on  ordinal^ 
principles  of  law  U  present  in  this  case.  As  regards  ant^ioritiea,  they 
were  all  exhaustively  examined  in  the  Mo^l  Steamuk^  Co.  v.  Jfotf- 
Greffor,  (1892)  A.  C.  26,  and  Allm  V.  flood,  (1896)  A.  0.  1,  and  it  n 
unnecessary  to  dwell  upon  them  again.  I  have  eiiianiDed  all  ttioae 
which  are  important,  and  I  venture  to  say  (hat  there  is  not  a  aiagle 
decision  anterior  to  AUcTt  v.  Flood,  (18^  A.  C.  1,  in  tavour  of  tiie 
appellant  His  sheet  anchor  is  Allen  v.  Flood,  (1898)  A.  C.  1,  wfaieh 
is  fax  from  covering  this  case,  and  which  oatt  only  be  made  to  oover  it 
by  greatly  extending  its  operation. 

It  was  contended  at  the  bar  that  if  what  was  doAe  in  Ois  obm  had 
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been  done  by  one  person  611I7,  his  oondaot  mmld  not  bsTe  bees  oo- 
tionable,  and  that  the  faet  that  what  was  done  was  affected  by  many 
acting  in  concert  makes  no  difference.  Kj  Lords,  one  man  withoat 
others  behind  him  who  would  obey  his  orders  conld  not  hare  done 
what  these  defendants  did.  O&e  man  exercising  the  sune  control  orer 
others  as  these  defendants  had  oonld  have  acted  as  they  did,  and,  if 
he  had  done  so,  I  eonceire  thM  he  would  have  committed  a  wrong 
towards  the  phuntiff  for  which  the  plaintiff  oonld  have  maintained  aa 
action.  I  am  aware  that  in  AUm  t.  Flwtd,  (1S98)  A.  C.  1,  Lord 
Herschell,  (1898)  A.  C.  at  pp.  128,  138,  expressed  his  opinion  to  be 
that  it  was  immaterial  whether  Allen  said  he  would  call  the  men ' 
oat  or  not  This  may  hare  been  so  in  Uiat  partienlar  ease,  as  thei» 
was  evidenee  that  Allen  had  no  power  to  call  out  the  men,  and  ^e 
men  had  determined  to  strike  before  Allen  had  anything  to  do  with 
the  matter.  Bat  if  Xxnd  Hersobelt  meant  to  say  that  as  a  matter  of 
law  there  is  no  difference  between  giring  information  that  men  will 
strike,  and  making  them  strike,  or  threatening  to  make  them  strike, 
by  calling  them  out  when  they  do  not  want  to  strike,  I  am  unable  to 
concar  with  him.  It  is  all  very  well  to  talk  aboot  peaceable  persua- 
sion. It  may  be  that  in  AUsn  v.  Flood,  (1898)  A.  C.  1,  there  was 
nothing  more  ;  but  here  there  was  rery  nuoh  more.  What  may  begin 
as  peaceable  persuasion  may  easily  become,  and  in  trades  union  dis- 
pntes  generally  does  become,  peremptory  wdering,  with  threats  open 
or  covert  of  rery  uDpleaeant  oonseqaenoes  to  those  who  are  not  per- 
suaded. Galling  workmen  out  involves  very  serious  consequences  to 
such  of  them  as  do  not  ob^.  Black  lists  are  real  instruments  of 
coercion,  aa  every  man  whose  name  is  on  one  soon  discovers  to  his 
coet  A  oomlnnation  not  to  work  is  one  thing,  and  is  lawfuL  A 
combination  to  prevent  others  from  working  by  annoyiu^  them!  if 
they  do  is  a  very  different  thing,  and  is  frima  facie  unlawful.  Again, 
not  to  wcn-k  oneself  is  lawful  so  long  as  one  keeps  off  the  poor-rates, 
bat  to  order  men  not  to  work  when  they  are  willing  to  work  is  another 
thing.  A  threat  to  call  men  out  given  by  a  trade  onion  official  to  an 
employer  of  men  Iwlooging  to  the  union  and  willing  to  work  with  him 
is  a  form  of  coercion,  intimidation,  molestation,  or  annoyance  to 
them  and  to  him  very  difficult  to  resist,  and,  to  say  the  least,  re* 
qoiring  justifioatiou.    None  was  offered  in  this  case. 

My  Lords,  it  is  said  that  conduct  whioh  is  not  actionable  on  the 
part  of  one  person  cannot  be  actionable  if  it  is  that  of  several  aeting 
in  concert  This  may  be  so  where  many  do  no  more  than  Mie  is  sup- 
posed to  do.  But  numbers  may  annoy  and  ceeroe  where  one  may 
not  Annoyance  and  coercion  by  many  may  be  so  intoleraUe  as  to 
become  actionable,  and  prodnee  a  result  which  one  alone  oould  not 
produce.  2  am  aware  of  the  difficulties  which  snmxind  the  law  of 
conspiracy  both  in  its  criminal  and  civil  aspeots;  and  older  views  hsive- 
beett  greatly  and,  if  I  may  say  so,  nuBt  beneficially  modified  by  thw 
disewsloBs  and  decifdons  in  Affietioft  aad  this  ootmCry.    Atnongst 
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the  American  cases,  I  vonld  refer  especially  to  Veffelahn  v.  Gvntner, 
167  Mass.  92,  where  coercioa  hy  other  means  than  violence,  oe  threats 
of  it,  was  held  unlawful.  In  this  country  it  is  dot  settled  by  the  de^ 
cision  of  this  House  in  the  case  of  the  Mogul  Steanuhip  Co.,  (IS92) 
A.  C.  2JS ;  23  Q.  B.  D.  598,  that  no  action  for  a  conspiracy  lies  against 
persons  who  act  in  concert  to  damage  another  and  do  damage  him, 
but  who  at  the  same  time  merely  exercise  their  own  rights  and  who 
infringe  no  rights  of  other  people.  AUm  t.  Flood,  (1898)  A-  C.  1, 
emphasizes  the  same  doctrine.  The  principle  was  strikingly  illns- 
trated  in  the  Scottith  Cooperative  iSocUtif  v,  Glasgow  Flether^  Amo- 
ciation,  35  So.  L  B.  645,  which  was  referred  to  in  the  course  of  the 
argument  In  this  ease  some  butchers  induced  some  salesmen  not  to 
sell  meat  to  the  plaintiffs.  The  means  employed  were  to  threaten 
the  salesmen  that  if  they  continued  to  sell  meat  to  the  plaintiffs,  they, 
the  butchers,  would  not  bay  from  the  salesmen.  There  was  nothing 
unlawful  in  this,  and  the  learned  judge  held  that  the  plaintiffs  showed 
no  cause  of  action,  although  the  butchers'  object  was  to  prevent  the 
plaintiffs  from  buying  for  coSperative  societies  in  competition  with 
themselves,  and  the  defendants  were  acting  in  concert. 

The  cardinal  point  of  distinction  between  such  cases  and  the  pre- 
sent is  that  in  them,  although  damage  was  intentionally  inflicted  on 
the  plaintifEs,  no  one's  right  was  infringed  —  no  wrongful  act  was 
committed ;  whilst  in  the  present  case  the  coercion  of  the  plaintiff's 
customers  and  servants,  and  of  the  plaintiff  through  them,  was  an  in- 
fringement of  their  liberty  as  well  as  his,  and  was  wrongful  both  to 
them  and  also  to  him,  as  Ihave  already  endeavored  to  show. 

Intentional  damage  which  arises  from  the  mere  exercise  of  the 
rights  of  many  is  not,  I  apprehend,  actionable  by  our  law  as  now 
settled.  To  hold  the  contrary  would  be  unduly  to  restrict  the  liberty 
of  one  set  of  persons  in  order  to  uphold  the  liberty  of  another  set 
According  to  our  law,  competition,  with  all  its  drawbacks,  not  only 
between  individuals,  but  between  associations,  and  between  them  and 
iudividuals,  is  permissible,  provided  nobody's  rights  are  infrii^ed. 
The  law  is  the  same  for  all  persons,  whatever  their  callings:  it 
applies  to  masters  as  well  as  to  men;  the  proviso,  however,  is 
all-important,  and  it  also  applies  to  both,  and  limits  the  rights  of 
those  who  combine  to  lock'-ont  as  well  as  the  rights  of  those 
who  strike.  But  coercion  by  threats,  open  or  disguised,  not  only  of 
bodily  barm  but  of  serious  annoyance  and  damage,  is  prima  faeU,  at 
alt  events,  a  wrong  inflicted  on  the  persons  coerced ;  and  in  consid- 
ering whether  coercion  has  been  applied  or  not,  numbers  cannot  be 
disregarded. 

I  ooDclude  this  part  of  the  cue  by  saying  that,  in  my  opinioB,  thn 
direction  given  to  the  jury  by  the  learned  judge  who  tried  the  ease 
was  oorreot,  so  far  as  the  liat^ity  of  the  defendants  turns  on  princi- 
ides  of  oomnon  law,  and  that  the  ot^eotion  takes  .to  it  by  the  ooonsel 
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for  the  sppellant  is  nntenable.  I  mean  the  objectioa  th&t  the  learned 
judge  did  not  distingulBh  between  ooeroioa  to  break  oontracta  of  ser 
vice,  and  coercion  to  break  contracts  of  other  kinds,  and  qoercion  no. 
to  enter  into  contracts. 

I  pass  now  to  consider  the  effect  of  the  statate  38  ^  39  Yiot. 
c.86. 

[The  opinion  on  this  point  is  omitted.] 

H7  Lords,  I  will  detain  your  IJordships  no  longer.  J.llm  T.  I^ood, 
(1898)  A.  G.  1,  is  in  many  respects  a  very  valuable  decision,  but  it 
may  be  easily  misunderstood  and  carried  too  far. 

Your  Lordships  are  asked  to  extend  it  and  to  destroy  that  individ- 
nal  liberty  which  oar  laws  so  anxiously  guard.  The  appellant  seeks 
by  means  of  AUm  t.  Flood,  (1898)  A.  0. 1,  and  by  logical  reasoning 
based  upon  some  passages  in  the  judgments  given  by  the  noble  Loida 
who  decided  it,  to  drive  your  liordships  to  hold  that  boycotting  by 
trades  onions  in  one  of  its  most  objectionable  forms  is  lawful,  and 
gives  no  cause  of  action  to  its  victims  although  they  may  be  peouoi- 
arily  ruined  thereby. 

My  Lords,  so  to  bold  would,  in  my  opinion,  be  contrary  to  wdl-set- 
tled  principles  of  English  law,  and  would  be  to  do  what  is  not  yet 
authorized  by  any  statute  or  legal  decision. 

In  my  opinion  this  appeal  ought  to  be  dismissed  with  oosts. 
Order  appealed/rom  ^rmed,  and  appeal  diamtated  vriih  cottt. 


THE  TRADE  DISPDTBB  ACT. 

Btatvtk  of  S  Edward  7:  Chaftkk  47. 

EnaeUd  Dte.  SI,  ISOe. 

An  Act  to  provide  for  the  regulation  of  Trades  Unions  and  Trade  DlspntM. 

1. — The  follawlDg  paragraph  shall  be  kdded  as  a  new  poiagr&ph  after  the 
flnt  paragraph  of  section  tbree  of  the  Conspiracy  and  Protectloa  of  Property 
Act,  1876; — 

"Ad  Bctdoneln  purmance  of  an  agreement  or  combination  by  two  or  more 
penoDB  shall,  if  done  In  contemplation  or  furthoance  of  a  trade  dispute,  not  be 
BCttonable  unless  the  act.  If  done  without  any  such  agreement  or  comblnatkoi, 
would  be  acdonable." 

3.  — .-  (1)  It  shall  be  lawful  for  one  or  more  persons,  acting  on  their  own  behalf 
or  on  behalf  of  a  bsde  union  or  of  an  Individual  employer  or  firm  In  contempla- 
tion ac  furtherance  of  a  trade  dispute,  to  attend  at  or  near  a  house  or  place  where 
a  person  resides  or  works  or  carries  on  buelnen  or  happens  to  be.  If  they  so  at- 
tend merely  for  the  purpose  of  peacefully  obtaining  or  communicating  Informa- 
tion, or  of  peacefully  persuading  any  person  to  work  or  abstain  from  wolfing. 

(S)  Section  seven  of  the  Conspiracy  and  Protection  of  Property  Act,  1870,  Is 
hereby  repealed  from  "attendingatornear"  to  the  end  of  the  section. 
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S,—  An  act  done  by  &  person  In  contempladon  or  furtherance  of  a  b«de  dli- 
puta  shall  not  be  actionable  on  the  grouad  only  that  it  Inducea  aome  otiier  ptr- 
mx  to  break  a  ocmtnot  of  emi^oymeiit  or  that  It  ia  an  int«rference  wlQi  the 
trade,  buslnesa,  or  employment  of  aome  other  peraoD,  or  with  th«  right  of  •ome 
other  penon  to  dUpow  of  hia  capital  or  hit  labor  as  he  wills. 

4— (1)  An  action  against  a  tnde  union,  wbetbor  pf  woAmaa  or  maHaw,  at 
against  aay  ntembera  or  oQdals  tliereof  on  behalf  of  themoelTOs  and  all  oUur 
members  of  tha  trade  nnton  in  respect  of  any  t<Htioua  act  alleged  to  hava  been 
committed  by  or  on  behalf  of  tlie  trade  union,  sh^  not  be  antcrtaliiBd  faj  any 
court. 

1?)  Nothing  in  this  section  shall  affect  the  UabUlty  <a  the  trustees  of  a  bade 
anion  to  be  sued  in  the  erenU  provided  for  by  tbe  Trades  Union  Act,  1871,  sec- 
tion nine,  ezoeptioraspectofaoy  tortious  act  cmnmitted  by  or  on  botialf  of  the 
union  in  contemplation  or  In  furtherance  of  a  trade  dispute. 

S.— (I)  This  Act  may  be  cited  u  Uie  Trade  Disputes  Act,  1900,  and  the 
Trade  Uolon  Acta,  1871  and  1876,  and  this  Act  may  be  dted  together  as  the 
Trade  Union  Acts,  1871  to  1906. 

(9)  In  this  Act  tJie  ezpn^on  "  tnde  union  "  hss  the  same  meaning  as  Id  tbe 
TradetJnlon  Acts,  1871  and  1876,  and  shall  include  any  comblnstlcm  as  therein  de~ 
lined,  notwithstanding  that  such  corablnation  may  he  the  branch  of  a  trade  union. 

(8)  In  ihls  Act  and  In  the  Conspiracy  and  Protection  of  Property  Act,  1673, 
tbe  expression  "trade  dispute"  means  any  dispute  between  employers  and 
workmen,  oi  between  workmen  and  workmen,  which  la  connected  with  tbe  em- 
ployment or  non^employmen  t,  or  the  terms  of  the  employment,  or  with  the  cmidl- 
tlons  of  labw,  of  any  person,  u>d  the  expresdtxi  "  workmen"  means  all  persoas 
employed  In  trade  or  Industry,  whether  or  not  in  tbe  employmoit  of  thaemidcTer 
with  whom  a  tnde  dispute  artati ;  and,.ln  sectira  three  of  the  last-ma^hned 
Act,  the  words  "between  employera  and  workmen"  shall  be  repealed.* 


PICKETT  •-  WALSH. 

IWM.    WHrtmtdnmttt,m. 

[IIm  toUowing  condanaad  itktimint  ii  tsktn  frsm  SO  Harvard  Law  BeW«w,  lU'UT.] 

Tbi  plaiatifEa  wbts  briok  and  stone  "  pointera."    The  defendants 

weia  ofSoers  and  members  of  bricklayeiB'  unions  and  ntonemasons' 

anions. 

One  ground  of  complaint  wax  that  tbe  defendant*  prevented  the 
employment  of  the  plaintiffs  as  "  pointers  "  by  notifying  contracton 
that  t^ey  inrald  not  lay  the  bricks  or  do  the  mason  work  on  any 
boilding  nnleas  they  were  also  employed  to  do  the  pointing  of  the 
brick  and  stone  masonry.  "The  defendants  in  effect  say  we  want 
the  work  of  pointing  the  briok  and  stone  laid  by  us,  and  yoa  must 
>  For  urn*  BnglUh  eritidtmi  of  thii  Itgitbtion,  sm  W  Bmard  Law  Btrkw,  p.  tU, 
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give  u  r11  oi  none  of  the  work."  *  The  eonrt  htid  that  Qua  oondnot, 
although  disastroiu  to  the  plaintiffs  and  danu^jag  to  the  building 
oentnustora,  was  justifiable.  "...  it  mw  within  the  Tights  of  these 
anions  to  compete  for  the  work  of  doing  the  pointing,  and,  in  the  ex- 
ercise of  tfaeit  right  of  oompetition,  to  refuse  to  lay  bricks  and  set 
stone  unless  they  were  given  the  work  of  pointing  them  when  laid."  * 

The  other  ground  of  action  in  Pickett  v.  Walsh  was  quite  distinct 
from  the  foregoing.  The  firm  of  L.  P.  Soole  &  Son  Company  were 
the  general  contractors  for  the  erection  of  the  Ford  building ;  but 
they  had  nothing  to  do  with  the  employment  of  "  pointers."  Tiia 
pointing  of  that  building  was  being  done  under  a  contract  between 
the  owners  of  the  building  and  Pickett,  a  pointer  who  was  one  of  the 
plaintiffs.  Other  buildings  were  being  erected  for  other  ownen,  on 
which  the  Boole  Company  were  the  general  contractors,  and  as  to 
which  no  complaint  existed  in  reference  to  the  pointing.  The  brick- 
laying and  masonry  on  these  other  buildings  were  being  done  by 
members  of  the  defendants'  union.  The  defendant  officials  induced 
all  the  bricklayers  and  Diaaons  to  quit  working  for  the  Soule  Company 
on  these  other  buildings,  because  that  company  "  was  doing  work  on 
another  building  [the  Ford  building]  in  which  work  was  being  done 
by  pointers,  employed  not  by  the  L.  P.  Soule  &  Son  Company  but 
[by]  the  owners  of  the  boildlng."  The  evident  purpose  was  to  thus 
induce  the  Soule  Company  to  exert  pressure  on  the  owners  of  the 
Ford  boUding  to  discontinue  the  employment  of  the  pointers  (Pickett 
et  aU.).  The  court  held  that  this  conduct  was  not  justifiable.  The 
decision  is  not  based  on  the  groun(^  that  the  defendants  were  inten- 
tionally inducing,  or  attempting  to  induce,  a  breach  of  contract  j  but 
on  the  broad  ground  that  the  forcing  a  neutral  third  person  to  exert 
a  pressure  on  the  plaintifE's  employer  was  not  a  lawful  means  of  com- 
petition. 

Loaixo,  J.,  said,  pp.  687-588 :  — 

"  That  strike  has  an  element  in  it  like  that  in  a  sympathetio  strike, 
in  a  boycott  and  in  a  blacklisting,  namely :  It  is  a  refusal  to  work 
for  A,  with  whom  the  strikers  have  no  dispute,  for  the  purpose  of 
forcing  A  to  force  B  to  yirid  to  the  strikers^  demands.  In  the  case 
at  bar  the  strike  on  the  L.  P.  Scale  &  Son  Company  was  a  strike  on 
that  contractor  to  foioe  it  to  foiioe  tiie  owner  of  the  Ford  building  to 
gtre  the  woA  of  pointing  to  the  defendant  unions.  That  passes  be- 
yond a  case  of  competition  where  the  owner  of  the  Ford  building  is 
left  to  ohoose  between  the  two  competitors.  Such  a  strike  is  in  effect 
compelling  the  L.  P.  Boole  &  Son  Company  to  join  in  a  boycott  on 
the  owner  of  the  Ford  building.  It  is  a  oombination  by  the  union  to 
obtain  a  decision  in  their  favor  by  forcing  third  persons  who  have  no 
interest  in  the  dispute  to  force  the  employer  to  decide  the  dispute  in 
their  (the  defendant  union's)  favor.  Such  a  strike  ia  not  a  justifiable 
interference  with  the  right  of  the  plaintiffs  to  pursue  their  calling  as 
1  Loitaw,  J.,  p.  B6I.  •  Old. 
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they  tliink  beat.  In  otti  opinion  organized  labor's  rig^t  o£  coercion 
and  oompolsion  is  limited  to  strikes  on  persona  vith  whom  Uie  oi^an* 
ization  has  a  trade  dispute ;  or  to  pnt  it  in  aoother  vay,  ve  are  of  the 
opinion  that  a  strike  on  A,  with  whom  the  striker  hag  no  trade  dis- 
pute, to  compel  A  to  force  B  to  yield  to  the  strikers'  demands,  is  an 
unjustifiable  interference  with  the  right  of  A  to  pnxsoe  his  calling  as 
he  thinks  best" 


[Without  gdDg  through  aU  the  Ametlcu  decUoni  teodtng  in  the  same  dfrectkm 
u  the  Hogul  and  Olaigow  caae*,^  we  maj  take  as  a  ^Ical  caw  Bohu  Hfg.  Co. 
V.  Hollla*  "  A  large  number  of  retail  lumber  dealen  formed  a  Toluntai;  aMO- 
elation,  b7  which  they  mutually  agreed  that  thej  would  not  deal  with  any 
nuQubcturer  or  wholesale  dealer  who  should  sell  lumber  directly  to  connunen 
not  dealen,  at  any  point  where  a  member  of  the  aasodattoa  ma  carrying  oa  % 
retail  yard ;  and  the;  provided  tn  their  by-laws  that,  whenever  any  wbokaale 
dealer  or  manufacturer  made  any  such  sale,  the  eecretaiy  should  notify  all  the 
members  of  the  fact.  The  pli^ntUf,  a  wholesaler,  having  mode  such  a  sak  di- 
rectly to  a  consumer,  the  secretary  threatened  to  send  notice  of  the  fact,  as  pro- 
vided tn  the  by-laws,  to  all  the  members  of  the  association."'  The  court 
refused  to  grant  an  injunction  against  sending  out  the  notice.  Here  the  retail 
dealen  did  not  threaten  to  cease  dealing  wltti  any  one  except  thdr  oompetlton, 
1. 1.,  wholesale  dealers  who  should  attempt  to  sell  directly  to  consnmera  They 
used  no  lever  but  their  own  conduct.  They  did  not  threaten  to  induce  outsiders 
to  refrain  from  working  for,  or  selling  goods  to,  the  wholesalera  Aitd  even  ss 
to  their  own  ooodno^  they  did  not  threaten  to  abstain  from  deelings  with  wbole- 
Bslers  tn  all  matters,  but  only  is  the  pufchsee  of  lumber.  Hnch  less  did  they 
tiireaten  to  abstain  from  dealing  with  persons  who  dealt  with  the  wbolenlos. 
In  a  subsequent  Minneeote  case  Start,  J. ,  said :  *  — 

"  It  is  to  be  noted  that  the  defendants  In  the  Bohn  case  had  similar  legitimate 
Interests  to  protect  which  were  menaced  by  the  practice  of  wholessle  dealers  in 
selling  lumber  to  contractors  and  consumers ;  and  that  the  defeaidanta'  efforts  to 
Induce  partlee  not  to  deal  with  offending  wholesale  dealers  wen  UmiM  to  the 
members  of  the  aswdadon  having  similar  Intensts  to  ccnaove,  snd  that  tlKte 
was  no  agreement  or  combination  or  attempt  to  induce  other  petsms  not  man- 
ben  of  the  association  to  withhold  their  patronage  from  such  wholesale  dealers"] 

I  Am  praTloQilr  intimattd,  thara  tn  una*  American  &nthoTJtlei  amtra  to  tha  prindpla 
of  tha  Qiugow  caw,  aiiil  inooniiatant  with  aoma  of  tfaa  raaaonhig  in  the  Ho^oi  csm.  8«a, 
for  initanca,  Jackwn  ■.  Stufleld,  1ST  Ind.  S09;  Brawn  «.  Jacobs  Phumacj  Ge.,  lit  Go. 
^t^;  and  otlier  cu«*  eoUactad  h?  ProtMsor  WTman,  IT  Groan  Bag,  910,  IB. 

■  H  Minn.  US. 

*  Tbi)  itstonitat  1*  eo[dod  from  IT  OrMn  Bf,  SIS.  Sot  alio  •^"f-r^  bj  PnfaMor 
Ltwi*,  M  Am.  L.  Bof.  (m.  i.)  4fl». 

*  Eru  *.  ProdBco  ExehsoK*  Co.,  TV  lOon.  U(^  141 
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Bill  in  Eoomf  filed  in  the  Saperior  Court,  by  the  offloere  and  mem- 
bers "  of  the  Toluntary  aesociation  known  as  Union  257,  Painters  and 
Decoiatore  of  Amenoa  of  Sprin^eld,  Massachusetts,  which  Union  is 
affiliated  with  a  national  organization  of  the  same  name,  with  head- 
qnarteis  at  Lafayette  in  the  State  of  Indiana,"  against  theoffioersand 
tnembers  "  of  the  voluntary  association  known  as  Union  267,  Painters 
and  Decorators  of  America,  which  Union  is  affiliated  with  a  national 
organization  of  the  same  name,  with  headquarters  at  Baltimore  in  the 
State  of  Maryland,"  to  restrain  the  defendants  from  any  acts  or  the 
ose  of  any  methods  tending  to  prevent  the  members  of  the  plaintiff 
association  from  securing  employment  or  continuing  in  their  employ- 
ment.   Hearing  before  Dewey,  J.,  who  entered  the  following  decree : 

"  The  oause  came  on  to  be  heard,  and  was  argued  by  counsel ;  and 
thereupon,  on  consideration  thereof,  it  is  ordered  adjudged  and  de- 
creed that  the  defendant  association,  the  defendants,  and  each  and 
every  of  them,  their  oommittees,  agents,  and  servants,  be  restrained 
and  strictly  enjoined  from  interfering  and  from  combining,  conspir- 
ing, or  attempting  to  interfere,  with  the  employment  of  members 
of  the  plaintiffs'  said  association,  by  representing  or  causing  to  be 
represented  in  express  or  implied  terms  to  any  employer  of  said  mem- 
bers of  plaintiffs'  association,  or  to  any  person  or  persons  or  corpora- 
tion who  m^ht  become  employers  of  any  of  the  plaintifEs,  that  such 
employers  will  suffer  or  are  likely  to  suffer  some  loss  or  trouble  in 
their  business  for  employing  or  continuing  to  employ  said  members 
of  plaintiffs'  said  association ;  or  by  representing,  directly  or  in- 
directly, for  the  purpose  of  interfering  with  the  employment  of  mem- 
bers of  the  plaintiffs'  said  association,  to  any  who  have  contracts  or 
may  have  contracts  for  services  to  be  performed  by  employers  of 
members  of  plaintiffs'  said  association  that  such  persons  will  or  are 
likely  to  snffei  some  loss  or  trouble  in  their  business  for  allowing 
auch  employers  of  members  of  plaintiffs'  said  association  (and  be- 
cause they  are  snoh  employers)  to  obtain  oi  perform  such  contracts ; 
or  by  intimidating,  or  attempting  to  intimidate,  by  threats,  direct  or 
indirect,  express  or  implied,  of  loss  or  trouble  in  business,  or  other> 
wise,  any  person  or  persons  or  oorporatiou  who  now  are  employing  or 
may  hereafter  employ  or  desire  to  employ  any  of  the  members  of  the 
plaintiffs'  said  association ;  or  by  attunpting  by  any  scheme  or  con- 
spiracy, among  themselves  or  with  others,  to  annoy,  hinder,  or  inter- 
fete  with,  or  prevent  any  person  or  persona  or  corporation  from  em- 
ploying or  continuing  to  employ  a  member  or  members  of  plaintiffs' 
said  association ;  or  by  causing,  or  attempting  to  cause,  any  person 
to  disoriminate  against  any  employer  of  members  of  plaintifts'  said 
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asBooiation  (because  he  is  Bach  employer)  in  giring  or  allowing  the 
performance  of  contracts  to  or  by  such  employer ;  and  from  any  and 
all  acts,  or  the  use  of  any  methods,  which  by  putting  or  attempting  to 
put  any  person  or  persons  or  corporation  in  fear  of  loss  or  trouble, 
will  tend  to  hinder,  impede,  or  obstruct  members,  or  any  member,  of 
the  plaintiffs'  aaid  association  from  secaring  emj^oyment  or  oontiDD- 
ing  in  employment.  And  that  the  plaintifEs  recover  their  costs,  taxed 
as  in  an  action  of  law." 

The  case  was  reported,  at  the  request  of  both  parties,  for  the  de- 
termination of  this  court    The  facts  appear  in  tJie  opinion. 

W.  S.  Heady  (J.  W.  Flanmry  with  him),  for  the  plaintiSa. 

W.  E.  McCHntoek  (J.  B.  Camll  with  him),  for  the  defendants. 

Hakxond,  J.  This  case  arises  out  of  a  contest  for  supremacy  be- 
tween two  labor  unions  of  the  same  craft,  baring  substantially  the 
same  constitution  and  by-laws.  The  chief  difference  between  them  is 
that  the  plaintiff  union  is  afBliated  with  a  national  organization  having 
its  headquarters  in  Lafayette  in  the  State  of  Indiana,  while  the  de- 
fendant union  is  afBliated  with  a  similar  organizatiou  having  its  head- 
quarters in  Baltimore  in  the  State  of  Maryland.  The  plaintiA  nnuo 
was  composed  of  workmen  who  in  1897  withdrew  from  the  defendant 
union. 

There  does  not  ^pear  to  be  anything  illegal  in  the  object  of  either 
union  as  expressed  in  its  constitution  and  fc^y-laws.  The  defendant 
union  is  also  represented  by  delegates  in  the  Central  Labor  TTnioo, 
which  is  an  organization  composed  of  five  delegates  from  eaeh  trade 
union  in  the  city  of  Springfield,  and  had  in  its  constitation  a  provisim 
for  levying  a  boycott  upon  a  complaint  made  by  any  union. 

The  case  is  before  us  upon  a  report  after  a  final  decree  in  favor  of 
the  plaintiffs,  based  upon  the  findings  stated  in  the  report  of  the 
master. 

The  contest  beo«ne  active  early  in  the  tall  of  1898,  In  September 
of  that  year,  the  members  of  the  defendant  union  declared  "  all  painters 
not  affiliated  with  the  Baltimore  headquarters  to  be  non-union  men," 
and  voted  to  "notify  the  bosses  "  of  that  declaration.  The  manifest 
object  of  the  defendants  was  to  have  all  the  members  of  tha  craft  sub- 
jected to  the  rules  and  discipline  of  their  particular  union,  in  order  that 
they  might  have  better  control  over  the  whole  business,  and  to  that 
end  th^  combined  and  conspired  to  get  the  plaintiffs  and  each  of 
them  to  join  the  defendant  assooiation,  peaceably  if  possible  but  by 
threat  and  intimidation  if  necessary.  Aooordlngly,  on  October  7,  tb^ 
voted  that  "  if  our  demands  are  not  complied  with,  all  men  working 
in  shops  where  Lafayette  people  are  employed  refuse  to  go  to  work-" 
The  plaintiffs  resisting  whatever  persuasive  measures,  if  any,  wen 
used  by  the  defendants,  the  latter  proceeded  to  carry  out  their  plan  in 
the  manner  fully  set  forth  in  the  master's  report  Without  reheaning 
the  circumstances  in  detail  it  is  sufficient  to  say  here  Aat  the  general 
method  of  opentions  was  substantially  as  follows :  — 
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A  doL;  authorized  agent  of  th«  defendants  would  ruit  a  shop  wh«E» 
one  or  more  of  the  plaintiffs  were  at  wock  and  inform  the  employer  of 
the  action  of  the  defendant  nnion  with  reference  to  the  plaintiffs,  and 
ask  him  to  induce  suoh  of  the  plaintiffs  as  were  in  his  employ  to  sign 
applications  for  reinstatement  in  the  defendant  union.  As  to  the 
general  nature  of  these  inteiTiews  the  master  finds  that  the  defend- 
ants have  been  courteous  in  manner,  have  made  no  threats  of  personal 
violence,  have  referred  to  the  plaintiffs  as  non-union  men,  bat  have 
not  otherwise  represented  them  as  men  lacking  good  standing  in  their 
craft ;  that  tbey  have  not  asked  that  the  Lafayette  men  be  discharged, 
and  in  some  cases  have  expressly  stated  that  they  did  not  wish  to 
have  them  discharged,  but  only  that  they  sign  the  blanks  for  reinstate- 
ment in  the  defendant  anion.  The  master,  however,  further  finds,  from 
all  the  cironmstances  under  which  those  requests  were  made,  that  the 
defendants  intended  that  employers  of  Laiayette  men  should  fear 
trouble  in  their  bosiness  if  they  oontinoed  to  employ  saoh  men,  and 
that  employers  to  whom  these  requests  were  made  were  justified  ia 
beliering  that  a  failure  on  the  part  of  their  employeea  who  were 
La&yette  men  to  sign  sneh  reinstatement  blanks,  and  a  failure  on  the 
part  of  the  employere  to  discharge  them  for  not  doing  so,  would  lead 
to  trouble  in  the  business  of  the  employers  in  the  nature  of  strikes  or 
a  boycott,  and  the  employers  to  whom  these  reqaests  were  made  did 
believe  that  saoh  results  would  follow,  and  did  suggest  their  belief  to 
the  defendants,  and  the  defendants  did  not  deny  that  such  results 
might  occur ;  that  the  strikes  which  did  occur  appear  to  have  been 
steps  taken  by  the  defendants  to  obtain  the  discharge  of  such  em- 
ployees at  were  lAfayette  men  who  declined  to  sign  apfdioation 
bluika  for  reinstatement ;  that  these  defendants  did  not  in  all  cases 
threaten  a  boycott  of  the  employers'  business,  but  did  threaten  that 
the  plaoe  of  business  of  at  least  one  such  employer  would  be  left  off 
from  a  so-called  "  ffur  list"  to  be  published  by  the  Baltimore  Union. 
The  master  also  found  tha^  from  all  the  evidence  presented,  the  ob- 
ject which  the  Baltimore  men  and  the  defendant  assooiatioii  sought  to 
accomplish  in  all  the  acts  which  were  testified  to  was  to  compel  the 
members  of  the  Lafayette  TTnion  to  join  the  Baltimore  Union,  and  as 
a  means  to  this  end  ^y  caused  strikes  to  be  instituted  in  the  shops 
where  strikes '  would  seriously  interfere  with  the  business  of  the 
shops,  and  in  all  other  shops  they  made  such  representations  as  would 
lead  the  proprietors  thereof  to  expect  trouble  in  their  business. 

We  have,  therefore,  a  ease  where  the  defendants  have  conspired  to 
compel  the  memben  of  the  plaintiff  union  to  join  the  defendant  union, 
and  to  carry  out  their  purpose  have  resolved  upon  such  coercion  and 
intimidation  as  naturally  may  be  caused  by  threats  of  loss  of  property 
by  strikes  and  boycotts,  to  induce  the  employers  either  to  get  the  plun- 
tiffs  to  ask  for  reinstatement  in  the  defendant  union,  or,  that  fiJliug, 
than  to  discharge  them.  It  matters  not  that  this  request  to  discharge 
baa  not  been  expressly  made.    There  can  be  no  doabt,  upon  the  findr 
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inga  of  tbe  maater  and  tbe  facta  stated  in  his  report,  that  the  oom- 
pulsot;  discharge  of  tbe  plaintiffs  in  case  of  non-complianoe  vith  the 
demands  of  the  defendant  union  is  one  of  the  promiaent  features  of 
tbe  pbm  E^reed  npon. 

It  is  w^  to  see  what  is  tbe  meaning  of  this  threat  to  strike,  vhen 
taken  in  conDeetion  with  tbe  intimatioi)  that  tba  employer  may  "ex- 
pect trouble  in  bis  business."  It  means  more  than  that  the  strikers 
will  cease  to  work.  Tbat  is  only  the  preliminaTy  skirmish.  It  means 
that  those  who  bare  ceased  to  work  will,  by  strong,  persistent,  and 
organized  persuasion  and  social  pressure  of  every  description,  do  all 
they  can  to  prevent  tbe  employer  from  procuring  workmen  to  take 
their  places.  It  means  mnob  more.  It  means  that,  if  these  peace- 
ful measures  tail,  the  employer  may  reasonably  expect  tbat  unlawfal 
physical  injury  may  be  done  to  his  property ;  that  attempts  in  all  the 
ways  practised  by  organized  labor  will  be  made  to  injure  him  in  bis 
business,  even  to  his  ruin,  if  possible ;  and  that,  by  the  use  of  vile 
and  opprobrious  epithets  and  other  annoying  conduct,  and  actual  and 
threatened  personal  violence,  attempts  will  be  made  to  intimidate 
those  who  enter  en*  desire  to  enter  bis  employ ;  and  that  whether  or 
not  all  this  be  done  by  tiie  strikers  or  only  by  their  sympathizers,  or 
with  the  open  sanction  and  approval  of  the  former,  be  will  have  no 
help  from  them  in  bis  efforts  to  protect  himself. 

However  mild  the  langnageor  suave  tbe  manner  in  which  tbe  threat 
'  to  strike  is  made  tinder  snob  ciroumstanoes  as  are  disclosed  in  this 
case,  the  employer  knows  that  he  is  in  danger  of  passing  through 
such  an  ordeal  as  that  above  described,  and  those  who  make  the 
threat  know  that  as  well  as  be  does.  Even  if  the  intent  of  the  strik- 
ers, BO  far  as  respects  their  own  conduct  and  inflnenoe,  be  to  dis- 
oountenance  all  actual  or  threatened  injury  to  person  or  property  or 
bnsiness,  except  that  which  is  the  direct  necessary  result  of  the  inter- 
ruption of  the  work,  and  even  if  their  connection  with  the  injurious 
and  violent  conduct  of  the  tnrbulent  among  them  oi  of  tjieir  sympt 
tbizers  be  not  such  as  to  make  them  liable  criminally  or  even  answe^ 
able  civiUy  in  damages  to  those  who  suffer,  still  with  full  knowledge 
of  what  is  to  be  expected  they  give  tbe  signal,  and  in  so  doing  must 
be  held  to  avail  themselves  of  the  degree  of  fear  and  dread  which  the 
knowledge  of  such  consequences  will  cause  in  the  mind  of  those — 
whether  their  employer  or  fellow  workmen  ~>  against  whom  the  strike 
is  directed;  and  the  measure  of  coercion  and  intimidation  imposed 
upon  those  against  whom  the  strike  is  threatened  or  directed  is  not 
fully  realized  until  all  those  probable  consequences  are  oonaidered- 

8nch  is  the  nature  of  tiie  threat,  and  such  the  degree  of  coercion 
and  intimidation  involved  in  it. 

If  the  defendants  can  lawfully  perform  the  acte  complained  td  in 
the  city  of  Springfield,  they  can  ptirsue  the  plaintiSs  all  over  the 
State  in  the  same  manner,  and  compel  them  to  abandon  their  trads 
or  bow  to  the  behests  of  their  pursuers. 
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It  is  to  be  observed  that  this  is  not  %  case  between  the  employer 
and  employed,  or,  to  nse  a  hackneyed  ezpreBsion,  between  oapitel  and 
labor,  but  between  laborers  all  of  ttie  same  craft,  and  each  haTing  the 
same  right  as  any  one  of  the  others  to  pursue  his  caUing.  In  this,  as 
in  every  other  case  of  equal  rights,  the  right  of  each  individual  is  to 
be  exercised  with  due  regard  to  the  similar  right  of  all  others,  and 
the  right  of  one  be  said  to  end  where  that  of  another  begins. 

The  right  involved  is  the  right  to  dispose  of  one's  labor  with  full 
freedom.  This  is  a  legal  right,  and  it  is  entitled  to  legal  protection. 
Sir  WUliam  Erie  in  his  book  on  Trade  Unions,  page  12,  has  stated 
this  in  the  following  language,  which  has  been  several  times  quoted 
with  approval  by  judges  in  England :  "  Every  person  has  a  right  under 
the  law,  as  between  him  and  his  fellow  subjects,  to  full  foeedmn  in 
disposing  of  his  own  labor  or  his  own  oapitel  according  to  his  owb 
will.  It  follows  that  every  other  person  is  subject  to  the  oorrelative 
duty  arising  therefrom,  and  is  prohibited  from  any  obstruction  to  the 
fullest  exercise  of  this  right  which  oan  be  made  compatible  with  the 
ezeroise  of  similar  rights  by  others.  Every  act  causing  an  obstmctioii 
to  another  in  the  ezeroise  of  the  right  oomprised  within  this  descrip- 
tion— done,  not  in  the  exercise  of  the  actor's  own  right,  but  for  the 
purpose  of  obstruction  —  would  if  damage  should  be  caused  thereby 
to  the  party  obstructed,  be  a  violation  of  this  prohibition." 

The  same  rule  is  stated  with  care  and  discrimination  by  Wells,  J., 
in  Walker  v.  Cronin,  107  Mass.  665,  664 :  "  Every  one  has  a  right  to 
enjoy  the  fruits  and  advantages  of  his  own  enterprise,  industry,  skill, 
and  credit.  He  has  no  right  to  be  protected  against  competition;  but 
he  has  a  right  to  be  free  from  malicious  and  wanton  intorferenoe, 
disturbance,  or  annoyance.  If  disturbance  or  loss  come  as  a  result 
of  competition,  or  the  exercise  of  like  rights  by  others,  it  is  dantmttm 
ais^Hfl  injuria,  unless  some  superior  right  by  contract  or  otherwise  is 
interfered  with.  But  if  it  come  from  the  merely  wanton  or  malicious 
Mts  of  others,  without  the  justification  of  competition  or  the  service 
of  any  interest  or  lawful  purpose,  it  then  stands  upon  a  difFerent 
footing." 

In  this  case  the  acts  complained  of  were  calculated  to  cause  damage 
to  the  plaintiffs,  and  did  actually  cause  snch  dami^ ;  and  they  were 
intentionally  done  for  that  purpose.  Unless,  therefore,  there  was 
justifiable  cause,  the  acts  were  malicious  and  unlawful  Walker  v. 
Cronin,  ubi  tupra,  Careut  v.  Suiherford,  106  Mass.  1,  and  cases  cited 
therein. 

The  defendants  contend  that  they  have  done  nothing  unlawful, 
and,  in  support  of  that  contention,  they  say  that  a  person  may  work 
for  whom  he  pleases ;  and,  in  the  absenoe  of  any  contract  to  the 
ooatrary,  may  cease  to  work  when  he  pleases,  and  for  any  reason 
whatever,  whether  the  same  be  good  or  bad ;  that  he  may  give  notice 
of  his  intention  in  advance,  with  or  without  stating  the  reason ;  that 
what  one  man  may  do  several  men  acting  in  ocmosrt  may  do,  and  may 
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Rgree  beforehand  tiiat  tliey  vill  do,  and  may  give  notioe  of  the  agre^ 
meat ;  aod  that  nil  this  ma;  be  lawfully  done  notwithatanding  aneb 
concerted  action  may,  by  reason  of  the  consaqnent  interruption  of  the 
work,  result  iu  great  loes  to  the  employer  and  his  other  employees, 
and  that  suoh  a  result  was  intended.  In  a  general  sense,  and  without 
reference  to  exceptions  arising  out  of  oonflioting  public  and  private 
tntereats,  all  this  may  be  true. 

It  ia  said  also  that,  where  one  has  the  lawful  right  to  do  a  thing, 
the  motive  by  which  he  is  actuated  is  immaterisL  One  form  of  this 
statement  appears  in  the  first  head-note  in  Allen  t.  ITood,  as  reported 
in  [1898]  A.  G.  1,  as  follows :  "  An  act  lawful  in  iteeU  is  not  con- 
verted by  a  malicious  or  bad  motive  into  an  unlawful  aot  so  as  to 
make  the  doer  of  the  act  liable  to  a  oivil  action."  If  the  meaning 
of  this  and  similar  expressions  is  that  where  a  person  has  the  lawful 
right  to  do  a  thing  irrespective  of  his  motive,  his  motive  is  imma- 
terial, tiie  proposition  is  a  mere  truism.  I^  however,  tiie  meaning  is 
that  where  a  person,  if  actuated  by  one  kind  of  a  motive,  has  a  law- 
ful right  to  do  a  thing,  the  act  is  lawful  when  done  under  any  con- 
ceivable motive ;  or  that  an  aot  lawful  under  one  set  of  circumstaoces 
is  therefore  lawful  under  every  conceivable  set  of  cireumstanoes,  the 
pFopoeitiou  does  not  commend  itself  to  us  as  either  logically  or  I^ally 
accurate. 

In  so  fu  as  a  right  is  lawful,  it  is  lawful,  and  in  many  cases  the 
right  is  BO  far,  absolute  as  to  be  lawful  whatever  may  be  the  motive  of 
the  actor,  as  where  one  digs  upon  his  own  land  for  water  (OreatUaf 
V.  Fraruit,  18  Pick.  117),  or  makes  a  written  lease  of  bis  land  for  the 
purpose  of  terminating  a  tenancy  at  will  {OrouatTxi  v.  BoitrffM,  111 
Mass.  7),  but  in  many  cases  the  lawfulness  of  an  act  which  cansei 
damage  to  another  may  depend  upon  whether  the  act  is  for  justifiable 
cause ;  and  this  justification  may  be  found  sometimes  in  the  oircum- 
stanoes  under  which  it  is  done  irrespective  of  motive,  sometimes  in 
the  motive  alone,  and  sometimes  in  the  ciroomstances  and  motive 
combined. 

This  principle  is  of  very  general  applioation  in  criminal  law,  and 
also  is  illustrated  in  many  branches  of  the  civil  law,  as  in  oases  of 
libel  uid  of  proooring  a  wife  to  leave  her  husband.  Tatier  v,  SttatU^f, 
168  Mass.  148,  and  oases  therein  cited.  Indeed  the  principle  is  a 
prominent  feature  underlying  the  whole  doctrine  of  privilege,  malice, 
and  intent  See  on  this  an  instructive  article  in  8  Harvard  Iav 
Review,  1,  where  the  subject  is  considered  at  some  length. 

It  is  manifest  that  not  muoh  progress  is  made  by  such  general 
statements  as  those  quoted  above  from  Allen  v.  IZwd,  whatever  may 
be  their  meaning. 

Still  standing  for  solution  Is  the  question,  Under  what  oircnm- 
stanoes,  including  the  motive  of  the  actor,  is  the  act  complained  of 
lawful,  and  to  what  extent  ? 

In  cases  somewhat  akin  to  the  one  at  bar  this  court  has  had  occa- 
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■ion  to  oouBidei  the  qaeatioii  how  tat  acta,  nuuiifestly  coeicdre  and 
intimidating  in  their  nature,  which  otinBe  damage  and  injury  to  the 
business  or  property  of  another,  and  are  done  with  intent  to  oaose 
tnoh  injury  and  partly  in  reliance  upon  such  coercion,  are  justifiable. 

In  BowtH  T.  Matheaon,  14  Allen,  499,  it  was  held  to  be  lawful  for: 
persons  engaged  in  the  business  of  shipping  seamen  to  combine  to- 
gether into  a  society  for  the  purpose  of  competing  with  other  persons 
engaged  in  the  same  business,  and  it  was  held  lawful  for  them,  in 
pursuance  of  that  purpose,  to  take  men  out  of  a  ship,  if  men  shipped 
by  a  non-member  were  in  that  ship ;  to  refuse  to  furnish  seamen 
through  a  non-member ;  to  notify  the  public  that  they  had  combined 
against  non-members,  and  had  "laid  the  plaintiff  on  the  shelf";  to 
notify  the  plaintiff's  customers  and  friends  that  the  plaintiff  could 
not  ship  seamen  for  them ;  and  to  interfere  in  all  these  ways  with 
the  business  of  the  plaintiff  as  a  shipping  agent,  and  compel  him  to 
abandon  the  same.  The  justification  for  these  acts,  so  injurious  to 
the  business  of  the  plaintiff  and  so  intimidating  in  their  nature  is 
to  be  found  in  the  law  of  competition.  Xo  legal  right  of  the  plaintiff 
was  infringed  upon,  and,  as  stated  by  Chapman,  J.,  in  giving  the 
opinion  of  the  court  (p.  603),  "  if  their  effect  is  to  destroy  the  business 
of  shipping-masters  who  are  not  members  of  the  association,  it  is  suob 
a  result  as  in  the  competition  of  business  often  follows  from  a  oourse 
of  proceeding  that  the  law  permits."  The  primary  object  of  the  de- 
fendants was  to  build  up  their  own  bnsiness,  and  this  they  m^ht 
lawfully  do  to  t^e  extent  disolosed  in  that  case,  even  to  the  injury  of 
their  rivals. 

Similar  decisions  have  been  made  in  other  courts  where  acts  some- 
what coercive  in  their  nature  and  effect  have  been  held  justifiable 
under  the  law  of  competition.  Mogul  Steamship  Co.  v.  MeGragor, 
[1892]  A.  C.  26,  Bohn  Matatf.  Co.  v.  BolUi,  HMinn.  223 ;  MoMuhi/ 
V.  Ti^ngif,  19  B.  I.  266. 

On  the  other  hand,  it  was  held  in  Cartno  v.  B/Uherford,  106  ICass.  1, 
that  a  conspiracy  against  a  mechanic,  —  who  is  under  the  necessity  ol 
employing  wort^en  in  order  to  carry  on  his  business,  —  to  obtain  a 
sum  of  money  from  him  which  he  is  under  no  legal  obligation  to  pay,. 
by  inducing  his  workmen  to  leave  him  or  by  deterring  others  from 
entering  into  his  employ,  or  by  threatening  to  do  this  so  that  be  is 
induced  to  pay  the  money  demanded,  under  a  reasonable  apprehension 
that  he  cannot  carry  on  his  business  without  yielding  to  the  demands, 
is  an  illegal,  if  not  a  criminal  conspiracy ;  that  the  acts  done  «nder  it 
are  illegal,  and  that  the  money  thus  obtained'  may  be  recovered  back. 
Chapman,  C.  J.,  speaking  for  the  court,  says  that  there  is  no  doubt 
that,  if  the  parties  under  such  circumstances  sucoeed  in  injuring  the 
bosinesB  of  the  mechanic,  they  are  liable  to  pay  all  tJie  damages  done 
to  him. 

That  ease  bean  a  olose  analogy  to  the  one  at  bar.  The  acts  there 
threatened  were  like  those  in  this  oaae^  and  tiie  purpose  waa>  in  sub* 
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stance,  to  force  the  plaintiff  to  ^ve  bis  vork  to  the  defendants,  and 
to  extort  from  him  a  fine  because  be  bad  given  some  of  bis  work  to 
other  persons. 

Without  noir  indicating  to  what  extent  workmen  may  combine  and 
in  pursuance  of  an  agreement  may  act  by  means  of  strikes  and  boy- 
cotts to  get  the  hours  of  labor  reduced  or  their  wages  increased,  or  to 
procure  from  their  employers  any  other  concession  directly  and  imme- 
diately affecting  their  own  interests,  or  to  help  themselves  in  compe- 
tition  with  their  fellow- workmen,  we  think  this  case  must  be  governed 
by  the  principles  laid  down  in  Careur  v.  Jivt/ietford,  ubi  supra.  The 
purpose  of  these  defendants  was  to  force  the  plaintiffs  to  join  tiie 
defendant  association,  and  to  that  end  they  injured  the  plaintiffs  in 
their  business,  and  molested  and  disturbed  them  in  their  efforts  to 
work  at  their  trade.  It  is  true  they  committed  no  acts  of  personal 
violence,  or  of  physical  injury  to  property,  although  they  threatened 
to  do  something  which  might  reasonably  be  expected  to  lead  to  soch 
results.  In  their  threat,  however,  there  was  plainly  that  wbicb  wu 
coercive  in  its  effect  upon  the  will.  It  is  not  necessary  that  the 
liberty  of  the  body  should  be  restrained.  Kestraint  of  the  mind,  pro- 
vided it  would  be  suoh  as  would  be  likely  to  force  a  man  against  bis 
will  to  grant  the  thing  demanded,  and  actually  has  that  effect,  is  suffi- 
cient in  cases  like  this.  As  stated  by  Lord  Bramwell  in  Regiiia  v. 
Druitt,  10  Cox  C.  C.  692,  600,  «  No  right  of  property,  or  capital,  .  .  . 
was  so  sacred,  or  so  carefully  guarded  by  the  lav  of  this  land,  as  that 
of  personal  liberty.  .  .  .  That  liberty  was  not  liberty  of  the  body  only. 
It  was  also  a  liberty  of  the  mind  and  will ;  and  the  liberty  of  a  man's 
mind  and  will,  to  say  how  he  should  bestow  himself  and  his  means, 
his  talents,  and  his  industry,  was  as  much  a  subject  of  the  law's  pro- 
tection as  was  that  of  his  body." 

It  was  not  the  intention  of  the  defendants  to  give  fairly  to  the  em- 
ployer the  option  to  employ  them  or  the  plaintiffs,  bnt  to  compel  the 
latt«r  {gainst  their  will  to  join  the  association,  and  to  that  end  to  mo- 
lest and  interfere  with  them  in  their  efforts  to  procure  work  by  acts 
and  threats  well  calculated  by  their  coercive  and  intimidating  tiatiire 
to  overcome  the  will. 

The  defendants  might  make  such  lawfnl  rules  as  they  please  ftv 
the  regulation  of  their  own  conduct,  bnt  they  had  no  r^ht  to  force 
other  persons  to  join  them. 

The  necessity  that  the  plaintiffs  should  join  this  association  is  not 
so  great,  nor  is  its  relation  to  the  rights  of  the  defendants,  as  com- 
pared with  the  right  of  the  plaintiffs  to  be  free  from  molestation,  such 
as  to  bring  the  acts  of  the  defendants  under  the  shelter  of  the  priiH 
eiples  of  trade  competition.  Such  acts  are  without  justification,  and 
therefore  are  malicious  and  unlawful,  and  the  conspiracy  thns  to  force 
the  plaintiffs  was  unlawful.  Such  conduct  is  intolerable,  and  incon- 
sistent with  the  spirit  of  our  laws. 

The  langu^e  used  by  this  court  in  Carem  v.  Sutherford,  106  llbas. 
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1, 15,  may  be  repeated  here  with  emphiuis,  ^s  applicable  to  this  case : 
"The  acts  alleged  and  proved  in  this  oase  are  peculiarly  ofEenslve  to 
the  free  piinoiples  which  prevail  in  this  oonntry ;  and  if  such  prac- 
tices oonld  enjoy  impunity,  they  would  tend  to  establish  a  tyranny  of 
irresponsible  persons  over  labor  and  mechanical  business  which  would 
be  extremely  injurious  to  both."  See,  in  addition  to  the  authorities 
above  cited,  Commonwealth  v.  Stmt,  i  Met.  Ill ;  Sherry  t.  Perkins, 
147  Mass.  212,  214 ;  Yegelahn  t.  Qwttner,  167  Mass.  92,  97 ;  St.  1894. 
c  608,  S  2 ;  >  StaU  t.  Donaldaon,  3  Yroom,  151 ;  StaU  y.  Stewart,  59 
Vt  273;  State  v.  Gliddm,  65  Conn.  46;  State  v.  Dyer,  67  Vt  690; 
Lucke  v.  Clothing  Cutteri  &  Trimmer^  AsMemhly,  77  Md.  396. 

As  the  plaintiffs  have  been  injured  by  these  acts,  and  there  ig 
reason  to  believe  that  the  defendants  contemplate  further  prooeedings 
of  the  same  kind  which  will  be  likely  still  more  to  injure  the  plaio- 
ti&,  a  bill  in  equity  lies  to  enjoin  the  defendants.  Vegelakn,  v.  Qunt- 
ner,  uM  supra. 

Some  phaaes  of  the  labor  question  have  recently  been  disonssed 
in  the  very  elaborately  considered  case  of  AUon  v.  flood,  ubi  supra. 
Whether  or  not  the  decision  made  therein  is  inconsistent  with  the 
propositions  upon  which  we  base  onr  decision  in  this  case,  we  are  not 
disposed,  in  view  of  the  circnmstances  under  which  tbat  decision  was 
made,  to  follow  it.  We  prefer  the  view  expressed  by  the  dissenting 
judges,  which  view,  it  may  be  remarked,  was  eDtertaiued  not  only  by 
three  of  the  nine  lords  who  sat  in  the  ease,  but  also  by  the  great  ma- 
jority of  the  common  law  judges  who  had  oooasiOD  officially  to  express 
an  opinion. 

There  must  be,  therefore,  a  decree  for  the  plaintiffs.  We  think, 
however,  that  the  clause,  "  or  by  causing  or  attempting  to  cause,  any 
person  to  discriminate  against  any  employer  of  members  of  plaintiffe' 
said  association  (because  he  is  such  employer)  in  giving  or  allowing 
the  performtmce  of  contracts  to  or  by  such  employer,"  is  too  broad 
and  indefinite,  inasmuch  as  it  might  seem  to  include  mere  lawful  per- 
suasion and  other  similar  and  peaceful  acts ;  and  for  that  reason,  and 
also  because  so  far  as  respects  unlawful  acts  it  seems  to  cover  only 
such  acts  as  are  prohibited  by  other  parts  of  the  decree,  we  think  it 
should  be  omitted. 

Inasmuch  as  the  association  of  the  defendants  is  not  a  corporation, 
an  injunction  cannot  be  issued  gainst  it  as  such,  but  only  gainst  its 
members,  their  agents  and  servants. 

As  thus  modified,  in  the  opinion  of  the  majority  of  the  court,  the 
decree  should  stand.  Deene  aeoordingly. 

HoLKBs,  G.  J.  When  a  question  has  been  decided  by  the  court,  I 
think  it  proper,  as  a  general  rule,  that  a  dissenting  judge,  however 

>  Tbii  wotioD  li  u  toUnm:  "No  perMU  tball,  bj  intlinidatinn  or  force,  proTont  et  Mtk 
to  pnvcnt  m  panoo  from  oDterlng  into  oi  continoiDg  in  tbe  eoploTHMiit  o(  toy  penon  at 
corparuion." 
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BtFong  liis  oonTiotions  may  be,  should  thereafter  accept  the  law  frois 
the  majority  and  leave  the  remedy  to  the  Legialatare,  if  that  body 
sees  fit  to  interfere.  If  the  decdaion  in  the  preseut  case  simply  had 
relied  apon  Vegetahn  v.  Quntner,  167  Haas.  92, 1  should  have  hesi- 
tated to  say  asythiDg,  although  I  might  hare  stated  that  my  personal 
opinion  bad  not  been  weakened  by  the  substantial  agreemCDt  with  my 
views  to  be  found  in  the  judgments  of  the  majority  of  the  Honse  of 
Lords  in  Allen  t.  Flood,  [18983  -^  ^*  ^*  ^^^  much  to  my  satisfaction, 
if  I  may  say  ao,  the  court  has  seen  fit  to  adopt  the  mode  of  approach- 
ing the  question  which  I  believe  to  be  the  correct  one,  snd  to  opes  an 
issue  which  otherwise  I  might  hare  thought  dosed.  The  difference 
between  my  brethren  and  me  now  seems  to  be  a  difference  of  d^ree, 
and  the  line  of  reasoning  followed  makes  it  proper  for  me  to  ex|dain 
where  the  difference  lies. 

I  agree  that  the  oonduot  of  the  defendants  is  actionable  unless  jus- 
tified. May  Y.  Wood,  172  Mass.  11, 14,  and  cases  cited.  I  agree  that 
the  presence  or  absence  of  justification  may  depend  upon  the  object 
of  ^eir  conduct,  that  is,  apon  the  motive  with  which  they  acted. 
regelahn  r.  Chintaer,  167  Mass.  92, 106, 106.  I  agree,  for  iuatano^ 
that  if  a  boycott  or  a  strike  is  intended  to  override  the  jurisdiction  of 
the  courts  by  the  action  of  a  private  association,  it  may  be  illegal. 
Wetton  V.  SamieocU,  17d  Uass.  454.  On  the  other  hand,  I  infer  that 
a  majority  of  my  brethren  would  admit  that  a  boycott  or  strike  in- 
tended to  raise  wages  directly  might  be  lawful,  if  it  did  not  embrace 
in  its  scheme  or  intent  violence,  breaoh  of  contract,  or  other  oondoet 
unlawful  on  grounds  independent  of  the  mere  foct  that  tha  action 
of  the  defendants  was  combined.  A  sensiUe  workingman  would  not 
contend  that  the  conrts  should  sanction  a  combination  for  the  purpose 
of  inflicting  or  threatening  violence  or  the  infraction  of  admitted 
rights.  To  come  directly  to  the  point,  the  issue  is  narrowed  to  Hit 
question  whether,  assuming  that  some  purposes  would  be  a  justifies 
tion,  the  purpose  in  this  oase  of  the  threatened  boycotts  and  strikes 
was  such  as  to  justify  the  threats.  That  purpose  was  not  directly 
eonoemed  with  wages.  It  was  one  degree  more  remote.  The  imm& 
diate  object  and  motive  was  to  strengthen  the  defendants'  society  aa  a 
preliminary  and  means  to  enable  it  to  make  a  better  fight  on  qnw- 
tions  of  wages  or  other  matters  of  clashing  interests.  I  dilEer  from 
my  brethren  in  thinking  that  the  threats  were  as  lawful  for  this  pie- 
liminary  purpose  as  for  the  final  one  to  whioh  atrengthenii^  the  union 
was  a  means.  I  think  that  unity  of  o^anization  is  necessary  to  make 
the  contest  of  labor  effectual,  and  that  societies  of  laborers  lawfully 
may  employ  in  their  preparation  the  means  which  they  might  use  in 
the  final  contest. 

Although  this  is  not  the  place  for  extended  economic  discuasioo, 
and  although  the  law  may  not  always  reach  ultimate  economic  concep> 
tiona,  I  think  it  well  to  add  that  I  cherish  no  illusions  as  to  the  mean- 
ing and  elEect  of  strikes.   While  I  think  the  strike  a  lawful  inatnunent 


.y  Google 


SECT,  n.]  FLINT  BT  ALS.  V.  WOODB  IT  ALB.  823 

in  the  nniverssl  stra^le  of  life,  I  think,  it  pure  phantasy  to  snppose 
th».t  there  ia  a  body  of  capital  of  which  labor  as  a  whole  secnres  a 
larger  share  by  that  meana.  The  annnal  prodact,  subject  to  an  in- 
finitesimal dedaetion  for  the  luxuries  of  the  few,  is  directed  to  con- 
sumption by  the  multitiide,  and  is  consumed  Ity  the  multitude  always. 
Oi^^ization  and  strikes  may  get  a  la;^r  share  for  the  members  of  an 
organization,  but,  if  they  do,  they  get  it  at  the  expense  of  the  less  orgau- 
ized  and  less  powerful  portion  of  the  laboring  mass.  They  do  not 
create  something  out  of  nothing.  It  is  only  by  diTcsting  our  minds  of 
qaestions  of  ownership  and  other  machinery  of  distributioQ,  and  by 
looking  solely  at  the  question  of  consumption, — asking  ourselves  what 
is  the  annual  product,  who  consumes  it,  and'  what  changes  would  or 
eonld  we  make,  —  that  we  oan  keep  in  tlia  world  of  realities.  But, 
subjdot  to  the  qusJificationB  which  I  have  expressed,  I  think  it  law- 
ful for  a  body  of  workmen  to  try  by  combination  to  get  more  than 
they  now  are  getting;  although  tiiey  do  it  at  the  expense  of  their 
fellows,  and  to  that  end  to  streng^n  their  onion  by  the  boycott  and 
the  sti^e. 
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MABTELL  v.   WHITE  xr  al. 
Hircli  i,  1901.    A^HM  Ctwrt  of  MauaelHutm. 

ToBT  for  alleged  conspiney  to  iojure  pl&intifi'H  business.  In  the 
Superior  Court,  Bishop,  J.,  ordered  a  veTdiot  for  defendanls,  and 
plaintiff  excepted 

Ckas.  W.  Bartlett  and  Elbridge  £.  Andenon  for  plaintiff. 

Jtu.  E.  Cotter  and  Jot.  W.  McAnamey  for  defendants. 

Hahhomd,  J.  The  evidence  warranted  the  finding  of  the  follow- 
ing  facts,  many  of  which  were  not  in  dispute.  The  plaintiff  was  en- 
gaged in  a  profitable  business  in  quarrying  granite  and  selling  the 
same  to  granite  workers  in  Qoincy  and  vicinity.  About  Janoaiy, 
1899,  his  customers  left  him,  and  his  business  was  rained  thiough  the 
action  of  the  defendants  and  their  associates. 

The  defendants  were  all  members  of  a  voluntary  association  known 
as  the  Oranite  Manufacturers'  Association  of  Qoincy,  Mass.,  and 
some  of  them  were  on  the  executive  committee.  The  association  was 
composed  of  "  such  individuals,  firms,  or  corpor&tious  as  are,  or  are 
about  to  become  manufacturers,  quarriers,  or  polishers  of  granite." 
There  was  no  constitution,  and,  while  there  were  by-lawa,  still,  except 
as  hereinafter  stated,  there  was  in  them  no  statement  of  the  objects 
for  which  the  association  was  formed.  The  l^-laws  provided  among 
other  thii^  for  the  admission,  sospension  and  expulsion  of  members, 
the  election  of  offioers,  including  an  executive  committee,  and  defined 
the  respective  powers  and  duties  of  the  offioers.  One  of  the  by-laws 
read  as  follows :  "  For  the  purpose  of  defraying  in  part  tjie  expense  of 
the  maintenance  of  this  organization,  any  member  thereof  having 
business  transactions  with  any  party  or  concern  in  Qnincy  or  its 
vicinity,  not  memtwrs  hereof,  and  in  any  way  relating  to  the  catting, 
quarrying,  polishing,  buying  or  selling  of  granite  (hand  polishers  ex- 
cepted), shall  for  each  of  said  transactions  contribute  at  least  $1  and 
not  more  than  V600.  The  amount  to  be  fixed  by  the  association 
npOQ  its  determining  the  amount  and  nature  of  said  transaction." 

Acting  under  the  by-laws,  the  association  investigated  charges 
which  were  made  against  several  of  its  members  that  they  bad  pur- 
chased granite  from  a  party  «  not  a  member  "  of  the  association.  The 
chafes  were  proved,  and  under  the  section  above  quoted  it  was  voted 
that  the  offending  parties  "  should  respectively  contribute  to  the  funds 
of  the  association  "  the  sums  named  in  the  votes.  These  sums  ranged 
from  $10  to  $100.  Only  the  contribution  of  flOO  has  been  paid,  but 
it  is  a  fair  inference  that  the  proceedings  to  collect  the  others  have 
been  delayed  only  by  reason  of  this  suit.  The  party  "  not  a  member  " 
was  the  present  plaintiff,  and  the  members  of  the  association  knew  it 
Most  of  the  customers  of  the  plaintiff  were  members  of  the  associa- 
tion, and  after  these  proceedings  they  declined  to  deal  with  bim. 
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ThJB  actioB  on  their  part  was  due  to  the  conise  of  the  asaociatioa  in 
compelling  them  to  contribute  as  abore  stated,  and  to  tjheir  fear  that 
a  similar  vote  for  contribution  would  be  passed  should  they  continue 
to  trade  with  the  plaintiff. 

The  jury  might  properly  have  found  also  that  the  euphemigtic  ex- 
pression  "shall  contribute  to  the  funds  of  the  association  "  contained 
an  idea  which  could  be  more  tersely  aud  accurately  expressed  by  the 
phrase  "shall  pay  a  fine,"  or,  in  o^er  words,  that  the  plain  intent  of 
the  section  was  to  provide  for  the  impoeition  upon  those  who  came 
within  its  provisions  of  a  penalty  in  the  nature  of  a  substantial  fine. 
The  bill  of  exceptions  recites  that  "  there  was  no  evidence  of  threats 
or  intimidation  practiced  upon  the  plaintiff  himself,  and  the  acts 
complained  of  were  confined  to  the  action  of  the  society  upon  its  own 
membeTs."  We  understand  this  statement  to  mean  simply  that  the 
acts  of  the  association  concerned  only  such  of  the  plaintiff's  custom- 
ers as  were  members,  and  that  no  pressure  was  brought  to  bear  upon 
the  plaintiff  except  such  aa  fairly  resulted  from  action  upon  his  cus- 
tomers. While  it  is  true  that  the  by-law  was  not  directed  expressly 
against  the  plaintiff  by  name,  still  he  belonged  to  the  class  whose 
business  it  was  intended  to  affect,  and  the  proceedings  actually  taken 
were  based  upon  transactions  with  him  alone,  and  in  that  way  were 
directed  against  his  business  alone.  It  was  the  intention  of  the  de- 
fendants b)  withdraw  his  customers  from  him,  if  possible,  by  the  im- 
position of  fines  upon  them,  with  the  knowledge  that  the  result  would 
be  a  great  loss  to  the  plaintiff.  The  defendants  must  be  presumed 
to  have  intended  the  natural  result  of  their  acts. 

Her^  then,  is  a  clear  and  deliberate  interference  with  the  business 
of  a  person  with  the  intention  of  oausiug  damage  to  him  and  ending 
in  that  result.  The  defendants  combined  and  conspired  together  to 
ruin  the  plaintiff  in  his  business,  and  they  accomplished  their  pur- 
pose. In  all  this  have  they  kept  within  lawful  bounds  7  It  is  ele- 
mental that  the  unlawfulness  of  a  conspiracy  may  be  found  either  in 
the  end  sought  or  the  means  to  be  used.  If  either  is  unlawful  within 
the  meaning  of  the  term  as  applied  to  the  subject,  then  the  oonspir- 
aoy  is  unlawful.  It  becomes  necessary,  therefore,  to  examine  into  the 
nature  of  the  conspiracy  in  this  case,  both  as  to  the  object  sought  and 
the  means  used. 

The  case  presents  one  phase  of  a  general  subject  which  gravely  con- 
cerns the  interests  of  the  business  world  and  indeed  those  of  all 
oi^anized  society,  and  which  in  recent  years  has  demanded  and  re- 
ceived great  consideration  in  the  courts  and  elsewhere.  Much  remains 
to  be  done  to  clear  the  atmosphere,  but  some  things  at  least  appear  to 
have  been  settled,  and  certainly  at  this  stage  of  the  judicial  inquiry 
it  cannot  be  necessary  to  enter  upon  a  course  of  reasoning  or  to  cite 
authorities  in  support  of  the  proposition  that  while  a  person  must 
submit  to  competition  he  has  the  tight  to  be  protected  from  malicious 
inteiferenee  with  his  bugiueaa.    The  role  ia  well  stated  in  Walker  v. 
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Cronin,  107  Haes.  SB5,  864,  in  the  folloiriiig  langna^ :  *•  Every  one 
'has  a  ngbX  to  enjoy  tiie  fruits  and  adrantages  of  his  own  enterprise, 
indnstry,  skill  and  credit  He  has  no  right  to  be  protected  against 
competition ;  but  he  has  a  right  to  be  free  from  malicions  and  iranton 
interference,  disturbance  or  annoyance.  If  disturbance  or  loss  come 
as  a  result  of  competition,  or  the  exercise  of  like  r^hts  by  others,  it 
is  damnum  absque  iryuria,  unless  some  superior  right  t^  contract  or 
otherwise  is  interfered  with.  But  if  it  come  from  die  merely  mui- 
ton  or  malicions  acts  of  others,  without  the  justification  of  competir 
tion  or  the  service  of  any  interest  or  lawful  purpose,  it  then  stands 
npon  a  different  footing." 

In  a  oase  like  this,  where  the  injury  is  intentionally  inflicted,  the 
crucial  question  is  whether  there  is  justifiable  cause  for  the  act.  If 
the  injury  be  inflicted  without  just  cause  or  excuse,  tiien  it  is  actitm- 
able.  Bowen,  L.  J.,  in  Mogvl  ^eamship  Co.  v.  MeOregor,  23  Q.  B.  D. 
698,  613;  Plant  t.  Woodt,  176  Mass.  492.  The  justification  most  be 
as  broad  as  the  act  and  must  cover  not  only  the  motive  and  t^e  par- 
pose,  or  in  other  words  the  object  sought,  but  also  the  means  used. 

The  defendants  contend  that  both  as  to  object  and  means  they  are 
justified  by  the  law  applicable  to  business  competition.  In  consider- 
ing th^  defence  it  is  to  be  remembered,  as  was  said  by  Bowen,  Ii.  J^ 
in  Mogul  StMituMp  Co.  v.  MeOregor,  L.  R.  23  Q.  B.  D.  698,  611.  that 
there  is  presented  "an  apparent  conflict  or  antinomy  b(*«reeii  two 
rights  that  are  equally  regarded  by  the  law  —  the  right  of  the  plain- 
tiff to  be  protected  in  the  legitimate  exercise  of  his  trade  and  the 
right  of  the  defendants  to  cany  on  their  business  ss  seems  best  to 
them,  provided  they  commit  no  wrong  to  ottiers."  Here,  as  in  most 
oases  where  there  is  a  oonfliot  between  two  important  prineiples, 
either  of  which  is  sound  and  to  be  sustained  within  proper  boonds, 
bat  each  of  which  must  finally  yield  to  some  extent  to  ^e  ot^er,  it 
frequently  is  not  possible  by  a  general  formula  to  mark  out  the  drvid- 
fng  line  with  reference  to  every  conceivable  case,  and  it  is  not  wise  to 
attempt  it  The  best  and  only  praoticable  course  is  to  oonsider  the 
cases  as  they  arise,  and,  bearing  in  mind  the  grounds  upon  which  the 
BOUnduesB  of  each  principle  is  supposed  to  rest,  by  a  process  of  elimi* 
nation  and  comparison  to  establish  points  through  which  at  least  tiie 
line  must  run  and  beyond  which  the  party  chained  with  trespass  shall 
not  be  allowed  to  go. 

While  the  purpose  to  injure  the  plaintiff  appears  clearly  enongli, 
the  ol^ect  or  motive  is  left  somewhat  obscure  npon  the  evidence.  The 
association  had  no  written  constitution,  and  the  by-laws  do  not  ex- 
pressly set  forth  its  objects.  It  is  true  that  from  the  by-laws  it 
appears  that  none  but  persons  engaged  in  the  granite  bnsiuess  can  be 
members,  and  that  a  member  transacting  any  business  of  this  kind 
with  a  person  not  a  member  is  liable  to  a  fine ;  from  which  it  may  be 
inferred  that  it  is  the  idea  of  the  members  that  for  the  protection  of 
tiieir  buainess  it  wonld  be  «^  to  eonflne  it  to  transactions  i 
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themaelveB,  uid  that  one  at  least  of  the  ol^ects  of  the  association  is 
to  advance  the  interests  of  the  members  in  that  way.  The  oral  testi- 
mony tends  to  show  that  one  object  of  the  association  is  to  see  that 
agreements  made  betveen  its  members  and  their  employees  and  be- 
tween this  association  and  similar  associations  in  the  same  line  of 
business  be  kept  and  "lired  np  to."  Whether  this  failure  to  set  out 
fully  in  writing  the  objects  is  due  to  any  reluctance  to  hare  them 
clearly  appear  or  to  some  other  cause,  is  of  course  not  material  to 
this  case.  The  result,  howerer,  is  that  its  objects  do  not  so  clearly 
appear  as  mi^t  be  desired ;  but  in  view  of  the  oonolnsion  to  which 
we  have  come  aa  to  the  means  used,  it  is  not  necessary  to  inquire 
more  closely  as  to  the  objects.  It  may  be  assumed  that  one  of  the 
objects  was  to  enable  the  members  to  compete  more  snccessfnlly  with 
others  in  the  same  businesB,  and  that  the  acts  of  which  the  plaintiff 
complains  were  done  for  the  nltimftte  protection  and  advancement  of 
their  own  business  interests,  with  no  intention  or  desire  to  injure  the 
plaintiff  except  so  far  as  such  injury  was  the  necessary  result  of 
measures  taken  for  their  own  interests.  If  that  was  true,  then  so  far 
as  respects  the  end  sought  the  oonspirat^  does  not  seem  to  have  been 
illegal 

The  next  question  is  whether  there  is  anything  unlawful  or  wrong- 
ful in  the  means  used  as  applied  to  the  acts  in  qnestiou.  Xothing 
need  be  said  in  support  of  the  general  right  to  compete.  To  what 
extent  oombination  may  be  allowed  in  competition  is  a  matter  about 
which  there  is  as  yet  mnch  conflict,  but  it  is  possible  that  in  a  more 
advanced  stage  of  the  discussion  the  day  may  come  when  it  will  be 
more  dearly  seen  anii  will  more  distinctly  appear  in  the  adjudioatioD 
of  the  oonrts  than  as  yet  has  been  the  case ;  that  the  propoBition  that 
what  one  man  lawfully  can  do  any  number  of  men  acting  together  hy 
combined  ^reement  lawfully  may  do,  is  to  be  received  with  newly 
disclosed  qualifications  arising  out  of  the  changed  conditions  of  civi- 
lized life  and  of  the  increased  fooility  and  power  of  organized  oom- 
bination, and  that  the  difference  between  the  power  of  individuals 
acting  each  according  to  his  own  preference  and  that  of  an  organized 
and  extensive  oombination  may  be  so  great  in  its  effect  upon  public 
and  private  interests  as  to  cesse  to  be  simply  one  of  degree  and  to 
reach  the  dignity  of  a  differenoe  in  kind.  Indeed,  in  the  language  of 
Boven,  Ij.  J.,  in  the  Mognl  SUanuhip  case,  vbi  mpra,  page  616 :  "  Of 
the  general  proposition  that  certain  kinds  of  conduct  not  criminal  in 
one  indiridnal  may  become  criminal  if  done  %  oombination  among 
several,  there  can  be  no  doubt.  The  distinction  is  based  on  sound 
reason,  for  a  comlnnation  may  make  oppressive  or  dangerous  that 
which  if  it  proceeded  only  from  a  single  person  would  be  otherwise, 
and  the  very  fact  of  the  combination  may  show  that  the  object  is 
simply  to  do  harm,  and  not  to  exercise  one's  own  just  rights."  See  also 
opinion  of  Stirling,  L.  J.,  in  Q4blan  v.  National  Amalgamated  Labor- 
tri  [TiiJm,  [1909]  2  K.  B.  60(^  621.    Speaking  generally,  however, 
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competition  in  business  is  permitted,  altliough  frequentl;  disastrous 
to  those  engaged  in  it.  It  is  always  selfish,  often  sliarp,  and  some- 
times deadly.  Conspicuous  illustrations  of  the  destructive  extent  to 
whicll  it  may  be  earned  are  to  be  found  in  the  Mogul  Steamship  case 
above  cited,  and  in  Bowen  t.  Matkeion,  14  Allen,  499.  The  fact 
therefore  that  the  plaintiff  was  vanquished  is  not  enough,  piorided 
that  the  contest  was  earned  on  witliin  the  rules  allowable  in  such 
warfare. 

It  is  a  right,  however,  which  is  to  be  exercised  with  reference  to 
the  existence  of  a  similar  right  on  the  part  of  others.  The  trader 
has  not  a  free  lance.  He  may  fight,  but  as  a  soldier,  not  as  a  guerilla. 
The  right  of  competition  rests  upon  the  doctrine  that  the  interests  of 
the  great  public  are  best  subserved  by  permitting  the  general  and 
natural  laws  of  business  to  have  their  foU  and  free  operation,  and 
that  this  end  is  beat  attained  when  the  trader  is  allowed  in  his  busi- 
ness to  make  free  use  of  these  laws.  He  may  praise  his  wares,  may 
offer  more  advantageous  terms  than  his  rival,  may  sell  at  less  than 
cost,  or,  in  the  words  of  Bowen,  L.  J.,  in  the  Mogul  SteatuMhip  case, 
uM  ntproy  may  adopt  "  the  expedient  of  sowing  one  year  a  crop  of 
apparently  unfruitful  prices  in  order  by  driving  competition  away  to 
realize  a  fuller  harvest  of  profit  in  Uie  future."  In  these  and  many 
other  obvious  ways  he  may  secure  the  customers  of  his  rival,  and 
buUd  up  his  own  business  to  the  destruction  of  that  of  others,  and  so 
long  as  he  keeps  within  the  operation  of  the  laws  of  trade  his  justifi- 
cation is  complete. 

But  from  the  very  nature  of  the  ease  it  is  manifest  that  the  right 
of  competition  furnishes  no  justification  for  an  act  done  by  the  use  of 
means  which  in  their  nature  are  in  violation  of  the  principle  upon 
which  it  rests.  The  weapons  used  by  the  trader  who  relies  upon  tliis 
right  for  justification  must  be  those  furnished  by  the  laws  of  trade, 
or  at  least  must  not  be  inconsistent  with  their  free  operation.  No 
man  can  justify  an  interference  with  another  man's  business  through 
fraud  or  misrepresentation,  nor  by  intimidation,  obstruetiou  or  moles- 
tation. In  the  case  before  us  the  members  of  the  association  were  to 
be  held  to  the  policy  of  refusing  to  trade  with  the  plaintiff  by  the 
imposition  of  heavy  fines,  or  in  other  words  they  were  coerced  by 
actual  or  threatened  injnry  to  their  property.  It  is  true  that  one 
may  leave  the  association  if  he  desires^  but  if  he  stays  in  it  he  is  sub- 
jected to  the  coercive  effect  of  a  fine  to  be  determined  and  enforced 
by  the  majority.  This  method  of  procedure  is  arbitrary  and  artifi- 
cial, and  is  based  in  no  respect  upon  the  grounds  upon  which  oompe- 
tition  in  buainees  is  permitted,  but  on  the  contrary  it  creates  a  motive 
for  business  action  inoonsistent  with  that  freedom  of  choice  ont  of 
which  springs  the  benefit  of  competition  to  .the  public,  and  has  no 
natural  or  logical  relation  to  the  grounds  upon  which  the  tight  to 
compete  is  based.  Sucli  a  method  of  influencii^  a  person  may  be 
coercive  and  illegal     Canw  t.  BvtJurfvrd,  106  Uau.  L 
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Ifor  u  the  nature  of  the  ooercion  changed  by  the  &ct  that  the  per- 
sons fined  weie  membeis  of  the  assooiation.  The  words  of  Monson, 
J.,  in  Soutwell  t.  Marr,  71  Vt.  1,  9,  are  applicable  here :  "  The  law 
cannot  be  compelled  by  any  initial  agreement  of  an  associate  member 
to  treat  him  as  one  having  no  choice  but  that  of  the  majority,  nor  as 
a  willing  participant  in  whatever  action  may  be  taken.  The  volun- 
tary acceptance  of  by-laws  providing  for  the  imposition  of  coercive 
fines  does  not  make  them  legal  and  collectible,  and  the  standing 
threat  of  their  imposition  may  properly  be  classed  with  the  ordinary 
threat  of  snits  npon  groundless  claims.  The  fact  that  the  relations 
and  processes  deemed  essential  to  a  recovery  are  brought  within  the 
membership  and  proceedings  of  an  organized  body  cannot  chaoge  the 
result.  The  law  sees  in  the  membership  of  an  association  of  this 
character  both  the  anthers  of  its  coercive  system  and  the  victim  of 
its  unlawful  pressure.  If  this  were  not  so,  men  could  deprive  their 
fellows  of  estaldished  rights,  and  evade  the  duty  of  compensation, 
simply  by  working  through  an  assooiation." 

In  view  of  the  considerations  upon  which  the  right  of  competition 
is  based,  we  are  of  opinion  that  as  against  the  plaintiff  the  defendants 
have  failed  to  show  that  the  eoeicion  or  intimidation  of  the  plaintifPs 
cnstomeis  by  means  of  a  fine  is  justified  hy  the  law  of  competition. 
The  ground  of  the  justification  is  not  broad  enough  to  cover  the  acts 
of  interference  in  their  entirety,  and  the  interference  being  iDJurious 
and  unjustifiable  is  unlawfuL 

We  do  not  mean  to  be  understood  as  saying  that  a  fine  is  of  itself 
necessarily  or  even  generally  an  illc^  implement  In  many  cases 
it  is  80  slight  as  not  to  be  coercive  in  its  nature ;  in  many  it  serves  a 
useful  purpose  to  call  the  attention  of  a  member  of  an  organization  to 
the  fact  of  the  infraction  of  some  innocent  regulation ;  and  in  many 
it  serves  as  an  extra  incentive  to  the  performance  of  some  absolute 
duty  or  the  assertion  of  some  absolute  right  But  where,  as  in  the 
case  before  us,  the  fine  is  so  lai^  as  to  amount  to  moral  intimidation 
or  coercion,  and  is  used  as  a  means  to  enforce  a  right  not  absolute  in 
its  nature  but  conditional,  and  is  iDconsistent  with  those  conditions 
npon  which  the  right  rests,  then  the  coercion  becomes  unjustifiable 
and  taints  with  illegality  the  act. 

The  defendants  strongly  rely  upon  Bowen  v.  Matheson,  14  Allen, 
490;  Mo^l  Steamthip  Co.  v.  McGregor,  [1892]  A.  C.  25;  BohnMfg.  Co. 
V.  BoUia,  54  Minu.  223;  Macauley  Bros.  v.  Tiemey,  19  fi.I.  265,  and 
CtOa  J.  Murphy,  159  Penn.  St.  420.  In  none  of  these  oases  was  there 
any  coercion  by  means  of  fines  npon  those  who  traded  with  the  plain- 
tiff. Inducements  ware  held  out,  but  they  were  such  as  are  naturally 
incident  to  competition,  for  instance,  more  advant^eoua  terms  in  the 
way  of  discounts,  increased  trade,  and  otherwise.  In  the  Minnesota 
case  there  was  among  the  rules  of  the  association  a  clause  requiring 
the  plaintiff  to  pay  10  per  cent.,  but  the  propriety  or  the  legality  of 
that  proyision  was  not  involved.    In  Bovmi  v.  Matheton,  it  is  trufi 
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that  the  by-laws  provided  for  a  fine,  bat  tlie  deolaration  did  not  cbarge 
that  aoj  ooeroion  by  means  of  a  £□«  had  been  used.  A  demuiet  to 
tbe  deolaration  waa  soBtaiood  upon  the  gtoosd  that  there  was  no  snf- 
fioient  allegation  of  an  illegal  act  The  only  allegatioD  which  need 
be  noticed  here  was  that  the  defendants  "  did  prevent  own  from  ship- 
ping with "  the  plaintiff,  and  aa  to  this  the  court  said :  "  This  might 
be  done  in  many  ways  whiidi  are  legal  and  proper,  and  as  no  illegal 
methodn  are  stated  the  allegation  is  bad."  This  comes  far  short  of 
sustaining  the  defendants,  in  their  course  of  coercion  by  means  of 
fines.  As  to  the  other  oases  oited  by  the  defendant  it  may  be  said 
that,  while  bearing  upon  the  general  subject  of  whieh  the  present 
case  presents  one  phase,  they  are  not  ineonsistent  with  the  coneln- 
sion  to  which  we  hare  come.  Among  the  authorities  bearing  upon 
the  general  subject  and  haring  some  relation  to  the  questions  inrolred 
in  this  case,  see,  in  addition  to  those  hereinbefore  cited.  Slaughter- 
Hwae  Catet,  16  WaU.  116 ;  UniUd  Statu  t.  Addytotis,  176  U.  &  211  j 
Donmut  v.  Mmnewy,  176  IlL  608 ;  InUt^Octan  Pvb.  Co.  T.  Aatomated 
Freu,  184  111.  438  I  State  v.  Stmaari,  S9  V t.  273  ;  Olive  t.  To*  Bat- 
t*»,  7  Tex.  CiT.  App.  630 ;  Barr  t.  Eum  Tradei  CovneU,  63  IT.  J.  Bq. 
101 ;  Jaokion  r.  Stattfield,  137  Ind.  692 ;  BaiUy  v.  MoMtv  Plumhen, 
lOSTenn.  99;  Brown  t.  Jaaoba  Pharmaes  Co.,  116  Oa.^9;  Mtff^ 
Stmvuh^Co.T.  McOrtgor,  16Q.B.  D.476;  s.  c  21  Q.  B. D.  644 ; 
8.  o.  23Q.B.  D.698;  s.  o.  [1892]  A.  G.  26. 

For  the  reasons  abore  stated  a  majority  of  the  court  are  of  opinioa 
that  the  oase  should  hare  been  submitted  to  the  jury. 


M  of  Wnkoi&Soiu  Co.*.  Dri». 
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BABB   V.    THE    ESSEX    TRADES    COimCIL,    THE    TTPO- 
GBAPHICAL  TnHiaS  No.  103,  OF  KEWABK  m  a«. 

ISM.    U  !ft»  Jtruj  XqMly,  lOl.l 

1  StaUnwnt  abridged.    Fartiani  of  apiniaa  omltUd.  ~  En. 

Oh  order  to  BhoT  cause  why  injuuction  ahonld  not  issue. 

Anthony  Q.  Keatbei/,  for  complainant. 

Jbteph  A.  Beeeher  and  Thomat  S.  Henry,  for  defendants. 

The  original  oomplainant  was  the  sole  proprietor  and  publisher  of 
ft  daily  morning  newspaper  called  the  "  Newark  Times." 

The  defendajits  are  eighteen  bodies,  known  as  "  labor  unions,"  em- 
bracing many  trades  in  the  city  of  Newark,  affiliated  in  a  society  or 
lepresentatlTe  body  kuown  as  "  Essex  Trades  Council." 

The  Essex  Trades  Council  is  a  voluatary  association,  composed  of 
delegates  chosen  thereto  by  each  of  the  eighteen  defendant  unions. 
Meetings  are  held  weekly.  Every  organization  represented  in  the 
council  is  required  to  make  a  monthly  report  of  union  purchases,  and 
failing  to  do  so  for  two  oonseoutive  months,  its  products  are  not  to 
be  considered  as  "  fair." 

A  circular,  issued  by  the  Council  in  1893,  addressed  to  the  public, 
states :  — 

"  The  Essex  Trades  Council  has  for  some  time  past  been  concen- 
trating the  trade  of  its  members  and  those  whom  these  could  influ- 
ence, upon  the  goods  made  and  reoommended  by  organized  fair  labor, 
and  the  stores  and  places  where  these  goods  are  sold.  The  regnlar 
system  of  purchase  reports  from  individual  consumers,  transmitted 
through  their  organization,  places  the  council  in  a  position  to  an- 
nounce that  it  is  already  taming  thousands  of  dollars  of  trade  every 
week  away  from  those  indifFerent  to  the  welfare  of  the  worker,  and 
into  the  pockets  of  labor's  proven  friends.  That  these  friends  may 
receive  greater  support  by  being  made  more  readily  known  to  organ- 
ized workingmen  and  their  many  sympathizers  among  lovers  of  jus- 
tice, tc^ther  forming  the  great  bulk  of  the  oonsuming  public,  the 
Essex  Trades  Council  will  shortly  issue  a  series  of  cards  fbr  free  dis- 
play in  all  bosiness  establishments  especially  deserving  the  patron^e 
of  organized  fair  consumers,  their  families,  associates  and  friends." 

The  plan  of  operation,  as  developed  -by  the  papers  and  exhibits 
filed  in  the  cause,  is  t^t  each  individual  member  of  the  different 
unions  is  required  at  stated  periods  to  fill  out  a  blank  slip  furnished 
for  that  purpose,  stating  the  amount  expended  by  him  in  purchase, 
the  character  of  the  articles  bought,  and  the  names  of  the  tradesmen 
with  whom  he  has  dealt  These  cards,  when  filled  in,  are  returned 
\^  the  members  to  their  own  union,  and  by  the  union  reported  to  die 
oooDoil.  A  Culnxe  by  a  union  to  so  report  fen  two  oonseoutire  moutba, 
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places  its  products  nader  the  ban  of  organized  labor  as  represented 
in  the  council.  These  reports  place  the  trades  council  in  possession 
of  data  as  to  the  amount  of  purchases  by  the  members  of  the  unions, 
and  the  tradesmen  with  whom  their  dealing  is  carried  on,  from  which 
its  officers  are  enabled  to  estimate,  with  some  degree  of  accuracy,  the 
volume  of  purchases  by  the  members  of  the  several  organizations 
within  a  stated  period  of  time. 

The  next  step  is  an  agreement  in  writing  purporting  to  be  made 
between  the  Essex  Trades  Council  and  a  tradesman,  by  which  the 
latter,  "  in  return  for  the  patronage  of  united  fair  consumers,"  pro- 
mises and  E^ees  to  buy  as  consumer,  engage  as  employer,  keep  as 
dealer,  as  exclusively  as  he  can,  such  labor  and  goods  as  may  be  an- 
nounced as  fair  by  a  particular  union  and  endorsed  by  the  council  of 
consumers  of  the  Essex  Trades  Council. 

Cards  are  then  issued  to  the  tradesmen,  under  the  seal  of  the  trades 
council,  addressed  "  to  all  fair  consumers,"  each  certifying  that  the 
person  to  whom  it  is  issued  "is  a  fair  consuming  dealer,"  and  is  en- 
titled to  their  fraternal  support  until  a  specified  date.  Coupons  are 
annexed  for  certification  by  particular  industries.  These  cards  are  of 
such  size,  color  and  appearance  that,  if  publicly  displayed  in  stores 
or  places  of  business,  they  will  attract  attention. 

There  was  issued,  under  date  of  March  31, 1894,  "  by  the  Essex 
Trades  Council  and  auxiliary  circle  bodies,"  a  small  pamphlet  of  con- 
venient size  to  be  carried  in  the  pocket,  which  is  entitlml  "  The  Fair 
List  of  Newark,  N.  J.,"  and  to  be  "  for  the  information  of  people  who 
buy  service  or  product  and  who  have  enterprise  enough  to  seek  to 
place  their  money  where  it  will  do  them  most  good."  It  contains 
names  and  addresses  of  tradesmen  and  persons  in  business,  including 
lawyers,  interspersed  with  items  of  information  and  advice. 

The  plaintiff  Barr  determined  to  employ  "plate  matter"  in  making 
up  part  of  his  daily  paper.  (This  consists  of  reading  matter  edited, 
set  up  and  stereotyped  in  Kew  York.)  All  plaintiff's  employees  were 
members  of  tiie  local  typographical  union.  This  union  had  declared 
ag^nst  the  use  of  plate  matter  in  the  city  of  Newark,  which  fact  was 
known  to  Mr.  Barr.  Through  his  foreman,  he  sought  to  have  this 
resolution  of  the  onion  relaxed  in  favor  of  his  paper,  but  on  its  refusal 
so  to  do  adhered  to  his  determination,  and,  by  letter  dated  March  13, 
1894,  informed  his  foreman  that  he  would  use  plate  matter  on 
and  after  March  17th,  saying  further,  that,  not  desiring  to  lose  any 
of  the  men  in  his  department,  the  union  scale  of  wages  would  be 
maintained,  and  that  he  would  gladly  retain  the  services  of  such  as 
might  be  willing  to  stay.  Some  of  Uie  employees  determined  to  re- 
main, others,  however,  left  in  consequence  of  his  disregard  of  the 
union's  determination,  and  the  union  withdrew  its  eodorsement  of 
the  newspaper.  The  union  thereupon,  through  its  delegates,  informed 
the  Essex  Trades  Council  of  this  fact  and  requested  its  assistance. 
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In  respotiBe,  the  ooancil  appointed  a  committee  in  reference  to  tlw 
cnatro-reiBj,  and,  on  Marcb  30, 1894,  issued  a  circular  addressed  to 
the  public,  which,  after  giving  its  yersion  of  the  dispute,  ooneludes 
with  this  appeal :  — 

"  Friends,  one  and  all,  leave  this  council-boycotting  'Newark  Times' 
aloue.  Cease  buying  it  I  Cease  handling  it  I  Cease  advertisiug  in 
it !  Keep  the  money  of  fair  men  moving  only  among  fair  men.  Boy' 
oott  the  boycotter  of  organized  fair  labor." 

This  circular  was  distributed  in  the  city  of  Newark. 

In  April,  1894,  the  trades  council  issued  a  small  four-page  sheet 
entitled  "  The  Union  Buyer.  Official  bulletin  of  united  fair  custom 
of  Newark  and  vicinity.  Issued  by  the  Essex  Trades  Council."  It 
is  impressed  at  the  beading  with  the  union  labeL  It  purports  to  be 
volume  i.,  number  1,  issued  at  Newark,  N.  J.,  April,  1894.  Its  first 
announcement  is  as  follows :  — 

"Our  Mission  —  To  support  the  supporters  and  boycott  the  bpy- 
ootteis  of  organized  fair  labor.  To  promote  the  public  welfare  by  the 
diffusion  of  common  cents,  urgii^  all  to  carry  these  in  trade  only  to 
those  who  will  return  them  to  the  people  in  the  shape  of  living  wages." 

The  whole  paper  is  devoted  to  the  controversy  between  the  anions 
and  the  "  Newark  Times,"  no  other  object  being  considered.  It  r^ 
fers  throughout  to  that  paper  either  by  reversing  the  letters  of  the 
name  "Times"  as  "  Semit,"  or  by  tnming  the  type  bottom  side  up. 
The  first  article  after  the  declaration  of  its  mission  is  a  statement 
from  Typographical  Union  No.  103,  under  the  heading  of  '"The 
Times '  Trouble."  The  only  grievance  stated  against  the  "Times" 
grows  out  of  the  use  of  plate  matter,  and  ends  with  "  workingmea 
and  advertisers,  remember  that  plate  matter  means  fort^-fiva  oente  a 
day,  and  understand  why  the  '  Newark  Times '  is  an  unfair  office." 
Then  follow  fi^re  columns  of  "Notes  and  Comments."  These  are 
all  directed  to  the  controversy,  and  are  in  vigorous  and  denunciatory 
language,  and  conclude  as  follows :  — 

<*  In  conclusion,  the  council  desires  to  state  that  the  issue  between 
it  and  the  '  Semit '  is  now  wide  open.  It  is  a  fight  between  the 
'  Semit '  and  its  supporters  and  the  oouicil  and  its  supporters.  We 
give  the  great  public  absolute  freedom  in  the  choice  of  its  side,  but 
not  a  single  cent  of  oar  money  will  be  knowingly  let  pass  to  any  one 
trho  buys  the  'Semit,' keeps  the  'Semite' advertises  in  the  'Semit,'  oria 
«ny  other  way  leads  us  to  believe  that  a  portion  of  our  honestly*earned 
mouey  may  find  its  way  into  the  pockete  to  furnish  support  to  the 
nn&ir  management  of  the  ■  Semit '  or  any  of  those  who  have  so  foully 
betrayed  the  cause  of  organized  fair  labor." 

At  the  foot  of  this  document  is  placed,  in  large  type,  the  request^ 
"When  tiirongh  reading,  please  pass  to  your  neighbcv." 

This  paper  was  circulated  in  Newark.  There  were  other  publica- 
tions, but  the  defendants  deny  any  responsibility  for  them,  and  there 
ia  no  evidence  to  connect  them  with  their  issue  ot  oizcnlation. 
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Varioos  labor  ODums  represeated  in  the  trades  ooimcil  then  passed 
a  prepared  set  of  rasolutions,  which  were  printed  and  distributed  in 
Newark.  One  of  these  requested  all  enterprising  business  hooses  to 
abstain  from  advertising  in  the  "  Times  "  until  the  trouble  had  been  ad- 
justed, stating  that  hundreds  of  their  friends  had  refused  to  baj  and 
read  the  "  Times,"  and  that  its  circulation  bad  become  considerably 
reduced  because  of  its  allied  unfair  stand.  Another  asked  such 
advertisers  as  had  made  contracts  with  the  "Times"  for  definite 
periods,  to  consider  whether  it  would  not  be  far  more  advantageous 
for  tiiem  in  the  end  to  take  out  their  advertisements,  leave  theix  sjaoe 
entirely  blank  and  pay  the  few  cents  their  contracts  called  for,  than  to 
jeopardize  thousands  of  doUars  of  trade  tjiat  fair  labor  would  be  "  com- 
pelled to  withhold  so  loi^  as  such  advertisements  appeared,  and  for  an 
indefinite  period  thereafter,"  adding  that  "  those  who  now  oontinoe 
to  advertise  in  the  'Times'  merely  succeed  in  waving  themselves 
oonspicuouB  as  persons  to  carefully  and  studiously  keep  away  from." 

These  resolutions  found  their  way  into  the  hands  of  the  advertisera 
in  the  "  Times." 

The  various  trades  unions,  afiBliated  in  the  council,  represent,  as  is 
olairaed  by  &em,  a  purchasing  power  amounting  to  over  $400,000  in 
each  and  every  week.  Owing  to  the  issue  and  distributirai  of  the 
aforesaid  oircular  and  resolutions,  the  individual  members  of  the 
union,  and  their  friends  and  sympathizers,  withheld  their  patronage 
from  the  "  Newark  Times."  Theeiroulationof  the  p^iet  waa  thereby 
considerably  reduced. 

The  issue  and  distribution  of  said  circular  and  resolutions  caused 
certain  peivons,  who  had  thereto£ore  advertieed  in  the  "  Times,"  to 
fmnnn  advertising  in  that  pUKv. 

Gkebt,  y.  G. 

[Aiter  stating  the  testimony  of  Hr.  Beokmeyer,  seoretaiy  of  Uu 
Essex  Trades  Council,  as  to  the  signification  of  the  word  "  boyoot^" 
as  used  in  the  oiieular  and  publications.] 

From  which  it  is  to  be  gatiieied  t±at  the  use  of  the  word  "  boyoott " 
in  the  publioations,  as  i^tplied  to  the  "  Times,"  would  be  regarded  by 
the  members  of  the  various  uni<ms  to  mean  only  that  they  should  r^ 
frain  from  trading  or  dealing  with  ti>e  complainant,  and  wiUt  those 
who  oppose  the  o^aniaatioas  in  their  actions  and  ^ings  with  refo^ 
ence  to  the  ootnplainant. 

I  do  not  see  that  this  changes  the  chaiaeter  of  the  injury,  but  eves 
if  it  does,  so  far  as  the  members  of  the  organizations  are  coiraemed, 
the  difficulty  is  that  these  communications  were  addressed  to  the  pub- 
lic and  indiscriminately  circulated.  They  were  not  intended  only  for 
members  of  the  order  by  whom  a  technical  edification  would  be 
given  to  the  word  "  boycott,"  but  to  the  general  puhlio  who  would 
read  them  and  give  the  word  its  aooepted  meaning. 
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[Aiter  quoting  TwiOos  de&utions  of '"b^oott"]  Mr.  Jostioe  lalt, 
in  Toledo  Co,  v.  Penn.  Co.  54  Fed.  B«ik  746,  says :  "  M  usoally  on* 
tentood  a  bc^oott  is  s  oombiiuttioii  <tf  mwiy  to  oause  a  loss  to  one 
pnsoB  by  ooeroiiig  oUien  against  their  irill,  to  withdraw  from  hint 
their  beneficial  bosiness  intCToonrw^  tbroagh  threats  that,  tinlew 
tlioee  others  do  bo,  the  maoy  will  cause  aimilar  loss  to  them." 

Bat  the  defendants  insist,  and  counsel  Tigoroosly  orge,  that  thia 
partioolar  boycott  is  not  open  to  snch  adverse  criticism,  beoaose 
**  there  was  no  riolenoe,  intimidation,  coenrion  or  threats  used,  and 
that  everything  was  done  in  a  peaoeful  and  orderly  manner."  How 
far  is  this  claim  borne  out  by  the  facts  ?  It  is  tme,  there  was  no 
pablio  distorbaace,  no  physical  injury,  no  direct  threats  of  pwsonal 
Tidenoe  or  of  actual  attack  on  or  destruction  of  tangible  property 
as  a  means  of  intimidation  or  coercion.  Force  and  violence,  how- 
trer,  while  they  may  enter  largely  into  the  question  in  a  criminal 
prosecution,  are  not  neoeseary  factors  in  the  right  to  a  civil  remedy. 
Bat  even  in  criminal  law,  I  do  not  understand  that  intimidation,  even 
when  a  statutory  ingredient  of  crime,  necessarily  prcsuppoees  per- 
sonal injury  or  the  fear  thereof.  The  clear  weight  of  antbority  ui^ 
doubtedly  is  that  a  man  may  be  intimidated  into  doing,  or  refr^ning 
from  doing,  by  fear  of  loss  of  bosiness,  property  or  repatation,  aa 
well  as  by  dread  of  loss  of  life,  or  injury  to  healUi  or  limb ;  and  the 
extent  of  this  fear  need  not  be  abject,  but  only  such  as  to  overofmie 
his  judgment,  or  induce  him  not  to  do,  or  to  di^  that  which  other- 
wise he  would  have  done  or  have  left  undone. 

There  can  be  no  reasonable  dispute  that  the  whole  proceeding  or 
boycott  in  this  oontroversy  is  to  force  Ur.  Barr,  by  fear  of  loss  of 
baaineM,  to  conduct  that  business,  not  according  to  his  own  judg- 
ment but  in  aooordanoe  witii  the  determination  of  the  typographical 
onuHi,  and,  so  far  as  he  is  concerned,  it  is  an  attempt  to  intimidata 
and  ooaroe. 

Next  as  to  the  members  of  the  various  labor  unions.  Aooording  to 
Ut.  Beckmeyer,  all  the  organizations  represented  in  the  trades  coun- 
cil and  the  individual  members  thereof,  in  strict  conformity  with  the 
purpose  and  object  for  which  the  said  oonncil  was  oiganized,  withheld 
tiwir  patronage  from  the  aald  newspaper  on  tiie  mere  announcement 
by  the  ^pographioal  union  to  the  trades  council  that  that  union  had 
withdrawn  its  endorsement  from  the  "Times."  Why?  It  is  said 
that  it  was  only  the  exercise  by  each  perscm  of  his  right  to  spend  his 
DHMtey  88  his  own  w0  dictated.  The  fallacy  of  this  is  apparent. 
It  losee  sight  of  the  combination,  the  whole  strength  of  which  lies 
in  the  fact  that  each  individual  has  surrendered  his  own  disoretioQ 
and  will  to  the  direction  of  the  aociedited  representative  of  all  the 
organizations.  He  no  longer  uses  bis  own  judgment,  bn^  \ij  entering 
into  the  combination,  agrees  to  be  bound  by  its  decree.  Aa  is  said  in 
Tmi^UbM  V.  Susaell,  mpra,  "  those  men  had  bound  themselves  to 
obey,  and  th^  knew  they  had  dtme  so^  and  that  it  they  did  not  ob^ 
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tbej  Toold  be  fined,  or  expelled  from  the  aaion  to  vhiah  they  be- 
longed." It  ia  common  knowledge,  if  indeed  it  does  not  amply  so 
appeal  by  the  papers  in  this  caae,  that  a  member  of  a  labor  organizft- 
ticm  who  does  not  submit  to  the  edict  of  his  union  asserts  his  inde> 
pendenoe  of  judgment  and  action  at  the  risk,  if  not  the  abaolnte  sacri- 
fice, of  all  BABOoiation  with  his  fellow-members.  They  will  not  eat, 
drink,  live  or  work  in  his  company.  Branded  by  the  peculiarly 
offensive  epithets  adot)ted,  he  must  exist  ostracized,  socially  and 
industrially,  so  far  as  his  former  aasociates  are  ctKicemed.  Freedom 
of  will  under  snob  oiroumstanoes  cannot  be  expected. 

Next  as  to  the  advertising  publio.  Tradesmen  advertise  in  news- 
papers for  the  sole  purpose  of  drawing  customers  to  their  stores.  An 
authoritatiTe  anoounoement,  not  from  one,  but  tiom  many  sonrce^ 
that  the  body  of  organized  labor  in  the  ci^  or  county  representing  a 
purchasing  power  of  $400,000  a  week  woold  cease  to  deal  with  those 
whose  advertisements  appeared  in  the  newspaper,  would  have  a  much 
more  deterrent  effect  than  any  threat  of  violence.  To  say  that  this  is 
only  advice,  or  an  intimation,  to  the  advertiser  for  his  guidance  if  he 
sees  fit  to  accept  it,  is  trifling  with  the  language.  Advice,  behind 
which  lurks  the  threat  of  the  withdrawal  of  such  a  volume  of  busi- 
ness, could  have  no  other  effect  than  to  intimidate  and  coerce,  as  it 
did  in  fact  make  several  change  their  judgment,  which  bad  previ- 
ously led  them  to  advertise  in  the  paper.  The  claim  that  this  boy- 
cott was  attempted  to  be  enforced  without  intimidation  or  coercion 
will  not  bear  the  light  of  examination. 

A  legal  excuse  for  the  action  of  the  defendants  is  next  sought  in  the 
olaim  that  the  Essex  Trades  Council  is  a  business  institution,  and  that 
what  it  has  done  has  been  in  prosecution  of  such  business,  seeking,  I 
sappose,  to  Imng  the  case  within  the  rule  of  Mogul  Suamthip  Co.  v. 
McGregor,  15  Q.  B.  Div.  476;  23  Q.  B.  D.  598.  That  case  proceeded 
on  the  doctrine  of  a  lawful  competition  in  business,  both  parties  be- 
ing engaged  in  carrying  on  the  same  character  of  basiness,  and  the 
acts  complained  of  having  been  adopted  for  the  advancement  of  tbe 
defendant's  own  trade,  viz.,  carrying  goods  on  a  steamship  line, 
although  thereby  damage  to  the  other  party  necessarily  ensued. 

I  see  no  similarity  in  the  basiness  of  Uiese  parties.  That  of  the 
complainant  is  tbe  publisher  of  a  newspaper.  Members  of  the  typo- 
graphical union,  and  stereotypers'  and  pressmen's  union,  are  skilled 
workmen,  whose  services  might  be  employed  in  sach  business,  but 
they  are  not  carrying  on  any  enterprise  in  competition  with  that  ot 
the  complainant.  So  far  as  the  other  unions  are  ooncemed,  the  moa^ 
if  cot  all  of  them,  have  no  connection  with  such  trade. 

Neither  does  the  claim  of  the  Essex  Trades  Council,  that  it  is  a 
bneineea  inetitntion,  stand  on  any  firmer  gronnd.  The  only  element 
of  business  which  it  is  engaged  in  would  appear  &om  the  facta  to  be 
the  famishing  to  tradesmen  of  printed  cards,  eertifyii^  that  they  are 
proper  persons  for  the  members  ot  tradee  miioDS  to  deal  with,  soitahle 
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to  be  displayed  in  oonBpioaoas  places  in  eaah  tradesmen's  places  of 
business,  Tliia  was  supplemented  by  tlie  issue,  nnder  date  of  March 
31, 1894,  of  the  small  pocket  pamphlet  entitled  "  The  Fair  List  of 
Newark,  H,  J."  oontaining  the  names  and  addresses  of  tradesmen 
and  persons  in  business  in  Newark,  with  items  of  information  and 
advice.  Why  this  is  called  a  business  does  not  appear.  It  is  not 
stated  that  any  compensation  is  either  required  or  receiyed  by  the 
trades  council  from  the  tradespeople  for  granting  or  continuing  those 
endorsements,  bnt  whether  this  is  so  or  not,  it  is  in  no  sense  a  com- 
peting business  with  the  publication  of  a  daily  newspaper,  and  there- 
fore does  not  come  within  the  principle  of  the  case  referred  to. 

The  order  to  show  cause,  as  far  as  relates  to  [eight  specified  o^ani- 
zations],  they  haTing  all  diBclaimed  any  participation  in  the  acts  com- 
plained of,  must  be  discharged,  with  costs.  The  said  order  to  show 
cause,  so  far  as  relates  to  the  other  defendants,  must  be  made  absolute, 
wiUt  costs,  and  an  iajunction  may  issue  against  them,  restraining 
them  from  distribating  or  circulating  any  circulars,  printed  resolu- 
tions, bulletins,  or  other  publications  containing  appeals  or  threats 
against  the  "Newark  Times,"  or  the  complainants,  its  publishers, 
with  the  design  and  tending  to  interfere  with  their  business  in  pub- 
lishing said  paper,  and  from  making  any  threats  or  osii^  any  intimi- 
dation to  the  dealers  or  advertisers  iu  such  newspaper  tending  to 
cause  them  to  withdraw  their  business  from  sooh  newspt^ei. 


E.  G.  FIEBCE,  Bbspondekt,  v.  THE  STABLEMEN'S  UNION 
LOCAL  NO.  8760,  bt  al.,  Appbu^asts. 

JlOrtfiaia.    B>vrmiCimri<ifCalifimtlaA 

HemsbaW,  J.  The  plaintiff  went  into  eqni^  seeking  an  injunction 
to  restrain  the  defendants  from  illegal  interference  with  its  business. 
Plaintiff  conducted  a  livery,  board  and  feed  stable  in  the  city  and 
county  of  San  Francisca  The  officers  and  representatlTes  of  defend- 
ant made  request  of  him  to  "  unionize  "  his  stable  by  discharging  his 
non-union  employees  and  employing  union  men  in  their  places.  Upon 
his  refusal,  a  strike  of  the  union  men  was  declared.  Following  the 
strike,  a  boycott  was  decreed.  A  patrol  about  plaintlS'a  place  of 
business  was  established,  and,  under  the  findings,  these  representar 
tires  of  the  defendants,  the  pickets, "  called  forth  in  loud,  threatening, 
and  menacing  tones' to  the  patrons  and  customers  of  plaintiffs  not 
to  patronize  plaintifEs  in  their  said  business ;  defendant,  the  Stable- 
men's Union,  through  its  i^ents  and  representatives,  has  stated  to 
and  threatened  patrons  and  oustomers  and  other  persons  dealing  with 
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pbdntiSs  tftat  if  said  patrona  and  CHStomers  and  other  persons  con> 
tinoed  to  patronize  and  do  boBisess  irith  plaintiffs,  said  Stablemen's 
Union  would  oanse  them  respeotirely  to  be  boyoott«d  in  their  bosi- 
nese."  Menacing  terms  and  threatenii^  language  were  made  use  ot 
hy  the  agents,  repKeentatives,  and  pieketa  of  the  nnion  toward  the 
employees  of  the  plaintiff,  anch  as :  "  Unfair  stable ;  onion  men  locked 
oat  and  non-union  men  pat  in ;  look  at  this  stable,  the  only  nnfiur 
•table  on  Market  Street ;  the  atable  that  always  was  and  always  will 
be  unfair.  This  is  a  scab  atable.  Wlien  we  catch  yoa  oataide,  we 
will  finish  yoo.  We  will  get  70a  yet  It  ia  a  scab  stable,  foil  of 
soabe.  We  will  fix  you  yet  It  is  a  matter  of  time  when  we  will  get 
yon  all  right'  Ton  will  never  get  out  of  the  stable  alive.  We  will 
break  yon  in  hall  We  will  beat  yon  to  death.  When  we  catch  yoa 
outside,  we  will  finish  you."  A  judgment  for  an  injunction  followed 
upon  these  findings,  and  that  judgment  by  its  terms  commanded  the 
defendant,  its  agents  and  employees,  to  desist  and  refrain  "  from  in  any 
wise  intei^ering  with,  or  harassing,  or  annoying,  or  obstructing  plain- 
tiffs in  the  conduct  of  the  business  of  their  stable,  known  as  the  Ne- 
vada Stables,  and  situated  at  number  13S0  Market  Street,  in  the  city 
and  county  of  San  Francisco ;  or  from  in  any  wise  molesting,  inter- 
feriug  with,  threatening,  intimidating,  or  harassing  any  employee  or 
employees  of  plaintiffs ;  or  from  intimidating,  harassing,  or  interfering 
witiianycnstomer  or  customers,  patron  or  patrons  of  plaintiffs  in  con- 
nection witii  the  business  of  plaintifEs,  either  by  boycott  or  by  threats 
of  boycott,  or  by  any  other  threats ;  or  by  any  kind  of  force,  violence, 
or  intimidation,  or  by  other  unlawful  means,  seeking  to  indnoe  any 
employee  or  employees  of  plaintiffs  to  withdraw  &om  the  service  of 
plaintiffs ;  or  by  any  kind  of  violence,  threats,  or  intimidation  induc- 
ing, or  seeking  to  induce,  any  customer  or  customers,  patron  or  patrons, 
of  plaintiffs  to  withdraw  tJieir  patronage  or  business  from  Uiem,  or  . 
from  stationing  or  placing  in  front  of  said  plaintiffs'  place  of  business 
any  picket,  or  pickets,  for  the  purpose  of  injuring,  obstractiag,  or  in 
any  wise  interfering  with,  the  business  of  plaintiffs,  or  for  the  purpose 
of  preventing  any  customer  or  cuetomera,  patron  or  patrons,  of  plain- 
tiffs from  doing  business  with  them ;  or  from  in  any  other  way  nuilest- 
ing,  intimidating,  or  coercing,  or  attempt  to  molest  or  intimidat&or 
coerce  any  customer,  patron,  or  employee  of  plaintiffs  now  or  hereafter 
dealing  with,  or  any  employee  now  or  hereafter  employed  by,  or  work- 
ing for  plaintiffs  in  their  said  bnsiness." 

This  appeal  is  from  the  judgment  The  findings  are  not  attacked. 
Certain  objections  to  the  complaint  are  presented  upon  demurrer,  and 
these  may  be  briefly  disposed  of.  The  complaint  is  sufficient  to  in- 
voke the  interposition  of  a  court  of  equity.  It  is  in  this  reapeot  simi- 
lar to  the  complaint  considered  in  Goldberg-Bowen  Go. «.  Stablemen's 
Union,  149  Cal.  429.  The  complaint  alleges  specific  acta  calling  for 
preventive  relief  uid  is  not  ocoifined  to  mere  generalities,  as  was  the 
ease  in  Davitt  v.  American  Bakers' Union,  124  CaL  99.    The  fact 
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ttiat  oertain  of  tiie  acts  charged  amoant  to  crimes  or  threatesed  oriaies, 
does  not  offer  leason  why  equity  will  refuse  to  restrain  them.  While 
sqnity  will  not  attempt  to  restrain  the  commisstoa  of  a  crime  as  snch, 
the  faot  that  an  act  threateniDg  irreparable  injury  to  property  rights 
la  of  itself  criminal,  does  not  deprive  a  cotut  of  equity  of  its  right  and 
power  to  enjoin  its  commission.  (In  re  Deba,  168  U.  S.  S64 ;  Sherry 
if.  Perkins,  144  Mass.  212 ;  V^elahn  v.  Onntner,  167  Mass.  92.)  lo 
like  manner,  while  equity  will  not  enjoin  against  a  trespass  as  snch, 
jet  when  the  acts  committed  and  threatened  are  in  the  nature  of  a 
oontdnuing  trespass,  working  irreparable  injnry,  the^  will  be  enjoined. 
(Boston  B.  B.  v.  SnlliTan,  177  Mass.  230;  Lembeck  v.  Nye,  47  Ohio, 
336.) 

Appellants'  principal  oontentiona  npon  the  appeal,  however,  are  the 
following :  Firtt,t^a.t,  as  the  controversy  between  these  parties  arises 
from  and  over  a  trade  dispnte,  the  court  is  powerless  to  grant  any 
injoDOtionnnder  the  language  of  "An  act  to  limit  the  meaning  of  the 
Word  *  conspiracy  *  and  also  the  nse  of  restraining  orders  and  ininno- 
tioDB  as  applied  to  disputes  between  employers  and  employees  in  the 
State  of  California,  approved  March  20, 1903  "  (Fen.  Code,  page  681) ; 
tteond,  that  the  boycott  is  a  legal  weapon  in  a  trade  dispute  and, 
therefore,  an  injunction  should  not  issue  to  restrain  its  use  or  threat- 
ened use;  third,  that  "picketing"  as  an  adjunct  to  the  boycott  ia 
itself  legal  and  may  not  be  forbidden. 

1.  As  to  the  first  of  these  contentions,  this  court  had  occasion  in 
Goldberg,  etc,  Co.  v.  Stablemen's  Union,  14d  Cal.  429,  to  consider  the 
statute  above  referred  to  and  relied  upon  by  appellants,  and  declared 
that  if  the  construction  there  contended  for  (and  here  contended  for) 
was  the  proper  construction,  this  provision  of  the  court  was  void.  Not 
only  would  it  be  void  as  violative  of  one's  constitutional  right  to 
acquire,  possess,  enjoy,  and  protect  property,  but  as  well  would  it  he 
obnoxious  to  the  constitution  in  creating  arbitrarily  and  without  rea- 
son  a  class  above  and  beyond  the  law  which  is  applicable  to  all  other 
individuals  and  classes.  It  would  legalize  a  combination  in  restraiut 
of  trade  or  commerce,  entered  into  by  a  trades  union,  which  would  be 
illegal  if  entered  into  by  any  other  persons  or  associations.  It  would 
exempt  trades  unions  from  the  operation  of  the  general  laws  of  the  land, 
tinder  circumstanoes  where  the  same  laws  would  operate  against  all 
other  individuals,  combinations,  or  associations.  It  is  thus  not  only 
special  legislation,  obnoxious  to  the  constitution  (Art  IT,  see.  26, 
subds.  3  and  33),  but  it  still  further  violates  the  constitution  in  at- 
tempting to  grant  privileges  and  immunities  to  oertain  citizens  or 
classes  of  citizens  which,  upon  the  same  terms,  have  not  been  granted 
to  all  citizens  (Art  I,  sec  21). 

2.  In  considering  ^e  second  proposition,  whether  or  not  a  court  of 
equity  may  enjoin  a  boycott,  the  meaning  of  the  word  is  of  primary 

Jmportasoe.  It  is  defined  in  4  Am.  &  Eng.  Enc.  of  Law,  2d  ed., 
fM^  SB,  as  f oUcrws ;  "  The  boycott  is  a  oon^liac^,  the  direct  object  of 
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whleli  is  to  oocasion  loss  to  the  party  or  parties  against  whoin  the  oon- 
spiraoy  ia  directed,  and  the  means  oommonly  used  is  the  inducing  of 
others  to  withdraw  from  such  par^  or  patties  their  patronage  and 
busineBS  intercourse  b;  threats  that,  unless  they  ao  withdraw,  the 
members  of  the  combination  will  cause,  directl;  or  indirectly,  losa  of  a 
similar  character  to  them."  Appellants  announce  their  willingness  to 
accept  this  definition,  substituting  the  word  "  confederacy  "  or  "  com- 
bination "  for  "  conspiracy ."  But  the  definition,  even  as  so  amended, 
it  will  be  noted  is  not  complete.  The  "  means  commonly  used  "  an 
specified,  but  other  means  may  be  and  frequently  are  employed.  A 
boycott  may  adopt  illegal  means  and  thus  become  a  "  conspiracy,"  a 
word  which  imports  illegali^ ;  or  a  boycott  may  employ  legal  means 
and  methods,  and  thus  be  merely  a  legitimate  combination  by  a  Dum- 
ber of  men  to  accomplish,  within  the  law,  a  legal  result.  The  crux 
of  the  question  and  the  strain  in  every  case  turns,  then,  upon  the 
means  employed.  We  think  that  today  no  court  would  question  the 
right  of  an  organized  union  of  employees,  by  concerted  action,  to  oease 
their  employment  (no  contractual  obligation  standing  in  theway),  and 
this  action  constitutes  a  "  strike  "  We  think,  moreover,  that  no  conrt 
questions  the  right  of  those  same  men  to  cease  dealing  by  concerted  ac- 
tion, either  sociidly  or  by  way  of  business,  with  their  former  employer, 
and  this  latter  ac^  in  its  essence,  constitutes  the  "primary  boycott" 
But  what  acts  organized  labor  may  do,  and  what  means  it  may  adopt  to 
accomplish  its  end,  without  violation  of  the  law,  have  presented  ques- 
tions of  much  nicety,  over  whioh  the  courts  have  stood,  and  still  stand, 
iridely  divided.  It  would  not  he  profitable  to  disonss  and  analyze 
these  widely  divergent  cases.  It  is  sufficient  to  fonhulate  briefly  the 
principles  adopted  in  this  state,  many  of  which  have  recently  found 
elaborate  expression  in  the  case  of  Parkinson  v.  Building  &  Tradet 
Connoil  of  Santa  Clara,  36  Cal  Dea  U&.  The  right  of  nnited  labor  to 
strike,  in  furtherance  of  their  trade  interests  (no  contractual  obligation 
standing  in  the  way)  is  folly  recognized.  The  reason  for  the  strike 
may  be  based  upon  the  refusal  to  comply  with  the  employees*  demand 
for  the  betterment  of  wages,  conditions,  hours  of  labor,  the  discharge 
of  one  employee,  the  engagement  of  another  —  any  one  of  the  multi- 
farious ends  which  in  good  faith  may  be  believed  to  tend  toward 
the  advancement  of  the  employees.  After  striking,  the  employees 
may  engage  in  a  boycott,  as  that  word  is  here  employed.  As  here 
employed  it  means  not  only  the  concerted  right  to  the  withdrawal  of 
social  and  business  intercourse,  but  the  right  by  all  legitimate  means  of 
fair  publication,  and  fair  oral  or  written  persuasion,  to  induce  othets 
interested  in  or  sympathetic  with  tbeir  cause,  to  withdraw  their 
social  intercourse  and  business  patronage  from  the  employer.  They 
may  go  even  further  than  this,  and  request  of  another  that  ha  with- 
draw his  patronage  from  the  employer,  and  may  nse  the  moral  intimi- 
dation and  coercion  of  threatening  a  like  boycott  gainst  him  if  he^ 
tefose  so  to  do.  This  last  proposition  neoeaBarUy  involvea  the  bringing 
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into  a  labor  dispute  between  A  and  B,  C  who  has  no  differenoe  with 
either.  It  oontemplates  that  C,  upon  the  demand  of  B,  and  onder  the 
moral  intimidation  lest  B  boycott  him,  ma;  thus  be  constrained  to 
withdraw  his  pateonage  from  A,  with  whom  he  hasno  oontrorersy. 
This  is  the  "  secondary  boycott,"  the  legality  of  which  is  Tigoroasly 
denied  by  the  English  ooorts,  the  federal  oonrts,  and  by  the  ooorts  of 
many  of  the  states  of  this  nation.  Without  presenting  the  authorir 
tieS}  which  are  mnltitadinons,  suffice  it  to  state  the  other  view  in 
langnage  of  the  President  of  iba  United  States  bat  recently  nttered : 
"A  body  of  workmen  are  dissatisfied  with  the  terms  of  their  em- 
ployment. They  seek  to  compel  their  employer  to  eome  to  their 
terms  by  striking.  They  may  legally  do  so.  The  loss  and  inooa- 
venienoe  he  suffers  he  cannot  complain  of.  But  when  they  seek  to 
compel  third  persons,  who  hare  no  quarrel  with  their  employer,  to 
withdraw  from  all  association  with  him  by  threats  that,  nidess  such 
third  persons  do  so,  the  workmen  will  inflict  similar  injury  on  sueh 
third  persons,  the  combination  is  oppressive,  involves  duress,  and 
if  injury  results,  it  is  actionable."  (President  Taft,  McGlure's  MagSr 
sine,  June,  1909,  page  204^)  Notwithstanding  the  great  d:^ity  which 
attaches  to  an  utterance  such  as  this,  which,  as  has  been  said,  is  but 
the  expression  of  numerons  courts  upon  the  subject-matter,  this  court, 
after  great  deliberation,  took  what  it  believed  to  be  the  truer  and  more 
advanced  ground  above  indicated  and  fully  set  forth  in  Parkinson  v. 
Bailding&  Trades  Council,  etc,  <wjm>.  In  this  respect  this  court  recog> 
'  nizes  no  substantial  distinction  between  the  so-called  primary  and  sec- 
ondary boycott  Each  rests  upon  the  right  of  the  union  to  withdraw 
its  patronage  from  its  employer  and  to  induce  by  fair  means  any  and  all 
other  persons  to  do  the  same,  and  in  the  ezeieise  of  those  meana,  as  the 
unions  would  hare  the  onqnestioned  right  to  withhold  their  patronage 
from  a  third  person  who  continued  to  dealwith  their  employer,  so  they 
have  the  unqaestioned  right  to  notify  such  third  person  that  tjiey  will 
withdraw  their  patronage  if  he  continues  so  to  deal.  However  opposed 
to  the  weight  of  federal  authority  the  views  of  this  court  are,  that  they 
are  not  unique  may  be  noted  by  readmg  National  Protective  Associa- 
tion V.  Camming,  170  N.  Y.S15;  Lindsay  v.  Montana  Federation  of 
Labor,  (Mont.)  18  L.  B.  A.  (k.  s.)  707,  where  the  highest  courts  of 
those  states  formulate  and  adopt  like  principles. 

It  has  been  said  that  It  is  important  to  any  correct  understanding 
of  or  adjudication  upon  snob  questious  that  a  definition  of  the  word 
"boycott"  should  be  first  stated.  Thus,  to  say  that  a  boycott  is  a 
"  conspiracy  "  immediately  implies  illegality,  and  puts  the  oondnct  of 
the  boyoottets  under  the  ban  of  the  law.  So  also  does  the  definition 
which  describes  boycotting  as  "illegal  coercion  "  designed  to  accom- 
plish a  certain  end.  As  we  have  undertaken  to  define  boycott,  it  is  an 
o^anized  effort  to  persuade  or  coerce,  which  may  be  legal  or  illegal, 
aooording  to  the  means  employed.  In  other  jnrisdiotions  where  a  de- 
finition is  given  to  a  boycott  which  impwts  Ul^ality  the  injunction 
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orill  ef  floraselie-aguoflt^beyootUngABSoelL  Tii  Iliin^tHMiii  iiijiiim 
iion  will  uane,  4tepeIkliI^;  apea  tlw  oizcnmstMioee  vbatiur  tlie  wtii 
.  «iiploy«il,  or  thieatanad  to  beemplt^Sfl,  aie  legal  or  UlagaL 

8.  We  an  tfada  broagld  to  con^dar  the  metliod  of  "  pioketimg,''  tli* 
vaa  of  whiah  ^pellants  oontend  is  a  l«gal  weapon  in  their  ^»~*«  So 
&r  in  alia  diaouuion  ire  bare  dealt  e vlnsiTe^  with  ttw  gaapagtiw 
riglits  of  the  amployer  and  of  the  employee.  There  are  other  partiM, 
liDWcnr,  wboee  rigbta  are  entitled  to  equal  oonsideration,  and  whoee 
xi^ktaalwa^beoome  iuTolred  and  in^ierilled  when  picketing  is  adopted 
aa-a  Doacoira  maaaace  in  aid  of  a  boyoott. 

If  tlie  atrikers  haye  the  right,  as  afaon  indisated,  to  withdraw 
■patawiBge  thaauelres  and  by  laif  publication,  written  and  oral  per- 
aaaiion  to  indnoe  others  to  join  in  Uieir  oaose,  and  finally  )>y  thiaat 
of  like  boyoatt  to  ooense  others  into  so  doing,  their  r^hts  go  no  forthar 
than  this.  It  is  the  equal  right  of  the  employer  to  insiat  bofote  the 
law  that  hia  business  ahall  be  aabjeot  at  the  hands  of  the  starikers  to 
no  other  detriment  than  that  which  fallawa  as  a  oonseqaenoe  of  the 
legal  aets  of  the  atrikera  ao  above  let  forth.  It  is  not  to  be  f Ofgottan  that 
when  the  employees  have  stmok,  they  oooapy  no  oonttaetoal  relatum- 
ahip  whataoevK  to  their  former  empl^er^and  have  tto  right  to  oooee 
him  or  attempt  to  ooeroe  him  by  the  amploymflnt  of  any  other  means 
than  those  which  are  equally  open  to  any  other  individnal  or  asaooi^ 
tion  of  indiridnals.  No  sanctity  attachas  to  a  tredea  iinion  whioh  pats 
it  above  the  law,  or  which  confers  npon  it  righto  not  enjoyed  by  any 
other  individual  or  aasooi^on.  The  two  classes  of  persons  to  whom 
we  have  adverted  and  whose  rights  necessarily^  becomainvtdvad  where 
a  placet  or  patrol  is  established,  are,  firsts  the  rights  ci  those  em- 
ployed or  seeking  employment  in  the  plaee  of  the  atriking  laboreia, 
and,  seoond,  the  rights  of  the  general  public  It  is  t^  abeolute,  nn- 
qoalified  right  of  every  employee,  as  well  ae  of  every  other  person,  to 
go  abont  hia  legal  bosineas  unmolested  snd  nnobstmeted  and  free  from 
intimidation,  ftnoe,  w  duress.  The  right  of  a  labor  atsooatiOQ  to  strike 
is  no  higher  than  the  right  of  a  non-union  workman  to  take  employ- 
mant  in  place  of  the  strikers.  Under  the  assntaaoe  and  ahield  of  the 
Gonstitntion  and  of  the  laws,  the  non-union  laborer  may  go  to  and  from 
his  labor  and  remain  at  his  place  of  labor  in  absolute  seeority  fraa 
unlawful  molestations,  and  wherever  the  laws  fail  to  aooord  aaoh  pro- 
tection, in  so  far  is  their  executi<Hi  to  be  blamed.  In  thia  oonnt^  a 
man's  oonstitntioual  liberty  means  far  more  than  his  mare  personal 
freedom.  It  means  that^  among  other  r^hts,  his  is  the  right  freely 
to  labor  and  to  own  the  fmits  of  his  toil.  (Bx  parU  Jestsaoh,  112 
Cal.468.)  Any  aot  of  boycotting,  therefore,  whieh  tends  to  impair  this 
OMiatttntional  right  freely  to  labor,  by  means  passing  bcfytmd  moral 
masicm,  and  playing  1^  intimidation  upon  1^  physical  fears,  is  nn- 
lawfol. 

The  inoonvenienee  which  the  pnbliom^<  suffer  by  reason  ni  a  bey- 
eott  lawfully  oonducted  is  in  no  sense  a  legal  injury.  Kit  tha  poUii^s 
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zights  wre  paraded  ths  mom^ot  the  niMn*  va^jtd.  exe  snoh  u  u« 
MloaUted  to  and  natnnlly  do  inoite  to  orowda,  riota,  and  distoziMiion 
(dtbepeaoe. 

A  pibko^  in  its  rery  natan,  trnda  to  aooompllah,  and  ia  designed  to 
aeaomplish,  then  Teiy  titiioga.  It  teodi  to  and  is  dsa^nsd,  by  phTueal 
intimidatioo,  to  deter  other  ven  from  aeeking  ew^oymwat  in  the 
plaoee  Tfusated  by  the  strikers.  Xt  tends,  and  is  digued,  to  drive  bosi- 
neas  away  from  the  boycotted  place,  not  by  the  legitiinate  methods 
of  persoasioD,  hut  by  the  ill^timate  means  of  phyaieal  intimida- 
tjLon  and  ieaf.  Crowds  natorally  collect ;  distoebanoes  of  tliA  peace  an 
always  imminent  and  of  frequent  oooorrenoe.  Many  peooefol  citdzens, 
men  and  iromei),.are  always  deterred  bf  physical  trepidation  from 
entering  places  of  bosinees  so  under  a  bt^cott  patrol.  It  is  idle  to 
.  split  hairs  upon  so  plain  a  proposition,  and  to  say  that  the  piokrt 
may  consist  of  nothing  mote  than  a  single  indivu^al  peaoefolly  en- 
deavoring by  persoasion  to  loevent  onstomert  from  entering  the  boy- 
cotted i^Ace.  The  plain  facts  are  always  at  vaiiaace  with  snoh  refine- 
ments of  reason.  Says  Chi^  Justioe  Shaw  in  Commonwealth  v.  Hont, 
4  Vet  111 :  "  The  law  is  not  to  be  hoodwinked  by  colorable  pntenoes ; 
it  looks  at  truth  and  reality  throngh  whatever  disguise  it  may  assume." 
If  it  be  said  that  neither  threats  nor  intimidations  are  used,  no  man 
can  fail  to  see  that  there  may  be  tiireats,  and  there  may  be  intimida^ 
tions,  and  there  may  be  molesting,  and  there  may  be  obstructing,  with- 
out there  being  any  expreas  words  used  by  which  a  man  should  show 
violent  threats  toward  another,  or  any  express  intimidation.  We  think 
it  plain  that  the  very  end  to  be  attained  by  pieketing,  however  artfol 
may  be  the  means  to  accnnpliah  that  end,  is  the  injury  of  the  boycotted 
business  through  physical  molestation  and  physical  fear  caused  to  the 
employer,  to  those  whom  he  may  have  employed  or  who  may  se^  em- 
ployment from  him,  and  to  the  general  public  The  boycott,  having 
employed  these  meaos  lor  this  nnqueetio&ed  purpose,  is  ille^,  and  a 
court  will  not  seek  by  ovei^ioeties  and  refinements  to  legalize  the  nee 
of  this  unquestionably  illegal  instrument  (Vegelahn  «,  0untxier,«t9)ra; 
Crump  «■  Commonwealth,  84  Va.  927 ;  Union  Faoific  v.  Bue^  120  Fed. 
Bep.  124 ;  18  Eacy.  of  Law,  2d  ed.,  page  65.) 

In  conclusion,  then,  and  applying  these  principles  to  the  injunction 
here  under  consideration,  it  appears  tliat,  while  the  injunction  was 
properly  granted,  it  was  broader  in  its  term^  than  the  law  warrants. 
It  was,  for  example,  too  broad  in  restraining  defendants  from  "  in  any 
wise  interfering  witii "  plaintiff's  business,  since  the  interference  which 
we  have  discussedf  of  publication,  reasonable  persuasion,  and  threat 
to  withdraw  patronage,  is  legal  and  such  as  defendants  could  employ. 
So,  also,  was  the  injunction  too  broad  in  restraining  defendants  from 
"  intimidatii^  any  customer  by  boycott  or  threat  of  boycott,"  since, 
as  has  been  said,  the  secondary  boycott  is  likewise  a  legal  weapon.  In 
all  o^er  respecto,  boweror,  .the  injunction  was  proper. 

The  trial  court  is  (greeted  to  modify  its  injunction  in  the  partaonlars 
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bore  speoified,  and  in  all  other  respects  the  judgment  will  stand 
affirmed. 

We  oooouc :  Lomcuur,  J.;  Bsattt,  C.  J.;  Kbuivnr,  J. 

Shaw,  J.  I  agree  with  all  that  is  said  hj  Justice  Henshaw  in  his 
opiniOD,  except  the  part  relating  to  the  so-oalled  "  secondary  boycott" 
and  the  attempt  to  draw  a  distinction  between  the  convulsion  of  third 
persons  caused  by  picketing,  and  the  compulsion  of  third  penons  pro- 
dooed  by  a  boycott.  My  views  concerning  the  "  secondary  boycott" 
are  expressed  in  my  dissenting  opinion  in  Parkinson  r.  Bnilding 
Trades  Conncil,  (Cal.)  98  Fac  1010.  The  means  employed  for  the 
coercion  or  intimidation  of  a  third  person  in  a  "  eeeondary  boycott " 
are  nnlawfnl  whenever  they  ore  snch  as  are  calcnlated  to,  and  actually 
do,  destroy  his  free  will  and  cause  him  to  act  contrary  to  his  own 
volition  in  his  own  business,  to  the  detriment  of  the  person  toward 
whom  the  main  boycott  or  strike  is  directed ;  in  other  words,  whenever 
the  means  used  constitute  duress,  menace,  or  undue  influence.  Whether 
this  coercion  or  compulsion  comes  from  fear  of  physical  violence,  as  in 
the  case  of  picketing,  or  from  fear  of  financial  loss,  as  in  the  secondary 
boycott,  or  from  fear  of  any  other  infliction,  is,  in  my  opinion,  im- 
matcri^  so  long  as  the  feai  is  sufficiently  potent  to  control  the  action 
of  those  upon  whom  it  is  cast  I  can  see  no  logical  or  just  reason  for 
.  the  distinctiou  thus  eougbt  to  be  made.  There  is  no  such  distinctioa 
in  cases  where  contracts  or  wills  are  declared  void,  beoanse  procured 
by  duress,  menace,  or  undue  influence.  There  should  be  none  where 
actual  injury  is  produced  or  threatened  through  such  means  acting 
upon  third  persons.  Kor  do  I  believe  any  well-considered  case  author- 
izes any  such  distinction.  The  opinions  in  the  case  of  National  Pro- 
tective Association  v.  Cummings,  170  N.  Y.  315,  are  devoted  to  a  dis- 
cussion of  the  right  to  strike  and  the  limitations  of  that  right  and  not 
to  a  discussion  of  the  "  secondary  boycott"  A.  close  analysis  of  the 
cases  on  the  snbjeot  will,  as  I  believe,  show  that  this  court  stauda  alone 
on  this  point 

For  these  reasons  I  do  not  agree  to  that  part  of  the  judgment  diieet- 
ing  a  modification  of  the  injunotion.  I  believe  that  it  should  stand  in 
the  form  as  given  by  the  court  below. 

Anobllotti,  J.,  and  S1.0S8,  i. 

We  concur  in  the  judgment  The  modification  of  the  judgment  is 
in  line  with  the  views  announced  in  the  Parkinson  case.  80  far  as 
"picketing"  is  concerned,  while  we  are  not  prepared  to  hold  that 
there  may  not  be  acts  coming  within  that  term  ss  it  is  accepted  and 
understood  in  labor  disputes,  that  are  entirely  lawful  and  should  not 
be  enjoined,  we  believe  that  as  to  such  "picketing"  as  is  described 
in  both  findings  and  judgment  in  this  case,  the  views  expressed  in  the 
opinion  of  the  court  are  correct. . 

>  For  an  liutrncllTc  diMuilon  of  tha  topioa  conrad  bj  thti  chapUr,  m*  ProfsMor  Wig- 
man'*  EiMjn,  "TtaaBojeott  u  Qronnd  lor  Daaugat, "  SI  Am.  L.  B«r.  SOSk  as^  "  IdIv 
Iiruca  with  Social  Belttloiu,"  n  Am.  L.  Bar.  TSi.  —  Ed. 
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SECTION  n.  (eofOinued). 

(d)    Bt  ILuwnxixoM. 

HABBIS  V.  BBISCO. 

Ik  TBI  Court  or  Apfku,,  Juhb  11,  1866. 

[RtpoTUd  M  Law  B*pertt,  17  Quttn'i  Batch  DiviiioH,  SOt.] 

Frt,  L.  J.,  delivered  the  Jadgment  of  the  oonrt  (Lord  Esher,  M.  B., 
•nd  Bowen  and  Fry,  L.  JJ.)  u  followa : ' — 

Thu  is  «a  appeal  from  a  jodgment  of  Wills,  J^  by  which  the  plain- 
tiff recovered  from  the  defendant  Brisoo  a  enm  of  £118,  and  oosta. 

The  action  was  one  for  maintenance,  and  the  short  fkcts  are  these : 

One  William  Mailer  aad  hia  brother  Charles  Xailer  were  owners  in 
fee  in  eqnal  moieties  of  a  small  farm.  This  h&d  been  mortgaged  for 
£1 ,000.  Charles  Nailer  sold  to  the  plaintiff  Harris  his  equity  of  redemp- 
tion in  his  moiety  for  £25.  William  Nailer  obtained  adTanoea  tnm 
Harris.  Harris  took  an  assignment  of  the  mortgage  for  £1,000,  and 
snbseqnently  pnrchased  fVom  William  Nailer  his  equity  of  redemption 
in  Ills  moiety  for  £40.  Harris  allowed  William  Nailer  for  a  time  to 
occupy  the  farm,  and  then  turned  him  oat  Nailer  considered  himself 
aggrieved,  and  brought  an  aotion  In  the  Chancery  Division  against 
Harris  for  the  redemption  of  the  farm.  In  this  action  Nailer  was  aided 
and  abetted  by  Brieco.  Harris  set  up  the  assignment  of  the  equity  of 
redemption,  and  thereupon  Nailer  by  amendment  denied  that  he  bad 
executed  any  oonveyanoe  of  bis  equity  of  redemption,  and  alleged  that, 
if  he  bad  executed  any  such  conveyance,  his  execution  was  procured 
by  IVand.  This  actaon  was  tried  befbre  Kay,  J.,  when  the  plaintiff 
Ni^er  entirely  failed,  and  bis  action  was  dismissed,  with  costs  to  be 
paid  by  Nailer.  Harris's  coats  were  taxed  at  the  sum  of  £113  Oi.id., 
vhidi  sam.  Nailer  being  a  pauper,  has  never  been  paid.  Harris  has 
bronght  the  present  action  to  recover  this  sum  of  £118  0«.  id.,  t^^ther 
with  £5  for  personal  coats,  Tiom  Brlsco,  as  having  maintained  Nailer 
in  hlfl  redemptioD  action.  Wills,  J.,  has  held  that  the  plaintiff  has 
proved  hia  ease,  and  fh>m  his  Judgment  the  defendant  Brisco  has 
appealed. 

On  this  appeal  many  points  have  been  urged. 

The  defendant's  counsel  have,  in  the  first  place,  contended  that  no 
such  aotion  will  lie.  On  prindple  this  contention  appean  untenable, 
tar  maintenance  Is  an  anUwftal  act,  and,  when  an  unlawful  act  results 
In  a  parUcnlar  wrong  to  a  particular  person,  our  law,  generally  speak- 
ing, gives  to  such  person  a  remedy  by  action  against  the  wrongdoer 
But  It  is  hardly  necessary  to  resort  to  principle,  for  the  point  Is  well 
eovered  by  aothority. 

1  Od17  QMoplniaiofthewaKbglvat.— Ed. 
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The  law  wrtten  of  the  sge  of  Elizabeth  refer  to  the  acti<»i  is  qoestion 
B8  s  well-known  one.  Theloall,  in  tiia  Digest  des  Briefes  (libt  2,  cap. 
13,  fo.  59),  states  a  cdse  in  which  three  plaintiffa  may  be  Joined  la 
a  brief  in  mEuotenanoe,  and  Bastall,  in  his  Entrees  under  tbe  bead 
"Maintenance,"  gives  a  fonn  of  a  count  in  snch  an  action.  Lord 
C(Ae,  2  Inst  208,  is  equally  clear.  '^  An  action  of  mainteDanoe  did 
lie  at  the  common  law,"  be  says,  in  commenting  on  the  Statute  of 
Westminster  the  First,  which  on  this  point  was  declaratory  of  the 
common  law.  Comyns's  Digest  (titie  Maintenance,  c.  1)  is  to  the  like 
effect.  Les  Xermes  de  la  Ley,  p.  422,  after  defining  maintenance, 
adds ;  "  The  party  grieved  shall  have  against  him  "  (that  is,  tbe  wrotig- 
doer)  "a  writ,  called  a  writ  of  maintenance."  Lord  Looghborongfa, 
in  1797,  in  Wallis  tf.  Dake  of  Portland,*  in  Hke  manner  declared  that 
such  an  action  woold  Be  at  common  law.  In  PedicQ  v.  Watson  the 
Coort  of  Exchequer  seem  to  have  entertained  no  donbt  as  to  the 
elistenoe  of  such  an  action ;  and,  lastly,  in  Bradlaugfa  v.  Newdegate,* 
Lord  Coleridge,  C.  J.,  npheH  the  action.  In  the  face  of  tbla  long 
chain  of  authorities  the  defendant's  argument  on  this  pdiat  ie  utterij 
untenable. 

In  tbe  next  place,  the  defendant  all^^  that  he  idded  and  maintained 
Nailer  out  of  charity,  and  that  charity  is  an  answer  to  an  actioD  of 
naaintenance.  Now  the  fkcts  of  the  case,  as  fbnnd  byWilla,  J.,  appear 
to  us  to  be  shortly,  that  the  defendant  Brisoo  aided  Nuler  oat  of 
charity,  and  because  he  believed  him  to  be  oppressed  by  Harris,  hot 
that  in  fact  Nailer  was  not  oppressed  by  Barns,  and  had  no  cause  of 
action  against  hhn,  and  that  Brisco  took  no  reasonable  pains  to  make 
inquiry  into  tiie  real  facts  of  the  case,  or  to  ascertain  those  facts,  and 
that,  if  be  had  acted  as  a  reasonable  man,  he  would  never  have  ^ded 
Nailer  in  an  action,  and  thereby  put  Harris  not  only  to  the  anxiety 
and  trouble  of  being  defendant  In  the  action,  but  to  the  loss  of  bis  costs 
fh>m  the  poverty  of  Nailer ;  and  Wills,  J.,  has  held,  as  a  matter  of 
law,  that  the  mere  desire  to  benefit  Nailer  is  not  a  defence  to  the 
present  action,  "nnlesB  the  defendant  had  some  reasonable  groand  for 
his  belief  that  he  was  fhrthering  the  cause  of  Jnatice  and  supportiDg  the 
oppressed  against  the  oppressor." 

To  the  view  taken  by  Wills,  J.,  of  tbe  bets  we  entirely  assent,  but 
opon  these  facts  two  questions  of  law  arise  which  have  been  srgoed 
before  us,  viz. :  First,  Is  chari^  a  defence  to  an  action  for  maintenance? 
Secondly,  Is  thoughtless  and  inconsiderate  kindness  towards  a  patti- 
cnlar  person  charity  within  the  roeanhig  of  the  defence,  if  audi  defence 
there  be? 

Tbe  dodrine  that  charify  is  an  excuse  fbr  maintenance  seetns  first  to 
have  tbond  expression  in  our  law  in  die  case  of  Bothewel  «.  Fewer,* 
ID  the  course  of  which  Martin,  Jnatice  of  iha  Common  Fleas,  said :  **  I 
can  give  gold  or  silver  to  a  man  tliat  Is  poor  to  maintain  his  plea.  If  be 

1  •  T«.  MS.  •  U  Q.  B.  D.  1.  •  T.  &  S  Baa.  «,  p  .U. 
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bimself  csnfiot  Olroagh  his  povert; :  ttkU  i»  not  mftlntfliuuiee  agabist  Um 
law;"  uid  iiiFoveror  Pomeroyv.  Abbotof  Backfut,'  Futoa,  ft  judge 
of  the  Commoti  Pleu,  said : '  "  Sappoie  that  I  of  my  cfaarity  give  a 
aom  of  money  to  a  poor  man  wbo  has  a  suit,  in  order  to  aid  tdn  in  tbs 
auit ;  it  is  no  maintenance :  no  more  is  it  in  the  oaae  at  the  bar.  Again, 
in  22  Hen.  6,  p.  S5,  Prfaot,  Sei^nt,  who  appears  to  have  been  ooaanl 
in  the  case,  observed  *'that  in  writ  of  maiutenanoe  it  is  a  good  plea 
that  he  who  is  sapposed  to  have  been  maintained  is  a  poor  man,  and 
had  no  means  to  defend  himself  in  the  snit  which  the  plaintiff  had 
against  him,  and  that  the  said  new  defendant  of  iris  alma  gave  him  30*., 
which  is  the  same  maintenance  alleged." 

These  authorities  found,  as  might  be  ezpeoted,  tbelr  plaoa  ia  the 
Abridgments  of  Brooke  and  Bolle,  and  the  resnlt  of  them  appears  in 
Hawkins's  Pleas  of  the  Crown,  8th  ed. ,  vol.  i. ,  p.  460,  in  the  statement 
that  "  it  seems  to  be  agreed  that  any  one  may  lawfiilly  give  money  to 
■  poor  man  to  enable  him  to  carry  on  his  snit,"  and  in  Blackstone's 
Commentaries,  vol.  ir.,  p.  134,  in  the  words,  "  A  man  may,  however, 
maintain  the  suit  of  his  near  kinsman,  servant,  or  poor  neighbor  out  of 
charity  and  compassion  with  impunity."  Similar  statemeats  are  to  be 
found  in  Viner's  and  Bacoa's  Abridgments,  tit.  "  Maintenance." 

It  is,  no  doubt,  remarkable  that  no  case  can  be  found  in  our  law 
books  in  which  the  defence  of  charity  tias  been  actually  raised  to  a  pro- 
ceeding for  mMnteoance.  But  the  proposition  that  charity  is  a  good 
defence  was  asserted  by  the  Judges  as  well-known  and  understood  law 
more  than  four  hundred  years  ago,  when  the  law  of  maiutenanoe  was 
more  familiar  than  it  is  now,  and  it  bos  been  adopted  and  accepted  by 
tite  compilers  of  the  digests  to  which  we  are  accustomed  to  look  for 
guidance,  and  upon  this  proposition  no  judge,  oounsel,  or  writer  has, 
so  fkr  as  we  can  learn,  thrown  any  doubt.  We  hold  that  the  proposi- 
tion is  part  of  the  law  of  England. 

But,  it  the  law  be  correctly  laid  down  in  the  passages  we  have  cited, 
it  appears  to  us  to  follow  that  Hie  limitation  put  on  the  meaning  of  the 
word  "charity"  by  Wills,  J.,  cannot  be  maintained.  He  requires  that 
charity  shall  be  thongbtthl  of  its  consequences,  shall  be  regardful  of 
the  interest  of  the  supposed  oppressor,  as  well  as  of  tbo  supposed 
victim,  and  shdl  act  only  after  due  inquiry  and  upon  reasonable  and 
probable  cause.  If  we  were  making  new  law  and  not  declaring  old 
law  it  would,  in  our  opinion,  be  well  worthy  of  consideration  whether 
such  a  limitation  of  the  doctrine  that  charity  is  an  excuse  for  main- 
tenance would  not  be  wise  and  good.  But  is  it  not  an  anachronism  to 
suppose  any  such  view  of  charity  to  have  been  present  to  the  minds  of 
the  Judges  of  Uie  reign  of  Henry  TI.?  — a  view  which  even  now  is 
present  to  the  minds  only  of  a  select  few,  and  does  not  commend  itself 
to  a  la^e  propwtion  of  the  kind-hearted  and  charitable  amongst  man- 
kind  ?    To  say  that  charity  is  not  charity  unless  it  be  discreet,  spears 

>  T.  B.  31  Hoi.  ^  p.  U.  *  T.  a  31  H«n.  «,  p.  IS. 
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to  DB  witiiout  fiiand&tion  in  law.  Of  thia  limitation  on  Uw  word 
' '  charity  "  no  traoe  can  be  foand  in  any  of  the  aatborities  whidi  have 
been  cited,  and,  forthennore,  in  the  other  exceptions  to  the  law  of 
maintenance,  snch  aa  Uiose  arising  from  the  relations  between  lord  and 
tenant,  master  and  servaat*  neighbor  and  neighbor,  there  appears,  so 
far  aa  we  can  learn,  to  be  no  case  or  dictum  in  the  books  in  which  the 
du^  of  making  Inqnirj,  or  of  acting  only  on  reasonable  and  probable 
gronnds,  has  been  reoognized  as  a  limitation  of  Uie  right  of  givii^ 


For  these  reasons,  bat  not  without  r^ret,  we  differ  tnm  Wills,  i^ 
and  think  that  his  judgment  must  be  reversed,  and  the  action  diamiaaed 
with  costs  here  and  below.  Jfpeal  aUotoed. 

I.  UauoD  Co.,  [IMS]  I K.  B.  lOM ;  BinJUi  •.  Hogu,  ■»  Wmk. 
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HAIJCIODS  INJURY  TO  THE  PLAINTIW  BT  VEAB8  OP 
A  TORT  TO  A  THIRD  PERSON. 

THE  MIDLAND  INSUBANCE  CO.  v.  SMITH  ato  Witb. 

Ik  the  Qdken'b  Berch  Dirreioii,  Mabch  28,  1861. 

[Bepontd  IN  Lav  ReporU,  6  Quani'i  BauA  Dletiiim,  S61.] 

Wateih  Williavs,  J.*  This  action  is  one  of  an  eztntordinHrf,  and 
so  Ikr  aa  I  un  aware  of  an  nnpreoedented,  cbaracter.  The  qoestioiw 
of  law  involTed  In  the  case,  which  was  argued  before  me  yesterday, 
arise  upon  demurrer  to  the  statement  of  claim,  and  I  now  proceed  to 
give  Judgment. 

The  facta,  which  for  the  purposes  of  the  argument  are  asaumed  to  be 
true,  are  as  follows :  The  plaintiffs,  an  Insurance  company,  granted  to 
the  defendant,  Charles  Smith,  a  policy  of  Are  Insurance,  dated  the  26th 
of  June,  1880,  by  which  they  agreed  with  him  that  if  certain  property  In 
ft  certain  house  should  be  destroyed  or  damaged  by  Are  they  would  pay 
or  make  good  all  such  loss  or  damage  during  the  current^  of  the  policy. 
The  defendant  Mary,  the  wife  of  the  defendant  Charles  Smith,  having 
been  left  by  him  In  charge  of  the  hooee  and  property  insured  did,  with 
the  malicioDS  Intention  of  destroying  the  insured  property  and  of  injur- 
ing the  Insurance  company  and  of  creating  a  ch^m  npou  the  policy, 
wilfblly  set  fire  to  and  destroy  the  house  and  the  Insured  property. 
Charles  Smith,  the  assured,  then  made  a  claim  upon  the  policy 
against  the  company.  The  oompanj  thereupon  brought  this  present 
adjon  against  Smith  and  his  wife,  to  recover  damages  for  the  loss 
which  the  company  alleged  they  had  sustained  or  might  sustain  through 
the  wrongful  and  felonious  act  of  the  defendant  Mary,  if  the  defendant 
Charles  made  good  his  cUim  upon  hla  policy. 

I  was  informed  In  the  course  of  the  argument,  although  these  facts 
do  not  appear  formally  before  me,  that  the  defendant  Charles  had, 
before  this  present  action,  brought  an  action  against  the  oompany  upon 
the  policy  to  recover  the  amount  of  his  loss,  and  that  in  that  action 
the  oompany  disputed  their  liability  on  the  gronnd  that  the  loss,  hav- 
ing been  caused  by  the  arson  of  the  wife,  was  not  covered  by  the 
policy,  and  that  they  had  also  set  ap  a  counter-claim  for  damages 
against  SmIUi  and  his  wife,  who  was  brought  in  as  a  party  to  the 
actl<ui  upon  the  s^me  ground ;  that  that  action  went  down  to  trial, 
and  that  the  learned  Jodge,  before  whom  the  cause  came  on  for  trial, 

>  Onlj  tba  opfadon  of  Qu  court  ii  giroi,  —  En. 
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acyoamed  the  proceedings  In  order  to  enable  the  oompsny  to  teat  the 
validity  in  law  or  their  oontentifHi  In  a  separate  and  distinct  manner 
before  proceeding  to  try  the  qneetion  of  arson.  The  present  action 
was  then  commenced.  The  qnestions,  however,  for  detennination  In 
this  action  must  depend  evdnalvely  upon  die  facts  set  fortii  in  the 
statement  of  claim,  and  the  issues  of  law  raised  by  the  demurrer. 

The  company  in  support  of  their  ease  started  wit^  the  geoend  prin- 
ciple that  "  every  husband  is  liable  for  the  wrongftil  acts  of  his  wife," 
and  that  aa  the  defendant  Mary  had  wrongfully  iujured  and  destroyed 
the  insured  property,  and  had  caused  the  damage  upon  which  a  cl^m 
upon  the  policy  had  been  based,  they,  as  the  insurers  of  the  property, 
had  a  right  to  we  her  uid  her  hhsband  fbr  the  damage  and  injury  so 
done  by  her,  and  not  the  leas  so  because  the  husband  hai^ned  to  be 
himself  the  assured  whom  they  had  agreed  to  IndemAlfy.  In  snbataoce, 
the  contention  of  the  company  came  to  this,  that  they  ougfat  not  to 
be  called  opon  to  pay  the  assured  the  amount  claimed,  without  being 
entitled  concurrently  to  claim  damages  from  him  for  the  loss  caused  by 
Che  act  of  his  Wifb,  for  which  he  is  answerable. 

The  defendants,  by  their  demurrer  to  this  claim,  raised  two  nuun 
isaaes  of  law.  In  the  first  place  they  said  that  tbe  company  were  not 
in  a  position  to  maintain  any  action  for  the  alleged  damage  done  to  the 
goods,  because  they  were  not  the  owners  of  the  goods,  nor  had  they 
sufBcient  interest  therein  to  entitle  them  to  maintain  an  action ;  that 
their  only  nghl  aa  Insurers  would  be  to  avail  themselves  of  snch  rights 
and  remedies  as  were  vested  In  their  asenred,  sfter  they  had  admitted 
his  claim  and  been  snbrc^ated  to  bis  rights  in  reUUon  to  the  subject  of 
insurance ;  and  that,  even  if  they  had  been  subrogated  to  the  rights 
of  the  assured,  they  could  only  sue  In  bis  name  and  could  not  maintain 
an  action  in  their  own  name,  and  therefore  that  no  such  action  could 
be  maintained  In  the  present  case,  because  the  assured  had  do  right  of 
action  against  hfs  own  wife. 

In  the  next  place  the  defendants  contended  that  this  acQon  being 
based  upon  an  act,  which  on  the  face  of  the  statement  of  claim  amounted 
to  a  felony,  could  not  be  maintained,  because  it  was  not  shown  that  the 
rights  of  the  public  law  had  been  vindicated  by  a  prosecution  of  the 
felon.' 

Upon  the  first  gronnd  of  demurrer  the  defendants  are.  In  my  Judg- 
ment, clearly  entitled  to  Judgment  both  upon  principle  and  upon  au- 
thority. It  appears  to  me  that  the  insurance  company  have  no  right 
of  action  under  the  circumstances  for  the  damage  done  to  the  goods  by 
the  defendant  Uaiy.  At  the  time  when  the  dam^e  was  done  to  the 
goods  the  company  had  no  property  or  interest  in  the  goods  suflScient 
to  sustain  any  action  fgr  damage  done  to  them ;  no  right  or  Interest 
in  the  goods  coold  accrue  to  the  insurance  company,  until  Qiey  had 

1  Tba  opiiiiMi  of  tin  Eonrt  on  thU  point  U  omittad.     The  defenduti'  coiit«itiaB 
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Mjkncnrledged  the  claim  under  the  poltof,  and  by  so  doii^  enticed  tbaa- 
selres  to  the  beMfit  of  any  claims  and  caoses  of  Bction  vested  in  the 
assured ;  bat  U  seems  that  even  np  to  this  moment  the  inmraBce  com- 
pany dispnte  the  olaitn  and  deny  the  right  of  the  assured  to  demand  an 
indemnity  under  the  policy.  Butt  furtlier,  it  seems  to  roe  equally  clear 
that,  If  ^ey  bad  done  everything  to  entitle  themselves  to  the  beneBt  of 
BQch  a  claim,  It  could  only  be  enforced  in  the  name  of  the  assured  and 
for  tiie  purpose  of  enforcing  hie  rights,  and  Inasmuch  as  he  ooukl  have 
no  SDch  claim  or  right  against  his  wife.  It  folkiwB  that  In  no  possible 
view  of  the  ease  is  the  plaintiffs'  ol^m  sustidnable.  The  case  of 
Simpson  v.  Bnrrell'  is  in  point  upon  this  qnestlon.  In  that  case 
Bnrrell  was  the  owner  of  two  ships,  one  of  wbich  ne^igently  ran 
down  and  sank  the  other  with  a  valuable  cargo.  Burrell's  under- 
writers npon  tiie  snnken  ship  paid  him  for  a  total  loss,  and  were  so 
anbrogated  to  all  his  rights.  A  clMm  was  made  by  the  owners  of  the 
cargo  In  the  Sunken  ship  against  Bnrrell,  as  the  owner  ot  the  ship  in 
fault,  for  the  value  of  their  goods,  and  Bnrrell,  as  the  owner  of  the  ship 
in  fault,  paid  into  oonrt  the  whole  value  of  that  ship  at  £8  per  ton,  as 
the  limit  ot  his  liability  nnder  the  Merchant  Shipping  Acts,  to  be  rata- 
bly divided  among  all  who  had  sustained  loss  and  dami^  by  the  ship 
being  negligently  run  down  and  sunk ;  therenpon  Burrell's  underwriters 
upon  the  aunken  ship  who  had  paid  for  a  total  loss  claimed  to  ccHne  in 
and  share  with  the  rest  the  money  paid  In  by  the  ship  in  fault ;  but  the 
House  of  Lords,  reversing  the  decision  of  the  Lords  of  Session  in  Soot- 
land,  decided  tiiat  they  had  no  such  right,  and  the  reasoning  In  that 
case  Is  directly  applicable  to  the  present.  The  Lord  Chancellor  Cairns 
said,  "  The  view  of  the  Lord  President  therefore  appears  to  bs  that, 
after  payment  l^  the  underwriters  as  on  a  total  loss,  there  Is  effected 
by  some  Independent  operation  of  law  a  transfer  of  whatever.  If  any- 
thing, can  be  recovered  in  specie  of  the  ttiing  insured  —  and  by  reason 
of  the  transfer  of  the  thing  insared  an  independent  right  in  the  under- 
writers to  maintain  in  their  own  name,  and  wltbont  reference  to  the 
person  assnred,  an  action  for  the  dam^e  to  the  thing  insnred  which 
was  the  cause  of  the  toes.  I  aro  not  aware  of  any  authority  for  the 
view  of  the  case  thus  taken.  I  know  of  no  foundation  for  the  right  of 
the  underwriters,  except  the  well-known  principle  of  law  that  when 
one  person  has  agreed  to  indeninify  another'  he  will,  on  making  good 
the  indemnity,  be  entitled  to  shoceed  to  all  the  ways  and  nteans  by 
which  the  person  indemnified  might  have  protected  himself  agairiBt  or 
reimbursed  himself  for  tte  loss." 

Lord  FenzAnee  said:  "The  learned  coansel  for  the  anderwriters 
oontended  that  tbey,  by  virtue  of  the  poRcy  which  they  entered  faito 
in  respect  of  tids  ship,  h»j  sn  interest  of  their  own  in  her  wdftre  and 
protection,  inasmuch  as  any  injury  or  loss  sustained  by  her  wooM 
indirectly  (Ul  npon  them  as  a  consequence  of  their  contract,  and  that 
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this  interest  was  such  as  woold  support  an  meHoa  hf  them  in  tiieir  own 
names  and  behalf  against  a  wrongdoer.  This  proposi^on  Tirtosllf 
sCBnns  a  prinoiplft  which  I  tfaink  your  Lordships  will,  do  well  to 
consider  with  some  caret  ss  it  will  be  found  to  hare  a  much  wider 
application  and  signification  than  anj'  which  may  be  involved  io  the 
incidents  of  a  contract  of  insunwce.  The  principle  involved  seems  to 
me  to  be  this,  —  that  where  damage  is  done  by  a  wrongdoer  to  a  chattd, 
not  only  the  owner  of  the  chattel,  but  all  those  who  by  oontract  with 
the  owner  have  bound  themselves  to  obligations  which  are  rendered 
more  onerous,  or  have  secured  to  themselves  advantages  which  are 
rendered  less  beneficial  by  the  damage  done  to  the  chattel,  have  a 
ri^t  of  action  against  the  wrongdoer,  although  thej  have  no  imme- 
diate or  reversionaiy  property  in  the  chattel,  and  no  possessory  rij^t 
by  reason  of  any  contract  attaching  to  the  chattel  Itself,  such  as  by  lien 
or  hypothecation.  This,  I  say,  is  the  principle  involved  in  the  respond- 
ent's cbnteutlon.  If  it  be  a  sound  one,  It  would  seem  to  follow  that 
if  by  the  negligence  of  a  wrongdoer  goods  are  destroyed,  which  the 
owner  of  them  had  bound  himself  by  contract  to  supply  to  a  third  per- 
son, this  person,  as  well  as  the  owner,  has  a  right  of  action  for  any  loss 
Inflicted  upon  him  by  their  destruction.  Bnt  if  this  be  true  as  to  inja- 
riea  done  to  chattels,  it  would  seem  to  be  equally  so  as  to  injuries  to  the 
person.  An  individual  injnred  by  a  n^ligently  driven  carriage  has  an 
action  against  the  owner  of  it.  Would  a  doctor,  it  may  be  asked,  who 
had  contracted  to  attend  him  and  provide  medicines  for  a  fixed  sum  by 
the  year,  also  have  a  right  of  action  Id  respect  of  the  additional  cost 
of  the  attendance  and  medicine  cast  upon  him  by  the  accident?  And 
yet  It  cannot  be  denied  that  the  doctor  had  an  interest  in  his  patient's 
safety.  In  like  manner  an  actor  or  singer,  bound  for  a  term  to  a  man- 
ager of  a  theatre,  is  disabled  by  the  wrongfhl  act  of  a  third  person  to 
the  serious  loss  of  the  manager ;  can  the  muiager  recover  damages  for 
that  loss  from  the  wrongdoer?  Such  instances  might  be  indefinitely 
multiplied,  giving  rise  to  rights  of  action  which  in  modem  commnnitiea, 
where  every  oomplexity  of  mntna]  relations  is  daily  created  by  contract, 
might  be  both  numerous  and  noveL"  See,  also,  the  cases  of  Randal 
V.  Cockran,*  North  of  England  Insurance  Association  v.  Armstrong,* 
Stewart  v,  Greenock  Marine  Insurance  Co.,*  Davidson  v.  Case,*  Mason 
V.  Sainsbury,'  Yates  v.  Whyte.* 

This  action  cannot  therefore  in  my  judgment  be  maintained,  nor  is 
there  any  substantial  injustice  in  such  a  result,  because,  as  it  seems  to 
me,  the  insurance  company  are  in  this  dilemma ;  the  loss  and  damage 
caused  by  the  wrongfhl  act  of  the  wife  either  is  or  is  not  a  loss  whidi 
the  company  have  agreed  to  indemnify  the  hoeband  against ;  now,  if  tt 
Is  such  a  loss,  an  attempt  by  the  company  to  enforce  against  the  hus- 
baod  a  return  Indenmity  or  reimbursement  is  at  variance  with  the  vaj 

1  1  T«t.  SciD.  07.  ■  Uw  Rap.  6  Q-  B.  244. 
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aobstanoe  of  their  aDdertaldiig  to  indemni^  him ;  If,  on  the  other  band, 
the  loss,  by  reason  of  its  hSTiDg  arisen  tram  the  act  of  the  wiA,  is  not 
within  the  rinks  and  losses  covered  by  the  policy,  then  this  action  is  as 
wholly  miBoonceived,  nnnecessary,  and  nnfbunded,  as  if  the  loss  had 
been  cansed  by  any  other  risk  not  covered  by  the  policy.  The  truth  is 
that  the  real  and  substantial  contention  on  the  part  of  the  insurance 
E»mpany  is,  that  the  loss  in  question  having  been  cansed  by  the  wilttal 
act  of  tiie  wife  of  the  assured,  although  acting  withont  the  privity  of 
her  husband,  is  not  a  loss  covered  or  insured  against  by  the  poUoy. 
That  question  might  be  r^sed  in  the  action  brought  by  the  assured 
against  the  company  upon  the  policy,  bat  it  does  not  arise,  and  indeed 
oould  not  be  raised,  so  as  to  receive  a  binding  and  Judicial  determina- 
tion, in  snch  an  action  as  the  present.  As  however  the  question  has 
been  flilly  and  ably  ai^ed  before  me,  and  as  the  parties  have  expressed 
a  desire  to  elicit  an  opinion  upoif  the  point,  I  have  no  hesitation  in 
saying  that  it  appears  to  me  to  be  upon  principle  perfectly  clear  and 
tiee  fh)m  doabt  that  such  a  loss  would  be  covered  by  an  ordinary 
policy  against  loss  caused  by  flre ;  under  sudi  a  policy  the  company 
would  be  liable  for  every  loss  caused  by  fire,  nnleas  the  fire  itself  were 
caused  and  procured  by  the  wiUtal  act  of  the  assnred  himself  or  some 
one  acting  with  bis  privity  and  consent.  In  order  to  escape  from 
responsibility  for  such  a  loss  as  the  present  the  company  ought  to 
introduce  into  their  policy  an  express  exception. 

JudgTomtfor  tht  J^ndantt. 
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CHAPTER  Vm. 

HAUCIOHS  USE  OF  ONE'S  OWN  PBOPEBTT  IN  OBDEB  TO 
INJUBB  THE  PLAINTIFF. 

MAHAN  V.  BBOWN. 

In  THx  Sdpsbmk  Codbt,  Nev  Tobx,  jAXnUT,  1S3&. 

[ReporUd  in  13  WanUa,  Ml.] 

This  wu  an  action  on  (A0  com,  tried  at  the  Albaoy  Circuit  in  Sep- 
tember, 1888,  before  the  Hon.  Junes  VaaderpoeJ,  one  of  the  circuit 
Judges. 

The  Bait  was  bronght  for  the  obatruction  of  SgAU  in  Uie  dwelling-hoase 
of  tiie  plaintiff  by  the  vanton  and  maliokmB  erection  of  a  fence  tittj 
fyet  high,  withoat  bene^t  to  the  defendant,  but  for  tbe  sole  purpose  of 
annoying  the  plaintiff. 

Od  the  trial  of  tbe  caa»e,  the  ooonsel  for  the  pluntdff,  in  his  opening 
to  thejory,  stated  that  the  dwelling-faonse  of  tbe  plaintiff  was  btdlt  on  a 
lot  adjoining  the  lot  of  the  dtfendant;  that  a  recess  was  cat  into  tbe 
side  ot  the  boose  a4}<>lning  the  lot  of  tbe  defendant,  in  which  windows 
were  pbu)ed  tw  the  admission  of  light  and  air;  that  the  defendant! 
ander  Ae  pretence  of  preventing  his  yard  from  being  overlooked  by  the 
windows  in  the  plaintiff's  boose,  bnt  in  fact  from  men  malice  and  with 
the  intent  to  exclude  the  light  and  air  from  the  windows  in  question, 
had  erected  on  his  own  lot  a  fbnce  forty  feet  high,  opposite  the  reoeas 
or  opening  in  the  hoose  of  the  plainUff,  in  conseqnence  whereof  the 
light  and  air  had  been  ezduded  trom  the  windows,  and  the  plaintiff  had 
sustained  great  damage,  by  her  apartments  which  had  been  occupied  by 
boarders  being  rendered  untenantable.  The  coonsei  admitted  Uiat  the 
ttpper  windows  in  the  house  of  the  plainUff  did  overloc^  the  yard  of  tbe 
defendant,  but  that  a  fence  hod  been  erected  by  tbe  plaintiff  twentv 
feet  high,  to  prevent  the  defendant/s  yard  being  overlocAed  from  the 
tower  windows.  He  also  admitted  that  the  plaintiff  did  not  chum  that 
the  windows  were  ancient  lighte,  or  tltat  a  right  hod  been  acquired  \ry 
her,  by  ^ront  or  ocet^tation  and  aeguieeoence.  On  this  opening,  the 
counsel  for  tJie  defendant  moved  that  the  plaintiff  be  noneuited,  inas- 
niach  as  it  was  not  proposed  to  prove  that  she  had  a  right  or  title 
to  the  lurivikgea  complained  to  have  been  destroyed ;  which  moti(»i 
was  granted  by  the  Judge,  and  the  plidntiff  was  accordingly  nonsoited. 
A  motion  was  now  made  that  the  nonsuit  be  set  aside,  and  a  new  trial 
granted. 

S.  Steoene,  for  the  plaintiff. 

A.  Taber,  for  tbe  defendant 
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£y  lAe  Court,  Satasi,  C%.  J.  Tlutt  u  *otioD  upon  the  caw  liw 
tat  BtoiqMDg  the  aiteimU  KffMtt  vt  anoUier  is  too  w«U  settled  to  reqain 
dtscnssioD  or  sntborit;  to  sappoit  it.  Fnowily,  indwd,  ft  was  ItoUeB 
tiiat  the  l^ts  most  be  sDctent  sitd  b^<»td  the  nwmoiy  of  mut.  And  in 
the  cue  of  Bury  v.  Pope,'  it  mw  agived  1^  sll  the  jostioes  that  where 
tvo  own  a4}*^"t  lands,  sad  one  baiMs  and  makes  windows  looking  on 
the  lands  of  the  other,  and  oontinaea  for  SO  (v  40  years,  yet  the  other 
may  lawftilly  erect  on  his  own  soU  an  boose  or  other  thing  against  said 
l^hts,  without  being  liable  to  an  acticw ;  for  it  was  the  foliy  of  the  first 
to'baild  his  hoose  so  near  the  other's  land.  And  the  m&zlm  is  quoted, 
ci{/u«  «ri  toban,  ^'us  m(  tummUa»  tugua  ad  eoeban.  Now,  however,  it 
is  perfectly  settled,  that  as  the  occopant  may  acquire  a  right  to  the 
hoose  itself  by  80  years'  nninterrupted  poseeasion  under  claim  of  title, 
so  in  the  same  time  he  shall  by  occupation  acquire  a  r^ht  to  an  ease- 
ment belonging  to  the  hoose.  Yelv.  216 ;  2  Sannd.  176,  a,  b,  c.  It  is 
tme  that  20  years'  possession  does  not  strictiy  confer  a  right  abeo- 
lutely,  but  it  raises  a  presumptioD  of  a  grant.  2  Bam.  A  Cress.  686. 
The  person  who  thus  opens  a  window  orerlot^ng  the  privacy  of  his 
neighbor,  enjoys  an  easement  in  that  which  dees  not  belong  to  him. 
Yet  no  Bction  lies  for  this  encroachment  upon  the  rights  of  the  person 
whose  bnds  are  thus  overlooked ;  tbe  eucroaohment  will  in  20  years 
ripen  into  a  right,  and  it  is  said  that  the  only  remedy  is  to  build  on  tbe 
adjoining  land  opposite  to  the  offensive  window.    8  Campb.  80. 

The  present  is  not  a  case  of  ancient  tights.  It  is  not  contended  that 
tbe  action  can  be  sustained  upon  that  ground,  but  upon  the  principle 
that  no  one  shall  so  ase  his  own  property  as  to  injure  another.  ThuSi  no 
man  has  a  right  to  erect  upon  his  own  land,  near  tbe  bouse  of  another, 
any  mann&ctoty  which  shall  pois(xi  the  air  and  render  it  unwholesome. 
So  in  Morley  «.  Pragnell,*  an  action  was  held  to  lie  by  an  innkeeper 
agunst  the  defendant  for  erecting  a  tallow  fbrnaoe,  which  annoyed  his 
bouse  with  steuchea,  by  reason  of  which  his  guests  left  him,  and  bis 
family  became  unbealthflil.  So  Id  Aldreds's  Case,'  ttie  plaintiff  brought 
an  action  against  Burton,  the  defendant,  for  erecting  a  h<^-house  and 
pattiug  his  bogs  therein ;  and  by  reason  of  the  fetid  smells  the  plaiutJH 
and  his  family  could  not  remain  in  his  house.  The  plaintiff  recovered. 
The  defendant  moved  in  arrest  of  Judgment,  that  one  ought  not  to  have 
so  delicate  a  nose  that  he  cannot  bear  tbe  smell  of  bogs,  for  they  are 
necessary  to  the  food  of  man ;  but  it  was  resolved  that  tbe  action  lay. 
In  these  cases,  however,  It  Is  to  be  observed  (hat  a  positive  right  was 
invaded.  Every  person  is  entitled  to  the  use  of  the  elements  in  their 
natural  pority,  and  whoever  pcnsons  them  or  renders  tbem  unhealthy, 
violates  that  right  Tbe  person  who  makes  a  window  In  his  hoose 
which  overlooks  the  privscy  of  his  neighbcM',  does  an  act  which  strictly 
he  has  no  right  to  do ;  although  It  is  satd  no  action  lies  for  it.  He  is 
therefore  encroadiing,  though  not  strictly  and  legally  [trespassing  ue<^ 

>  Cro.  Oil.  118.  •  Cro,  Cm.  no.  ■  S  Co.  «8. 
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the  rights  of  another.  He  enjojs  an  easement  therefbre  in  his  neigh- 
bor's property,  which  in  time  may  ripen  into  a  right.'  2at  before  solD- 
oient  time  has  elapse*]  to  raise  a  presomption  of  a  grant,  he  baa  no 
right,  and  can  maintain  do  action  for  being  deprived  of  that  easement, 
let  the  motive  of  the  deprivation  be  what  ft  may ;  and  the  reason  is, 
that  in  the  eye  of  the  law  he  is  not  injured.  He  b  deprived  of  no 
right,  but  only  prevented  f>om  acquiring  a  right,  without  oonsideistitm, 
in  hia  neighbor's  property.  Suppose  an  obliging  farmer  permits  his 
neighbor  to  pass  and  repasa  through  hia  fields,  to  go  to  the  lands  of 
that  neighbor ;  If  this  la  permitted  for  20  years,  it  becomes  an  ease- 
ment, a  right  of  way,  which  the  owner  of  the  soil  cannot  Infringe ;  bat 
at  the  end  often  years,  he  chooses,  fh)m  mere  maUce  or  wantonness, 
to  shut  up  this  passage,  and  refuses  permission  to  his  neighbor  to  pass 
over  his  lands,  aa  he  used  to  do  for  ten  years  paat ;  does  an  action  lie? 
Most  certainly  not.  And  yet  that  case  is  not  distinguishable.  In  prin- 
ciple, tiom  that  under  consideration.  The  defendant  has  not  so  uaed  his 
own  property  as  to  injure  another.  No  one,  I^^y  speaking.  Is  injared 
or  damnified,  unless  some  right  Is  Infringed.  The  refusal  or  discon- 
tinuanoe  of  a  favor  gives  no  cause  of  action.  The  plaintiff  in  thia  caae 
has  only  been  refhsed  the  use  of  that  which  did  not  belong  to  her ;  and 
whether  the  motivea  of  the  defendant  were  good  or  bad,  she  baa  no 
legal  cause  of  complaint. 

The  motion  to  »et  aside  the  noruuit  denied* 


LEON  RIDEOUT  v.  DATID  KNOX  and  Akothxb. 

Ih  the  Suprbhb  Jodiclal  Codbt,  Massacsubetts,  Jakuabt  4,  1889. 

[AqMrtad  In  148  MatiaeiMiU$  RrpoiU,  3681 

ToBT  against  David  Knox  and  Elizabeth  E.  Knox,  his  wife.     TIm 

action  was  based  on  chapter  848  of  the  Statates  of  the  year  1887.* 

>  The  Ux  in  thU  eonntry  ii  igaiiut  the  uquiiition  of  tucb  ku  tMBment  br  lapM  of 
Ume.  OuMt  V  BeTiiold,  65  IlL  i7%;  Parker  p.  FooU,  19  Wend.  S09;  ilytn  v.  0«m- 
mel,  10  Barb.  B37.  —  Gd, 

■  Aabom  Co.  e.  Dooglu,  B  N,  T.  HI,  tSO  (Hmib);  Pickud  «.  CoUini,  S3  Bwb. 

Bat  M«  Thnnton  v.  Huioook,  18  Hu*.  2S0,  2S0,  S37.  --  Ed. 

*  This  itatnt«,  sDtitled  "  An  Act  in  nlation  to  Ibdon  *nd  othar  afametnn*  enctid 
to  aonoy,  ud  for  the  abatement  of  nniaaucea,"  utd  "  Approved  June  S,  L88T,"  ii  a* 

"Section  1.  Anj  fanea  or  other  ifcrneton  in  the  natnre  of  *  fraea,  nnneeeaaarilj 
exoeeding  air  feet  in  beif^t,  malldauly  erected  or  maintained  for  tlia  pnrpoaa  of 
annoying  the  owuen  or  oconpauU  of  a^jo'i'lng  pnipei^,  atiall  be  daetned  ■  prirale 
Qoituioei 

"  SectioD  2.  Any  ancb  owner  or  occnpant,  injnted  either  In  hie  comfort  or  the  cn- 
joymaQt  of  hia  latate  by  anch  nnisanee,  may  hare  an  action  of  ton  for  the  damagr 
Miatained  thereby,  uid  the  proTialona  of  obapter  one  bondrad  and  eighty  of  the  Pnldia 
StstntM  eonoHiiliig  totioni  for  piivato  nDivuioei  dksll  be  appUeaUe  thentou" 
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At  the  trial  ia  the-Snperioi  Conrt,  before  LaUirop,  J.,  the  evideooe 
showed  that  the  plaintiff  and  the  defendaotB  were  the  occnpants  of 
atUoining  eatatos  on  JohnaoD  Street  in  Lynn ;  that  the  atructure  com- 
plained of,  which  was  about  Bereoty-five  feet  long  and  eleven  feet  high, 
and  oomposed  of  slats  set  into  posts,  was  erected  in  NoTconlwr,  1886, 
on  the  order  of  Mrs.  Knox,  with  the  concurrence  and  assent  of  her  hns- 
band,  on  her  land,  against  the  fence  which  stood  on  the  line  dividiDg 
the  estates  of  the  parties ;  that  the  structure  was  about  two  and  a  half 
feet  fhim  some  of  the  windows  of  the  plMntiCTs  house,  and  about  six 
inches  fhim  one  window,  the  lower  part  of  which  was  of  grouDd  glass. 

David  Knox  testified  that  the  structure  in  quescion  was  erected  as  a 
trellis  on  which  to  trul  vines,  and  not  for  the  purpose  of  iqjunng  the 
plaintiff  in  the  comfort  or  enjoyment  of  hia  estate. 

Tbe  defendants  asked  the  judge  to  rule :  — 

"  1.  That  the  plaintiff  had  no  action,  as  chapter  348  of  tbe  Acts  of 
the  year  1887  was  QDCODStitutionaL 

**  2.  That  the  structure  must  be  erected  for  the  sole  purpose  of 
annoyance ;  even  if  a  motive  to  annoy  existed,  if  it  was  inferior  to  a 
motive  of  nee  or  adornment  of  the  defendants'  estate,  and  if  there  was 
a  bona  fide  use  of  the  structure,  beneficial  to  the  defendants,  tiie  plain- 
tiff cannot  recover." 

The  Judge  declined  to  give  the  first  ruling  requested,  but  ruled  that 
the  statute  was  constitutional ;  defined  tbe  terms  '■  maliciously  "  and 
"  unnecessarily ; "  and  gave  other  instructions  appropriate  to  the  case. 

As  to  tbe  second  request  for  Instructions,  the  judge,  after  instructing 
tbe  jury  that  the  plaintiff  must  prove  that  the  structure  was  maliciously 
maintained  for  the  purpose  of  annoying  the  plaintiff,  and  that  "  annoy- 
ing "  meant  "  Injuring  "  the  plaintiff,  either  in  bis  comfort  or  tbe  enjoy- 
ment of  his  estate,  instructed  the  jury  sa  follows:  "The  defendants 
say  the  structure  was  not  put  up  for  any  such  purpose  ;  that  it  was  put 
up  for  a  perfectly  legitimate  purpose,  namely,  as  a  trellis  on  which  to 
train  vines.  If  you  believe  that  that  was  the  sole  purpose  for  which  the 
structure  was  put  up,  then  tbe  plaintiff  baa  not  made  out  his  case.  But 
if  the  defendants  had  in  mind  in  maintaining  the  structure,  or  if  it  was 
their  intention  tn  maintaining  It,  not  only  to  use  It  for  the  purpose  of 
training  vines,  but  also  for  the  pnrpose  of  injuring  the  plaintiff,  either 
in  his  comfort  or  in  the  enjoyment  of  his  estate,  then  the  plaintiff  has 
made  out  that  part  of  his  case." 

The  Jury  returned  a  verdict  for  the  plaintiff  for  the  sum  of  one  cent ; 
and  the  defendants  alleged  exceptions.' 

J.  R.  Baldwin,  for  the  defendants. 

W.  H.  Nik»  and  G.  J.  Carr,  for  the  pUinUff. 

Holmes,  J.  This  is  an  action  of  tort,  under  tbe  Statute  of  1887, 
a  848.  The  plaintiff  has  had  a  verdict  for  nominal  damages,  and  the  first 
question  raised  by  the  bill  of  exceptions  Is  the  conititutionaltty  of  tbe 

■  Tha  MM  b  wowwhst  sbtUgad.  —  Eu 
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■tatnte.  Another  qaestion  more  or  less  connected  vitii  the  fonnci  is 
whetfaer  the  structure,  in  order  to  bring  it  within  the  act,  most  be 
erected  or  msintained  for  the  purpose  of  annoyance  as  the  dominant 
motive,  or  whether  it  is  enough  if  that  purpose  existed,  altbongh  snbor- 
dinate  to  a  bonajide  use  for  legitimate  purposes. 

At  common  law  a  man  has  a  right  to  build  a  fence  on  his  own  land 
as  high  as  he  pleases,  however  much  it  may  obstruct  Lis  neighbor's 
'  light  and  air.  And  the  limit  up  to  which  a  man  may  impair  hit 
.  neighbor's  enjoyment  of  his  estate  by  the  mode  of  using  his  own  is 
fixed  by  external  standards  only.  Walker  v.  Cronin ;  Chatfield  b. 
'WilBOD;  Phelps  v.  Nowlen;  Frazier  v.  Biowa;'  Martio,  B.,  in 
Sowstron  v.  Taylor.*    See  Benjamin  v.  Wheeler.* 

But  it  is  pitun  that  the  right  to  use  one's  propei^  for  the  sole  pur- 
pose of  iitjnring  others  is  not  one  of  tiie  immediate  rights  of  ownership; 
It  is  not  a  right  for  the  sake  of  which  property  is  recognized  by  the 
law,  but  is  only  a  more  or  less  necessary  incident  of  rights  which  are 
established  for  very  different  ends.  It  has  been  thought  by  respectable 
authorities,  that  even  at  common  law  the  extent  of  a  man's  rights  in 
caaes  like  the  present  might  depend  apon  the  motive  with  which  he 
acted.  Greenleaf  v.  Francis.'  See  Carson  ti.  Western  Railroad ;  * 
Boatb  r.  Driacoll ; »  Wbeatley  v.  Baugh ;  ^  Swett  v.  Cutts.B 

We  do  not  so  understand  the  common  law,  and  we  concede  flirtber, 
that  to  a  large  extent  the  power  to  use  one's  property  nuUevolenUy,  in 
any  way  which  would  be  lawful  for  other  ends,  is  an  incident  of  [Hvp- 
erty  which  cannot  be  taken  away  even  by  legislation.  It  may  be 
aasomed  that,  under  our  Constitution,  the  Legislature  would  not  have 
power  to  prohibit  putting  up  or  maintaining  stores  or  houses  with  mali- 
cious  intent,  and  thus  to  make  a  large  part  of  the  property  of  the  Com- 
monwealth dependent  upon  what  a  jury  might  find  to  have  been  the 
past  Or  to  be  the  present  motives  of  the  owner. 

But  it  does  not  fcdiow  that  the  rule  is  the  same  for  a  boundary  fence 
unnecessarily  built  more  than  six  feet  high.  It  may  be  sud  that  the 
dilferenoe  is  only  one  of  degree:  most  differences  are,  when  nicely 
analyzed.  At  any  rate,  difference  of  d^^ree  is  one  of  the  distinctaons 
by  which  the  r^ht  of  the  L^slature  to  exercise  the  police  power  is  de- 
termined. Some  small  limitations  of  previonsly  existing  rights  incidrat 
to  property  may  be  imposed  for  the  sake  of  preventing  a  manifest  evil ; 
U^;er  ones  conld  not  be,  except  by  the  exerdse  of  the  right  of  emiaent 
domain.    Sawyer  v.  Davis.' 

The  statute  is  confined  to  fbnces  and  stmctares  in  the  nature  of 
fences,  and  to  such  fences  only  as  unaeceasarily  exceed  six  feet  in 
height  It  is  hard  to  imagihe  a  more  insigniflcaot  curtailment  of  the 
rights  of  property.    Even  the  right  to  build  a  ftnoe  above  six  &et  is 

1  13  OUo  St  tU.  *  11  Exeh.  SM,  878,  SSt.     •  S  Gmy,  40e.  411. 

*  18  Pick.  117,  121,  122.  •  8  Oriy,  ^2^  124.  •  20  Conn.  638,  6M. 

f  36  Fenn.  St  528.  •  60  N.  H.  US,  447.  *  UV  Him.  2W.  SUl 
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not  denied,  when  any  convenience  of  the  owner  woold  be  served  by 
bailding  higher.  It  is  at  least  donbtTul  whether  the  act  applies  to 
feocea  not  sobstantially  adjoining  the  injured  party's  land.  The  fencae 
tnust  be  "  maliciously  erected  or  nutintained  for  the  pnipoM  of  annoy- 
ing "  adjoining  owners  or  occupiers.  This  language  clearly  expresses 
that  there  moat  be  an  actual  malevolent  motive,  as  distinguished  from 
merely  technical  malice.  The  meaning  is  plainer  than  In  the  case  of 
statutes  concerning  malicious  mischief.  Commonweami  v.  Walden.' 
See  Commonwealth  v.  Goodwin.' 

Finally,  we  are  of  opinion  that  it  is  not  enough  to  satisfy  the  words 
of  the  act  that  malevolence  was  one  of  the  motives,  but  that  malevolence 
must  be  the  dominant  motive, — a  motive  without  which  the  fenoe  would 
not  have  been  bnilt  or  maintained.  A  man  cannot  be  punished  for 
malevolently  maintaining  a  fence  for  the  purpose  of  annoying  his 
neighbor  merely  because  he  feels  pleasmr  at  the  thought  he  is  giving 
annoyance,  if  that  pleasure  alone  would  not  indnce  him  to  muntaio  it, 
or  if  be  would  maintain  it  for  other  reasons  even  if  that  pleasure  shonld 
be  denied  him.  If  the  height  above  sir  feet  is  really  necessary  for  any 
reason,  there  is  no  liability,  whatever  the  motivea  of  the  owner  in  erect- 
ing it  If  he  thinks  it  necessary,  and  acts  on  his  opinion,  he  is  not 
liable  because  he  also  acts  malevolently. 

VTa  are  of  opinion  that  the  statate.thns  construed  is  within  the  limits 
of  the  police  power,  and  ia  constitutional,  so  for  aa  it  regulates  the  sub- 
sequent erection  of  fences.  To  that  extent,  it  simply  restrains  a 
noxious  use  of  the  owner's  premises,  and  although  the  use  is  not  directly 
injurious  to  the  public  at  large,  there  is  a  public  interest  to  restrain  this 
kind  of  Aggressive  annoyance  of  one  neighbor  by  another,  and  to  mark 
a  definite  limit  beyond  which  it  is  not  lawfbl  to  go.  See  Common- 
wealth V.  Alger ;  *  Watertown  r.  Mayo ;  *  Train  v.  Boston  Disinfecting 
Ca*    See  also  Talbot  v.  Hudson.* 

Whether  the  statute  is  constitutional  with  reference  to  fences  already 
is  existence  when  the  act  was  passed,  is  a  more  difficult  question.' 

Mcceptiona  nutained, 

1  %  CiuIl  SS8.  *  laS  Hm.  IB,  SS.  ■  7  Ctuh.  SS,  80,  K. 

*  109  Haw.  816.  *  144  Hi^.  C2S.  •  IS  Onf,  417, 433. 

*  'Hie  court  answered  this  qnertioD  in  the  kfflmutiTe.  — En. 
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LETTS  V.  KESSLEH. 

UM.    U  Oka  Btatt,  TS.t 

Petttiok  by  Kessler  f^ainst  Letts,  to  restrain  the  completion  of  a 
high  board  fenoe  which  liCtts  was  buiHii:^  on  his  own  l&nd. 

A  demurrer  was  overrnled. 

The  circuit  court  finds  the  facts  to  be  as  follows:  — 

That  the  plaiotiS  owns  and  occupies  premises,  situated  on  laika 
street,  in  the  city  of  CleTeland,  known  as  "  The  Osbom,"  and  said 
plaintiff  owned  and  occupied  said  premises  at  the  time  of  the  erection 
of  the  structure  herein^ter  described.  Said  premises  were  used  by 
plaintiff  as  a  boarding  house.  Defendant  owns  and  occupies  premises 
adjoining  plaintiff  on  the  east  Between  the  two  houses  is  a  drive- 
way and  open  space  about  twenty  feet  wide.  Plaintiff  and  defendant 
had  litigation  in  May,  1891,  on  account  of  defendant's  having  attached 
a  shed  roof  to  her  building  without  consent  of  said  plaintiff.  About 
two  weeks  after  the  trial  of  said  lawsuit,  the  defendant  took  down 
said  shed  roof,  and  built  up  against  the  house  of  said  plaintiff  a  tight 
board  fence.  The  said  fence  was  eighty-six  feet  long.  The  scantlings 
were  placed  against  the  wall  of  said  plaintifTs  house  and  reached  up 
under  the  eaves  of  the  same.  Boards  were  nailed  onto  the  said  scaot- 
lingB,  beginning  about  two  feet  from  the  ground  and  extending  to  the 
sills  of  the  second  story  windows.  Defendant  nailed  onto  tie  rear 
portion  of  said  fence  and  extending  about  forty  feet  toward  the  front, 
a  shed  roof.  Under  this  shed  roof  defendant  had  lumber  piled.  Said 
board  fence  completely  covered  up  the  bath  room,  kitchen,  bed  room 
and  library  windows,  rendering  said  portion  of  the  house  dark,  damp, 
and  uninhabitable,  and  causing  substantial  damage  to  the  same.  Said 
structure  was  erected  upon  the  land  of  the  defendant  and  belonged  to 
him.  The  structure  was  ereet«d  by  said  defendant  from  motives  of 
unmixed  malice  toward  said  plaintiff  and  for  no  useful  or  ornamental 
purposes  of  the  property  of  said  defendant,  except  said  shed  roof  and 
its  back  wall  below  the  shed  roof,  which  may  subserve  some  useful 
purpose  of  defendant,  iu  the  use  of  his  property,  by  protecting  his 
lumber  pile  thereunder. 

Decree  r  that  defendant  be  enjoined  £rom  proceeding  further  with 
the  erection  of  the  fenoe ;  and  that  defendant  take  down  all  of  said 
fence  and  scantling  projecting  above  the  roof  of  said  shed,  and  all  the 
remainder  of  said  fence  outside  of  and  beyond  said  shed. 

Petition  in  error  to  reverse  the  judgment 

L.  A.  WUl»on  and  Edward  David,  for  plaintiff  in  eiror. 

C.  J.  Estop  and  B.  S.  Ford,  for  defendant  in  error. 

BuBKBT,  J.  The  only  question  in  this  case  arises  upon  the  follow- 
ing findings  of  fact  by  the  circuit  court :  — 

1  SUIraient  ^>ridged.    Argnminti  onuttcd.  — Et>. 
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«  Said  structore  was  erected  npon  the  land  of  the  defeadant  and 
belonged  to  Mm.  The  stmeture  was  erected  by  said  defendant  from 
motivea  of  unmixed  malice  toward  said  plaintiff,  and  for  no  oseful  or 
ornamental  purposes  of  the  property  of  said  defendant." 

It  is  not  claimed  that  the  person  of  the  plaintiff  was  interfered 
with  in  this  case,  so  that  we  have  for  consideration  only  the  rights  of 
property. 

The  fence  complained  of  is  upon  the  land  of  the  defendant  and 
belongs  to  him.  Plaintiff  fails  to  aver,  and  the  court  fails  to  find,  that 
she  has  any  right  to,  or  upon,  the  lot  of  defendant  below  by  contract, 
statute,  or  any  other  way  known  to  the  law  for  acquiring  a  right  to,  in, 
or  upon  lands,  unless  such  right  may  be  acquired  by,  and  transferred 
to  her,  by  means  of  the  aforesaid  "  motirea  of  unmixed  malice."  This 
is  a  manner  of  acquiring  on  the  one  hand,  and  of  transferring  on  the 
other,  a  right  to  property  unknown  to  the  law. 

But  it  is  ni^ed  in  her  behalf,  that  even  if  she  bad  no  right  of  pro- 
perty, and  eren  if  he  was  the  owner  of  the  lot,  that  he  could  not  use 
bis  own  land  for  the  purpose  of  erecting  structures  thereon  which 
subserve  no  useful  or  ornamental  purpose,  aud  are  erected  through 
motives  of  unmixed  malice  towards  his  adjoining  neighbor. 

It  is  and  must  be  conoeded  that  he  might,  by  erecting  a  building  on 
his  lot,  shut  off  her  light  and  air  to  exactly  the  same  extent  as  is  done 
by  this  fenee,  and  that  in  such  case  she  would  be  without  right  and 
without  remedy,  even  though  done  with  the  same  feelings  of  malice 
as  induced  him  to  erect  the  fence;  thus  making  his  acts  lawful  when 
the  malice  is  seasoned  with  profit,  or  some  show  of  profit  to  himself, 
and  unlawful  when  bis  malice  is  unmixed  with  profit,  the  injury  or 
inconvenience  to  her,  meanwhile,  remaining  the  same  in  both  cases. 
If  through  feelings  of  malice  he  desires  to  shut  the  light  and  air  from 
her  windows,  it  is  nothing  to  her  whether  be  makes  a  profit  or  loss 
thereby.  Her  injury  is  no  greater  and  no  less  in  the  one  case  than  in 
the  other.    As  to  her  it  is  the  effect  of  the  act,  and  not  the  motive. 

In  effect  he  has  the  right  to  shut  off  the  light  and  air  from  her  win- 
dows by  a  building  on  his  own  premises,  and  she  is  not  in  effect  con- 
cerned in  the  means  by  which  such  effect  is  produced,  whether  by  a 
building  or  other  structure ;  nor  is  she  concerned  as  to  the  motive, 
nor  as  to  whether  he  makes  or  loses  by  the  operation.  In  the  one 
case  she  might  have  a  strong  enspicion  of  his  malice,  while  in  the 
other  such  suspicion  would  be  ripened  into  a  certainty.  But  this  is 
nothing  to  her  as  affecting  a  property  right.  As  long  as  he  beeps  on 
his  own  property,  and  causes  an  effect  on  her  property  which  he  has 
a  r^ht  to  cause,  she  has  no  legal  right  to  complain  as  to  the  manner 
in  which  the  effect  is  produced,  and  to  permit  her  to  do  so,  would  not 
be  enforcing  a  right  of  property,  but  a  rule  of  morals.  It  would  bo 
controlling  and  directing  his  moral  conduct  by  a  suit  in  equity,  by  an 
injunction. 

To  permit  a  man  to  oanse  a  certain  injurioua  effect  upon  the  pre- 
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miaes  of  his  neighbor  bj  Uia  erection  of  a  struotuie  on  hie  own 
premises  if  sncfa  stnioture  is  beneficial  or  ornamental,  and  to  prohibit 
him  from  causing  the  same  effect  in  ease  the  structure  is  neither  bene- 
ficial nor  ornamental,  but  erected  from  motiTes  of  pure  malice,  is  not 
protecting  a  legal  right,  but  is  controlling  his  moral  conduct  In  this 
state  a  man  is  free  to  direct  his  moral  conduct  as  he  pleases,  in  so  far 
as  he  is  not  restrained  by  stiitute. 

But  it  is  said  that  such  acta  are  offensive  to  the  principles  of  equity. 
Ifot  80.  There  is  no  conflict  between  law  and  equity  in  our  practice, 
and  what  a  maji  may  lawfully  do  cannot  be  prohibited  as  inequitable. 
It  may  be  immoral,  and  shook  our  notions  of  fairness,  but  what  the 
law  permits,  equity  tolerates.  It  would  be  muoh  more  'inequitable 
and  intolerable  to  allow  a  man's  neighbors  to  question  his  motires 
every  time  that  he  should  undertalce  to  erect  a  structure  upon  bis  own 
premises,  and  drag  him  before  a  oourt  of  equity  to  ascertain  whether 
he  is  about  to  nect  the  stnioture  for  ornament  or  profit,  or  through 
motives  of  unmixed  malioe. 

The  case  is  not  like  annoying  a  neighbor  by  means  of  causing  smoke, 
gas,  noisome  smells,  or  noises  to  enter  his  premises,  thereby  caosing 
injury.  In  such  cases  something  is  produced  on  one's  own  premises 
and  conveyed  to  the  premises  of  another ;  but  in  this  case  nothing  is 
sent,  but  the  air  and  light  are  withheld.  A  man  may  be  compelled  to 
keep  his  gas,  smoke,  odors  and  noise  at  home,  but  he  cannot  be  com- 
pelled to  send  his  light  and  air  abroad.  Mullen  t.  Strieker,  19  Ohio 
St  135. 

If  smoke,  gas,  offensive  odors,  or  noise  pass  from  one's  own  pre- 
mises to  or  upon  the  premises  of  another  to  his  injury,  an  action  will 
lie  therefor,  even  though  the  smoke,  gas,  odor  or  noise  should  be  caused 
by  the  lawful  business  operations  of  defendant  and  with  the  best  of 
motives.    Broom's  Legal  Maxims,  372. 

Id  such  cases  it  is  the  effect  or  injury,  and  not  the  motive,  that  is 
regarded.  The  true  test  is,  vhether  anything  recognized  by  law  as 
injurious,  passes  from  the  premises  of  one  neighbor  to  that  of  another. 
Anything  so  passing  invades  the  legal  rights  of  him  whose  premises 
it  reaches,  and  such  rights  will  be  protected.  But  courts  cannot  regu- 
late or  control  the  moral  conduct  of  a  man,  unless  authorized  so  to  do 
by  statute. 

The  following  cases,  cited  by  plaintiff  in  error,  bear  more  or  less 
upon  the  question  involved  in  this  case,  and  seem  to  produce  a  decided 
veight  of  authority  in  his  favor;  Frtuiier  v.  Broton,  12  Ohio  St  294; 
FaUoony.  Schilling,  29  Kan.,  292  j  JfoAon  v.£rown,13Wendall,261; 
QremUaf-v.  FraaeU,  18  Pick.  123;  Chatfidd  v.  WiUan,  28  Vt  49. 

The  following  additional  authorities  are  to  the  same  effect:  — 

[Citations  omitted.] 

The  defendant  in  error  cites  the  cases  reviewed  in  Fraxier  v.  Brtnm, 
12  Ohio  St  294,  and  also  the  case  of  Burke  v.  Smith,  69  Mich.  380. 
Most  of  the  cases  cited  axe  cases  arising  out  of  interferenM  with  weUs, 
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Bpiinga,  and  percolating  waters ;  saoh  oases  beai  bat  slightly  upon  the 
qaestion.  The  Michigan  case  is  substantially  like  the  case  undei 
consideration.  In  that  ease  the  lover  court  enjoined  the  defendant, 
and  that  judgment  was  affirmed  by  an  equally  divided  court.  The 
syllabus  says  that  the  court  being  equally  divided,  nothing  is  decided. 
As  nothing  wasdeoided,  the  case  ia  not  an  anthotil^  on  either  side  of 
the  question. 

But  it  ia  strongly  u^ed  by  counsel  for  defendant  in  error,  that  the 
maxim,  "  Enjoy  your  own  proper^  in  such  a  manner  as  not  to  injure 
that  of  another  person,"  applies  in  such  oases  as  this,  and  that  as  it 
must  be  oonoeded  that  the  fence  in  question  is  an  injury  to  the  pro- 
perfy  of  defendant  in  error,  that  his  acta  are  in  oon&iot  with  the 
above  maxim. 

At  first  blush  this  would  seem  to  be  so,  but  a  careful  consideration 
shows  the  contrary.  The  maxim  is  a  very  old  one,  and  states  the  law 
too  broadly.  In  this  case,  for  instance,  it  ia  conceded  that  the  plain- 
tiff in  error  had  the  right  to  enjoy  bis  property  by  erecting  a  house 
so  as  to  do  the  same  injury  which  was  dona  by  the  fence,  and  that 
while  that  would  be  an  injury  to  the  property  of  defendant  in  error, 
she  would  be  without  remedy,  and  his  act  in  erecting  such  house 
would  not  be  regarded  as  violating  the  maxim. 

In  Jeffries  v.  WiUiama,  5  Exch.  797,  it  was  claimed,  and  in  Smi- 
road  Company  v.  Bingham,  29  Ohio  St.  369,  it  was  held,  tiiat  the  true 
and  legal  meaning  of  the  maxim  is,  "  So  use  your  own  property  as 
not  to  injure  the  rights  of  another."  Boynton,  J.,  in  that  case  says : 
"  Where  no  right  has  been  invaded,  althongh  one  may  have  injured 
another,  no  liability  has  been  incurred.  Any  other  rule  would  be 
manifeetly  wrong."  The  maxim  should  be  limited  to  causing  injury 
to  the  rights  of  another,  rather  than  to  the  property  of  another,  because 
for  an  injury  to  the  rights  of  another  there  is  always  a  remedy,  bat 
there  may  be  injuries  to  the  property  of  another  for  which  there  ia  no 
remedy,  as  in  draining  a  spring  or  well,  or  cutting  off  light  and  air  or 
a  pleasant  view  by  the  erection  of  buildings,  and  many  other  cases 
which  might  be  cited. 

Thus  limiting  the  maxim  to  the  rights  of  the  defendant  in  error,  it 
is  plain  that  the  acta  of  plaintiff  in  error  in  the  use  which  he  made  of 
his  property  did  not  injure  any  legal  right  of  hers,  and  that  therefore 
what  he  did,  was  not  in  violation  of  such  maxim. 

JvdffnaU  reversed. 
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Gabe,  nnder  sections  28  and  29,  chapter  143,  Fnblio  Statutes,  for 
maintaiDing  a  strooture  in  tlie  nature  of  a  fence,  ia  violation  of  the 


Upon  the  trial,  defendant  moved  for  a  nonsuit^  on  the  ground  that 
the  statute  is  unooDstitutioQ&l.  The  motion  was  denied,  and  defend. 
tmt  excepted. 

Yerdiot  for  the  plainti£. 

Patrick  M  Sullivan,  for  plaintiff. 

Brown,  Joneg  &  Warren,  for  defendant. 

Pabsons,  C.  J.  "  Any  fence  or  other  stmctore  in  the  natare  of  a 
f^nce,  unnecessarily  exceeding  five  feet  in  he^^ht,  erected  or  maintained 
for  the  purpose  of  annoying  the  owners  or  occupants  of  adjoinii^ 
property,  shall  be  deemed  a  private  nuisanoe. 

"Any  owner  or  occupant,  injured  either  in  his  comfort  or  the  en- 
joyment of  his  estate  by  such  nuisance,  may  have  an  action  of  tort  for 
the  damage  sustained  thereby. 

"  If  the  plaintiff  recovers  judgment  in  the  action,  the  defendant  shall 
cause  the  removal  of  the  nuisance  within  thirty  days  from  the  date  of 
the  judgment,  and  for  each  day  he  shall  permit  the  nuisance  to  remain 
after  the  expiration  of  said  thirty  days  he  shall  incur  a  penalty  of  ten 
dollars  for  the  use  of  the  party  injured."     P.  8.  c.  143,  m.  28,  29,  30. 

The  act  forbids  the  use  by  one  landowner  of  hia  land  for  the  un- 
necessary erection  of  a  fence  exceeding  five  feet  in  height^  when  the 
purpose  of  such  unnecessary  height  is  the  annoyance  of  the  adjoining 
owner  or  occupant,  if  suoh  unnecessary  height  injures  the  adjoining 
owner  in  his  comfort  or  the  enjoyment  of  his  estate.  The  claim  of  the 
defendant  in  support  of  his  motion  for  a  nonsuit,  that  the  statute  is 
unconstitutional,  raises  the  question  whether  the  statutory  prohibi- 
tion is  an  interference  with  the  defendant's  "nataral,  essential,  and 
inherent "  right  of  "  acquiring,  possessing,  and  protecting  property," 
or  deprires  him  of  that  protection  in  its  enjoyment,  which  is  the  right 
of  "  every  member  of  the  commnnity."    Bill  of  Rights,  artt.  2, 12. 

The  constitutional  objection  made  to  the  present  statute  raises  the 
question,  if  it  appears  that  the  statute  is  an  interference  with  the  de- 
fendant's property  right,  whether  the  interference  is  or  not  one  which 
the  legislature  might  properly  make  as  a  regulation  of  the  use  of  pro- 
perty. The  constitutionality  of  similar  statutes  has  been  upheld  upon 
the  latter  ground,  as  being  merely  a  small  limitation  of  existing  rights 
incident  to  property,  which  nnder  the  police  power  may  be  imposed 
'  for  the  sake  of  preventing  a  manifest  evil.  "  It  is  hard,"  it  has  been 
1  Stitam«Dt>  ibrtdgcd.    Portions  of  0|HniDD  omitted,  —  E&. 
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said,  "to  imagine  a  more  iBsignifioant  cnrtailment  of  the  riglits  of 
property."  Sideout  v.  Knox,  148  Mass.  368,  372,  373 ;  Karasek  r. 
Peier,  22  Wash.  419 ;  Wettem,  eto.  Ca.  v.  Knickerbocker,  103  Cal.  111. 
Similar  statutes  in  Maine,  Yermoot,  and  Connecticut  have  been  before 
the  courts,  but  it  has  not  been  saggested  that  the  power  of  the  legis- 
lature to  adopt  them  has  been  attacked  in  those  states.  X<m2  v.  Lang, 
don,  91  Me.  221 ;  Harbiaon  t.  White,  46  Codd.  106 ;  Oallagker  v.  Dodge. 
48  Conn.  387,  —  40  L.  E.  A.  181-183,  note. 

The  present  atatate  was  passed  in  1887.  Lavs  1887,  e.  91.  In 
Hunt  V.  Coggvn,  66  N.  H.  140,  the  verdict  was  for  the  defendant;  and 
in  Horan  v.  Byrnes,  70  N.  H.  631,  the  defendant  waived  any  objection 
to  the  statute  npon  this  ground.  In  Loveli  v.  Noyes,  69  IT.  H.  263, 
the  question  was  whether  a  building  was  within  the  terms  of  the 
statute.  The  constitutional  qnestion  is  now  presented  for  the  first 
time. 

It  is  objected  in  answer  to  the  argument  that  statutes  like  the  pre- 
sent are  within  the  constitutional  exercise  of  the  police  power,  involv- 
ing for  the  general  good  some  alight  limitation  of  existing  property 
rights,  that  if  one  incident  of  the  property  right  in  real  estate  is  the 
right  to  use  it  maliciously  for  the  sole  purpose  of  injuring  another,  it 
is  as  much  an  invasion  of  the  right  to  take  it  from  a  small  portion  as 
from  the  whole  of  one's  property ;  and  that  the  matter  in  question 
concerns  private  individuals  and  not  the  public  in  general,  and  hence 
does  not  come  within  the  police  power.  State  v.  White,  64  If.  H.  48, 
60.  It  may  be  thought  these  objections  are  successfully  answered  in 
the  cases  cited,  or  that,  if  not  there  answered,  a  satis&ictory  answer 
can  be  found.  But  a  disoussion  of  these  objections  does  not  reach  the 
fundamental  question  in  the  case. 

"The  statute  was  designed  to  prevent  an  act  the  sole  effect  of  which 
would  be  to  annoy  or  injure  another."  LoveU  v  Ifoyet,  69  N.  H.  263. 
The  primary  question,  therefore,  is  whether  one's  right  to  use  pro- 
perty solely  to  injure  another  is  a  part  of  his  property  right  in  real 
estate,  which  is  so  protected  by  the  constitution  that  the  prohibition 
of  such  use  is  not  within  the  general  power  of  legislation  "  for  the 
benefit  and  welfare  of  this  state  and  for  the  governing  and  ordering 
thereof."  Const,  art.  5.  Upon  the  question  whether  a  fence  on  or 
near  the  division  line  between  adjoining  landowners,  maliciously  built 
to  an  unreasonable  height  for  the  sole  purpose  of  annoying  and  injur- 
ing the  adjoining  owner  or  occupant,  is  a  nuisance  which  can  in  the 
absence  of  statutory  authority  be  abated  by  an  injonetion,  the  courts 
are  in  conflict  Letts  v.  Kesiler,  64  Ohio  St  73,  answers  the  question 
■in  the  negative,  while  an  opposite  conclusion  is  reached  in  Michigan. 
Surke  v.  Smith,  69  Mich,  380;  Flaherty  v.  Moran,  81  Mich.  62; 
Kirkwood  v.  Finegan,  96  Mich.  543.  In  Ridaoui  v.  Knox,  148  Mass. 
368,  and  Karasek  v.  Peier,  22  Wash.  419,  oases  in  which  the  power  of 
the  legislature  to  enact  a  statute  similar  to  that  under  consideration 
is  attacked  and  upheld,  it  is  conceded  'fthat  to  a  large  extent  the 
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pover  to  nse  one's  property  malevalently,  io  any  way  which  would 
be  lawful  for  other  ends,  ia  an  incident  of  property  which  cannot  be 
taken  away  even  by  legtslatioD."    RideoiU  r.  Knox,  tupra,  372. 

The  conclnsion  that  a  landowner's  property  right  in  real  estate 
includes  the  right  to  nse  it  solely  for  the  icjoiy  and  annoyance  of 
his  neighbor,  without  intending  to  subserve  any  useful  purpose  of 
his  own,  is  "  based  upon  a  narrow  view  of  the  effect  of  the  land 
titles,"  and  is  reached  "by  the  strict  enforcement  of  a  technical  rule 
of  ownership  briefly  expressed  in  an  ancient  maxim,"  ei^iu  ett  jo/wn, 
(guB  tat  uaque  ad  ooelurn.  The  courts  of  this  state  have  had  in  some 
respects,  at  least,  a  different  understanding  of  the  elements  of  land- 
ownership.  As  to  the  use  of  land  in  the  oxitrol  of  surface  water,  the 
enjoyment  of  water  percolating  beneath  the  surface,  and  the  use  gen- 
erally that  may  be  rightfully  made  of  real  estate  by  the  owner  or 
occupant,  the  test  has  been  considered  to  be  not  merely  whether  the 
act  was  an  exercise  of  dominion  on  the  land  regardless  of  the  injury 
to  other  land,  but  the  reasonableness  of  the  use  nnder  all  the  circom- 
atances,  including  the  necessity  and  advantage  to  one  and  the  unavoid- 
able ijijury  to  the  other.  Franklin  v,  Durgee,  71  W.  H.  186;  Ladd  v. 
Brick  Co.,  68  K  H.  1S5;  8v>ett  v.  Cutis,  mS.  H.  439;  Banttt  v. 
Company,  43  N.  H.  569,  577.  It  has  been  said  that  the  rule  of  ab- 
solute dominion  is  easier  of  application.  Chase  v.  Siiverttonsy  G2  Ue. 
175,  183.  This  view,  however,  does  not  seem  to  be  upheld  by  the 
difficulties  met  in  its  application  in  reference  to  surface  waters.  See 
Franklin  v.  Durgee,  71  N.  H.  186,  189.  But  however  that  may  be, 
difficulty  in  administration  is  not  a  sufficient  reason  for  the  denial  of 
juBtice.  Cases  like  Chatfteld  v.  Wilsm,  28  Vt  49,  and  Phelpt  v. 
Sowlen,  72  If.  Y.  39,  in  which  the  principle  of  the  maxim  relied  upon 
is  applied  to  waters  in  the  soil,  are  not  authority  here,  where  a  con- 
trary view  ia  entertained.  Franklin  v.  Jhirgee  and  Basiett  v.  Com^ 
pony,  supra. 

Aside  from  the  antborities  in  cases  in  which  the  control  of  waters 
was  in  question,  the  leading  case  appears  to  be  Mohan  v.  Brow*, 
13  Wend.  261.  Here,  althoi^h'  the  plaintiff  alleged  that  the  fence 
complained  of  was  erected  solely  to  injure  her,  the  decision  is  upon 
the  ground  that  by  the  erection  of  the  fence  the  plaintiff  is  deprived 
of  no  right,  but  is  merely  prevented  &om  acquiring  a  right.  If  by 
enjoyment  of  light  and  air  across  bis  nei^bor's  land  for  the  prescrip- 
tive period  a  landowner  could  acquire  a  right  to  such  enjoyment,  the 
building  of  a  fence  aa  an  assertion  of  a  contrary  right  and  to  prevent 
the  acquiring  of  such  easemmt  would  be  a  buildii^  for  a  neoeasary 
and  useful  purpose,  and  not  for  the  sole  purpose  of  annoying  anoUier. 
The  case  standing  upon  a  view  of  the  effect  of  non-user  of  a  right  to 
build,  now  generally  abandoned  in  this  country  (Wash.  Base.  490, 
497,  498),  is  not  of  value  in  the  present  disouBsion.  The  argnment 
generally  is,  that  the  motive  with  which  one  does  ui  act  otherwise 
lawful  is  immaterial ;  and  hence,  as  it  must  be  conceded  that  a  land 
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owner  has  the  right  to  build  on  his  laud  as  be  conceires  may  brat  anty 
getve  his  iaterests,  the  Mt  lawful  for  a  uaeful  purpose  is  not  made 
unlawful  and  a  noisanoe  merely  I^  the  intent  accompanying  it. 

Whether  the  first  proposition  is  entirely  tme  may  perhaps  be 
doubted.  Cases  oited  to  support  the  proposition  {Walker  t.  Cronin, 
107  Mass.  555 }  FAelps  y.  Nbwlen,  72  N.  Y.  39)  do  not  support  it  in 
its  entirety.  9ee  Chaley  t.  King,  74  Me.  164.  In  Hougton  t.  Laffee, 
46  N.  H.  605,  which  was  trespass  for  cutting  an  aqueduct  pipe  main- 
taiaed  by  the  plaintiff  upcai  the  defendant's  land  1:^  a  parol  license,  it 
was  held  that  if  the  cutting  of  the  pipe  was  done  simply  for'the  pur- 
pose of  putting  an  end  to  the  license,  and  without  any  malice  or  in- 
tentional wrong,  the  defendant  would  not  be  liable  ;  but  if  the  pipe 
was  out  "  wantonly,  unneeessarilyi  maliciously,  and  with  a  view  .  .  . 
to  injure  the  plaintiff,"  the  defendant  would  be  liable.  It  is  tme  that 
an  act  which  one  has  the  right  to  do  under  all  circumstances,  like  the 
bringing  of  a  suit  upon  a  valid  claim  {Friel  v.  Plumer,  69  N.  H.  498), 
cannot  be  made  actionable  b;  the  motive  which  accompanies  it  But 
as  applied  to  the  use  of  real  estate  the  argument  begs  the  question, 
which  is  whether  the  enjoyment  of  real  estate  includes  the  right  to 
ose  it  solely  to  injure  another.  Because  when  employed  for  a  useful 
purpose  such  use  may  rightfully  injure  another,  it  does  not  follow 
that  the  sune  use  for  a  wrongful  purpose  may  also  rightfully  injure 
another,  except  upon  the  theory  of  absolute  dominion,  for  the  charac- 
ter of  the  use  is  an  element  of  the  right 

"  As  a  general  proposition,  it  is  safe  to  say  that  the  owner  of  land 
has  a  right  to  make  a  reasonable  use  of  his  proper^ ;  and  that  right 
extends  as  well  to  an  unlimited  distance  above  the  earth's  surface  as 
to  an  unlimited  distance  below.  He  may  not  only  dig  for  a  founda-- 
*  tion  and  a  cellar  as  deep  as  he  pleases,  but  he  may  erect  his  building 
■8  high  as  he  pleases  into  the  ur,  snbjeot  all  the  time,  of  course,  to  a 
proper  application  of  the  doctrine  contained  in  the  maxim,  ne  vtert 
tuo  vt  aliervum  non  Uedaa.  The  erection  and  maintenance  of  buildings 
for  habitation  or  business  is  a  customary  and  reasonable  use  of  land. 
Of  course  the  landowner,  in  making  such  erectims,  must  be  held  to 
the  exercise  of  all  due  oare  gainst  infringing  the  legal  rights  of 
others,  to  be  determined  by  the  nature  of  the  rights  and  interests  to 
be  affected,  and  all  the  circumstances  of  each  particular  case."  Ladd, 
J.,  in  Qvirland  v.  Toume,  55  N.  H.  55,  58. 

"Property  in  land  must  be  considered,  for  many  purposes,  not  as 
au  absolute,  unrestricted  dominion,  but  as  an  a^regation  of  qualified 
piivileges,  the  limits  of  which  are  prescribed  by  the  equality  of  rights 
and  the  correlation  of  rights  and  obligations  necessary  for  the  highest 
enjoyment  of  land  by  the  entire  community  of  proprietors.  .  .  .  The 
abil  is  often  called  property,  and  this  use  of  language  is  sufficiently 
accurate  for  some  purposes.  •  But  the  proposition  that  the  soil  is  pro- 
'  perty  conveys  a  very  imperfect  idea  of  the  numerous  and  vt^onsly 
limited  rights  comprised  in  landed  estate ;  and  it  is  sometime  nsoes- 
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•aty  to  remember  that  the  name  of  property  belongs  to  some  of  the 
easeotial  proprietary  lights  vested  in  the  person  called  the  owner  of 
the  8oiL  ...  So  these  proprietary  rights,  which  are  the  only  vaJoable 
ingredients  of  a  landowner's  property,  may  be  taken  from  him, 
without  an  asportation  or  adverse  ptrsoual  occupation  of  that  portion 
of  the  earth  which  is  his  in  the  limited  sense  of  being  the  subject  of 
certain  legally  recognized  proprietary  rights  which  he  may  exercise 
for  a  short  time.  .  .  .  One  of  Eaton's  proprietary  rights  was  the  cot^ 
relative  of  R's  duty  of  abstaining  from  such  a  use  of  air  and  water, 
and  from  such  an  interference  with  their  quality  and  circulation,  as 
would  be  unreasonable  and  injurious  to  the  enjoyment  of  Eaton's 
farm."  Thovipaon  v.  Androaooggin  Co.,  54  H".  H.  646,  551,  552,  654. 
"  Excavations  maliciously  made  in  one's  own  land,  with  a  view  to 
destroy  a  spring  or  well  in  his  neighbor's  land,  could  not  be  regarded 
as  reasonable."     Swett  r.  CutU,  50  N.  H.  439,  447. 

"  If  a  man  has  no  right  to  dig  a  hole  upon  his  premises,  not  for 
any  benefit  to  himself  or  his  premises,  but  for  the  express  purpose  of 
destroying  his  neighbor's  spring,  why  can  he  permitted  to  shut  out 
light  ^and  air  from  hia  neighbor's  windows  maliciously,  and  withoat 
profit  or  benefit  to  himself  ?  By  anal<^,  it  seems  to  me  that  the  same 
principle  applies  in  both  oases,  and  that  the  law  will  interpose  and  pre- 
vent the  wanton  injury  in  both  cases.  ...  It  mast  be  remembered 
that  no  man  has  a  legal  right  to  make  a  malicious  use  of  his  property 
...  for  the  avowed  purpose  of  damaging  his  neighbor.  To  hold 
otherwise  would  make  the  law  a  convenient  en^pne  in  cases  like  the 
present  to  injure  and  destroy  the  peace  and  comfort,  and  to  damage 
the  property,  of  one's  neighbor,  for  no  other  than  a  wicked  purpose, 
which  in  itself  is  or  ought  to  be  unlawful.  The  right  to  do  Uiis  can- 
not, in  an  enlightened  ooantry,  exist  either  in  the  use  of  property  or 
in  any  way  or  manner.  .  .  .  The  right  to  breathe  the  air,  and  to  enjt^ 
the  sunshine,  is  a  natural  one ;  and  no  man  can  pollute  the  atmo- 
sphere, or  shut  out  the  light  of  heaven,  for  no  better  reason  than  that 
the  situation  of  his  property  ia  such  that  he  is  given  the  opportunity 
of  so  doing,  and  wishes  to  gratify  his  spite  and  malice  towards  his 
neighbor."  Morse,  J.,  in  Burke  v.  Smith,  69  Uich.  380,  approved 
and  unanimously  adopted  in  Flaherty  v.  jfonin,  81  Mich.  62,  above 
cited. 

"  While  one  may  in  general  put  his  property  to  any  use  he  pleases 
not  in  itself  unlawful,  his  neighbor  has  the  same  right  to  the  nndis. 
ttubed  enjoyment  of  hia  adjoining  property.  .  .  .  What  standard  does 
the  law  provide?  .  .  .  Whatever  may  be  the  law  in  other  jorisdio- 
tiooB,  it  mast  be  r^arded  as  settled  m  this  state  that  the  test  is  tbe 
reasonableness  or  unreasonableness  of  the  business  in  questdon  nndn 
all  the  oiroomstanees."  Ladd  v.  Brick  Co.  68  N.  H.,  1^  186.  "  TIm 
oommott-law  right  of  the  ownership  of  land,  in  its  relationslup  to  the 
control  of  snrfaoe  water,  as  understood  by  tiia  courts  of  this  state  for 
JIUU17  years,  does  not  sanction  or  authorize  practioal  injustice  to  one 
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landover  by  the  atbitTary  and  tmreasoiiable  exeroiae  of  the  right  of 
dominion  by  another "  (franklin  t.  Durgee,  rupra),  bat  makes  the 
test  of  the  right  the  reasonablenees  of  the  use  under  all  the  oircnm- 
stanoes.  In  such  case  the  porpoae  of  the  use,  whether  understood 
by  the  landowner  to  be  necBssaiy  or  useful  to  himself,  or  merely 
intended  to  harm  another,  may  be  decisive  ui>on  the  question  of  i^ht. 
It  cannot  be  jostly  contended  that  a  purely  malicious  use  is  a  reason- 
able use.  The  question  of  reasonableness  depends  upon  all  the  cli- 
cumstanoes  —  t^  advantage  and  profit  to  one  of  the  use  attacked, 
and  the  unaroidable  injury  to  the  other.  Where  the  only  advantage 
to  one  is  the  pleasure  of  injuring  another,  there  remains  no  founda- 
tion upon  which  it  oan  be  deteimined  that  the  disturbanoe  of  the 
other  in  the  lawful  enjoyment  of  his  estate  is  reasonable  or  necessary. 
There  is  no  sound  ground  upon  which  a  distinction  can  be  made 
agaidst  the  plaintiff's  right  to  use  his  land  for  the  enjoyment  of  the 
air  and  light  which  naturally  oome  upon  it,  in  favor  of  his  right  to 
use  it  to  enjoy  the  waters  which  naturally  flow  upon  or  under  it,  ex- 
cept the  fact  that  the  use  of  land  for  bnildings  necessarily  cuts  oS 
air  and  light  from  the  adjoining  estate.  The  fact  that  the  improve- 
ment of  real  estate  in  this  way  for  a  useful  purpose,  universally  con- 
ceded to  be  reasonable,  may  aSect  the  adjoining  owner's  enjoyment 
of  bis  estate  to  the  same  extent  as  a  like  act  done  solely  to  injure  the 
other,  is  not  a  sufficient  reason  for  distinguishing  the  right  to  build 
upon  the  surface  from  the  right  to  dig  below  it  or  to  control  the  sur- 
face itself.  Jurisdictions  which  reject  the  doctrine  of  reasonable 
necessity,  reasonable  care,  and  reasonable  use,  which  "  prevail  in  this 
state  in  a  liberal  form,  on  a  broad  basis  of  general  principle  "  (Haley 
V.  Coleord,  59  N.  H.  7),  as  applied  to  the  ownership  of  real  estate,  in 
favor  of  the  principle  of  absolute  dominion,  may  properly  consider  a 
malicioas  motive  immaterial  upon  the  rightfulness  of  a  particular  use ; 
but  in  this  state,  to  do  so  would  be  to  reject  the  principle  announced 
in  Bamett  v.  Company,  43  X.  H.  669,  and  repeatedly  reaffirmed  dur- 
ing the  last  forty  yeare. 

It  is  to  be  conceded  that  the  maxim  nc  utere  tuo  vi  alienum  turn 
ladat  is  to  be  applied  as  forbidding  injury,  not  merely  to  the  property, 
but  to  the  right  of  another.  Ladd  v.  Brick  Co.,  68  N.  H.  185 ;  Fitii- 
hurg,  ete.  B'y  v.  Bingham,  29  Ohio  St  364 ;  Letts  v.  Kestler,  54  Ohio 
St  73  i  SonoTOi  V.  Backhouie,  E.  B.  &  E.  622,  643;  Jeffries  v.  Wil- 
tiavu,  5  Exch.  792.  But  the  landowner's  right  in  the  enjoyment  of 
bis  estate  being  that  of  reasonable  use  merely,  there  attaches  at  once 
to  each  the  correlative  right  not  to  be  disturbed  by  the  malicious,  and 
hence  unreasonable,  use  made  by  another.  To  hold  that  a  right  is 
infringed  because,  by  the  noxious  use  made  by  another,  the  air  com- 
ing upon  a  landowner's  premises  is  made  more  or  less  injurious,  and 
to  deny  the  invasion  of  a  right  by  an  unreasonable  use  which  shuts 
off  air  and  light  entirely,  is  an  attempt  to  bound  a  right  inherent  and 
essential  to  l^e  common  enjoyment  of  property  by  the  limitations  of 
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an  ancient  form  of  aotion.  An  unreasonable  nse  of  one  estate  Tca.j 
constitute  a  noisance  by  its  diminution  of  the  right  of  enjoyment  of 
another,  without  furnishing  all  the  elements  necessary  to  maintain  an 
action  quare  clautitm  fregit ;  though  in  particular  cases  it  may  be 
said  that  no  right  is  invaded  unless  something  comes  from  the  one 
lot  to  the  other.  hwM  t.  Concord,  70  N.  H.  485,  488,  489 ;  Th»m.p- 
»m  T.  AndroKoggin  Co.,  54  N.  H.  646,  652 ;  "Wood  Nuis.,  «.  611.  As, 
therefore,  the  statute  does  not  deprive  the  plaintiS  of  any  right  to  a 
reasonable  use  of  his  land,  but  only  prohibits  an  unnecessary,  unrea- 
sonable use,  it  does  not  deprive  him  of  any  property  right  Hence  it 
is  not  necessary  to  inquire  irbether,  as  an  invasion  of  property  ri^t^ 
the  limitation  of  the  statute  is  one  whioh  might  properly  be  made  for 
the  general  good. 

The  objection  based  upon  the  unconstitutionality  of  the  statute  is 
not  sustained,  and  the  exoeption  to  the  denial  of  the  motions  for  a 
nonsuit  and  to  direct  a  verdiot  upon  that  ground  is  overruled. 

[The  verdict  was  set  aside  on  account  of  an  erroneous  ruling  ag  to 
the  admission  of  evidence.]^ 

■  [Alto  " ipit* fence" CUM,  tM  18 Hut. lAwBtv. 414^01— b>.] 
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DOERE  V.  KRUuER. 
CouKi  ov  GoLHAs,  Mat  2,  1860. 

[DallcK,  SmuM  P4riadifiM,  lUS,  3,  ».] 

Thb  Court  * . .  .  Since  it  appears  from  tbe  evidence  taken  in  the 
court  below  and  from  a  view  of  tlie  premisea  in  controTersj,  tbat 
there  has  been  for  a  long  time  high  up  in  the  gable  end  of  the  plain- 
tiff's house  on  tbe  aide  towards  the  house  of  tbe  defendant  a  window, 
which  served  no  other  purpose  Uian  to  light  a  staiiwaj,  being  accessi- 
ble only  by  a  ladder  testing  upon  the  landing  at  the  top  of  the  stairs, 
and  having  an  outlook  only  upon  the  roof  of  the  defendant's  house ; 

Since  it  also  appears  tbat  the  defendant  in  a  spirit  of  malevolence, 
without  any  benefit  to  himself,  and  for  tbe  sole  purpose  of  damaging 
tbe  plaintiff,  has  erected  opposite  the  latter's  window,  and  almost 
touching  it,  a  false  chimney,  which,  starting  from  tbe  roof  and  resting 
upon  the  projection  of  tbe  gable  end  of  his  house,  almost  completely 
darkens  the  window,  an  act  which  tbe  defendant  seeks  to  justify  by 
reason  of  his  right  of  property ; 

Since,  notwithstanding  tbe  principle  that  the  right  of  property  is 
in  a  certain  sense  absolute,  permitting  the  owner  to  use  or  abuse  what 
belongs  to  him,  it  is  nevertheless  true  that  the  exercise  of  his  rights 
like  the  exercise  of  all  r^bts,  should  be  limited  to  the  satisfaction  of 
a  serious  and  legitimate  interest,  and  since  it  would  be  against  the 
principles  of  morality  and  justice  for  tbe  law  to  sanction  an  act 
inspired  by  malevolence  and  executed  under  tbe  influence  of  an  evil 
passion,  not  justified  by  any  personal  advantage  and  causing  damage 
to  another ; 

For  these  reasons  the  appeal  is  dismissed  aud  tbe  judgment  of  the 
court  below  directing  the  removal  of  the  £alse  chimney  is  afBrmed. 


KUZNIAK  V.  KOZUnfSEX 

1805.    lOT  JTickvM,  Mi. 

Apfku  from  Kent;  Adsit,  J.  Submitted  December  3,  1896. 
Decided  December  17, 1895. 

Bill  by  John  Knmiak  against  Jacob  Eozminski  and  Franoes  Kos- 
minski  to  abate  an  alleged  nnieanoe.  From  a  decree  for  eomplainwit, 
defendants  appeal.    Beversed. 

JaTnta  E.  McBrids,  for  complainant 

TAampam  &  Tt-mpU,  for  ifefandantB. 

>  Tha  nport  ta  lUghtlj  kbiUfwI.  --  Ed. 
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Loiro,  J.  The  parties  to  this  caTise  own  adjoining  lots  in  the  tatj 
of  Grand  Bapids.  Defendants'  lot  is  on  the  sontheasterly  comer  of 
Elerenth  and  Muskegon  streets,  and  npon  which  is  a  large  tenement 
honse  facing  both  streets.  The  complainant  owns  the  lot  immedi- 
atel;  south  and  adjoining  the  defendants',  and  upon  which  he  has  a 
dwelling  bouse  facing  Unskegon  street,  and  also  a  tenement  honse 
about  60  feet  back  from  Muskegon  street,  and  within  22  inches  of 
the  north  line,  being  the  line  of  defendants'  lot.  At  the  time  this 
tenement  house  was  erected,  defendants  had  upon  their  lot  what  was 
called  a  "  chicken  shed ; "  and,  after  complainant's  tenement  hooee 
was  erected,  defendants  moved  this  chicken  shed  npon  a  part  of  their 
lot  directly  opposite  complainant's  tenement  honee,  and  within  24 
inches  of  the  lot  line,  and  oonyerted  it  into  a  coal  and  wood  honse  for 
the  use  of  their  tenants,  who  occupied  the  dwelling  on  said  lot.  This 
bill  was  filed  by  complainant  for  the  purpose  of  having  this  coal  and 
wood  house  of  defendants  declared  a  nuisance,  and  to  compel  them  to 
remore  the  same.  The  claim  made  by  the  bill  is  that  the  defendants 
removed  the  building  to  that  place  through  spite  and  from  a  malicious 
motive,  and  not  because  it  was  needed  for  any  useful  purpose.  De- 
fendants answered  the  bill,  denying  that  they  were  actuated  by  malice 
in  putting  the  building  there,  and  averred  that  it  was  so  placed  for 
the  use  of  their  tenants  for  wood.and  coal.  The  testimony  waa  taken 
in  open  court,  and  the  court  found  that  the  building  was  a  nuisance, 
and  a  decree  was  entered  directing  the  defendants  to  remove  the 
building  within  60  days  from  the  date  of  the  decree,  and  that,  in  de- 
fault of  such  removal,  the  sheriff  of  the  county  remove  the  same,  at 
the  cost  and  expense  of  defendants.  The  complainant  was  awarded 
the  costs  of  the  suit.    Defendants  appeal. 

It  was  held  in  Flahertt/  v.  Moran,  81  Mich.  62,  that  a  fence  erected 
maliciously,  and  with  no  other  purpose  than  to  shut  out  the  light  and 
air  from  a  neighbor's  window,  was  a  nuisance,  and  the  decree  of  the 
court  below  ordering  its  removal  was  affirmed;  but  that  decision  was 
placed  on  the  ground  that  the  fence  served  no  useful  purpose,  and 
was  erected  solely  from  a  malicious  motive.  In  the  present  case  the 
building  erected  by  the  defendants  was  for  a  useful  purpose;  and, 
while  there  may  have  been  some  malice  displayed  in  putting  it  so 
near  the  complainant's  house  as  to  shut  off  some  of  the  light,  that 
would  not  be  a  sufScient  reason  upon  which  to  found  a  right  in  com- 
plainant to  have  the  building  removed.  Defendants  had  a  right  to 
erect  a  building  upon  their  own  premises,  and  the  decisions  have  been 
quite  uniform  to  Uie  effect  that  the  motives  of  a  party  in  doing  a  legal 
act  cannot  form  the  basis  npon  which  to  found  a  remedy.  In  Allen  v. 
Kinyon,  41  Mich.  2S2,  it  was  held  that  the  motive  is  of  no  conseqaence 
when  the  party  does  not  violate  the  rights  of  another.  In  Hawkms 
V.  Sanders,  45  Mich.  491,  it  was  held  that  there  was  no  right  of  pios- 
peot  which  would  prevent  the  erection  of  an  awning  on  a  ne^hboriug 
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lot  The  case  does  not  fall  withk  the  rale  of  Fldheriy  y.  Moran, 
aupTo,  and  the  ooort  below  was  iu  error  in  directing  the  lemoral  of 
the  building.  That  decree  must  be  reTeised,  and  a  decree  entered 
here  dismissing  complamanfs  bill,  with  costs  of  both  oouito  to  tha 
defendants. 

The  other  Justices  cononrred.* 


LEWIS  CHATFIELD  v.  WALTER  M.  WILSON. 
In  the  Sdfkekk  Coitut,  Vebhont,  Kotembkb  Tebh,  1855. 
[Reporttd  in  SB  Vtmont  RepoHi, 49] 
Behmett,  J.*  This  is  the  first  time,  within  my  knowledge,  that  the 
question  has  ever  come  before  our  courts.  In  relation  to  the  rights  of 
adjoining  proprietors  of  lands  to  water  percolating  nnder  the  surface, 
through  wet  and  porous  ground,  and  the  case  oia;  be  considered  some- 
what Important  hi  principle,  as  well  as  novel,  in  this  State.  The  court 
below,  on  t^is  point,  told  the  jury,  In  substance,  that  the  defendant  had 
the  right  to  prevent  the  escape  of  water  from  his  own  land  to  the  plain- 
tiff's tub,  which  he  had  snnk  on  his  own  land,  and  that  he  might  law- 
fully do  all  that  was  necessary  to  restore  the  water  to  its  original  flow, 
and  that  it  was  not  material  what  his  motive  was ;  and  that  he  had  the 
right,  on  his  own  land,  to  prevent  the  natural  flow  or  escape  of  water, 
in  or  under  ground,  Avm  his  to  the  plaiotifl's  land,  provided  it  was 
done  to  secure,  in  a  reasonable  manner,  a  supply  of  water  for  himself, 
bis  farm,  and  cattle;  but  if  done  solely  to  iajare  the  plaintiff,  and 
deprive  him  of  water,  and  not  to  bencGt  himself,  then  he  would  t>e' 
liable.  This  chaige  Is  evidently  based  upon  the  ground  that  there  were 
certain  correlative  rights  existing  between  these  parties,  in  the  use  of 
the  water  percolating  in  and  under  the  surface  of  the  earth.  The  rules 
of  law  which  govern  the  use  of  a  stream  of  water,  flowing  In  its  natural 
course  over  the  surface  of  lands  belonging  to  different  proprietors,  are 
well  settled,  and  the  correlative  ngbts  of  the  adjoining  proprietors  are 
clearly  defined.  Each  proprietor  of  the  land  has  the  right  to  bare  the 
stream  flow  in  its  natural  course  over  hts  land,  and  to  use  the  same  as 
he  pleases  for  his  own  purposes,  not  incousistent  with  a  similar  right 
in  the  proprietors  of  the  land  above  or  below  him ;  but  no  proprietor 
above  can  diminish  the  quantity  or  injure  the  quality  of  the  water,  which 
would  otherwise  naturally  descend,  nor  can  any  proprietor  betow  throw 
back  the  water  upon  the  proprietor  above,  without  some  license  or 
grant.  But  we  think  the  law  governing  running  streams  is  not  appli- 
cable to  underground  water,  and  that  no  light  can  be  obtained  from  the 
law  of  surface  streams. 
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We  tiunk  the  practiosl  oDceHditiea  whioh  mut  ever  attend  Bobter- 
nneoB  waten  l«  resaon  enongh  wby  it  should  sot  be  attempted  to 
subject  them  to  certiuu  and  fixed  n^ea  or  taw,  and  that  it  is  better  to 
leaTe  them  to  be  enjoyed  abaolotely  by  the  owner  of  the  land,  aa  one  of 
Its  natural  advantages,  and  In  the  eye  or  the  law  a  part  or  it,  and  we 
tiiink  we  are  warranted  in  tliis  view  by  well-oonsidered  caaeo. 

In  the  case  of  Acton  v.  Bluodell  et  a/.,'  it  was  held  that  the  owner  or 
land,  who  had  made  a  well  la  it,  and  thereby  enjoyed  tlie  benefit  of 
nnderground  water,  had  no  right  of  action  against  an  adjoimi^  pro- 
pnetor  who,  tn  eioking  for  and  getting  coal  from  his  own  soil,  in  the 
Qsnal  and  in  a  proper  manner,  caused  the  well  to  become  dry.  A  query 
Is  added  whether  it  would  have  made  any  difference  if  the  well  had  been 
enjoyed  by  the  plaintiff  for  more  than  twenty  years.  In  the  case  of 
Boath  p.  DnaooU,*  the  doctrine  Is  fully  advanced  that  no  right  is 
gained  by  a  mere  continued  preoccupancy  of  water  under  the  sarfkce  by 
any  artificial  meaus  for  a  period  of  fifteen  years  or  more.  The  ooori 
say,  "  Each  owner  has  an  equal  and  complete  right  to  the  use  of  bia 
Und  and  to  the  water  which  is  in  it ; "  and  they  say,  <'  The  water  ocru- 
blued  with  the  earth,  or  passing  through  It  by  perccdatiou,  or  by  filtra- 
tion, or  diemical  attraction,  has  no  distinctive  character  of  ownership 
fh>m  the  earth  itself,  any  more  than  the  metallic  oxyds,  of  which  the 
earth  is  composed ; "  and  they  flirtber  add,  "  Water,  whether  moving 
or  motionless,  In  the  earth,  ia  not,  In  the  eye  of  the  law,  distinct  fh>m 
the  earth."  If  it  Is  true  that  subterranean  wat^r  is  to  be  treated  as  a 
part  of  the  earth,  Lt  must  follow  that  there  are  no  correlative  rights  in 
Ute  ei^oyment  of  such  water,  between  adjoining  proprietors  of  land, 
and  both  the  case  m  the  12th  of  M.  &  W.  and  20  Conn,  proceed  upon 
that  ground.  The  case  of  Greenleaf  «.  Francis  '  goes  upon  the  same 
principle,  and  It  was  there  held  that  no  action  would  lie  against  a  man 
who  dug  a  well  on  hie  own  land,  although  he  thereby  took  the  water 
from  his  neighbor's  well,  in  the  absence  of  all  right  acquired  by  grant, 
or  an  adverse  user.  The  case  is  really  put  upon  the  ground  that  "  every 
one  has  the  liber^  of  doing,  on  hts  own  ground,  whatever  he  pleases, 
even  though  he  occasion  some  damage  to  his  neighbor : "  and  the  court 
say,  "  There  is  nothing  in  the  case,  then  at  bar,  which  limited  or  re- 
strained the  owners  of  the  estates  severally  from  having  the  absolute 
dominion  of  the  soil  extending  upwards,  and  below  tiie  surface,  as  far 
as  each  pleased."  This,  in  effect,  negates  tiie  position  that  there  can 
be,  upon  common  principles,  correlative  rights  in  undcigronnd  water. 

The  tub  was  sunk  by  the  plainttff  on  his  own  land,  in  1852,  and  as 
his  evidence  tended  to  prove,  a  foot  or  more  below  the  channel  of  the 
brook,  and  that,  from  this  tub,  the  water  was  taken  by  artificial  means 
fbr  the  use  of  the  plaintiff;  and  the  case  shows  that  the  plaintiff's  eri- 
denoe  tended  to  prove  that  this  tub  was  supplied  with  water,  whidi 
filtrated  under  ground  from  the  brook,  and  also  ttom  the  adjoining  land 

*  19  It.  4W.  SM.  ■  90  Ooaa  BM.  •  11  Pick.  117. 
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otVte  defkndint;  utdtheosM,  aoflu  u  tt  li  Mnt  op  torn,  oi^oob- 
cenu  the  rfgfat  of  the  defendant  to  out  off  the  fiUntion  of  the  vftter 
flrotD  hia  own  land  to  the  plaintiS*!  tab  t^  artlflcial  means,  and  the  con- 
aeqnenoes,  if  vaatonly  done. 

Thta,  dien,  is  &lrly  a  question  aa  to  the  rights  of  tiie  plaintiff  in 
nndergronDd  water.  Patting  this  caae,  tlien,  npon  the  ground  that  the 
water  in  qaestion,  wbDe  in  the  earth  of  the  defendant,  thoi^  peroolst- 
ing  throogh  It,  Is  not  distinct  from  it,  in  the  eye  of  tiie  law  it  becomes 
an  important  ioqnlry  whether  the  aot  of  the  defendant,  in  the  obstroc- 
tion  of  the  nndergronnd  water  upon  his  own  premises,  can  be  made 
actionable,  simply  npon  the  ground  that  the  motive  was  bad  whiidt 
indaoed  It.  The  act  of  the  defendant  in  the  obstruction  of  the  water, 
beiqg  in  itself  laWfbl,  oould  not  subject  the  defendant  to  damages  unlesa, 
t^  reason  thereof,  some  right  of  the  plaintiff  has  been  violated.  The 
maxim,  j£Vc  uten  tuo,  vt  aiienwn  non  ladat,  applies  only  to  cases 
where  the  aot  oomphdned  of  violates  some  legal  r^ht  of  the  [»rty ;  and 
it  has  been  attempted  to  be  shown  that  this  nnde^[n)and  water  cannot 
be  made  the. subject  of  correlative  rights.  It  is  said  in  Comyn's  Dlges^ 
under  the  head  of  Nuisance,  that  an  action  on  the  case  does  uot  Ue  for 
the  reasonable  use  of  any  right,  though  it  be  to  the  sunoyanoe  of  another. 
This,  it  may  be  said,  implies  that  as  action  would  lie  ^  the  use  of  one's 
jight  was  unreasonable. 

This,  no  doabt.  Is  true,  under  proper  limitations,  aa  in  cases  where 
there  is  a  right  common  to  both  parties,  as  in  the  nse  of  a  public  high- 
way,  or  of  the  air ;  or  where  there  is  a  duty  to  perform,  and  a  correla- 
tive right  growing  out  of  it,  as  the  repair  of  a  ruinous  house  standing 
so  near  to  the  house  of  another  as  to  endanger  It  fh>m  its  fidL  In  such 
a  esse,  no  doubt,  a  repair  oould  be  compelled ;  and.  In  case  of  the  fall, 
an  action  would  lie  r<»  the  epetnal  damage.  There  are  also  many  cases 
in  the  books,  relating  to  the  relative  use  of  snrfooe  streams,  where  the 
case  has  tamed  upon  the  question  whether  the  use  was  reasonable,  and 
for  the  party's  own  oonvenience  or  benefit,  or  wanton  and  malicious, 
and  done  to  prejudice  the  rights  of  another.  In  snoh  coses  there  are 
correlative  rights  to  the  use  of  the  water,  and  the  boundary  of  the  right 
is  a  reasonable  use  of  it.  But  sudi  cases  have  no  analogy  to  the  case 
at  bar,  and  It  may  be  laid  down  aa  a  position  not  to  be  controverted, 
that  an  aot  l^al  in  itself,  violating  no  right,  cannot  be  made  actionable 
on  the  ground  of  the  nottve  which  induced  It.  Such  was  the  case  of 
Sooth  Royalton  Bwik  v.  Suffolk  Bank.'  If  the  act  is  Uwftil,  although  it 
may  be  prejudicial,  it  Is  damnwia  abique  ityuria.  On  this  point  the 
case  of  Hahan  ».  Brown  is  a  direct  anthraity.  There  the  defendant  had 
boilt  a  hig^  ffenoe  for  the  sole  pnrpose  of  obstructing  the  lights  of  his 
neighbor's  boose ;  and  it  was  heM  tiiftt  no  actiiMi  would  lie,  where  the 
lights  were  not  ancient,  and  no  right  had  been  acquired  by  grant  or 
user ;  and  that  the  motive  with  which  the  act  was  dtme  was  immaterial 
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This  case  goes  npon  the  gnmnd  tfa«ttiie  plaintiff  wu  not  Injured  in  & 
legal  rigbt. 

This  is  not  like  the  ease  where  the  air  is  contaminated  ao  as  to 
become  noxioae.  There  a  correlative  right  is  invaded.  In  the  case  of 
Greenleaf  t>.  Francis,'  it  is  tme,  the  court  charged  the  jury  that  if  the 
defendant  dug  the  well  where  he  did,  upoD  his  own  land  for  the  purpose 
of  injuring  the  plaintifl^  and  not  for  the  purpose  of  obtaining  the  water 
for  his  own  use,  the  defendant  was  liable  in  that  acUon.  In  that  case, 
the  verdict  waa  for  the  defendant,  and  the  plaintiff  was  the  excepting 
party.  The  plaintiff  oould  not  complain  of  that  part  of  the  charge; 
and,  in  bank,  there  was  no  occasion  to  review  that  part  of  it ;  and  it  is 
no  point  in  the  decision,  though  Judge  Putnam  does  remark,  in  the 
course  of  his  opinion,  that  "  the  rights  of  the  defendant  should  not  be 
exercised  from  mere  malice  as  the  Judge  ruled  below,"  bat  no  such 
point  was  in  judgment.  The  exceptions  came  from  the  plaintiff,  and  it 
can  only  be  r^arded  as  an  obitar  dicttan  of  the  Jndge ;  the  case  foand 
that  the  defendant  had  dug  hia  well  in  that  place  on  his  land,  where  it 
was  most  convenient  for  him ;  and  we  think,  as  applied  to  -a  case  like 
the  one  then  at  bar,  and  the  one  now  before  as,  the  position  was 
Dusoundj  and  agtdnst  principle  and  authority. 

Judgment  of  the  eourttj/  court  reverted,  and  the  enue  remanded.' 


ALONZO  F.  CHESLEY  v.  BBADBFET  F.  KING. 
In  thb  Sdpbbhc  Judiciai.  Coubt,  Maike,  Notxmbbb  29, 1882. 

IR^oHtd  M  Ti  Jfaisc  B^orit,  1B4.] 

Babrows,  J.*  Damages  were  claimed  by  the  plaintiff  for  the  digging 

a  well  in  the  defendant's  land  above  the  plaintiff's  spring  with  the 

malicious  intent  of  cutting  off  the  sources  of  supply  from  said  spring, 

the  result  of  which  was  that  it  became  dry  and  useless. 

We  r^ard  it  as  settled  law  in  this  State  that  any  one  may,  for  the 

1  IS  Pick.  IIT. 

*  Se«  Hanrood  n,  Benton,  SI  VL  TW,  7J8,  TIT.—  Ed. 
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eoDTeuieiioe  of  himself  or  tlte  improrenwiit  of  Ut  propnty,  £g  %  wdl 
or  mftke  oUter  excKTationa  within  his  own  boonds,  utd  wUl  be  subject 
to  no  cUim  fi>r  damages,  although  the  efCect  may  be  to  «ot  off  and  divert 
the  water  which  finds  its  way  thiongh  hidden  Tona  which  fbed  the  well 
<»  apring  of  his  neighbor.  The  reasons  ot  the  nde  have  been  beteb^ 
fore  80  fbllj'  diacassed  that  we  have  no  occasioa  in  this  connection  to 
do  more  than  cite  some  of  the  antboritiea.  Chase  w.  Silreratone ;  * 
Greenleaf  v.  Prancns  ;*  Acton  v.  Blandell ;  ■  Broadbent  *.  Bamabotham ;  * 
Chasemore  v.  Richards  ;*  Wbeattej  ».  Baogh ;  *  Ellis  v.  Duncan ; '  Delhi 
r.  Yonmans ;  *  BaddiTs  Ex'rs  •.  Uajor,  &c. ;  *  Boath  >.  DrisocOl ;  **  and 
oumerooB  other  cases. 

Sedng  it  is  settled  that  this  injuiy  of  wludi  Um  plaintiff  complains, 
is,  in  ordinaiy  cases,  where  the  own«  of  the  adjacent  land  exenaaea 
his  paramount  right  In  good  faith  for  his  own  or  the  public  coDvenienoe 
or  advantage,  merely  damnum  absque  ii^uria  and  no  proper  founda- 
tion for  an  action,  the  next  inquiry  is,  whether  it  becomes  a  good  cause 
of  action  where  the  prc^rietor  of  the  land  makes  his  excavations  not 
for  tbe  purpose  of  accommodating  or  beneflting  himself  or  others,  but 
merely  to  do  a  damage  to  his  neighbor  who  has  some  qualified  rights 
In  the  spring.  There  is  a  conflict  of  authority  either  in  dedsiona  or 
dMa  npon  tttis  pointy  —  some  courts  of  high  atanding,  notably  those  of 
New  Ywk,  Pennsylvania  and  Vermont,  having  sud  in  some  of  their 
cases  broadly,  in  substance,  as  in  Glendon  Iron  Co.  v.  Uhler,"  that 
*'  tbe  commission  of  a  lawthl  act  does  not  become  actionable,  although 
it  may  proceed  ftom  a  malicious  motive." 

In  view  of  the  very  numerous  cases  where  "  the  commission  of  a  law- 
ful act  does  become  actionable  "  by  reason  of  the  mere  carelessness  of 
him  who  does  it,  when  it  results  in  damage  to  innocent  particB,  it 
sounds  strangely  to  say  that  its  commission  for  the  sole  purpose  of 
inflicting  damage  npon  another  and  without  any  design  to  secnre  a 
benefit  to  its  doer  or  othera,  is  not  actionable  when  the  damage  intended 
is  thereby  actually  caused.  We  rather  incline  to  the  view  that  there 
may  be  cases  where  an  act,  otherwise  lawflil,  when  thus  done  may  com- 
bine the  necessary  elements  of  a  tort,  "  an  actual  or  legal  damage  to 
the.  plaintiff  and  a  wrongf\]l  act  committed  hy  the  defendant,"  —  or  in 
other  words  may  be  an  invasion  of  the  legal  rights  of  another  accom- 
panied by  damages.  One  of  the  l^al  rights  of  every  one  in  a  civilized 
commanity  would  seem  to  be  secnrity  in  tbe  possession  of  his  property 
and  privileges  against  purely  wanton  and  needless  attacks  fVom  those 
whose  hostility  he  may  bare  in  some  way  incurred.  We  think  there 
IB  more  unexceptionable  truth  in  the  statement  of  the  general  principle 
in  Com.  Dig.  Action  on  the  Case,  A :  "In  all  cases  where  a  man  has 
a  temporal  loss  or  damage  by  the  wrong  of  another,  be  may  have  an 

1  <l2Uame,  175.  *  IB  Pick.  117.  *  IZMms.  *W«li.8S5. 

*  11  Exoh.  fi02.  »  7  H.  L.  Ca«e«,  S49.  •  26  Penn.  Bt.  638. 

»21B«b.  280.  »BOBsrb.  818.  •  4  Coitatoct  100. 
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MttpB  Qpon  tiw  OMf  to  be  npairad  in  daauiges ; "  and  'ta  tiie  remrnik 

of  the  ooart  in  Wftlker  v.  Cioiiin,  theraapon :  '*  Tbe  intMitioDKl  cmaring 
(rf  Booh  IgM  to  Another  without  JaUifiable  caau  Kod  with  tbe  malicioaB 
pnrpow  to  inflict  it,  is  of  itself  n  wrong." 

At  all  erects  it  is  worth  wtiile  to  aismine  tbe  cues  whloh  an  cited 
in  snppcnt  of  tbe  pn^poaition  above  quoted  from  Glendon  Ikm  Co.  v. 
Uhler,  to  see  tww  far  the  decisioD  rests  npon  this  doctrine,  and  how 
btT  npon  other  tnattera. 

We  think  it  will  be  fbnnd  in  moat,  if  not  all  of  tbem,  tke  case  was 
well  disposed  of,  either  on  the  gronnd  that  the  pMatiff  had  not  tbe  right 
or  property  which  he  claimed  in  the  aobject  of  the  injur;,  w  that  tbe 
defendant's  acta  might  well  be  regarded  as  done  not  from  the  sole  desire 
to  inflict  damage  upon  his  neighbor,  but  partly  at  least  Crom  a  Josti' 
Bable,  perhaps  laudable  design,  to  promote  his  own  advaot^e  or  that 
of  others,  or  protect  hit  own  property  Crom  subjection  to  some  servitnde 
by  doing  acts  which,  as  between  himself  and  the  plaintliT,  he  lawftally 
might  do,  — or  because  for  reascms  of  pablic  polity  the  plaintiff  was 
precluded  from  asserting  an  act  to  be  maiituoosly  done  which  was  within 
the  scope  of  the  defemlant's  authority  or  right,  and  mif^t  well  be 
referred  to  legitimate  motives. 

The  particular  case  of  Glendon  Iron  Co.  v.  TJhlar,  «&f  supra,  seems 
really  to  have  turned  upon  tbe  point  that  plaiatiflb  ootild  have  no  ex- 
olnsive  rig^t  to  nee  a  mere  geograpMosI  iq>pellstioo  as  a  trademark, 
and  that  the  defendant  actually  manufacturing  the  sante  articte  at  tbe 
same  place  was  equally  entitled  to  oonsnlt  his  own  advantage  by  n^ng 
tbe  same  name  as  a  tntdemark.  Where  the  plaintiff  had  no  propMty 
to  protect,  it  is  perhaps  not  strange  that  the  oonrt  ^ould  reftise  to  go 
into  an  inquiry  as  to  tbe  defendant's  motives  in  doing  an  act  wtiich 
oould  not  oonstitnte  an  injury.  That  there  was  an  admixture  of  what 
the  law  r^arda  as  a  malidoos  motive  tor  the  drfendanf  b  act  with  oflier 
indifllerent  or  laudable  designs,  could  not  be  expected  to  confer  a  right 
of  property  on  the  plaintiff  which  be  did  not  b^ore  possess.  Tbe  esse 
most  relied  npon  to  support  tbe  doctrine  seems  to  be  Fhelps  «.  Nowlen, 
and  as  it  approaches  tbe  case  at  bar  perhaps  as  nearly  in  its  &cts  as 
any  other  citation  on  the  same  side,  it  sboold  receive  csrefbl  examina- 
tion. It  presents  the  case  of  the  withdrawal  of  a  favor  whidi  the 
plaintiff  had  previouBly  received  from  defendant  in  the  maintenance  of 
aa  embankment  around  a  sj^ng  on  defendant's  land,  which  embank- 
ment raised  the  water  in  tbe  {JaintiffB  welL  The  defendant  dog 
through  tbe  embankment  with  the  knowledge  that  each  di^og  would 
dimmish  tbe  water  in  the  plaintiff's  wcdl  and  with  tbe  intention  to  do  it ; 
and  the  case  finds  "  that  in  so  far  as  sndi  Intent  and  purpose  nndsr 
the  cinoumstiuioes  above  found  can  constitute  mslioe,  his  motive  was 
maliciooB.''  But  it  is  ditQcnlt  to  see  how  the  simple  withdrawal  of  a 
favor  which  has  conferred  no  vested  right  to  its  oontinnanoe,  can  eon- 
stitutfl  actionable  ma^oe.  While  tbe  court*  andonbtecUy,  argyf^io, 
nfer  i^provingly  to  the  docbine  under  oDitideraticHi  as  bid  dowi  wy 


,y  Google 


; 


SECT,  l]  chklst  V.  nsa.  879 

bKMkdly  in  the  «u«b  dted,  it  is  notiewble  tint  it  aanrtb  «ith  nUm- 
haOon  to  tlw  protwbla  existence  of  &  lawfhl  motdre,  thm :  *'  It  ouiy 
hftTfl  been  IftWftally  done  by  the  defeodent  to  prevent  e  diveraion  of 
inter,  the  nm  of  which  he  oUmed,  and  ithlch,  if  allowed  to  oootinae, 
by  l^tee  of  tiate  ni^t  ripen  into  &  claim  of  right  by  [Hnecriptioa ;  and 
benoe,  although  the  OBtensible  objeot  was  to  diminish  water  whldi  liaa 
bean  nnlawfhlly  appropriated  by  another,  the  intent  aaOtot  well  be 
oDnaidered  as  maliciooe,  or  the  purpose  a  wrongflil  one.  That  it  proves 
injarioos  to  another  is  mote  the  fault  of  the  party  who  reapa  a  benefit 
ftom  that  which  doea  not  belong  to  him,  than  of  the  one  -wim  was 
OTiginaUy  entitled  to  it  and  is  only  claiming  his  Just  rights."  In  fkirther 
discnssion  of  rated  cases,  the  learned  court  also  advert  to  the  doctrine 
impotted  from  the  civil  into  the  common  law,  m  stated  in  Acton  v. 
Blmidetl  and  Chasemore  v.  Rictiards,  vbi  ttipra,  and  remarlE  thereon, 
*'  The  rales  last  stated  may,  perhaps,  be  ai^)lied  in  oasee  Where  it  is 
entirely  obvlons  that  the  act  was  done  soldy  for  the  part>ose  of  inflicting 
a  wrong,  and  wiQi  no  intention  of  vindicating  a  ri^t  or  preventing  a 
wrong  being  done  to  the  interests  of  anotiier.''  Certainly  tiie  sopport 
given  by  this  case  to  tbe  doctrine  contended  for  is  somewhat  eqaivooal, 
and  the  case  seems  really  to  have  turned  upon  the  want  of  any  right  in 
the  plaintiff,  and  the  i»obability  of  tawM  and  itot  (properly  speaJrit^) 
naBdoM  motives  in  the  defendant  The  same  elements  are  obvious 
in  other  otses  oitsd  to  maintain  this  qnestioDaUe  dt^nmib 

Thus  in  Aubnm  Plank  Road  Co.  v.  Dou^ass,'  .the  court  seem  to  Iwve 
held  that,  in  a  case  of  the  dedication  of  his  land  by  a  man  to  the  pablie 
for  use  as  a  way,  they  would  not  inquire  into  his  motives,  at  the  instance 
of  the  corporation  with  a  charter  right  to  take  toll,  who  alleged  maHcioos 
iqjmy.  The  motive  might  have  been  charitable  and  the  court  appar- 
ently would  not  repress  beaevolenoe  or  public  spirit  by  anoh  an  inquiry 
Into  its  mottvea.  Bat  upon  the  same  facts  it  was  haht  that  equity 
would  restrain  tbe  dedicator  from  keeping  liis  road  f^n  in  such  a  way 
As  to  enable  those  who  travelled  on  the  |d«nk  road  to  av(»d  the 
toU-gate.* 

We  see  no  reason  why  a  man  should  maintain  an  action  against  an 
nnderwriter  or  an  insuranoe  company  for  refkieing  to  contract  to  insure 
his  property  because  he  has  injected  into  his  declaration  an  allegation 
that  the  refhsal  was  malioious.  Neither  law  nor  equity  could  compel 
them  to  insure  the  property  of  those  with  whom  tbey  did  not  cbooae  to 
oontraot  There  is  a  plain  lads  of  rl^t  in  tbe  pluntiff,  and  the  pro- 
poaad  inqtriry  into  motives  is  immaterial.    Hunt  v.  Simonds.* 

Tbe  genera]  dOcMne  of  Walker  «.  Cronin  is  not  what  counsel  claim, 
bnl  ratiier  that  while  a  man  has  no  r^t  to  protection  sgainat  oompeU- 
tion,  he  "has  a  right  to  beflvefrom  malicious  and  wanbm  interference, 
distnrbanoe  and  annoyance."  The  dietmn  in  Walker  r.  Gronin,  adverse 
to  this  same  dootrtne  as  it  was  shadowed  f<xth  in  Greeuleaf  v.  Frands,* 

)»8ddn,Ui.    ,        ■UBnhSn.  *  U  HiMvai^  B».  •ISPick.liT. 
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BeemB  to  be  baaed  apon  what  we  cbnoeive  to  be  the  erroDeons  assomp- 
tion  that  the  owner  of  a  spring  has  no  righto  whatever  in  water  per- 
colating through  the  soil  of  adjacent  proprietora,  becaiue  bis  rights 
therein  are  assaredly  snbject  to  tiia  paramount  claims  of  the  owner  of 
the  soil,  operating  ia  good  faith  in  his  own  land,  "for  a  jiutiflable 
canse." 

Why  anybody  shonM  have  snpposed  that  the  courts  would  deem  it. 
worth  while  to  indulge  a  litigious  spirit  so  far  as  to  inquire  into  the 
motives  of  a  man  who  has  thrown  down  fences  on  his  own  land,  put 
there  to  mark  the  lines  of  a  rOad  never  lawfully  laid  out,  is  not  apparent. 
Such  an  immaterial  inquiry  was  properly  enough  refused  in  Jenkins  v. 
Fowler, 

Litigation  would  be  endless  if  the  motives  of  those  who  are  simply 
enforcing  a  legal  claim  were  made  the  subjects  of  inquirj'.  It  was 
rightly  held  they  were  not,  in  South  Boyalton  Bank  v.  Suffolk  Bank.' 
And  this  is  in  harmony  with  the  doctrine  that  proof  of  malice  alone 
will  not  support  an  action  for  malicious  prosecution  when  there  is 
probable  cause.  Nor  would  it  be  wise  as  matter  of  public  policy,  to 
throw  down  the  bars  which  protect  public  Officers  fix>m  suits  for  acta 
done  within  the  scope  of  their  duty  and  antbority,  by  rect^izing  the 
right  of  every  one  who  chooses  to  imagine  or  assert  that  be  is  a^rieved 
by  their  doings,  to  make  use  of  an  altegatioD  that  Uiey  were  maUcious 
in  motive  to  harass  them  with  suits  on  that  ground,  and  it  was  rightly 
forbidden  in  Benjamin. p.  Wheeler.'  And  here  we  come  to  the  reasons 
well  worthy  to  be  ooneidered,  ^ven  for  the  rule  in  Phelpe  v.  Nowlen : 
"  A  different  rule  would  lead  to  the  encouragement  of  litigation,  and 
prevent  in  many  instances  a  complete  and  full  enjoyment  of  the  right 
of  property  which  inheres  to  the  owner  of  the  soil.  .  .  .  Malice  might 
easily  be  inferred  sometimes  from  Idle  and  loose  declarations,  and  a 
wide  door  be  opened  by  snch  evidence  to  deprive  an  owner  of  what  the 
law  regards  as  well  defined  rights." 

Apparently  it  is  the  danger  of  Just  such  verdicts  as  that  which  was 
rendered  in  the  case  at  bar,  which  has  induced  these  courts  of  hig^ 
standing  to  make  a  sweeping  denial  of  the  right  to  inquire  into  motives 
in  such  cases  as  we  have  been  reviewing,  where  no  substantial  right  of 
the  parties  complaining  has  been  infringed. 

We  Me  not  satisfied,  however,  that  the  rule  can  be  maintained  as 
broadly  as  it  has  been  asserted  on  this  account,  and  we  think  there  is 
a  still  greater  danger  of  its  being  perverted  into  a  bulwark  of  oppres- 
sion and  injustice,  by  the  denial  of  a  remedy  where  a  substantial  right 
has  been  invaded.  It  seems  to  us  that  the  denial  is  broader  than  the 
cases  required.  We  think  it  cannot  be  regarded  as  a  maxim  of  uni- 
versal application  that  "  malicious  motives  cannot  make  that  a  wrong 
which  in  its  own  essence  is  lawful." 

Chatfield  V.  Wilson  is  an  authority  not  to  be  overlooked,  for  lbs 
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InstTDctioDB  of  Poland,  J.,  there  considerecl  and  condemned,  were  not 
aubstantialtj'  different  fiom  those  given  in  the  case  at  bar,  and  the 
court  say :  "It  may  be  laid  down  as  a  position  not  to  be  controverted 
that  an  act  legal  in  itself,  violating  no  right,  cannot  be  made  actionable 
on  the  ground  of  the  motive  nhich  induced  it,"  —  apparently  assuming 
that  the  wanton  infliction  of  damage  is  not  a  violation  of  legal  right 
Washburn  in  his  Treatise  on  Easements,  &c.,  has  an  instructive  review 
of  decisions  touching  this  point,  (pp.  488-492,  3d  ed.)  and  notices 
(as  do  the  court  in  Fheips  v.  Nowlen,)  the  fact  that  in  the  later  case 
of  Uarwood  v.  Benton,'  the  Vermont  court  remark  upon  the  absence 
of  iay  imputation  of  wanton  and  improper  motive  as  an  element  in 
the  defendant's  liabilitj',  and  seem  purposely  to  avoid  expressing  any 
opinion  as  to  the  correctness  of  Cbatfleld  v.  Wilson  on  that  point. 

In  commenting  upon  the  general  aspect  of  the  question,  Washburn 
says  in  substance,  that  courts  unequivocally  recognize  one's  right  to 
have  his  well  or  spring  supplied  by  undei^round  sources  so  Car  as  to 
protect  it  against  invasion  by  a  stranger,  and  he  adds:  "It  would 
therefore  seem  to  constitute  a  something  of  which  menm  and  tuum 
might  be  predicated,  and  in  regard  to  which  the  maxim.  Sic  utere  tuo, 
&c.,  would  not  be  wholly  foreign,  especially  when  the  party  destroying 
it  does  it  by  using  bis  pioperiiy,  not  for  bis  own  benefit,  but  solely  for 
the  purpose  of  depriving  bis  neighbor  of  what  he  would  otherwise  have 
rightfully  enjoyed." 

Upon  the  whole  we  are  better  satisfied  with  the  view  of  the  law  on 
this  point  which  we  get  from  AcUrn  v.  Blundell,  Roath  v.  Driscoll, 
Wheatiey  v.  Baugh,  hereinbefore  cited,  and  from  Panton  v.  Holland,* 
and  from  the  instructions  approved  in  Oreenleaf  n.  Francis,'  than  with 
that  given  in  Cbatfield  v.  Wilson. 

We  think  this  plaintiff  bad  rights  -n  that  spring,  which,  while  they 
were  completely  subject  to  the  defendant's  right  to  consult  his  own 
convenience  and  advantage  in  the  digging  of  a  well  in  his  own  land  for 
the  better  supply  of  his  own  premises  with  water,  should  not  be  ignored 
if  it  were  true  that  defendant  did  it  "  for  the  mere,  sole  and  malicious 
purpose  "  of  cutting  ofF  the  sources  of  the  spring  and  injuring  the  plain- 
tiff, and  not  for  the  improvement  of  bis  own  estate. 

But  the  testimony  is  of  a  character  that  conclusively  negatives  the 
defendant's  guilt.  The  vital  facts  in  the  case  show  that  he  suffered 
from  &  short  supply  of  water  now  and  then  during  all  the  years  that  his 
aqueduct  ran  through  the  plaintiff's  land  because  the  plaintiff's,  prem- 
ises were  -lower  than  his,  and  the  plaintiff  persisted,  even  in  drj'  times, 
in  exercising  the  advant^e  which  he  thereby  had.  The  conclusion 
npon  the  whole  evidence  is  irresistible  that  the  defendant,  after  a  long 
trial,  was  Justified  in  severing  his  aqueduct  flrom  that  which  ran  to  the 
plaintiff's  premises.  Upon  his  doing  so,  the  plaintiff  continued  bis 
aqueduct  as  he  had  a  right  to  do  to  the  spring,  and  entered  it  at  a 

>82Tt78r.  *  17  Johns.  62.  98.  "  18  Pick.  119. 
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potnt  lower  than  the  defeDduit,  ind  defendant  waa  i^aln  deprived  of  a 
sufflcient  aopplf.  Then  is  no  testimony  which,  fairly  weighed,  can 
lead  to  the  coDcltuion  that  he  dug  the  well  for  any  poipose  except  to 
supply  the  defideacy  that  he  ezperietioed.  The  apedal  finding  on  thii 
point  Is  altogether  against  the  weight  of  evideoce,  and  must  be  set 
aside.  JUoHon  nutainsd.     Verdiet  tet  aside.    Neu  Irial  gr<uUed.^ 

t  Apprand  in  8Mv«m  «.  Keller.  78  Hi.  U^  463 ;  Boatli  r.  Driicnll,  90  Oaaa. 
CIS,  G40,  fits,  ItM(*m(M«>;  Greuilaafo.  Pnnoii,1SPiok.  IlSfMmifa):  Swettn.  Cutt^ 
SO  N.  H.  1S9,  147  (tanbU] ;  TnuteM  p.  Yonmuui,  60  Bub.  810,  327  JkiiiUe);  Wbnt- 
ley  «.  Buigh,  2G  Pa.  B2S,  683  (ttmbU)  Aoxir± 

The  qneatiaa  vM  left  open  in  Frazier  o.  Brown,  12  Oh.  St.  299,  SOS,  S04.  See 
ChiMiiiDra  P.  BiclwrtU,  7  H.  U  C.  Sl»,  S8S  ;  Smith  «.  Keniick,  7  C.  B.  Glfij  HmrkhT, 
ElanantaorlAK,  |Sa». 

The  Kotnan  law  watin  accordanee  wiOi  the  priadpalcaae  ;  D.  SB,  S,de  aqoa,  {12'. 
"  Deniqua  Marcelloa  acribit  eniu  eo  qui  in  lao  fodieni  Ticini  rontem  aiartit  nihil  poav 
agi,  nee  da  dalo  actionem  :  et  sane  uon  debet  h»b«ra,  li  non  animo  riciao  noetaiil  aed 
anum  agrum  maborem  Taeiendi  id  fecit." 

ThaSootch  tMt*writen  adopt  the  aameTiew:  "Tbe  law  inteqioMa  ao  (br  far  tba 
public  tb*t  it  aaffeia  no  penan  to  nae  hii  prapertj  wantonlf  to  hii  neigbbor'i  pf^odice; 
intrrttt  nipubliea  lu  fHu  rt  na  malt  Matur."  Eakiae,  laat.  (Sth  ed.)  book  iL  Tit  I, 
I  2:  "No  one,  howeTor,  it  entitled,  eren  within  hie  own  limita,  to  act  wanton  Ij,  with 
the  mere  parpoae  of  producing  ioeonTenionce  and  loia  to  hii  neighbor,  i'r  ixmuirUimet* 
vieiwi.  Thii,  howaTer,  in  narer  to  be  preanmed,  bat  mnit  be  proved."  Bell,  Princijilei 
(Mh  ed.),  I  H4.     Sea  alao  FVaaai  p.  D«v«r,  Km.  Diet  tlS0>-4. 

In  Oenuany,  alio,  the  moat  anthoritatire  writ«ra  ailow  an  Mtion  againit  a  defend- 
ant who  acta  ont  of  nMT«  ntalioe.  "  The  exerciae  of  a  right  ia  not  rendered  nnlawfal 
bf  the  fact  that  another  ii  damaged  therebyj  it  ia  only  nnlawfal  to  exerciae  a  right 
■olely  in  order  to  iitjnre  another."  WinrUcheid,  Pandektenrecht  {4th  ed.],  toI.  i., 
I  111.  citing  authantisa.  Th«  German  literature  npon  tbU  aubjeat  may  be  found  ia 
noma.  BachtararUiltnlMe  iwiicfaan  araadatOekaDacbban,  p.  US-US.  —  ED. 

["The  exerciae  ol  a  right  1*  not  permitted  wbeo  it*  aeleeb)eet  it  to  injoie  iDsther." 
Oarman  Civil  Coda,  •action  SM.] 
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BAIICLAY  V.  ABRAHAM. 

1903.    in  /ova,  619. 

Appeal  from  Boone  DistriotCourt  —  Hoir.  J,  B.Whitaxsb,  Judge. 

Plaintiff  is  owner  of  S.  ^  S.  W.  |  of  eectjini  10,  and  If.  (  K.  W.  } 
of  aection  15,  township  82  N.,  of  range  26  W.  of  the  fifth  P.  M.  The  " 
defendant  owns  the  N.  J  S.  W.  J  of  section  10.  A  mn,  known  as 
"  Big  Creek,"  nearly  north  and  south,  passes  through  both  farms  to 
the  south.  Followiog  the  trend  of  this  creek  for  three  or  four  miles  iu 
a  northwesterly  and  southeasterly  direetionj  and  about  one-half  mile 
wide,  flowing  wells  are  obtained  at  a  uniform  depth,  considering  the 
elevation  of  the  surfaoe.  The  plaintiff  has  lived  some  time  on  his 
south  eighty  at  about  the  center  of  this  district,  and  several  years  ago 
sunk  one  of  the  first  wells  near  his  house,  somewhat  above  the  level 
of  the  creek.  Later  two  other  wells  were  sunk,  one  in  the  valley  of 
the  creek  in  the  north  eighty,  and  the  other  about  thir^  rods  &om 
his  bam,  to  which  an  underground  pipe  was  extended  to  a  tank  at  the 
barn.  In  July,  1901,  the  defendant  Abraham  put  down  a  three-inch 
well  on  his  tarm  near  the  south  line,  close  to  the  creek,  to  which  he 
dug  a  ditch,  and  allowed  the  water  to  flow  unrestrained  through  the 
creek  to  the  land  below.  This  resulted  in  stopping  the  flow  of  water 
from  plaintiff's  wells  at  his  house  and  near  the  bam.  In  pursuance  of 
a  temporary  writ  of  injunelion,  the  flow  of  defendant's  well  was  n- 
doced  to  one-fourth  of  an  inch,  whereupon  water  again  flowed  from 
plaintiff's  well.  Upon  final  hearing  the  injnnotion  was  made  perma- 
nent, and  defendant  appeals.  —  A^rmed. 

W.  W.  GoodyhooKtK  and  Crook*  &  Snell  for  appellant. 
'     Chariot  Whitaker  for  appellee. 

Ladd,  J.  —  The  particular  district  within  which  flowing  wells  may 
be  obtaiiMd  at  a  depth  varying  from  one  hundred  to  two  hundred  feet 
is  three  or  four  miles  in  length  by  about  on»-lialf  mile  in  width,  fol- 
lowing the  direction  of  the  creek.  Within  this  area  there  are  at  least 
elerven  wells  which  are  now  or  have  been  flowing  above  the  earth's  sur- 
face. That  of  plaintiff,  near  his  bam,  is  one  hundred  and  fifty-two 
feet  deep.  The  well  sunk  by  defendant  is  only  one  hundred  and  seven 
feet  deep,  but  on  ground  about  as  much  lower  as  the  difference.  Its 
casings  are  tiuee  inches  in  diameter,  and  the  flow,  when  uninterrupted, 
has  ihe  effect  of  stopping  plaintiff's  well  and  of  several  others.  It  is 
located  near  the  south  line  of  defendant's  land,  from  which  the  water 
runs  iu  the  creek,  and,  save  that  necessary  for  about  thirty  head  of 
cattle,  is  without  beneflt  to  him  or  any  one  else.  The  water  in  excess 
of  a  stream  one-fourth  inch  in  diameter,  to  which  extent  the  distrint 
court  directed  him  to  restrain  the  flow,  is  absolutely  wasted,  and  so 
done  without  excuse.  Tme,  he  pretended  that  the  entire  flow  was 
essential  to  prevent  clogging  with  sand  or  gravel,  but  the  evidence 
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shows  conolasively  that  this  was  lees  likely  with  the  smallest  araiUUe 
exit.  Again,  be  pretended  to  have  in  contemplation  the  elevation  to 
his  tenant's  house,  aoross  the  eighty  acres,  np  some  forty  feet,  of  water 
for  domestic  use  by  the  operation  of  a  hydraulic  ram.  But  the  extent 
of  his  preparation  therefor  was  the  reading  of  a  cironlai  from  some 
manufacturing  company.  There  was  no  proper  showing  that  the  flow 
permitted  would  be  inadeq^uate  for  this  purpose,  and  it  conclusively 
appears  that  it  had  nothing  to  do  with  his  insistency  npcm  utterly 
wasting  Uie  water  his  neighbors  so  much  needed.  Indeed,  the  record 
indicates  strongly  his  object  was  to  maliciously  cut  off  the  water  supply 
of  a  well  owner  other  than  plaintiff.  In  the  light  of  these  facts,  it  is 
not  very  important  that  we  determine  whether  the  water  was  supplied 
by  percolation  through  the  soil  or  a  well-defined  subterranean  stream. 
If  the  latter,  of  course  the  water  might  not  thus  be  diverted,  ffougan 
V.  Ry.  Co.,  35  Iowa,  558 ;  BKrr<»o»  v.  SatOee,  67  Iowa,  396 ;  WUIU  v. 
Perry,  92  Iowa,  297. 

But  the  presumption  obtains  that  such  waters  are  percolating  waters, 
unless  shown  to  be  supplied  by  a  sUeam  of  known  and  defined  chao- 
uel. 

[A.fter  some  discussion,  the  learned  Jndge  said :  there  is  nothing  in 
the  record  to  overcome  the  presumption  that  the  supply  of  the  entire 
district  is  percolating  water.] 

This  being  true,  there  is  no  doubt  but  defendant  had  the  r^bt  to 
make  such  beneficial  use  of  the  water  in  the  improvement  of  his  land 
as  he  might  choose.  But  it  does  not  follow  that  he  had  the  right  to 
draw  from  this  reservoir  within  the  earth  wherein  nature  had  stored 
water  in  large  quantities  for  beneficial  purposes  merely  to  waste  or 
earry  out  a  design  to  injure  those  having  eqoal  access  to  the  same 
supply.  Decisions  to  the  effect  that  percolating  waters  are  to  be 
treated  the  same  in  law  as  the  land  in  which  found,  and  may  be  di- 
verted, consumed,  or  out  off  with  impunity,  without  liability  for  inters 
fering  or  destroying  the  supply,  are  numerous  in  this  country  and 
England  —  too  numerous  for  citation;  but  see  Wheailey  v.  Bough, 
avpra,  Mayer  &  Aldeman,  etc.,  v.  PiekUt,  A.  C^.  (1895)  687,  and  Fnt- 
zier  Y.  Brown,  12  Ohio  St  294.  In  the  last  of  these  cases  the  principle 
underlying  the  right  to  such  waters,  and  the  reasons  upon  which  it 
rests,  were  thus  stated  r  "  In  the  absence  of  express  contract  and  of 
positive  authorized  legislation,  as  between  proprietors  of  adjoining 
lands,  the  law  recognizes  no  correlative  rights  in  respect  to  under^ 
ground  waters  percolating,  oozing,  or  filtrating  through  the  earth ; 
and  this  mainly  from  considerations  of  public  policy :  (1)  Because  the 
existence,  origin,  movement,  and  course  of  such  waters,  and  the  causes 
which  govern  and  direct  their  movements,  are  so  secret,  occult,  and 
concealed  that  an  attempt  to  administer  any  set  of  legal  rules  in  re- 
spect to  them  would  be  involved  in  hopeless  uncertainty,  and  would 
be,  therefore,  practically  impossible ;  (2)  beeituse  any  such  recogni- 
tion of  ootrelattTe.  rights  would  interfere,  to  the  material  detriment 
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of  the  commonwealth,  with  drunage,  and  agricnltara,  mining,  the 
construction  of  highways  and  railroads,  wit^  sanitary  regulations, 
building,  and  the  general  progress  of  improvemeDt  in  works  of  embet- 
lisfament  and  atility  "  An  examination  of  the  authoritieB,  however, 
indicates  that  they  proceed  upon  the  theory  that  the  right  thereto 
relates  to  the  beneficial  use  of  the  land,  and  is  connected  with  its 
enjoyment  for  the  purposes  of  agriculture,  mining,  trade,  improve- 
'  ment,  and  the  like.  This  thought  is  emphasized  by  the  dicta  in  many 
decisions  to  the  effect  that  percolating  waters  may  not  be  extracted 
^m  the  earth  to  the  injury  of  others  merely  to  gratify  malice.  Thus, 
in  the  Leading  case  of  WheatUy  t.  Bough,  tupra,  the  court  declared 
that  "neither  the  civil  law  nor  the  common  law  permits  a  man  to  be 
deprived  of  a  well  or  spring  or  stream  of  water  for  the  mere  gratificap 
tion  of  malice.  The  reason  is  that  water,  like  air,  is  of  such  a  nature 
that  DO  one  can  have  an  exclusive  right  in  it.  In  the  process  of  evap> 
oration  and  condensation  it  is  sent  in  refreshing  showers  all  over  the 
earth.  In  its  descent  iuto  the  ocean  it  necessarily  passes  from  the  one 
to  the  other,  and  is  intended  for  the  benefit  of  alL  The  right  of  each 
ia  more  or  less  dependent  upon  that  of  his  neighbor."  See,  also, 
OreetUea/Y.  Brandt,  18  Pick.  119,  where  it  was  held  that  an  owner 
may  dig  a  well  in  any  part  of  his  land,  even  thongh  the  water  in  his 
neighbor's  well  be  diminished,  but  with  this  limitation,  that  in  doing 
BO  he  is  not  actuated  by  a  malicious  intent  to  deprive  his  neighbor  of 
water  without  benefit  to  himself.  The  right  being  conceded,  possibly 
the  intent  with  which  exercised  would  be  immaterial.  Ou  this  point 
the  authorities  are  in  conflict.  See  Chesley  v.  Kinif,  74  Me.  164  (43 
Am.  Rep.  669) ;  Hufter  v.  Merkel  (Wis.)  94  N.  W.  Rep.  364. 

The  importent  intimation  to  which  we  wish  to  direct  attention  ia 
that  with  respect  to  the  beneficial  use.  A  decided  tendency  to  depart 
from  the  strict  rules  of  the  common  law  with  respect  to  percolatii^ 
waters  in  the  adjustment  of  modem  conditions  is  manifest  in  recent 
decisions.  In  the  well-considered  case  of  StUltaater  Water  Co.  v. 
Farmer  (Minn.)  93  N.  W.  Rep.  907  (60  L.  R.  A.  875),  the  Supreme 
Court  of  Minnesota  held  that  sub-surface  water  might  not  be  drained 
from  his  land  by  an  owner  merely  to  pour  it  into  a  sewer,  when  this 
resulted  in  depriving  a  company  of  the  supply  from  which  it  fnmished 
the  people  of  a  city.  There  the  plaintiff  supplied  water  for  domestic 
purposes  to  the  people  of  the  city  of  Stillwater  from  a  spring  about 
which  it  had  constructed  a  wall  some  six  feet  in  diameter.  This  was 
within  a  few  feet  from  the  boundary  line  between  the  company's  and 
Parmer's  land.  Near  this  line,  and  not  more  than  ten  feet  from  the 
center  of  the  spring,  Farmer  excavated  a  trench,  and  placed  in  it  a  ten- 
inch  tile  drain  connected  with  the  city  sewer.  As  a  result  percolating 
waters  were  drawn  away  from  the  spring,  where  they  would  naturally 
have  gone,  materially  affecting  the  supply  of  water  in  the  spring. 
Thereupon  the  company  made  a  change  in  the  outlet  and  in  the  mains 
to  guard  against  such  loss ;  whereupon  Farmer  b^^  to  lay  his  tile 
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at  a  lover  lerel,  oanunenoing  at  tho  sewer.  A  tempomy  injanetiCB 
vas  gnnted,  and  in  a  irell-oonBidered  opioioQ  the  court  held  that  de- 
fendant might  not  eren  oolleot  percolating  waten  merely  to  squander 
them  to  the  detriment  of  his  neighbor.  Xhe  theory  of  tiie  decision  ia 
that,  while  ownership  of  the  soil  extends  to  the  center  of  the  earth, 
it  is  somewhat  restrained  by  the  maxim,  "Sicutentti«utaliautmno» 
IcbAom."  The  court  directs  attention  to  the  fact  that  in  nearly  every 
case  where  the  right  to  ctdlect  or  divert  percolating  waters  has  been 
npheld  this  has  been  for  some  beneficial  purpose,  and  pertinently  ang- 
gests  that  there  is  no  good  reason  for  not  apfdying  the  doctrine  of 
correlative  rights  in  such  a  case,  and  that  such  application  will  not 
interfere  with  proper  improvement  of  land,  but  tend  to  promote  the 
general  welfare  of  all  citizens  alike.  The  rule  approved  is  thus 
stated:  "Except  for  the  benefit  and  improvement  of  his  own  pro- 
perty or  for  his  own  beneficial  use,  the  owner  of  land  has  no  right  to 
drain,  collect,  or  divert  percolating  waters  thereon,  when  auoh  aeta 
will  destroy  or  materially  injure  ^w  spring  of  another  person,  the 
waters  of  which  spring  are  used  by  the  general  public  for  domestio 
purpose^  He  must  not  drain,  collect,  or  divert  sncb  waters  for  the 
sole  purpose  of  wasting  them.  Briefly  stated,  a  landowner  most  not 
eoUeot  and  wantonly  waste  percolating  waters,  which  would  othei^ 
wise  be  or  have  tiieretofoie  been  appropriated  by  his  neighbor  for  the 
general  welfare  of  the  people." 

The  doctrine  of  oorrelatlre  rights  between  landovmers  respecting 
the  appropriation  and  use  of  percolating  waters  has  been  broadly  ^>- 
plied  in  Kew  Hampshire  (Bauett  v.  SalMury  ^fy.  Co.,  43  N.  H.  569 
[82  Am.  Deo.  179] ;  SweH  v.  CtOU,  50  N.  H.  439  [9  Am.  Bep.  27^ 
where  the  court  deolared  that  do  good  reason  oould  be  given  why  it 
should  not  be  applioaUe  in  all  cases  where  the  rights  of  owners  of 
adjoining  lands  to  oolleot  and  use  pereolating  waters  are  in  apparent^ 
though  not  real,  hostility.  The  conrts  of  Sew  York  seem  to  have  held 
that  the  owner  of  land  may  notsinkwellsonhisownland  froinwliidi, 
hj  the  use  of  pumps  of  potential  foroe  and  reach,  he  may  drain  the 
percolating  waters  from  the  premises  of  his  neighbors  to  their  injury, 
merely  for  &e  purpose  of  merchandising  the  water  to  eonsnmers  dis- 
tant from  the  land.  ForMi  v.  City  ofNwi  York,  104  N.  Y.  522  (58 
N.  E.  Bep.  644,  51  L.  B.  A.  696,  79  Am.  St  Bep.  666).  In  that  case 
it  was  said ;  "  In  the  absence  of  contraot  or  enactment^  whatever  it  is 
reasonable  for  the  owner  to  do  with  his  snb-surfaoe  water,  regard  being 
had  to  the  definite  rights  of  others,  he  may  da  He  may  make  tiie 
most  of  it  that  he  reastmaUy  can.  It  is  not  unreasonable,  so  far  as 
it  is  now  apparent  to  us,  that  he  should  dig  wells,  and  take  therefrom 
all  the  water  tiiat  be  needs,  in  order  to  the  fullest  enjoyment  and  use- 
fulness  of  his  land  as  land,  either  for  purposes  of  pleasore,  abod^ 
productiveness  of  soil,  trade,  manufacture,  or  for  whatever  else  the 
land  as  land  may  serve.  He  may  consume  it,  bat  must  not  dischaige 
it  to  the  injury  of  others.    But  to  fit  it  np  with  wells  and  pumps  of 
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auflh  pervasive  and  potential  reach  that  from  their  base  the  defendant 
ean  tap  the  vater  stored  in  the  plaintiff's  land,  and  in  all  the  region 
thereabout,  and  lead  it  to  bis  ovn  land,  and  by  merchandising  it  pre- 
vent its  return,  is,  however  reasonable  it  may  appear  to  the  defendant 
and  its  caBtomers,  unreasonable  aa  to  the  plaintiff  and  the  others 
vhose  lands  are  thns  clandestinely  sapped,  and  their  value  impaired." 
The  opinion  seems  to  be  grounded  npon  the  notion  that  extracting  the 
water  by  force  constituted  a  trespass,  and  the  court,  apparently  in 
recognizing  a  departure  from  previous  decisions,  added :  "  We  more 
readily  conclude  to  affirm  beoanse  the  immunity  from  liability  which 
defendant  claims  violates  our  sense  of  justice.  It  seems  to  pervert 
just  rules  to  unjust  purposes.  It  does  wrong  under  the  letter  of  the 
law,  in  defiance  of  its  spirit."  Smitk  v.  diif  of  Brooklyn  (Sup.),  46 
K.  y.  Supp.  141,  is  referred  to  approvingly.  In  that  oaae,  upon  full 
oonsid  oration,  the  court  declared  that,  while  waters  might  be  extracted 
from  the  depths  for  the  reasonable  use  or  improvement  of  the  land, 
the  law  will  not  allow  this  to  be  done  for  some  purpose  ui^onnected 
with  the  use,  improvement,  or  enjoyment  of  the  land  itself  to  the 
detriment  of  adjoiuing  owners.  See  same  case  on  appeal  (160  y.  Y. 
867  [64  N.  E.  Rep.  787, 45  L.  R.  A.  664]). 

It  is  not  necessary  to  go  to  this  extent  in  order  to  sustain  the  decree 
in  this  case.  The  water  from  defendant's  well,  in  excess  of  that 
allowed  him  t^  the  court,  fell  to  the  earth,  and  immediately  flowed 
from  his  land  on  that  of  a  neighbor  below.  He  proposed  to  draw  the 
percolating  waters,  not  to  supply  the  people  of  a  great  city,  but  to 
waste  without  advantage  to  any  one.  In  principle  the  case  is  like 
that  (rf  Stillwater  Water  Co.  v,  Farmer,  mpra,  and  we  are  inclined  to 
tpprove  the  doctrine  therein  announced.  A.  contrary  conclusion  would 
permit  defendant,  by  allowing  his  well  to  flow  at  full  capacity,  not 
only  to  stop  plaintiff's  well,  but  every  other  well  in  the  neighborhood, 
and  this  without  the  slightest  benefit  to  himself.  Indeed,  this  is  pre- 
cisely what  he  has  threatened  if  interfered  with.  May  one  man  thus 
waste  the  waters  stored  by  nature  for  the  community  and  wantonly 
deprive  it  of  their  use?  Are  the  courts  powerless  to  remedy  such  a 
wrong  t  The  Supreme  Court  of  Wisoonain  seems  to  have  so  held. 
Huber  V.  J&rkel  (Wis.),  94  S.  W.  Rep.  354.  A  distinction  between 
an  injury  to  the  quality  of  the  neighbor's  land,  as  in  FoH>ell  v.  Ciiy  of 
NtM  York,  and  to  the  enjoym«it  of  its  use,  is  suggested,  bnt  this  ia 
not  substantial.  See,  also,  Hague  v.  Wheeler,  157  Fa.  St.  324  (27  Aa 
Sep.  714,  22  L.  R.  A.  141, 37  Am.  St  Rep.  736).  Certainly  no  good 
reason  oaa  be  found  for  allowiDg  the  owner  of  land  to  draw  sub-snr^ 
face  water  therefrom  merely  to  waste,  when  this  results  in  draining 
like  water  from  his  neighbor's  land,  to  bis  detriment  in  its  use  and  en- 
joyment. Water  moves  so  readily  from  one  place  to  another  that  any 
definite  portion  of  it  cannot  be  said  to  be  the  property  of  the  owner  of 
the  soil  until  in  some  way  reduced  to  control.  The  water  flowing  in 
defendanf  B  well  may  have  been-  from  plaintiff's  land  or  that  of  soma 
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other  veil-owner  a  moment  previons.  In  this  resx>ect  it  differs  frmn 
minerals  beneath  the  surface,  and  is  more  like  natural  gas,  which  may 
not  be  allowed  to  escape  bj  a  landowuer,  when  not  made  ose  of,  to  the 
detriment  of  bis  neighbors.  Ohio  Oil  Co.  t.  Indiana,  150  Ind.  698 
(50  N.  E.  Eep.  1124)  ;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  190  (20  Sop. 
Ct  Rep.  676,  44  L.  Ed.  729). 

Possibly  he  may  waste  that  on  his  own  land,  if  he  can  do  so  withont 
draining  water  from  his  □eighbor'a..  But  the  source  of  the  supply  of 
percolating  waters  can  seldom  be  determined,  and  this  is  one  of  the 
main  reasons  for  permitting  its  free  appropriation  by  the  owner  of  the 
soil.  A  different  rule  would  undoubtedly  restrict  the  use  and  improre- 
meut  of  land.  But  the  prevention  of  carrying  the  water  from  the  land 
of  the  ovner  for  the  purposes  of  commerce  or  waste  cannot  retard  the 
improTement  of  the  land  itself,  and  there  is  no  just  ground  for  toleratiDg 
such  diversion  when  the  direct  result  is  to  deprire  the  adjoining  land- 
owners by  tbe  incidental  drainage  of  their  land  of  a  supply  of  water 
from  the  same  natural  reservoir.  This  would  be  extracting  the  sub- 
terranean water  from  the  adjoining  land  to  its  injury,  without  any 
counter  benefit  to  the  land  tluough  which  taken.  This  is  a  stronger 
case  for  the  interference  of  a  court  of  equity  than  ForheU  v.  City  of 
New  York.  There  the  drainage  rendered  the  adjoining  land  unfit  for 
tbe  growth  of  water  cresses,  which  had  formerly  been  raised  upon  it; 
here  it  destroyed  the  water  supply  essential  for  its  customary  use  and 
enjoyment.  There  the  drainage  was  to  secure  water  to  distribnte  to 
the  inhabitants  of  a  great  city  for  profit ;  here  the  object  was  to  torn 
it  into  a  crsek  to  flow  unused  in  any  way  down  to  another's  land  below. 
The  soundness  of  some  of  the  reasoning  of  the  ForbeU  Case  may  well 
be  doubted.  The  exertion  of  the  force  there  was  in  the  removal  of 
the  subterranean  waters  in  the  city's  land,  and  the  only  suction  occa- 
sioned was  by  emptying  a  cavity  into  which  the  water  naturally  drained 
from  the  surrounding  country.  It  is  at  least  exceedingly  donbtfnl 
whether  this  constituted  trespass.  In  a  lesser  degree  this  happens 
whenever  the  sinking  of  one  well  has  the  effect  of  drying  up  another. 
The  doctrine  of  Smith  v.  City  of  Brooklyn,  that  the  free  use  of  such 
waters  is  limited  to  the  improvement^  use,  and  enjoyment  of  the  land 
from  which  taken,  and  cannot  be  carried  away  for  the  purposes  of 
commerce,  to  the  injury  of  the  premises  of  an  adjoining  owner,  has 
the  better  reason  for  its  support.  But  we  need  not  go  this  far,  even 
to  sustain  the  decree  of  the  district  court,  as  in  the  case  at  bar  the 
owner  derived  no  benefit  from  the  sale  or  use  of  the  water.  As  said, 
the  case  is  in  principle  like  SttUwater  Water  Co  y.  Farmer,  aupra, 
Tbe  doctrine  there  announced  is  in  harmony  with  good  morals.  It 
interferes  with  no  valuable  right  of  the  defendants.  It  shields  from 
destruction  property  rights  of  great  value  belonging  to  the  plaintiff 
and  others.  It  goes  no  farther  than  to  say  that  a  landowner  may  not 
collect,  drain,  or  divert  waters  percolating  through  the  earth  merely 
to  cany  from  his  own  laud  for  no  useful  purpose,  when  snch  action  on 
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his  part  vUl  have  the  effect  of  matehallj  iniuriag  or  destroying  the 
well  or  spring  of  aootber,  the  waters  of  which  are  devoted  to  some 
beneficial  use  connected  with  the  land  where  found.  It  applies  in 
principle  the  doctrine  of  correlative  rights  to  the  control  of  sub-sur- 
&ee  waters  wheaever  the  appropriation  proposed  is  unconnected  with 
the  use,  enjoyment,  or  improvement  of  the  land  from  which  taken. 

Affirmed. 
Deehbr,  J.,  concurs  in  result.' 

I  ((1)  Hu  tlie  oirncr  of  land  the  lams  ownsrahip  uid  control  of  pcreol&tiDg  waur  (water 
pi»iag,  or  flltering,  through  the  ground  beneath  the  lurtace  of  the  earth,  without  flowing 
ia  definite  chaiiDeii),  that  he  ha)  of  the  soil,  e,  g.  the  (and  and  the  rocki. 

Oi  (3)  hai  he  only  a  limited  and  qualified  right  in  the  percolating  water;  a  right  of 
rtaHinabls  uier  limited  by  the  correlative  righla  of  hia  neighbon  f 

On  thoH  queetiona  there  is,  in  recent  ca«e>;  a  conflict  of  authority.  The  aubject  would 
Hem  to  fall  under  the  head  of  Property  (lee  caaea  collected  in  a  Qray'i  Cases  on  Property, 
3ded.,  116-138);  and  casea  nqulaite  for  a  full  discusiioD  of  it  are  notinasrtedinthe  preient 
collection  of  Casea  on  Torts.  Authoriliea  will  be  found  in  an  excellent  article  by  Proteaaor 
HufTcut,  IS  Tale  Law  Journal,  233;  and  in  3  Farnham  on  Walen,  aec.  gU  etM).  For  good 
illuatntire  cases  endorsing  the  flnt  theory,  see  Acton  v.  Blundell,  19  U.  &  W.  334;  Mayor 
of  Bradford  i'.Picklea,L.R.  (1S0B),  Appeal  Cases,  &ST;  and  Meeker  «.  City  of  East  Orange, 
76  S.  J.  Law,  43S.  For  good  illuatratire  cases  favoring  the  aecond  theory,  aee  Basaett  •. 
Salisbury  Mannf .  Co.,  13  New  Hampahin,  tKW  (where  the  question  nlated  to  the  right  of 
the  defendantto  prevent  water  percolating  uqdcr  the  surface  of  plaintiJTa  land  from  paaaing 
off  through  defendant'a  land),  and  Kati  ■.  Walkinahaw,  111  Calif.  116, 140,  141. 

We  are  concerned  here  only  to  point  out  how  the  adoption  of  one  or  the  other  of  the 
above  eonSioting  views  may  affect  the  nuteriality  of  the  landowner's  motive  in  the  use  of 
percolating  water. 

If  the  flrst  theory  is  adopted,  then,  in  some  jurisdictions,  the  landowner  would  not  be 
held  liable,  even  though  actuated  by  bad  motive  (Mayor  of  Bradford  v.  Vickies,  L.  B. 
ISSt,  Appeal  Cates,  587);  and,  in  alt  other  jarlsdiotiODa,  he  would  be  liable  only  when,  aivl 
beeanse,  he  was  actuated  by  bad  motive. 

But  if  the  second  theory  ia  adopted,  the  landowner  might  frequently  be  held  liable,  ir- 
respective of  motive.  On  the  second  theohy  percolating  water  might  be  regarded  as,  in  a 
certain  sense,  the  comiDon  property  of  the  adjoining  ownera  (bearing  aeme  analogy  to  an 
underground  lake);  and  it  would  ba  held  that  each  owner  is  entitled  to  only  a  reasonable 
share,  and  is  entitled  to  use  that  ihare  only  for  certain  purpoaes.  See!  Famham  on  Waters, 
g.  93b.  Upon  Ibia  view  an  owner  who  nsei  more  tban  hii  share,  or  who  uses  it  for  purposes 
outside  those  legally  allowable,  would  be  liable  entirely  irreapective  of  motive.  "Later 
American  casea,"  says  Profeuor  Huffcut,  "tranafer  the  emphaeia  from  the  showing  of 
'malice  '  to  a  ahowing  of  '  nnreaaonable  uaer,'  which  may  or  may  not  be  accompanied  bj 
malice."    13  Tale  Law  Journal,  p.  Xas. 

We  may  add  that  if  bad  motive  ahould  not  be  held,  in,  itaelt,  a  snbslaitive  ground  of  lia- 
bility, yet  the  existence  of  bad  motive  might  be  a  piece  of  evidence  bearing  upon  the  ques- 
-'•n  of  reaaonable  user.  Uaer  for  the  sole  purpoae  of  gratifying  il!  will  might  not  be  deemed 

Li  In  reference  to  pwcelatlag  water. 
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CHAPTER  rX. 

MALICIOUS  CONSPIRACr. 

GREGORY  V.   THE  DUKE  OF  BRUNSWICK  AND  H.  W. 

VALLANCE. 

In  the  Coxhon  Plkah,  Notembkr  25,  1843. 

[fUp(yrUd  in  13  Law  Journal  Rtporia,  Common  Pleat,  34.] 

Case.  The  declaration  stated  that  the  plaiDtiS,  before  and  at  tbe 
time  of  the  making  of  the  cooBpiracy,  confederacy,  combination,  and 
agreement  by  the  defeodante,  thereinafter  mentioned,  was  abont  to 
become  an  actor,  and  to  nse  and  exercise  tbe  profeseion  and  occupa- 
tion of  an  actor,  and  to  appear  at  Covent  Garden  Theatre,  in  the 
character  of  Hamlet,  at  tbe  reqaest  of  X.  Bunn,  for  reward  to  be  pud 
to  tbe  plaintiff,  by  the  eaid  A.  Bonn.  Yet  the  defendants,  blether 
with  other  persons,  whose  names  were  unknown  to  the  plaintiff,  falsely, 
wickedly,  and  maliciously,  did  among  tbemselTes  conspire,  combine, 
confederate,  and  agree  tt^ether,  to  prevent  the  plaintiff  from  perform- 
ing in  public,  as  such  actor  as  aforesaid,  in  the  character  of  Hamlet, 
&c.,  and  to  prevent  the  plaintiff  from  e3;ercising  his  said  profession  or 
occupation  of  an  actor.  That  the'  defendants,  in  pursuance  of  anil 
'according  to  the  said  conspiracy,  combination,  confederacy,  and  agree- 
ment, had,  among  themselves  and  the  said  otber  persons  as  aforesaid, 
and  in  order  to. carry  tbe  same  into  fulfilment,  hired  and  engaged 
divers,  to  wit,  two  hundred  persons,  whose  names  are  unknown  to  the 
plaintiff,  to  attend ;  and  they  did  accordingly  attend  as  part  of  the 
audience  in  the  said  theatre  on  the  occasion  when  the  plaintiff  was  to 
perform  as  aforesaid,  to  hoot,  hiss,  groan,  and  yell  at  and  against  the 
plaintiff,  and  to  make  a  great  noise,  outory,  uproar,  and  riot  at,  and 
E^ainst  the  plaintiff  during  his  performance  of  the  said  character,  Ac, 
and  to  aid  and  assist  the  defendants  and  the  said  other  unknown  par- 
ties flrst  mentioned  Id  carrying  into  effect  and  fulfilment  their  unlawful 
and  malicious  conspiracy,  combination,  confederacy,  and  agreement 
aforesaid.  The  declaration  then  averred  that  the  plaintiff  did  appear 
and  perform  as  sucb  ttctor,  in  tbe  character  of  Hamlet,  for  reward  to 
be  paid  to  him  by  A.  Bunn,  and  that  while  he  was  so  appearing  aad 
performing,  &c.,  the  defendants,  in  pursuance  of  the  said  malicious 
conspiracy,  confederacy.  &c.,  did,  together  with  divers  others  of  the 
said  persons  so  hired  and  engaged,  &c.,  in  the  said  theatre,  and  in  the 
presence  and  bearing  of  the  pliilntiff,  and  of  tbe  said  public  audiencf^ 
hoot,  hbs,  &c.,  at  the  plaintiff,  and  make  a  great,  hideous,  and  intolra- 
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able  outcry  gainst  the  plaintiff,  and  iifduoe  other  perWDB  to  Join  in 
the  same,  inaonmoh  that  the  plaintiff  waa  in  coneeqaenc^  thereof  com- 
pelled to  desist  from  the  performance  of  the  character  of  Hamlet,  on 
the  occasion  aforesaid.  There  was  an  allegation  of  special  damage 
thereby,  that  A.  Bunn  was  obliged  to  refuse  and  did  refuse  to  allow 
the  plaintiff  to  perform  at  subsequent  times,  as  an  actor  in  the  said 
theatre,  for  gain  and  reward,  as  the  eud  A.  Bunn  otherwise  might  and 
would  have  done,  and  that  the  plaintiff  had  been  thereby  hindered  from 
exercising  his  profession  of  an  actor,  &c. 

PfeoB— Fu»t,  Not  guilty. 

The  cause  came  on  for  trial  before  Tindal,  C.  J.,  at  the  Middlesex 
sittings,  after  last  Trinity  term,  when  the  plaintiff's  counsel  stated, 
that  Uie  question  for  the  jury  upon  the  record  was,  whether  the  defend- 
ants had  not  conspired  to  injure  the  plaintiff  in  his  character  as  an 
actor,  and  to  drive  him  from  the  stf^e.  Evidence  was  given  which 
proved  that  there  had  been  a  riot  at  the  theatre,  by  which  the  plaintiff 
was  prevented  from  performing  as  an  actor,  and  it  was  sought  to  show 
that  this  riot  had  been  instigated  and  brought  about  by  previous  pre- 
concert between  the  defendants  and  others.  The  learned  Chief  Jus- 
tice told  the  Jury  that  the  question  for  them  was,  whether  a  conspiracy 
had  been  entered  into  by  the  defendants,  and  whether  in  pursuance  of 
such  conspiracy  they  were  engaged  in  the  proceedings  mentioned  in 
the  declaration.     The  jury  found  a  verdict  for  the  defendants. 

Sli^,  Serjt.,  in  this  term,  (November  6),  moved  for  a  rule  to  show 
cause  why  the  verdict  should  not  "^  set  aside,  and  a  new  trial  had, 
on  the  ground  of  misdirection,  ana  that  the  verdict  was  against  the 
evidence. 

CoLTHAN,  J.  In  this  case,  a  new  trial  was  moved  for,  first,  on  the' 
ground  of  misdirection ;  and,  secondly,  on  the  ground  that  the  verdict 
was  against  evidence.  The  alleged  misdirection  on  the  part  of  the 
Lord  Chief  Justice  consisted  in  his  omitting  to  tell  the  jury  that 
either  of  the  two  defendants  might  be  found  guilty  of  the  charge  con- 
tained in  the  declaration,  although  the  other  was  acquitted,  and  in  his 
telling  them  that  unless  a  conspiracy  was  proved  against  both  the 
defendants,  they  ought  to  find  their  verdict  for  the  defendants.  My 
Brother  Shee,  in  moving  for  the  rule,  said,  that  in  his  address  to  the 
jury,  upon  the  trial  of  the  cause,  he  did  not  insist  upon  the  point,  that 
a  verdict  might  be  found  gainst  one  of  tbe  defendants  only,  because 
be  thought  that  the  interests  of  his  client  would  be  better  served,  if 
the  attention  of  the  jury  were  confined  to  the  charge  of  conspiracy. 
After  this  deliberate  election,  my  brothers  Erskine  and  Maule  concur 
with  me  in  thinking  that  the  learned  serjeant  is  not  entitled  to  come 
to  the  court  for  a  new  trial  on  the  ground  of  misdirection.  It  may  be 
true,  in  point  of  law,  that  upon  this  declaration  the  plaintiff  might 
have  obtained  a  verdict  against  one  of  the  defendants  only ;  but  the 
only  question  raised  by  him  at  the  trial,  and  to  which  the  whole  of  the 
evidence  was  directed,  was  whether  there  was  in  fact  any  malicious 
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conspiracy  and  combinRtion  on  the  part  of  the  defendanta.  When, 
therefore,  the  GoanBel  for  the  plaintiif  thought  proper  at  the  trial  to 
rest  hi9  whole  case  upon  the  charge  of  conspiracy,  the  Judge  waa 
warranted  in  saying,  that  unless  the  conspiracy  was  made  oat,  tiie 
defendants  must  succeed,  as  it  would  have  been  unfair  to  have  sub- 
mitted to  the  jury  a  question  to  which  the  attention  of  the  defendants' 
oouoael  had  not  been  called.  There  is  no  ground,  therefore,  for  a  rule 
upon  the  first  point.  As  to  the  second  point,  the  court  thinks  the 
matter  deserving  of  further  consideration ;  and  therefore,  upon  the 
ground  that  the  verdict  was  against  evidence,  a  rule  nisi  will  be 
granted. 

Side  refused  on  the  first  and  third  points; 
rule  nisi  granted  on  the  second  poitU, 
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ABATEMENT  OF  NUISANCE, 

■llowftble,  194*,  195*,  203". 

□otice,  when  neoeuary  before,  197*,  202. 

right  of,  limited  to  puty  aggriaTad,  199*. 

dettmotioD  of  ooenpied  house  an  nnjastiflable,  201*. 
ABANDONMENT, 

of  aetion,  if  Tolnntarj,  eqniTalent  to  tarmination  io  defendant's  favoT,  S80. 

of  action,  bj  way  of  compronuM,  not  equivalent  to  termination  in  plaintiff's 
faTor,  580. 
ABUSE  OF  PROCESS, 

raalicions,  616". 
ACCIDENT, 

witbont  negligence,  exooMt  trespass  to  person,  68,  69,  70",  79". 
aicnsoa  trespass  to  personalty,  8S*. 
whether  an  excuse  for  trespass  to  land,  84*. 

tbrongh  negligenoe,  no  excuse  for  a  treapaas,  68",  69",  70",  76*. 
ACTION.    (See  Maxicioub  iNBTirnnoN  of  Civu.  Actiok.) 
ADVICE, 

of  counsel,  probable  oaoso  for  proseoation  of  plaintiff,  686*. 
ADVOCATE, 

statements  by,  yibva  privileged,  449*,  467. 
AGENT, 

ooUTeniaD  by.    (See  Cohvbbbiom.) 
AGENT  OR  INTERMEDIARY, 

co'nvcrsion  by.    (See  Convebsiom.) 
ANIMALS, 

killing  of,  in  aslfnlefenae,  excusable,  117*,  117*. 

killing  of  dangerous  dog  at  large  excusable,  187*. 

killing  of  dog  in  defence  of  property  excusable,  126",  12T*,  127*,  129". 

killing  of  mink  in  defence  of  property  exonsable,  1304 

killing  of  trespassing  heos  not  excusable,  128*. 

driving  off  of  trespaaaing  cow  with  a  dog  cxcuaable,  133*. 

removal  of  trespasaing  borsa  excusable,  136*. 
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ARREST, 

irhat  IB,  42»,  42»,  43",  43«,  45»,  «•• 

bj  private  p«noD  to  stop  or  prevent  breBch  of  peace,  223",  226. 

bj  private  penoQ  after  breaofa  of  peace  ia  over,  229,  n. 

b]r  private  penoD  on  luipiciou  of  felony,  229*,  231,  232. 

by  ofBcer  without  warraDt,  to  prevent  a  felony,  220*. 

by  ofBuer  without  warrant,  to  stop  or  preveut  a  breach  of  peace,  218*,  S 

by  offioer  witbont  warrant,  after  breacli  of  peace  U  over,  218*,  228*,  22 

by  officer  without  warrant,  to  stop  a  misdemeaDor,  222*. 

by  afBcer  without  warrant,  on  suspicion  of  felony,  229*,  231,  232. 

by  ofScer  without  warrant,  on  snipicion  of  misdemeaiior,  2Si*, 

by  ofGoer  on  warrant.     (Sea  Jcdicial  Frocem.) 

action  liea  for  malicionaly  causing,  580,  603*. 
ARTICLES  OF  PEACE. 

maliaiona  exhibition  of,  573. 
ASPORTATION.    (See  Convebbiom.) 
ASSAULT, 

what  i^  1*  2*,  3»,  6»,  7»,  8*,  8*. 

what  ia  not,  2*,  4",  11*. 

complet«  witbont  contact,  1*. 

aiming  of  unloaded  gaa  u,  8*,  11,  n.  2. 

consent  of  plaintiff  iiegativeB,  4*. 

nervons  shock  wbetlier  analogont  to,  16*  21*,  20,  n.,  28,  n. 

ezcuwd,  when.     (See  Battery.) 
ATTACHMENT, 

action  lies  for  maliclonaly  canting,  580,  603*. 

ia  a  treapasa  to  personalty,  02. 

what  constitutes  an,  62. 
ATTORNEY.     (Sec  COUNBKL.) 
AUTHORITY, 

abase  of.     (See  Trbspabs  ab  Initio.) 


BAILEE, 

not  a  trespasser  ab  milio,  265. 

when  guilty  of  convereion.     (See  ConteiisiOII.) 
BALLOON, 

Jxespaas  by,  6B. 
BANKRUPTCY, 

malieions  inititotioo  of  proceedings  in,  598*. 

iropntaUon  of,  to  a  bniineaa  man,  424*. 
BATTERY, 

what  is,  29*,  30*,  39*,  39*. 

what  is  not,  29*,  31*,  36*. 

defendant  innst  be  actor  to  make,  29*,  31,  31*,  36*. 

toncbing  plaintiff  to  call  his  attention,  when  a,  36*.  . 

by  means  of  a  missile,  39*. 

by  striking  a  borse  while  driven,  39*. 

whether  indictment  for,  will  support  action  for  malicioa*  proaecntion,  Bi 
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BATTERY  — eontiaucd. 

excoMbU,  wlwn.  (See  Accidkkt;  Consent;  Contributory  Negugemce; 
DxreNCK  OF  Person;  Defence  op  Propbrtt;  DisctPLiME;  Dkcnken- 
NESS  ;  DuRBSB  ;  Infancy  ;  Insahitt  ;  iHBDLTtNQ  Words  ;  Mistake  ; 
Recaptiok  or  Chattels;  Rscovekt  or  Land.) 

BOYCOTTING.    (See  CoMi>XTrnON;  Consfiract;  Malicious  Injury.) 

BREACH  OF  THE  PEACE.    (See  Aerkst.) 

BREAKING  DOORS.     (See  Judicial  Process.} 

BUSINESS, 

sluideT  of  one  in  his.     (See  BErAUATioN.) 


CANDIDATE, 

dUanuioii  of  qoRlifiostioiu  of,  537*,  539*. 
CARRIER, 

niUdeUvery  bj  a,  316»,  317*,  318. 

iRROcent  dealing  with  mere  posseuion  not  a  eonTenioa,  ^2.    ' 
CHARITT, 

aiding  litigMit  oat  of,  not  maintenance,  645. 
CHASTISEMENT.     (See  Discipline.) 

CIVIL  ACTION.    (See  Malicious  Institution  of  Cini.  Action.) 
CLERGYMAN, 

imputation  of  inoODtinenoe  to,  actionable,  422. 
COMBINATION, 

whether  member*  of  liable  for  aotawhioh  would  belawfnlif  done  by  a  single 
individual,  757,  763. 
COMMENT, 

fair,  of  public  mattera,  not  actionable,  462*,  496. 

asperaiob  of  motives  not  fair,  462*,  465*. 

false  charge  of  speciDo  acts  not  fur,  480*. 

fail,  distingoiihed  from  privileged  occasion,  466. 
COMMERCIAL  AGENCY, 

statemeots  bj,  when  privileged,  523,  n. 
COMPETITION, 

conflict  between  employers  and  employed  is,  7S7. 

mere  rivaby  ia  fair,  738,  758* 

pofBng  is  fair,  691*. 

combination  to  amash  rates  ia  fair,  759*. 

tednciog  prioes,  769. 

bad  motive,  769*,  776*,  7B0-. 

indncing  aervant  at  will  to  leave  master,  whether  fair,  736. 

inflaeneing  third  persona  by  fraud,  not  fair,  693*,  694*  724*  761  (bat  se«  706) 

infliieRciDg  third  persons  by  force  or  threats  of  physical  injury,  not  fail) 
738,  738*,  739*.  761. 

boycotting  by  threats  of  pecnniary  damage  not  fair,  794*,  810*,  813*,  824*, 
831*  837*. 

indncing  third  person  to  break  cootraet,  not  fur,  761,  762. 
CONSENT.    (Sea  Leave  and  License.) 
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CONSPIRACY, 

to  boycott,  766*. 

to  defraud  erediton,  667,.  667*,  669,  670*. 

to  hiu  actor,  890*. 

to  saborn  witueaaei,  663*. 
CONSTABLE.  (See  Asrbbt  ;  Judicial  Frocebb.) 
CONTHACT, 

eauuDg  breoob  of,  « tort,  636*  638*  649*,  651«,  662«,  724*  762. 

iududng  one  uat  to  make,  a  tort,  766*. 

CONTRIBUTORY  NEGLIGENCE, 
no  eionn  for  vilf ol  battery,  21S*. 
CONVERSION, 

olaim  of  owoerBbip  eMential  to,  361. 

possoMiou  or  oootrol  by  defendant  eraential  to,  367*,  369*,  368*. 

mere  intAnt  to  eierciie  dommion  not  a,  360,  388. 

noofeasaDce  not  a,  279*,  279*,  280*. 

destruction  a,  28^  354. 

ohauge  of  natuni  or  quality  a,  282*,  282*. 

asportation,  when  a,  28fi*  286*  287*  289. 

aiportation,  when  not  a,  138*,  288*,  289*,  296*. 

wrongful  seiznre  undei  prooass  a,  2S7*. 

inoocent  purchase  from  wrong-doer  a,  without  demand,  297*. 

fraudulent  purchase  a,  299*. 

ionooent  pledgee  of  wrongdoer,  whether  gnilty  of  a,  300*,  302". 

innocent  bailee  of  wrong-doer,  not  guilty  of  a,  3M*,  305*  306*. 

mi«leli*ery  by  bailee  a,  316*,  317*. 

innocent  delivery  by  bailed  to  officer  attaching  without  right,  not  a,  393*. 

sale  by  bailee  at  unauthorised  time  a,  309*. 

sale  by  bailee  for  unauthorized  price  not  a,  309,  n. 

nnanthorized  driving  of  horse  by  bailee,  when  a,  310*,  311*,  314*. 

innocent  eierciae  of  dominion  by  agent  or  intermediary  in  behalf  of  odb 

without  tiUe  a,  319*,  319*,  320*,  323*  338*,  340*,  346*. 
innocent  exercise  of  dominion  by  one  in  behalf  of  a  trustee  ex  Btaieficio,  not 

a,  349*.  350*,  36l». 
innocent  dealing  with  possession  merely,  wUfaont  claim  of  dominion  for  self 

or  another,  not  n,  322*,  329, 347*. 
gaining  posseision  by  duress  a,  355*. 
wrongful  user  aa  one's  own  a,  364*. 
wrongful  sale  by  possessor  a,  366*. 
misdelivery  by  one  in  control  a,  323. 
prevention  of  removal  of  chattel  by  one  in  control  a,  366*. 
exelnsion  of  plaintiff  from  land  where  his  chattel  is,  when  a,  363*,  364*. 
dealing  with  chattel  to  save  it  for  owner  not  a,  391*. 
driving  off  trespassing  animal  not  a,  392*. 
oontributpry  negligence  bars  action  for,  392*,  396*. 
demand  and  refusal  proof  of  a,  377*  378*,  378*,  386*. 
qnaUfied  refusal  not  a,  3S4*,  386*,  386* 
refusal  by  one  not  in  poaseisicn  not  a,  388*. 
tender  after  refusal  does  not  core,  389*. 
dueM,  eseuses,  206. 
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COUNSEL, 

■Utaments  bj,  vhon  pririlegsd,  449*,  4fi7. 

sdnoa  of,  probi^l«  mom  for  ptoMootioB,  580*. 
CBEDITOES, 

oonipinuj  in  ^nd  of.  (See  CompnucT.) 
CRITICISM.  (See  Commkkt.) 

D. 

DAMAGE, 

alandor  octioiuble  by  reawm  of,  431*,  432*,  433*,  436*,  436*. 

low  of  MKiietr  of  friands  and  (toiueqnent  iUneu  not  ipeci&l,  432*. 

loM  of  ho*piUUt7  u  ipecial,  433". 

loM  of  perfomuuice  of  gratnitotu  pEomira  is,  436*. 

malioioui  but  not  defanutorf  words,  whether  Mttionftblo,  if  SpMial,  437, 

714. 
■Ikoder  of  third  person  cansing  special,  to  pltdntiS,  actioBaUe,  607. 
no  aotioD  for  ilaoder  of  title  witboot  ipeoial,  678*.  > 

not  esMntial  in  trespus  to  land,  59*. 
wbetfaar  essential  in  bespass  to  personaltj,  61*,  6^. 
DANGESOUS  THINGS, 

destmotion  of,  lawful,  177",  178*  187*. 
DAUGHTER, 

no  action  for  nutnying  one's,  731,  n.  2. 
DE  FACTO  OFFICER.  (See  Judicial  Fsocbbs.) 
DEFAMATION, 

Libd  and  Slander  dittmguitked,  see  306,  n, 
PabUeation, 
,         speaking  in  presenoe  of  others  a,  308. 

eonmiDnicBtion  to  plaintiff  alone  not  a,  380*,  401".  ' 
reading  letter  to  third  penon  a,  309*. 
reading  letter  by  third  person  a,  401". 
lOtl, 

what  i^  403. 
Stander, 

words  imputing  crime,  406*,  407*,  400*,  410*. 

words  disparaging  one  in  his  aslling,  410*,  421*,  422*,  424*,  ^6*. 

words  imputing  a  loatiisome  disease,  420*,  429",  430",  430. 

defamatory  words   oansjng  special  damsge,  431*,  432*,   4S3*,  436", 

436*. 
merely  abusive  words  not  a,  407". 
words  to  be  taken  in  oatnr^  sense,  410.' 
JiuHfioation, 
leave  and  license  a,  441*. 
truth  a,  438". 
repetition  not  a,  439*. 
Abtotu^g  Priviltged  CommuniciUion, 

statements  in  jadioial  proceedings,  bj  jndge,  4ffi"  ;  by  witness,  443", 

4»*i  by  DOnnsel,  449* ;  by  party,  4fi4*,  are, 
whetber  irreleront  statements  ju  judicial  proceedings  are,  443*,  440*, 
4H",4f!5". 
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DEFAMATION  —  eontinutd. 

CondiiionaUy  PrimUged  Communieationt, 
report!  of  legiiUtiTe  proceedingB  aro,  485*. 
reporU  of  judioikl  prooeadiogB  are,  496'. 
reports  of  ac  parte  jndiciAl  piooeedings  ftra,  498*. 
report!  of  ipuui  jadicial  proceedings  are,  607*. 
fair  kbatraot*  of  judicial  proceedinga  are,  602*. 
malioe  deitrof  s  i  mm  unit  j  in,  603*. 

reports  of  public  meetings  in  geaeral,  whether,  606*,  606,  n. 
report*  of  newa  by  newspapers  not,  609*. 
statements  in  interest  of  maker  are,  611*. 

statements  in  common  interest  of  maker  and  receiver  are,  513*. 
statement*  in  behalf  of  public  are,  617*,  620*. 

petitions  to  publis  officers  for  redress  of  grievances  are,  517*,  520*. 
solicited  itatementi  in  interest  of  receiver  are,  62S*. 
solicited  itatements  a*  to  oharaoter  of  servant  are,  622*. 
•oliotted  statement  as  to  credit  of  tradesman,  623,  a. 
statements  by  a  fidnoiary  to  his  principal  are,  623,  a. 
volnnteered  statements  in  interest  of  receiver,  when,  524*  630*,  531*. 


pablieatioD  of,  in  presence  of  stranger,  536*  537*,  539*,  541*,  542". 
publication  of,  on  poet  card,  not  justifiable,  642. 
publication  of,  to  typewriter,  whether  justifiable,  643*,  516,  n. 
publication  of,  to  wrong  person,  by  mistake,  whether  excused,  546*,  648,  n. 

in  fact  and  law,  649. 

pnblioation  prima  Jacte  evidence  of,  650*. 

express,  mnst  be  proved,  if  occauon  is  privileged,  652*,  654*,  657. 

a  qnestioD  of  Jumafidtt  not  of  reasonableness,  560*. 

a  quesdon  of  reasonableness  as  well  as  boaajida,  564*. 
DEFENCE  OF  PERSON, 
Sd/~Dt/mt», 

formerly  no  eicnse  for  a  battarr,  IDS*,  10^. 

now  a  valid  excuse,  106*,  106*. 

one  acting  in,  not  bound  to  retreat,  107*. 

one  acting  in,  mnst  be  in  reaaonable  appreheasioa  of  ifnmrnliitn  iajuy, 
109*,  110*. 

DO  more  than  oeeeaaary  force  in,  112*,  112*,  113*. 

if  more  than  necessary  force  in,  erosa  actions  lie,  114*. 

naiitanae  of  iUegal  arrest  is  Uwfnl,  246*.  248*. 

<we  may  kill  dog  in,  117*,  117*. 

defence  of  master  b;  serraat,  107,  118,  130. 

defence  of  servant  by  master,  119^  120. 

defence  of  wife  by  husband,  121. 

defence  of  hnsbaad  by  wife,  120*. 

defence  of  child  by  parent,  180,  d. 

defence  of  parent  by  child,  120,  n. 
DEFENCE  OF  REAL  PROPERTT, 
battery  excusable  in,  121*  122*,  124*. 

when  request  to  depart  mnst  precede  battny  in,  121*,  122*,  134*. 
when  request  to  take  away  most  precede  removal  of  chattels,  137*. 
only  aMuaary  fcma  «ieasable  in,  123*,  124*.  128*. 
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DEFENCE  OF  REAL  PROFEBTT  — 
■■■riiniiMci  boor  for  foraa  in,  124,  a. 
t«BOT«l  of  tNapunng  bona  ezcoimblB  in,  136*. 
itmnf  off  tnapaanng  eow  bj  dog  in,  133*. 

nmoral  to  plMntiir»  butd  of  hi*  goodi  wrongfoU j  on  defandant'i  land  ei- 
«iiMUfl  in,  135'. 

1  defendaat'i  land,  wbetlm  exoomble, 

DEFENCE  OF  FEBSONAL  PBOPEBTT, 

killing  dog  ezcuable  if  neeaauiy  to,  126*  127*,  127*,  129*. 

Hlli"g  nink  exooif  bio,  if  neceiuiy  to,  130*. 

breaking  gate  wroagfnll;  locked,  eionaable  in,  137*. 

wbetber  owner  ma;  resiat  wtraigfal  lerj  in,  242*,  243*. 
DEMAND.  (See  CoNmsiOB.) 
DESTRUCTION, 

1,283,364. 
m  thinga,  lawfnl,  177*,  178*,  187*. 
DISCIPLINE, 

wkippbg  one's  child,  191, 103. 

wbipiung  ooe'a  apprentiea,  189*. 

vbipping  one's  wiliolar,  100*. 

flc^ling  ■eaman,  102*. 

keeping  icbolar  after  Khool,  101. 

impriaonment  of  puaenger  on  abip,  189*. 

remoTing  pUintifl's  bat  b;  ebmeh  warden,  211*. 
DISPARAGEMENT  OF  GOODS, 

actionable,  if  malioiona,  683*. 

not  aotiooable,  if  in  lawful  competition,  684*,  691*. 
DISSEISIN, 

what  is,  276, 277*,  277",  278*. 

diitinetion  betwesn,  and  tieapaaa,  278. 
DISTRESS.  (See  TRUfAss  ab  Initio.) 
DOGS.   (See  Akimals.) 

DEAIIONG  NEIGHBOR'S  WELL.    (See  Maucioub  Ubb  of  On's  Pro- 
perty.) 


lu  ezcnae  for  tort,  214*,  411. 
DURESS, 

gaiung  poMeanon  hj,  a 

eioue  for  batterj,  206*. 

•^nae  for  treapau  to  land,  206. 

emso  for  eoavenion,  206. 
DWELLING-HOUSE.   (See  Jodioul  Fboceh.) 


ENTICING, 

of  lerrant,  630*,  730*. 
ENTRY.  (See  Rioomr  or  Lamp.) 
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EXECUTION, 

malicioBO,  606. 

wron^nl,  U  a  aoDTetaion,  288,  n. 

tnipau  lie*  for  »  wTon^al,  243. 

naiitMice  of  wrODgfol,  whethgr  Uwfal,  242*,  243. 
EXTORTION, 

bj  l^ai  proceu,  616. 

F. 
FALSE  IMPRISONMENT.    (See  Impkisoiwent.) 
FELONT,    (See  Armbt.) 
FENCE, 

malicioui  erection  of,  854*,  866«,  860*,  864<. 
FIRE, 

deatmction  of  pcopertj  to  pTerent  spTe4d  of,  178*. 
FORCIBLE  ENTRY.  (Sm>  Bscovuti  of  Laud.) 
FRAUD, 

purchue  by,  whetfaer  »  eonveTMOii,  299*. 

induencing  third  perton  hy,  to  prejudice  of  pbintilf.    (See  Malicious 

InJUKT  to  pLAIHTirF  BT  UfFLUENCINO  CONDDCT  OF  ABOTHKB.) 

FRAUDS.  STATUTE  OF, 

iaduciiig  one  not  to  perform  oontnet  within,  724*,  697. 
FUNERAL, 

■truggling  for  precedenoe  at,  nnjnstifiAble,  216*. 

entrj  into  itrangei'i  honse  to  attend,  of  one'i  nife,  nnUwfnl,  215,  n. 

temOTBl  of  diituiben  of,  lawful,  212*, 


HIGHWAY, 

impuuble,  eionsea  entry  on  adjoiiiing  land,  208*. 

abatement  of  nuiianee  in,  19G*. 
HUNTING, 

no  exeoie  for  entry  on  laad,  216*. 


IMPRISONMENT.    (See  Arbkst  ;  Judicial  Procebs.) 

what  i«,  42*.  43,  46*,  46*.  " 

oontaot  not  neoesiary,  30*,  33*,  34*,  42*,  4B*,  46*. 

whether  coDMut  pf  plnintiff  negntives,  4,  101*,  101*. 

wbat  it  not,  42*,  43*,  48*  62. 

indnoing  one  to  keep  away  by  frand  not  an,  62*. 

mere  wordi  without  inbniiMion  to  reatraint  not  ao,  42*,  43*> 

partial  obstnotion  uot  an,  48*. 

consdooaneu  of  restraint  BMential  to,  47*. 
INFANT, 

liable  for  torti,  78. 
INJUNCTION, 

nudieiootlj  obtaining,  606. 
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INSANE  PERSON, 

Ikbl*  for  torts,  68,  n.,  411,  n. 

Mitniut  of,  when  jastiflftble,  17il*. 
INSULTING  WORDS, 

no  exooH  foi  batteiy,  213*. 

J- 

JUDGE, 

atatemente  bj,  kbsolqtolr  privileged,  442". 
JUDICIAL  PROCEEDINGS, 

BtaUments  in,  absolately  pnTtlsfred,  442*,  443*,  449*,  454*,  455*. 

reports  of,  conditiowU;  privileged,  485*,  496*,  498*,  602>,  603*. 

reports  of  qaati,  coaditioiiaUj  privilegMl,  607*. 
JUDICIAL  PROCESS, 

officer  protected  under,  when,  233*,  235*,  240*,  254,  n. 

officer  not  ptotecUd  under,  when,  225*,  234*  235*  237*,  246*. 

differenee  between,  against  ipeoifie  goods,  and  goods  of  ipeoifio  person,  242*, 
243,  n. 

validity  of,  independent  of  iisae  of  action,  240*. 

ofBcer  de  facto,  how  far  protected  by,  247*. 

officer  most  have  with  him,  at  time  of  arrest,  248*. 

private  person  aiding  offioer  protected,  though  officer  not,  by,  260*. 

when  officer  tnaj  break  outer  door  to  serve,  252*,  264,  n. 

when  officer  ma;  not  break  outer  door  to  serve,  252*,  253*,  254,  n. 

when  officer  may  enter  open  door  to  serve,  255,  n.,  266*. 

wtien  officer  may  not  enter  opeo  door  to  serve,  2M*. 

officer  may  break  inner  door  to  serve,  256,  a. 
JURISDICTION.  (See  Judicial  Pkocess.) 
JURT, 

malice  in  action  for  mslicions  prosecntion  a  qnestiau  for,  691. 

malice  In  fact  in  defamatioD  a  question  for,  630*,  633*,  649*,  663*,  557*, 
560*. 
JUSTICE  OF  THE.  PEACE, 

advice  of,  when  probable  cause        proseention,  687,  a. 


LABORERS,  STATUTE  OF, 

actress  Dot  a  servant  withio,  644. 
LAND.    (See  Maucioub  Use  of  Oke's  Land  to  Detriuent  of  Neigh- 
bor ;  Trespass  to  Land.) 
LANGUAGE, 

GonatructioD  of,  in  defamation,  410. 
LANDLORD  AND  TENANT, 

iodncing  tenants  to  violate  lease,  698. 
LEAVE  AND  LICENSE, 

bars  action  for  defamation,  441*. 

bus  action  against  anigeon,  89*,  99. 

bars  action  for  injnry  received  in  sport,  96. 

no  bar  to  action  for  injury  t«eeived  in  priie-flght,  100*.  * 
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LEAVE   AND  LICENSE— corUinuaf. 

whether  a  bar  to  ftotiaa  for  whipping,  9S*. 

obtained  by  daren,  no  bar  to  acUon,  90. 

obtained  b;  fraud,  no  bar  to  action,  93. 

part;  to  immoral  act  barred  regardleu  of  fraudulent  proeumnent  of,  9 
94*. 

of  wife,  whether  husband  bound  by,  169*. 
LEGISLATIVE  PEOCEEDINGS, 

■tatementi  in  abaolutelj  pririleged,  487. 

Nports  of  conditionally  privileged,  485. 
LIBEL.    (See  Defamation.) 
LIQUIDATION. 

malieionB  proceedtnga  in,  against  eompan;,  696,  a. 
LCNATIC.     (Sm  Iksane  Pkbson.) 


H. 

MAINTENANCE, 

action  liea  for,  611«,  845*. 

instigating  one  to  begin  action  ii  not,  613'. 

auiating  litigant  out  of  ebarity,  not,  715*,  S4S*. 
MALICK    (See  Tiri.KB  immkdiatelt  rOLLOwiNs,  and  auo  Dbfahatioit 

AND   SlAMDKR  or   TlTLX.) 

MALICIOUS  ABUSE  OF  PROCESS, 

action  liei  for,  615*. 
MALICIOUS  ARREST.  ATTACHMENT,  OR  EXECUTION, 

action  lici  for  oanaing,  580,  603",  603*,  606*. 
MALICIOUS  CONSPIRACY.    (See  CoireniiACv.) 
MALICIOUS  EXHIBITING  OF  ARTICLES  OF  THE  PEACE, 

actionabls,  573*. 
MALICIOUS    INJURY    TO    PLAINTIFF    BY    INFLUENCING    CON- 
DUCT OF  ANOTHER, 

enticing  seryant  to  leave  niarter,  630*,  6^*. 

employing  semnt  known  to  be  under  eontraet  to  another,  632*. 

debanahing  MrTsnt  of  another,  633*,  635. 

inducing  a  breach  of  contract,  636*  633*,  649*,  661*,  652*. 

inducing  one  to  cooimit,  nnconaoiously,  a  tort,  663*. 

inducing  one  to  oommit,  eonMionily,  a  tort,  663*,  S67*,  667*  669,  670*. 

inducing  one  to  aeiie  plaintiff*!  tbeep  a«  an  ettray,  663*. 

■nboming  witoMS  to  oommit  perjury,  663*. 

helping  debtor  to  make  auignment  in  fraud  of  eiediton,  667*,  667*  669*, 
670. 

•lander  of  tiUe,  674*,  676*,  677*,  680*,  691*. 

diipuagement  of  goodi,  682,  684,  691*. 

■landering  plaintiff 't  wife,  696*. 

lefntal  to  inaure  one'i  ahip  if  plaintiff  was  captain,  698. 

fnodulent  imitation  of  trade-mark,  693*,  694*. 

fnudnlent  atateraent  that  plaintiff  had  gone  out  of  bnaineis,  700*,  706*> 

falM  UMUgh  not  dafamator^  impntation  npcw  plaintiff,  437,  710*. 
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MAUCIOUS    INJURY    TO  PLAINTIFF    BY  INFLUENCING    CON- 
DUCT OF  ANOTHER  — (wKinwrf. 
frmudnlentl;  pennkding  roortgsgee  to  uiign  mortg;ag«  to  prejadue  of 

mortgagor,  714*. 
fnudulentlj  indnoiDg  firm  oroditon  to  kttBoh  firm  propettj  to  get  rid  of 

eo-putner,  718*. 
fiMndnlentlj  iadDoing  teiUtoi  to  roToke  bequest  to  pMntiil,  71d*,  721*,  725. 
frandnlentlj  induoing  brekch  of  oontraot  within  Statute  of  Fisads,  724*. 
looMoing'  bone'i  ihoe  to  diiomdit  blacksmith,  727. 
indaoing  Mrraot  at  will  to  leare  maater,  730*. 
frigfatening  wild  fowl  from  reurtiiig  to  plaintiff's  land,  7S6*,  736*. 
threata  of  phyiical  injurj  to  plaintiff's  onstomen,  737,  739*,  740*,  748*, 

749*. 
threats  of  peaniiiArj  loss  to  plaintiff's  onstoman,  794*,  810*. 
threats,  what  maj  lawfnllj  be  threatened,  750. 
indudng  one  not  to  eoatraot  with  pUintiS,  7S9*,  810*,  813*,  824",  831*, 

837*. 
bofoottiDg,  780*,  794*. 

indooieg  employer  to  disoharge  amplojtf  beoaasa  not  a  member  of  trade- 
union,  780*,  813. 
•etUng  Dp  rival  lohool,  768*. 
"smashing  "  rates,  759*,  769*. 
oonspjiao}',  761*,  768. 
inciting  pauper  to  me  plaintiff,  611*,  613*. 
MALICIOUS    INJURY    TO    PLAINTIFF    BY  TORT  TO   ANOTHER, 

destmetion  of  husband's  house  by  wife  to  injure  insarer,  849*. 
MALICIOUS  INQUISITION  OF  LUNACY, 

actionable,  600*. 
MALICIOUS  INSTITUTION  OF  CIVIL  ACTION, 
actionable,  601,  609,  d. 
sot  aetiooable,  607*. 

not  actionable  unless  former  action  failed,  611*. 
Tolantaiy  abandonment  of  former  aotion.  is  failure,  680. 
abandonment  by  way  of  oompromise  not  failure,  680. 
bf  instigating  another  to  sue,  611*,  613*. 
in  name  of  another,  618*. 
MALICIOUS  PROCEEDINGS  IN  BANKRUPTCY, 

actionable,  698*. 
MALICIOUS  PROSECUTION, 
Nahm  o/erinunal  ehargt,  696*. 
FaSiiTt  of  Proieeulion, 

generally  essential,  672*,  674*,  610*. 
when  not  necessary,  673. 
noUe  protaiui  is,  578*. 
nolle  proitqui  is  not,  576*. 
Retuonabk  or  ProbabU  Cauie, 


a  qaeittioD  of  law  tor  oonrt,  684,  691. 

conriction,  though  itiTtneA,  prima  Jacit  evidence  of,  684, 686. 
oonvictioD,  though  rcTcrsed,  oonclusive  evidence  of,  679*. 
oommitraent  for  grand  jnrj,  evidenoe  of,  684,  686,  n. 
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UALICIOnS   PROSECDTTON^R^tnuMf. 

finding  of  indiotment,  evidenee  of,  SM,  585,  n. 
■dvive  (rf  eoniiMl  ii,  586*. 

defendwt'i  belief  in  plundlPi  idiimwdm  DegktiTM,  B8T. 
fkilare  ol  pnweenticai,  wfaether  ertdanM  of  wmnt  vX,  586,  BPt. 
3fa&e. 
mauuDg  of,  691,  694. 
qoeetion  of  fact  for  jnTji  691. 

not  ft  ueeessuy  inference  from  want  of  probable  wwne,  890*,  SOS*. 
of  no  moment,  if  prob&bk  euue  eziite,  682. 
Damage,  696. 
MALICIOUS  USE  OF  ONE'S  OWN  LAND, 

b7  BTMting  fenc*  to  uiio;  neighbor,  864*  866*,  871^  860*,  864*. 
by  erecting  building  annojiDg  to  neigbbor,  871*. 
bj  u«atuig  f&lie  ohiniBej  to  Mmoj  naighbor,  871*. 
br  draining  neigbbor'i  tpring,  873*,  876*,  882,  883*,  889. 
MALICIOUS    WORDS.       (See     Defamation  ;    MAUcnDOB     Immr    to 
PLAumn  BT  miLUMuiMg  CoKSBCT  or  Ahotskb;  Si>uni^  at 
Trnx.) 
MARRIAGE, 

loai  of,  a  ipeeikl  damage,  431. 
fraudulent,  of  plaintifTB  danghtar,  731. 
MASTER  AND  SERVANT, 

seduction  of  Bervant  of  another,  633*. 
eDtJcing  lervant  of  another,  630*. 
etnployJDg  known  lerrant  of  another,  6S2*. 
MASTER  OF  VESSEL.    (See  Dudpun.) 
MENTAL  OR  NERVOUS  SHOCK, 

action  for  eatuing,  13*,  16*,  20,  n.,  21*,  28)  u. 
MISDELIVERY. 

bj  bailee,  a  oonfrnMon,  319*.  317*. 
bj  one  in  control,  a  coDTemon,  373*. 
MISDEMEANOR.    (See  Akkut.) 
MISTAKE, 

a*  to  legal  rights,  bo  WBimtft  lot  treepaw  te  property,  H*,  H*,  ST*. 
BO  excDie  for  battery  bf  one  morally  culpable,  70*. 
no  eionae  for  officer  executing  proceea,  24S*,  243*,  346*. 
in  addreBBing  a  priTileged  commaoication,  019^  fiU^  648^  & 
defamation  by,  648,  n. 
MOTIVE.     (Sea  Maucb.) 

aiperaion  of,  of  pnblio  man,  not  ftxt  » 


NEGLIGENCE. 

acoident  withoot.     (See  AociDurr.) 

oontribotory,  no  bar  to  aetion  for  vilfnl  battary,  216. 
NECESSITT.    (See  FRnEEVATtoiT  (tt  Lir,   Health,  o*  TaoHxn  or 
Othem.) 
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NEWSPAPER, 

haa  no  peooliar  prifileg«  in  defamation,  509. 
NOLLE  PROSEQUI.    (6m  Malicious  FBOSXoanOM.) 
NUISANCE.    (Sm  Abatehkmt  of  NonAHCE.) 

O. 

OFFICER.    (Sw  Aaust  ;  Jddicial  Procbm.) 


PARENT.     (See  DnciPLiNE  ;  Hastsb  and  Servant.) 

entry  of,  into  houM  of  stranger  to  see  hec  child  not  lawful,  21E*. 
PARTY,     . 

statement!  bj,  abtolntelj  priTilegad,  4£4*. 
PASSENGER.     (See  DlaciFUm.) 
PEACE, 

breach  of.     (See  Absbbt.) 

malioioui  exhibition  of  artioles  of,  673*. 

adrioe  of  jnstioe  of,  not  probable  eanse,  667. 
PERCOLATING  WATER, 

rights  and  liabilities  aa  to,  873*,  876*,  883*,  889. 

PERjimr, 

DO  action  for,  618. 
PERSONAL  PROPERTY.    (See  Tssspahb  to  Pusobaitt.) 
PETITIONS, 

to  redress  grievtuiae,  prinlaged,  617*,  620*. 
PHYSICIAN, 

slander  of,  421, 426. 
PICKETING,  740-,  748,  749»,  837*,  843. 
PLEDGEE, 

innoMnt,  of  wrongdoer,  whether  gnilt;  of  ooDTwnon,  300*,  302*. 
POSTAL  CARD, 

whether  mailing  is  publication,  402,  n. ' 

sending  privileged  oommunioation  by,  643. 
PRESERVATION  OF  LIFE,  HEALTH,  OR  PROPERTY  OF  OTHERS, 

restraint  of  dangerons  lanatic,  176*. 

entry  on  another's  land  in  defence  of  SUte,  177, 179,  188. 

destmction  of  dangeroDS  ebimney  near  bi^waj,  177*. 

destrootion  of  honge  to  prevent  conflagration,  178*. 

destmction  of  cargo  to  save  passengers,  178, 186*. 

killing  dangerons  dog  at  large,  187*. 

entry  on  another's  land  to  save  property,  181*. 

seizure  of  chatUl  in  jeopardy,  182*,  183*,  186*. 
PRIVATE  PERSON, 

arrest  by.    (See  Akbut.) 

protected,  tbougb  olBoer  not,  260*. 
PRIVILEGE.    (See  Duakatiox.) 
PRIZE  FIGHT, 

•aeb  party  to,  liable  to  other,  100*. 
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PROBABLE  CAUSE.    (See  Asbbst  ;  Malioioub  FsOMoumw.) 
PROCESS.    (Sm  JtmioiAi.  Pboobu.) 
PROFESSION.    (8e»  DxFAKATioii.) 
PROMISE, 

lou  of  perfornuuue  of  gratcitoni,  U  apeiHal  damage,  436*. 

lou  of  petformanoe  of,  witliin  itatnU  of  frauds,  ia  ipeeial  damage,  734*, 
697. 
PROPERTY.     (See   DxRircK  or  Fbofektt  ;  Ekcaftiok  of  Goods  ;  Bb- 

COTKRT  or  Lakd.) 
PDBUC  MEETINGS. 

report!  of,  wbetber  pritileged,  60S*,  606,  n. 
PUBLICATION.     (See  Defamatioit.) 
PUPIL.    (See  Dnon-LDix.) 
PURCHASE, 

innaoeDt,  from  wrongdoer,  a  eonTenioD,  297*. 


REASONABLE   AND   PROBABLE    CAUSE.      (Se«  Aruw;  MAUonxn 

Probicdtion.) 
RECAPTION  OF  GOODS, 

batterj  when  ezoiuable  in,  141*  141*,  143*,  146*. 

impTuonment  not  eioniable  in,  161*. 

treapau  d.  b.  a.  not  allowed  againit  owner  for  forcible,  166*. 

entiy  on  plaiDtifTe  land  when  exonaaUe  in,  167*,  168",  171*,  171*,  113". 
RECOVERY  OF  LAND, 

battery  when  eienaable  in,  146*,  165*,  168*. 

tretpau  q.  e.f.  lies  not  ageinit  owner  for  forcible,  U6-7, 163*1  i9t^- 
REPETITION, 

of  slander,  actionable,  438". 
REPLEVIN, 

formerly  not  oonenrrent  with  trespaw,  269. 

now  allowed  agunst  treepaaier  ab  initio,  276. 
REPORTS, 

of  legialatiTO  and  jndieial  prooeediogi,  privileged.     (See  DzrAiCAirra.) 


SALE, 

when  a  eoDTenion.  -  (See  Cohvekbiok.) 

makes  treipass  ab  initio,  when.     (See  Tbupam  AM  Ixmo) 
SCHOOLMASTER.    (See  Dikifuki:.) 
SEARCH-WARRANT, 

malioioiu  procurement  of  ezeontion  of,  605. 
SEDUCTION, 

of  daoghter,  633". 
SELF-DEFENCE.    (See  Ddxhci  Ov  Feikhi.) 
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SERVICE,  LOSS  OF, 

bj  entioing  Mrraiit,  630*. 

bj  hkrbonog  wrraiit,  9^*, 

by  Hdaoing  daaghtoi  or  female  lemm^  638*. 
SLANDER.    (See  Dktaxatiox.) 
SLANDER  OF  TITLE, 

kotionablB,  if  officioiu,  674*,  696. 

not  actiouLble,  if  bona  fide  in  defanduif •  intotait,  680*. 

diifen  from  slander  of  penon,  676*. 

aotioa  for,  earTiTei  u  injnrf  to  property',  676*. 

I^eoial  damago  Mwutial,  677*. 
SMASHING  RATES, 

if  fair  oompetWon,  763*. 
SPECIAL  DAMAGE.    (See  DaiuM.) 
SPORT, 

DO  aotioti  foE  iujuriet  teoeired  in  •port)  9ft 
SUBORNATION  OF  WITNESS, 

action  for,  663*. 
SUBTERRANEAN    WATERS.      (See   MAUdOtrt    UsB    or   On's    Owk 

Laud.) 
SURGEON, 

OonMnt  ban  action  agunat,  for  injury  to  peiaon,  89*,  99. 


TELEGRAM, 

sending  prinleged  oommnnioation  by,  642*. 
TENANTS, 

iatituidatioD  of,  636*. 
THREATS.    (See  MAUCioue  Imjcbt  to  FLAnrrm  BT  Iini,m(oiKO  CoH- 

DDCT  OP  AnOTOZB.) 

TRADE, 

eoinpetilion  io.    (See  Compbittion.) 

■laoder  of  one  in.    (See  Dkfamatiom.) 

trade  disputes  act,  809. 
TRADEMARK, 

fraudulent  imiUtion  of,  693*,  694*. 
TRESPASS  AB  INITIO, 

origin  of  doctrine,  269*,  269*. 

eoDvenion  of  diitreu  s,  259,  260*. 

eonnnion  of  estray  a,  261*,  261*  263*,  263*. 

OOnTcnion  by  eieontor  of  tsBtator's  goods  a,  269*. 

bailee  not  guilty  of,  264*. 

nonfeasance  will  not  make,  266*. 

abuse  of  antbority  of  law  to  enter  land  a,  268*. 

abuse  of  lioense  to  enter  land  not  a,  269*. 

abuse  of  lioense,  tbongb  got  by  fraud,  not  a,  270*. 

eiMssive  force  in  ejeoting  trespasser  not  a,  272*. 

bas  no  place  in  criminal  law,  273*. 

teplerin  Hm  for  now,  tboogh  not  formerly,  276*,  269*,  8S9*. 
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TKESFASS  TO   LAND.     (Sm  RECOvrar  of  Laitd.) 

hj  eunMchmant  upon  ■Dperinounibeiit  air,  64",  fifi,  0^  56". 

^fendant  must  b«  mn  aotor  to  mftke,  64'. 

dainagtt  not  ewential  in,  69*. 
TRESPASS  TO  PERSON.    <Sm  Amavvt  ;  Battsbt  ;  iMFSnoaxsn.) 
TRESPASS  TO  PfiRSQNALTT.    (See  Rbcaptios  or  GoOM.) 

eoDtaot  not  eu«ntial  in,  64. 

whethar  contact  without  daauga  •,  61*,  66*> 

BttMbmuit  B,  62*. 
TROVER.    (See  Comtbbsioh.) 
TRUTH, 

jnitifieatioii  in  aetion  for  de&unatioa,  438. 
TYPEWRITER, 

eomtuBnioktioa  to,  m  pnblioatioii,  543*. 

MmmoDiMtian  to,  not  privileged,  543*. 

ooounaiiioKUoii  to,  pririleged,  646,  n. 


USER.    (See  Mauoous  Ube  op  Om's  Own  Laxd,) 

V. 

VOLENTI  NON   FIT  INJURIA.    (See  Luvx  and  LaxmK.) 


WARRANT, 

ureit  witbont.     (See  Arrbst.) 

protect!  ofBoar,  when.     (S«e  Judicial  Pkocus.) 
WATER, 

right  to  withdnw,  nnder  naighbor'a  lud,  873,  876*,  883*,  889,  n. 
WAY, 

owner  of  privste,  maj  not  go  extra  nam,  206. 

when  traveller  on  pnblio,  niaf  go  extra  mm,  SOS- 
WITNESS, 

no  action  againit,  for  perjarj,  665. 

action  for  anbomation  of,  6^*. 

■tatsmentt  of,  prinleged.     (See  Dkfaxatioii.) 
WORDS, 

insnlting,  no  exenM  for  hattary,  213*. 

malicioas.    (See  HAuoiora  Words.) 

eonatruction  of,  in  defamation,  410.* 


BKD   OF  TOLCHB  I. 
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